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RETIREMENT. OF' SER*C. V. KUMARASWAMI 
SASTRIAR, Ki. ° 


a e. 

The retirement of Sir C. V. Kumaraswami Sastriar from 
the High Court will leave a void which it will take some time 
for the bar and the public alike to reconciJe themselves to. It 
has not often been possible for the Indian Judges of our High 
Courts to hold office very long. Bix Sir Kumaraswami Sastriar 
has been more fortunate in this as in many other respects. His 
length’ of tenure comes very near to Sir T. Muthuswami Aiyar’s, 
bet thé’ similarity between the two learned Judges almost ends 
here, their respective lives showing mage pomts of contrast 
than of, resemblance. *e 


Nattire has, indeed, been very generous to Mr. Sastriar in 
many ways and not the least of her bownties are ars attractive 
personality and a charming ‘suavity. Bogn of a family which 
for at least two generations before, had eccupied a prominent 
position and had been held in high esteem in the City of Madras, 
Mr.-Sastriar had the advantages of circumstances no less than 
the advantages of nature. » 


After a brilliant edlicational career, he joined the’ bar in 
1894 and in about a decade, he attained a leading position on 
the Original Sid@ even when men like Mr. Eardley Norton were 
practising „here. „In spite of such position at the bar, My 
Sastriar accepted officesin 1905 as a puésne Judge of the Madras 
Court.of Small Causes. Some time later, he became Judge of 
the City Civil Court and between 1912 and 1914 hegserved as . 
a District fudge in the mofussil and enjoyed agunique popularity 


there. During the greater part of the timesie had been aejudge ` 
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of the High Court, He had been sitting on the Original Sid& 
and it is generally believed that that kind of work was more to 
his taste, while it is undoubtedly true that hig experience at the 
bar there and his wide knowledge of business and businessmen 
in the City served him in very good stead ia the trial of origi- 
nal causes. On the Appejlate Side, he was particularly welcome 
as a member of a bench dealfng -with first appeals, where his 
experience and knowledge of human nature ¿were of ‘special 
value and he could easily get at the crux and generally the truth 
of the case. Technicalities, even when apparently serious, garely 
tied his hands when he thought that in thejgterests of substan- 
tial justice they should be brushed aside. He never claimed a 
passion for law nor -exhibited an „anxiety like Some of his 
predecessors to ‘make his contfibution to the developnient of 
law. But his réported judgments ‘suffice to show what he could 
do in that direction when occasion required. His tendency 
was distinctly in favpgur of a liberal and equitable interpretatién 
of the law and its application in such a manner as would advance 
‘substantial justice., In co-operation with Sir -T. Sadasiva 
Aiyar. and Mr. Justice Seshagiri Ajyar, he tried so to mould 
the course of decisions ung&r the Hind Law as’ to bring it 
into conformity with modern ideas and circumstances, especially 
in respect of the rights of women, the status of illegitimate 
children and the disabilities of joint family status’ °-° e 


It cannot Be denied that his part in the Rowlatt Committee 


caused a set-back in“fis popularity, but that was soon forgotten ` 


and in recertt years, the.regret was widely shared that the Statute 
law madeJt impossible for hiy to become the Chief Justice. His 
duties at the bar or on the bench did not monopolise, his time 
and attention. He tdok a keen interest in literature and perhaps 
a keener interest in advancing the amenities of social life among 
Indians, through, the Cosmopolitan Club. He imbibed from 
his grandfather a.love of Sanskrit culture and a respectful 
solicityde for the dying race of pandits. The Bar cannot bid 
him farewell without a touch of regret and we trust that he 
may be spared long to enjoy his well-earned Test. 
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OUR JUDIGIAL SYSTEM.® : 


_ THE PRESENT POSITION EXAMINED, AND IMPROVEMENTS 
SUGGESTED. s 


No one can seriously gainsay that the present judicial 
system admits of improvement in various diregtions. Just like 
other institutions the tharacter of the system has been largely 
- dependent on historical causes. Attempts at a conscious build~ 
ing up, of the system have been confined to piecemeal substitu- 
tiop or iniprovement gf a part here and another there. It 
cannot well have been otherwise having’ regard to the main 
traditions of Epglish or British Indian begislation. To this 
day the English judicial system maintains vestiges of its origin 
and each reform has proceeded on lines calculated to keep up a 
“continuity with the old state of “things.” The Briti$h Indian 
Empire was slowly built up and the old ‘stitutions function- 
ing under the Mohamedan administration were continued 
under the new regime. The substantive law applied and -the 
procedure followed by the early British Indfan Courts were 
similarly indigenous. Fromethat period up to the present, there 
have been no doubt farsreaching changes® in law, procedyre 
and the constitution of Courts; but these have been accom- 
plished by slow. stages each of which left the structure then 


existing substantially inact a ta t 


The Niihin and ethe Dewanny represented: the criminal 
and* civil sides of the Mohamedan judicial administration and 
the early British Indian Courts „continued their nonfexclature 
and the distribution of jurisdiction as among fhem. The Dis- 
trict, was evolved as gelocal entity porated early i m British 


Be’. ° . oe 
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Indian history and has up to now maintained its integrity, ab 
ihe basic unit of executive and judicial administratione The 
Zilla Judge corresponded to the present®Districf Judge and the 
judicial authorities subordinate to him fell afider the descrip- 
tion of Munsif or Sudder Ameen. The latter functionary has 
led up to. and been superseded by the present, Subordinate 
Judge. At the head of the judicial system was the Sudder 
Dewanny Adawlut, the principal provincial Court of Appeal. 
Pari passu with the provincial system, another founded on 
English traditions was functioning in the Presidency Towns. 
The Supreme Court with Judges recruited from England and 
barristers practising before them was the ceqtre of that system. 
The: High Court. superseded the Provincial ‘Dewanny Adawlut 
and the metropolitan Supreme ,Court, but the disfinction which 
persists to this day between the Appellaté Side and the Original 
Side is a sharp reminder of prior history. Even the word 
Vakil is a survival fron a bygone age and a link between old 
times and new, whieh threatens to be.swept away by the opera- 
tion of the Bar Councils Act, although it may take a decade or °¢ 
more for the class gntirely to disappear. 


e . 

At the outset certai fundamental” facts arising out of 
the character of the country and its people may be set down. 
The province is the area to be covered by each single ‘judicial 
system and as there are large variations between province and 
province each system,has to be so devised as to suit the require- 
ments`of the particalar province for which it ig intended. The» 
High Court is and must continue to be the provincia centre of 
the judigial organisation. It is unnecessary to refer to the, 

. controversy about the constitution of a Supreme „Court of 

Appeal. Such a Supreme Court can by the very nature of things ° 
‘oaly do what the Privy Council is now doing and for purposes 
of the constitu¢ion of the Courts within the province and the 
distribution- of Jurisdiction as among them, as well as for pur- 
poses.of control and administratiðħ the High Court should be 
ihe source of radi&tion of all juditial-authority. The High 
Courtehas to serve an area of many thousands of square miles 
aad several tens of millions of population. fhe country is for 
æi most part poor and the problem of transport over hundreds 
of :miles is.g costly ome for the village ryot. Suits of small 
value make up a dominating percentage of litigation. .Owing 
to the cgnditigns of agriculture and land tenure as well as the 
operation, of the law of tnheritance aad partition disputes with 
regard to small bits of land abound. Iti is ‘true, tha with the 
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evelopment of the country, commerce and industry are. con-- 
fributipg an increasing share to the work of the Courts; but - 
as yet the propOrtion @f these disputes is inconsiderable:° The 
complexity of tlfe questions raised in suits of small value is-in 
many instances in inverse ratio to the interests involved. Num- ` 
bers of witnesses mre being examined ‘in big and small: suits 
alike and it Will take long befoge parfies recognise the utility 
of agreeing on facts or narrowing down their disagreement to 
an interpretatio» or the ascertainment of the effect -of doeu- 
nents. These and similar cayses render it “essential that local- 
areaseshould function as distinct and separate units for the pur- 
pose of judicial bugiwess. The district which has been the main 
local unit up to now has always to be so and it is with reference 
to the district as a local area that the details of the judicial 
system have to be devistd and farried cut. 


So far, the main principles regulgting the present system 
would appear to coincide with. those. of any ideal system. 
and the point of departure should be songht, if at all, within 
the district. Within the district, however; the systems in 
vogue in various provinces are widely different and -cannot 
well be otherwise. If will suffice “for the limited purposes of 

- this present article to investigate the question with reference 
to Madras. In that Presidency we have three categories of 
Cosirts ‘within the district—the lowest, that of the District 
Munsif, the next higher, the Court of the Suberdinate Judge, 
eand the District: Court at the top. The Subordinate Court is 
not a necessary feature of the system and there areedistricts in 
„Which it is not found. The theory would seem to be ghat there 
“are two grades of original jurisdiction, the lower limited in point 

- of pecuniary jurisdiction and the higher the*District Court which 
is unlimited in point of jurisdiction. The Subordinate Court 
would appear to have been. originally conceiveé as a relieving . 
agency to take over the legitimate work of the District Court in 
areas where the latter canno@bear the burden. The namg itself 
would imply that the Subérdinate Court wab not meant to have 
any independent existence and that it was meant only to be an 
assistant to the seperior Court. If this wąs the theory which 
underlay the constitution of these Courtssthe present times have 
very far oufgeown that conception. Byefar the vast bulk of the 
higker grade original suits are heard and determined by the 
Supordinate Courts and in many places the origigal jugigdiction 
of District Courts is no more thar? a bêre name The history of 
legislation" banne on the constitution of Gourts would show 


. a 
. 
e e e 
. ° e 


s 
6 THE MADRAS LAW JOURNAL. è . [vo.e 


that the District Judge has alone been held competent to decides 
matters of original jurisdiction other than suits.. Special juris? 
dictions like these relating to Land Aceuisitiof, Probate and 
Administration, Guardianship of Minors, Protection of Lunatics 
and even Succession Certificates have been the province of the 
District Court. The recent tendency has been for a devolution 
of some of these matters to „Subordinate Court, e.g, Land 
Acquisition, Guardianship, Succession Certificates, but the idea 
that all the residuary original jurisdiction shoud be deemed to 
reside in the District Court is still an article of faith. When new 
statutes are enacted creating new remedies, the tendency eis to 
vest the jurisdiction in the Distrigt Court. (Cf. The Madras 
Hindu Religious Endowments Act.} ° 


The Distri Munsif’s Ceurt is the one in which the 
bulk of the litigants of the country are interested. These 
Courts are widely spread over the country and bring justice as 
near the litigants’ door ss can be reasonably expected. They 
are bound to be a ‘permanent feature of the system and the 
distinction between them and the higher Courts in point of 
pecuniary jurisdictida has to be maintained. It may be a debat- 
able point whethér the time has not*comesfor raising the juris- 
diction of the District Munsif, from Rs. 3,000 to a higher figure, 
say, Rs. 5,000, but that there should be two grades of Courts ` 
cannot be gainsaid. The suits of small values måke ap the 
preponderating majority and cannot be éntbarrassed or held “up 
for the conveniencesof the big suitor interested in the cause 
that takes weeks oi months for hearing. It i$ neither neces-° 
sary nor possible to secure for the determinatione of small 
matters the ripe exparience essential for a correct determina- e 
tion of heavy and intricate disputes. Thus, save hy way of 
increasing the pecuniary jurisdiction of the District Munsif and 
thereby affording relief to higher Courts, the nature and quality 

-of his jurisdictian has to be maintained. 


But so far as regards the distinction between the District 
Court and the Stthordinate Court® as Courts of Original 
Jurisdiction the time hąs come to abolish the same. The main- 
tenance of the distinction has neither logic mor practical con- 

a enience to recommend it. The quality of the work of Sub- 
ordinate Judges is abunglantly testified ‘to in the pages of recent 
Privy Council judgments many of which have reversede the 
High Cgurts and restored the decisions of the Trial Cougts. 
It cannot surely be contended.that there is anything in special 
jurisdiction like Land Acquisition, Probate, Divorce, Lunacy, 

e e e 
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eand Guardianship which is more difficult than complicated and 
*intrigate suits involving title. In fact, the recent experience 


has shown that these*jurisdictions can safely be conferred on 
Subordinate Cotists. If the policy of devolution of these special 
powers from the District to the Subordinate Courts be pursued 
there must surelyecome a time when two sets of Courts will 
function with jurisdiction of the,same‘nature, quality and limits 
—one set being superior and the other subordinate. Can there 
be anything in the nature of things to recommend this? Obvi- 
ously nét.e It is glear we arg moving towards a unification of 
the Sub-Court with the District Court and in so far ag their 
original jurisdictigie is concerned sooner or later the ideal must 
be realised. ° ss 
e ° br e 

So far as appeals arg concerned the present pdsjition 
requires drastic readjustment. The question of appellate juris- 
diction ig intimately bound up with the mode of recruitment and 
promotion of the judiciary. The presents system is to recruit 
District Munsifs from the bar or from clerical staff and to 
promote them in due course as Subordinatg Judges. The system 
is sound in principle and has been found to work well in practice 
and one should think twice before stiggesting a change. So far 
as the District Courts are concerned the cadre is made up of 
(1) Indian Civil Servants promoted from the ranks of Joint 
Magistrates, (2) Senior Subordinate Judges promoted to the 
post, and (3) direct recruits from the Bare Thert is some differ- 
ence of opinioneas to the best mode of recrisitment to the District 
Judgeshigs—but it is not the purpose of this article to attempt a 
solution for such questions. The facts arg referred tqmerely as 


e . . . . . . 
leading up to a discussion of the main question as to the consti- 


tution of Appellate Courts. That the High Court is the main 
appellate tribunal for the province is taken for granted. It is 
equally obvious that the High Court should je guarded from 
being flooded with trivial matters. It being premised that the 
district should continue as fhe local unit of judicial busigess, a 
strong appellate authority has to be constituted within the dis- 
trict. So far as the present position ig concerned it is exceed- 
ingly unsatisfactéry. Mr. Æ is a Senior District Munsif and 
records a judgment on the eve of his promotion as a Sub-Judgess 
The appeal is filed and after a pendency of 2 or 3 years is heard 
by Mr..B who, though a junior to Mr. A, happens to have been 
just appointed as Sub-Judge. Whether the appeal su@ceeds or 
fails, theresis no satisfaction to the dé&feated party and after all 
it is diffictilt to say that the Appellate Court i$ entitled to greater 
e’ ý . j e 
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confidence than the Court of first instance. It is the same thing® 
with probably some additional picquancy when a newly appqjnted® 
District Judge iş asked to reverse the Padgment of a Senior 
Subordinate Judge. Or take another aspect. Ja®respect of suits 
of less than Rs. 5,000 in value there is a first appeal to the 
District Court and a second appeal to the Higłe Court. In respect 
of suits of over Rs. 10,000 there is a first appeal ho the High 
Court and a second appeal to the Privy Council, but in the 
intermediate class of suits (the suits betweeneRs. 5,000 and 
Rs. 10,000) in value there is only a first appeal allowetl to the 
High Court- and no second appeal. Is there any reason toegive 
an exceptional treatment to the last categesy of suits? The 
circumstance that the first appeal lies to a Bench of the High 
Court, whereas in the first seteof cases the first appeal lies only 
to a single Judge in the district is rfpt a sufficient or a satisfying 
explanation for the differential treatment. The idea about the 
pecuniary limits of the jurisdiction of Appellate Courts is not 
uniformly maintained. Take the case of a suit for accounts. 
It is common to put a notional valuation on such suits and plaint- 
iff’s valuation is finalefor purposes of jurisdiction and Court-fees, 
If, however, as a*result of taking aecounts a much larger sum 
which is well over the lim#s of the pecuniary jurisdiction of 
the District Court is found due to either party, the appellate - 
forum does not change for that reason to a superior tribunal. 
Again under the present system very serious questions edme ap 
for consideration in the exercise of Insolvency Jurisdiction. The 
scheme of the Proveficial Insolvency Act is to, vest the main « 
appellate jurisdiction in the District Court and to allqw second 
appeals toghe High Court only in a few cases. Heavy insolven- 
cies fall to be administered by the moffusil Courts and the, Sub- 
Courts bear the brunt of the burden. In all such cages, what- > 
ever be the value of the particular question determined, the appeal 
has to be preferred only to the District Court. There are cases 
where the validity of ‘alienations to the tune of lakhs of rupees 
comesgip for determination by the*Sub-Court.as the Court of 
first instance and by’ the District Couft as a Court of first and 
final appeal. Take agasn matters relating to Succession Certi- 
ficates as to which the jurisdiction has devol’ed largely to the 
#ub-Courts and even te District Munsifs’ Courts. Here again 
the Court of first and final appeal is the District Court which 
may transfer the appeal to the Sub-Court where the. oder 
appealed figainst was made by a District Munsif. Then wigh 
reference to the mode of &scerfainment-of pecuniary §urisdiction 
itself the present state of things leaves very iluch to Be desired. 


» 
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*Take the case of suits for possession of, land. Where the land 
happens to be of ryotwari tenure, the rule is to adopt ten times 
the Government asses$ment ag the value. It is not the purpose 
of the present ‘aeticle to suggest that there should be any revi- 
sion of this rule for Court-fees purposes. Already the clientele 
are groaning undtr the weight of the heavy rates adopted in 
1922 and the prospect of recyiction® is receding farther and 
farther away in spite of any amount of discussion in the Legisla- 
tive Council. Sut the adoption of the same mode of valuation 
for purposes of the determination of the forum leads to anoma- 
liese A District Munsif can try a suit for possession of an estate 
whose annual reyemue is Rə. 300, and the market value of the 
estate may veryenearly And modestly be put at Rs. 25,000. 
Rs. 25,000 ig a great fortune tp most middle glass families. It 
is hard to understand the rgtionale of a system under which a 
Court which can easily make or mar families’ cannot try a suit 
on a premissory note for more than Rs. 3,000. The likelihood 
Of an erroneous decision is much greater ise the former cage than 
in the latter. The same observations apply with greater force 
to the state of things which would enablęsa Subordinate Judge 
to dispose finally of questions of, fact on fir$t appeal in heavy” 
and intricate land disputes decided by a District Munsif, but 
would prevent a District Judge from hearing an appeal involv- 
ing a, inoney, claim of more than Rs. 5,000. It is true that even 
ine the ideal system of gradation of Courts and delimitation of 
pecuniary jurisdiction a perfect approxirgation*of all kinds of 
disputes to the standard value of the §trisdiction cannot be 
cexsured ; but to concede that is a very different thing from being 
satisfied with a state of affairs which admits of thig enormous 
variation, between theory and practice. 


The ‘High Court Original Side is a survival from ancient 
‘history and its existence at the present day*takes away the 
homogeneity of the judicial system as a whole. It cannot be 
seriously maintained, that fhe Original Side litigation presents 
any peculiar complexity which cannot be ‘effectively dealt with 
by the type of the moffusil judiciary. The theory that the 
Presidency town*has a vested right to have the highest tribunal 
functioning as a Court of first instance dhad its integrity broker 
into when tle City Cival Court was established. Once the City . 
Civil Courts are a settled fact, it is only a question of drawing 
the line between the jurisdiction of the City Civil Cou8teand the 
Original Sade of the High Court.* Thè present fine of distinction 
Which fixes the Mmit of the City Civil Coftrt’s jurisdictiin at 

e’ e e 
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Rs. 2,500 is certainly arbitrary. The City Civil Judge has the, 
_ same status as District Judges and that Court can certainly be 
trusted to decide disputes of a greater value. Indeed there is 
no good reason to fix any tnik to its Jar isiedon, At least 







| Original Side and the str ength of the City Court can be trebled 
Yor quadrupled by the saving effected by the withdrawal of ori- 
iginal work from the High Court. Indeed there is absolutely no 
f soot reason for any special treatment being mettd to the Presi- 
' dency town. The suggestion that District Mursifs an Subordi- 
nate Judges may function in the Presidency Town as well &s' in 
the moffusil has really nothing viélent abot» it and need not 
outrage anybody’s susceptibilities. The transition can be effect- 
ed by,a gradual devolution of the High Court’s original juris- 
diction to the City Civil Court and adding to its strength so as 
_ to make it cope with the greater volume of work. On the 
devolution becoming complete it would be only an alteration af 
nomenclature to brifig the system into accordance with the 
moffusil. In any event the period of the transition would be 
a period of trial ane would disclose things seriously wrong if 


there should be any. . ° 
e 
; . V. RAGHAVACHARI, 
Advocate, Madura. 
(To be continued.) » e e 
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e SUMMARY OF ENGLISH CASES. 


ANZIANI, In re» HERBERT v. CHRISTOPHERSON, (1930) 
1 Ch. 407: 99 L.J. Ch. 215. 


Conflict oP laws—Assignment of movable—Lex situs or 
lex domicilii—Document partly testamentary and. partly not— 
If caimbe treated as a conveyance Thter vivos. 


. * A deed scouted in Italy, in exercise of the powers of 

appointment conferred on the executant by mariage settlements 

e >- eoxecuted i in England*in | accordance with English Law, purported 

“to operate both as a conyeyance inter vevos and as ker last will 

e and testament. Such a deed is valid dnd can take effect as a 

. conveyance inter vivos though as a will it does not for some 

reasons: The document pyrpogted to. assign a movable situdte 

in England but the assignment was invalid and veid.in Italian 
Law but valid according to the English Baw, œ . 











e | Held, the validity of the ass¥amge 
‘by thg law of the country in which it had T 


which the assignor wes domiciled -ang 
¢ CoA 
country where the chose in OÀ the 
Rule 153 of Dicey’ eof Laws is ‘fattaccurate and 


Rule 152 would ‘be 
‘assignment’ the word ‘ 
to the transfer of goods, 
in market overt? 





[N.B.: Rule 152.—An assignment of a movable ‘which 
can be touched (goods) giving a good title thereto according 
to the law of the couhtry where the movable*is situate at the 
time of the assignment (les situs), wherever such assignmen 
is made, is valid. ~ J \ 

Rule 153.—An assignment of a movable which cannot be 
touched, i.¢., of a debt, giving a good title thereto according to 
the lex situs of the debt (in so far as by agalogy a situs can be 
attributed to a debt) js valid. Proyided that ¢1) the liabilities 
of the debtor are to be determined* by the law governing the 


* contract between him and the creditor; (2) the right to recover 


the debt is, ag regards all matters of procedure, governed, by 
theelex fort] “6 , = a 


C , 
In re, Mitts: Mitts v. LAWRENCE, (1930) 1 Çh. 440. 


= Wil—Power to appoint any qualified, member of gi class— 
Trust in favour of donee in default of appointment—Reledsè 


` of power by trustee—Validity of—Law of*Property Act, 1925. 


_ By his will, a testator directed the income of his estate 
to be accumulated in a certain manner for a period of 21 years 
from his death arid declared,that the trust fund and accumula; 
tions of income-be held inetrust for the benefit of all or arfy. one 
or more exclusively of a specified class.of persons who in fhe 
opinion of his byother evidenced an ability to maintain the 
family fortune, as the testator’s brother should by any deed, 


appoint, and*in default of appointment to the brother, absolutely. “ 


By a deed of appointment of 1928 the brother settled iri favour 


of some children, but by a later deed revoked the appointinent ` . 


and ‘releaséd the trust fund from, the power to, fhe infetit that. 
the’ power shduld be-absolutely extinguished.) vccu © gol 
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Held, that it is a, powér coupled with a duty. It was clẹa? 
that the testator intended or contemplated that the power should 
“be retained and be exercisable at least down to the expiry’ of 
the primary trust for accumulation. The broglfer is not, there- 
fore, free to divest himself of the power or to do anything 
which will preclude him from exercising it.* 


poke ay 
Weller v. Ker, (1866) I.R. 1 H.L. Sc. 11 and In-re 
Eyre, -(1883) 49 L.T.. 259 followed. 


Boosey & Co. v. GOODSON GRAMOPHONE RECORD? Co., 
(1930) 1 Ch. 448. 5 s 


_. Copyright—Gramophone, records—Adhesive labels purchas- 
ed from the ower of the copyright—Labels incapable of adher- 
‘ing to the records—Maker intimating the same to the owner 
and. selling to purchasers without them—If infringes copyright 
Copyright Act, 1911 and Copyright Royalty System’ (Mecita- 
nical Musical Instruments) Regulations, 1912, Reg. 4. 


The defendants made some gramophone records in cellu- 
loid and asked tħe plaintiffs, owner? of the copyright, to supply 
them with adhesive labels to be affixed to the records. The 


Gi 


‘royalties due to the owner were made payable under the Act ` 


by means: of adhesive labels purchased from the owner, the cost 
of the labels being the cost of the copyright. The makers cduld 
not under the*Act gell the records without the adhesive labels 
unless the labels ar@ not available or the owner® refuses or neg-" 
lects to supply them within three days after demand ily made. 
As the fabels supplied wowd not fix, the makers demandede 
_ Tabels as would adhere to the celluloid and as the .awners. did 
not supply them, thty proceeded to sell records without it. 


- Held, by Kve, J., that the Regulation contemplates that the 
‘owner should supply the adhesive labels and if. the.:maker has 
paid in the prescribed manner in respect of the records sold by 
‘him, St cannot be that the copyrighteowner can withhold from 
‘hihi the means of evidencing those payments as prescribed by 


the Act... The Court of Appeal, reversing Eve, J., held That © 


ethe maker of a record can do so upon certain conditions (i) that 
he-has- to give a notice of his intention to make gf contrivance, 
and . (ti) that he has to pay-in the prescribed manner the re- 


* ` quisite.yoyalties. “Adhesive labels” in the Regulation means, . 7 


what: i%knowh ordinarily as eadhesive labels’. It. could not. haye 


/beey the intention,of the Legislature that aneowner.of copyright 
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should be bound to supply paper labelg guaranteed to adhere 
‘to “the surface of any kind of material of which a manufacturer 
might choose to make*his records. The duty is on the manu- 
facturer to devi some means by which an ordinary adhesive 
label can be affixed. 


e 
+ c G 


= In re WALKER: WALKER v. WaLrxer, (1930) 1 Ch. 469. 


Will—Construction—‘Shall. die in my id —If takes 
in. persons “dead before the date of the will. 


by his will, dated 27th September, 1920, a testator directed 
that the residue after paying out certain legacies, etc., should 
bé invested’ and the income therefrom paid to his wife during 
her life and ‘after her to be-héld in trust fo? all his children 
in equal shares “provided nevertheless in case any child of mine 
shall die in my lifetime leaving issue living at my death such 
issue shdll stand in place of such deceased child oe 
One of his sons had died on the 5th September, 1920, leaving 
a child and the question was if that child, scan take under the 
will in place of the father. , ° 


Held, that in the Ta of anything i in the context to sug. 
gest that ‘shall’ in the proviso included children who ‘shall of 
shall have: already’ died, the primary meaning of ‘shall’ indi- 
cating futurity must be given and the defendant, a child by a 


predeceased son. cannot take. ps 


BARNES v. CADOGAN DEVELO@MENTS, LrmrreD, 41930) 1 


Ch: 479, - 


Yendis and purchaser—Purchaser of property—Particu- 
lars of sale describing property—Ivnocent but įmmaterial mis- 
representation—If contract can be repudiated by purchaser— 
Vendor's claim for spectfic pgrformance. 


‘At an auction sale in 4929 the purchaset bouglit a property 
described as having four frontages. Cendition 4 to the. parti- 
culars of sale provided that “Each lot is believed and shall be 
taken as: correctly described and any incorrect statement, error'%» 
or omission” found in tHe particùlars, sale plan or these con- 
ditions shall: not annul the sale or entitle any purchaser to be 
discharged from his purchase, nor shall the vgndorg ¢ or any 
purchaser daim or be allowed-any ‘compensagion in Tespect 
thereof” It was that by a closing ordes of 1906 obtaéned 


< . 
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by- the Borough Councjl, one of the streets was ordered to be 
closed;:but:in reality that was not closed. The purchaser claim 
ed’ damages as for breach of the contract inasmuch as the 
vendofs cannot convey a property with fronta%é in four streets 
as agreed. The vendor counter-claimed for specific perform- 


ance, ‘ 


Held, that the nection: was that. the property agreed to be 
sold is`sold, only it hag not got some of the attributes and 
advantages described and that will not entitle fhe purchaser to _ 
repudiate the contract and claii damages for bréach. The 
purchaser’s remedies then are: (1) to ask the Court to refuse 
specific performance if the misrepresentatior? is innocent. He 
cannot then recoyer damages ; (2) to avoid the contract and 
claim, damages èf the representation is, fraudulent. Specific 
performance also decreed as the* description :was held to be 
correct in: spite of the closing order. ` ‘Street’ does not neces- 
sarily mean ‘a public hifhway’. g ce 





-Phi v. TN (1930) 1 Ch. 500. 


‘Easement—Right_ to tight—Building erected—C onstruc- 
tion not .rushed through—Mandatory injunction, if can be * 
granted—Right to light, if limited by purposes for: which the 
room is used. . os ° 


Plaintiff, the oper of a freehold house built in 1907, had , 
enjoyed adequate light to-the- windows of hfs house on the” 
northern side. The defendant was the neighbour to the north 
and the fwö premise”? were &parated by a wall 3 feet 9 inches» 
high standing on thg defendant’s property. When the plaint- | 
iff was away, the defendant raised up the wall to 23 feet height 
and thereby caysed diminution of light to the plaintiff’s house. 
The work was not rushed through but was done gradually, 
though the plaintiff was not -appriged of it. 


` e Held, that the*mandatory injunttion could not be granted 
as thee result of granting it would be to impose a large amount 
of trouble and expense on the defendant, whereas thé damage 
æ that the plaintiff has esuffered can be pectiniarily: compensated 
by “a small-payment. e But ‘injunctioh would not have been 
refused if the Court felt that the defendant had rushed up the 
‘bwildigjg in ogder to evade’ the interlocutory injunction of the 
Court. The reom was fong «used as the scullery and it was in 
evidence that there was sufficient light for Such use even now, 
ë ` z e e é ó 
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Yet held that the plaintiff’s right cannot, be limited by the use 
to ‘whjch the room has been put in the past. What has to be 
considered is not so mfch the quantum of light taken away as 
the quantum of*leght left. The measure of the light is “what 
is required for the ordinary purposes of inhabitancy or business 
of the tenement actording to the ordinary notions of mankind, 
and that the question for what pyrpose*he has thought fit to use 
that light, or the mode in Which he finds it convenient to arrange 
the internal structure of his tenement, does not affect the 


question.” a 5 


iia v. Home and Colonial Stores, Lid., (1904) A.C. 179 
followed. 
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Cotton v. HeyL, (1930) 1 Ch. 510. 


Contempt of Court—Debt—Undertaking by debtor to pay 
a sum out of the first moneys received on Sale of particular 
things—Fdilure to fix any time within which the payment is to 
be made—The first moneys misappropriated to his own use— 
Debtor if can be contmitted for cogtempi—Proper relief. 


By an undertaking to the Court, the defendant undertook 
to pay 1,Q0@/. at once and 4,0007. out of the first moneys he 
shSuld receive in a patticular event, namely, of „Sale by him of 
the foreign rights in a patent. The p%ents “were sold and 
about 10, 0007. Yealised, but the debtor dif not pay, the 4,0007. 
as agreed? but retained it with ge in breach of the undertaking. 


Held, a bare undertaking to pay money cannot be enforced 
by committal or issue of attachment, bu® the case fell under 
Exception 3 to section 4 of the Debtors Act, 1869, and, there- 
fore, can be so enforced. The undertaking bemg one to pay a 
specified sum out of the moneys to be received in respect of a 
future sale, it constituted fn equitable assignment of thgt sum 
and binding in equity on*the defendant and any dealing in dis- 
regard of that assignment would be aebreach of his frduciary 
duty to the plairftiff. But as the undertaking to pay is indefi- 
nite ag to time, there can be no default antil a definite time for 
payment is*fixed. The Court ordemed that the defendant 
shduld. pay the sum of 4,000/. within four days after service upon 


ham of the order. : e Se 
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: - Inve ROADLEY: Iveson v. WAKEFIELD, (1930) 1 Ch. 5249 


Will—Bequest for maintenance of patients in one om both 
òf two hospitals—If charitable. 2 i i 
7 By his will, a testator bequeathed a sum of 3,0002. to invest 
the. same and apply the .income thereof for the benefit and 
maintenance of patients gt one or both of two named hospitals.. 
The hospitals as their rules showed were intended for the main- 
tenance. of poor patients, The trust being a trust of income 
in perpetuity, the question arose if it was a charitable, bequest. 

Hield, that it is a good bequest as it is a trust for the gelief 
of the impotent, aged and poor people within the meaning of 
the preamble to the Statute of Elizabeth (43° Eliz. c. 4.) 





ANKIN v. LONDON AND NORTH EASTERN Rarrway Co., 
(1930) 1 K.B. 527. 

- Practice—Production and discovery of document?—Statu- 
tory reports made t8 Minister of Transport—Minister stating 
that the disclosure will. be against public interest—Communica; 
tions at the request df solicitor—lf privileged. 

In an action for damgges for persohal injuries sustained 
ky the alleged negligence of the defendants, the plaintiff obtain- 
ed an order for discovery of certain documents. The defend- 


ants objected to the production of some,on the “ground that 


they were “confidential communications at the instance and 
request and for the De of the defendants solicitor between the 
officials of „the defendant company and between those’ officials 
and third parties after this action was threatened or “anticipat- 


ed for the® . . . use of the safd solicitor to enable him to defend 


the action and to. a%lvise the defendants.” Of sonfe on the 
ground that they were copies of a statutory report made to the 
Minister of Transport in compliance with the Regulation of 
Railways Act, 1871. The defendant wrote to the Minister 
who also replied stating that in the public interest, he would 
decline to permit imspection of-those reports. The plaintiffs 
filed a, reply affidavit ¢ontradicting the defendants’ statement 


‘that they were all communications with the solicitor and -for 


lais use.. st 
. Held, by the Court of Appeal, that,it-is the ipwactice of the 
English Courts to accept the statement of one of His Majesty’s 
Ministers that „production of a particular document would be 
against the publjc interest, even though the Court «nay doubt 
whether any harmewould be done by producing it atid if it is 
e ; e j ° . ‘o 
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Contrary to the public interest to producesan original document, 
it must be equally contr rary to public interest to produce a copy. 
of the same. The Mifister is not bound to give any reasons 


for his conclusion® 


Woolley v. North London Raiva Co., (1869) L.R. 4 
C.P. 602 distinguished. ; ° 


It is irregular that a "deponent stating grounds on which 
he claims privilege is to be met by an opposing affidavit either 
contradicting him gr cross-exaqnining him with a view of show- 
ing-tat- what he hag stated is untrue. The documents having 
been prepared to be daid befqre the Company’s solicitor for the 


purpose ‘of ‘obtaining his advice and at his request were also 
alae te ; : o’ ” 

» ; : - g 

Rex v. GENERAL MepicaL CoungiL, (1930) 1 K:B. 562. 


-M edical Practitioner—Registered—APplication to remove 
name from register by practitioner—Complaint subsequently by 
a third persow accusing him of infamous sonduci—C ouncil if 
can serpe into it and erast his nape penally. ® 


A medical practitioner registered under the Medical Acty 
1858, applied to the Registrar to remove his name from the 
register. , Byra Standing Order of the Council, voluntary appli- 
cations for removal ‘must be accompanied ie ą statutory de- 
„Claration by the applicant-practitioner to the effect that he was 
“not aware of ahy proceedings which might result ig establish- 
ing cause? for the erasure of his name without his consent. 

«After his application but before the Courtcil decided f remove 
his riame, ea third party preferred two chagges against him and 
the Council found him guilty of those cHarges and removed 
his name penally. The practitioner moved for a writ of man- 
damus directing the Council to delete from the register of: the 
said Council all records of the said practitioner having been 
removed penally, the maim contention beingethat once his appli- 
cation for removal was received, he ceased to be a medical 
practitioner and the Council had, no jurisdiction over him. 


Held, there is, no right at Common Law apart from the’% 
Act and until the regulafions have beenecomplied with, there is 
no provision in the Act, entitling a registered medical practi- 
tioner to have his name removed from the regjster. g Jt does 
not follow- shat because -a- practittoner® has -a tazht-to have his 
name -on- the register, therefore ` he has-a right to take it ‘off in 
° e’ te ° ° f e 
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all events. The Coungil was, therefore, well within its power$ 
in declining to act on his voluntary application and rergoving 
him as for infamous conduct. “Infanfous” there only means 
serious misconduct judged according 4 to the “rules governing 
the profession. 


BroucutTon v. THE Lonpon AND Nortu Eastern RAIL- 
way Co.; (1930) 1 K.B. 578. > o 


Workmews Compensation Act, 1925—Partial MNcapacity— 
Employer offering employment otherwise suitable—W oPkman 
refusing it as unsuitable to his* family] f employment wit- 
Suitable. 


A workman*employed by ‘the Railway*Company as a foreman 

ganger met with an accident in the course of the employment as. 
a result.of which he lọst his left eye. He was before that 
earning £3-1-11. he employers offered him a job “as goods 
porter or as a weighbridge man at Bradford and on his 
rejecting them, they offered him a job as hoist attendant at 
Sheffield on a salary of £2-7-10. The workman refused both 
the offers on the ground éHat it would be difficult for him to 
‘set accommodation there, and further that the place would not 
suit his wifes health. The employment was otherwise suit- 
able. The. Company offered him half „the -differente between 
his earnirigs before the accident andi the amount offered by them 
after the accident a per S. 9, Sub-S. (3) of: the Act, but the, 
workman «contended that the employment was not ` ‘suitable’ 
within the meaning of that şection. 


Held, that in E what is ‘suitable employment’, 
the Act excludes te consideration of the state of, the work- 
man’s family arid the lack of accommodation for his family. 
That does not affect the man’s capacity to work. ‘Suitable’ only 
means suitable to the workman as such and has no reference 
to other persons. 


GALE v. "DENMAN PICTURE ‘Houses, [AMITED, (1930) 1 


o "K. B. 588. | e. 3 i 
l Discover y—If defendant can be ordered to disclose before 
derari, of the stateme”t of claim. 


In view ofa reorgaaisation of the Board of Djrectors GE a 
Picture: Corporatien and its subsidiary and allied * companies, of 


; t 
. ® 
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S vhich the defendant Company was one, some of the shares of the 
“plaintiff i in the defendant company were exchanged with the result 
that, the plaintiff ceaseď to have ther equisite qualifying shares for 
the directorship fn the defendant Company. and was; therefore, 
asked.to tender his resignation of the dir ectorship. In an-action for 
wrongful dismissaf, the plaintiff after igsuing his writ, but, before 
he delivered his statement of elaim, applied on the summons 
for discovery of the minutes relating to the exchange of shares. 


Held, that’ there is jurisdiction i in the Court to order diss 
covery at any stage of an action, but the Court will not order it 
before the delivery, of the statement of claim, save under the 
‘most exceptional circumstances. The. plaintiff.-issuing “a writ 
must, be. taken to know what his.cgse is and he cannot be allowed 
to issue a. ‘fishing bill’s to find dut-whether he fas a case or-not. 


 NACHIMSON u. Nacuimson, (1930)e1 P., 85. 


Marriage—Law governing marriage contracted in a foreign 
country—Dissolution: of contract: by mutil -consent or at the 
will of one party—Siit For judécial sepavdtion—If En glish 
Courts can recognise the marriage: ve ' i 


“The petitioner and. ‘the respondent, both: donticiled. arene 
athe timè, entered into the Union -relied on-as. -marriage in the 
proceedings. The Union was registered-‘i-the-vegister of civil 
marriages at-Ryssia and a record-of it wfe also produced. Ac- 
cording to that law, the registration is“conclusive evidence of 
marriage. Marriage under the Russian law may be terminated 
° by the death of one of the spouses and during their -lifetime by 
their mufual consent or by the unilateral desire of either of 
them. Only in that case registration of the dissolution or a decree 
‘of Court was necessary, the Registrar or the @ourt Having. no 
option, but to record it accordingly. 


Held, the nature of the. union has to be ascertained. by 
reference to the law under which it- is formed, and not: by the 
intention of the „Parties. - Courts. of fhe country -where the 
question arises resort to the law of the country where the con- 


tract was made, net ex comitate, but e4 debito justitiae. ` But > 


the rule, extends no further then to tMe ascertainment of ‘the 
validity of the contract and unless it is a “marriage” within the 
definition of that word in English law, the Engtish,, art, will 
not recogniSe, it. Marriage in English Law mé@ans a yolunt: awry 
tinion of one wman, andgone woman to the exclusion of, all others, 
De: e e 
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which is by them indissoluble except by death and any unien, 
. which permits dissolution at will of the parties though. secog- 
nised as marriage in the country where it is contracted, will not 
be recognised by the English Courts. 


Lord Penzance’s definition in Hyde v. Hyde, (1866) L.R. 
1 P. & M. 130 applied. e 





JOTTINGS AND CUTTINGS. 7 

On the 18th July at 4-15 P.M., all the “thirteen Judges and 
a large number of practitioners assembled in the 2nd Court 
where, reference were made fo thé retirement òf Sir C. V. 


Kumaraswami Sastriar. í 
The Advocate-Generąl on behalf of the Bar said :— 


May it- aS gour Lordship, Mr. -Justice Kumaraswami 
Sastri,— 


To part. with ane whom you love, and respect, one with 
whom you have bten thrown together “for a Jong time in your daily 
work, is not ari easy task an@ it is not every one that can command 
the strength and ‘eloquence to give adequate expréssion to ‘one’s ° 

- feelings of- affection and regard at a farewell function; and.I for 
one -feel that I am not quite equal to the task. But the*bar rightly 
feel that they would Be failing in their duty if they did not -bid 
you farewell in an. propriate manner and I as their spokesinan , 
and accredited representative would therefore ‘cfave your indul- 
gence ‘and leave to say a few words. 


Afte a brilliant 4nd distfnguished University | career with an ° 
innate liking for the ¥ ofession of law as one belonging te a reputed 
family of lawyers Who have rendered signal services to British- 
Indian judicial ¢ administration, you joined the bar in this High 
Court. - With Sour’ great talents and industry, your power of 
lucid exposition and persuasive eloquence, your skill in cross- 
exanfmation, your sweet and winning manners, you soon. made a 
mark in the profession and became the acknowledged leader on 
the Original Side of this High Court. In April 1905 at a con- 
siderable pecuniary sacrifice, with a genuine love for judicial work 

«you accepted the post gf Judge of the Court of Small Causes.” It 
is unnecessary for me ġo recount the Mistory of your service in 
the provincial and the city judicial spheres, suffice ‘it to-say that 
it’ was qne of almost unrivalled excellence and. great distinction. 
It is a’ Source’ of pride apd gyeat gratification to me that I Rad 

the pleasure and. privilege | of appearing” before, you both as a City 
cl Judge and District and Sessions Judge and. I swell. remember 
e - "o. 4 
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“he kindliness and encouragement which you extended to me as 
to other younger members of the profession.) In the districts in 
which you served as -District and Sessions Judge, your. unfailing 
courtesy and kindljness to the Bar, your deep learning, your instinct- 
ive desire to do justice and your sound judgtnent of men and 
things are still nouyished as a tradition and you are rightly held 
up as a model for your Successnry toeemulate and follow your 
example, 

In the year 1914, your appointment as a Judge of this High 
Court was hailed with joy by the profession and great expecta- 
tions were *naturalby entertainetl of your career on the Bench of 
this €ourt when you were called to that high office which to the 
delight of all havesbeen mores than amply fulfilled. As a Judge 
you were equally at home “in every side of the varied work of 
this Court, whether on the, Original Side; in the Civil Appellate 
Court, in the CriminaP Sessions, in Criminal Afpeals or uf Full 
Bench References and in the ‘administration of every department 
of law, in a Hindu Law case or in a commercial cause; and you 
exhibited* the same perspicacity in dealing with a case involving 
an abstract or abstruse point of law as in a case involving a compli- 
cated question of fact. By your keen knowledge of human 
nature as a result of ‘your long judicial exp@rience, your sterling 
common sense and youy broad outlogk which waf not contaminated 
or disturbed by technicalities you wee able to get through a be- 


. wildering maze of details and seize upon the central and vita 


¡points of a case. A counsel arguing a case before you, when he 
wag pressed ‘by some, questions from the -Bench sometimes felt 
as if you were present or taken into confidence at some of the 
„important incidents on the unravelling of @which dependéd the 
“decision in the “particular case. These qualities were brought 
out in theeboldest relief in the Tanjore Palace Appeals, the hear- 
eing of which is still fresh in my misd. Aa experienced advocate 
always found that there were no surprises in your Court. 


Your judgments were characterised by an intensely. human 
note which made people realise that law is not so inelastic as it 
is depicted to be, that there is still room for the application of 
equitable principles and that justice tempered by mercy is a 
wholesome ideal even in an ge ridden by precedents, rigid #rms 
of procedure and statute law. In your long” career on the Bench 
you have illustrated that it is possible toecombine in oneself the 
supreme and pre-eminent quality of judicial patience which makes 
every litigant feel that his case has begn fairly tried and thee, 
advocate that, he has Ween accorded g full hearing with a 
quickness of apprehension. and speedy despatch of judicial busi- 
ness. While indecision in coming to conclusions or ig appre- 
ciating arguments was never a failing qr weakness* of y@uts, you 
were gifted With that quality characteristic of all’ “great Judges of 
being open to conyictiga until the last, moment, You might at 
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the- opening. of. a.case be-‘ternpted to. start witha satirical. remarl? 
Or æ. superficial. éynicism::bit-an-- advocate: inight bẹ quite- “spire “of 
corivincing -you if:his case!was right and -kis cause was just.:) You 
haye: exemplified: that serenity of temper and -gignity. are. not: in- 
E with gentle and:good humour. iù. a Judge.. ek Ed 


While’ oie may be“pardoned for saying «that -you “showed a 
distaste ‘of black-letter’ ‘le@rning, the’ pages of. the law reports bear 
eloquent testimony to your thorough «mastery of legal principles, 
your deep. erudition-:and “your..profound knowledge « of -case-law, 
though: “you never. cared:to display more learning than was neces- 
sary.for the disposal“of-cases. trièd. by. you. © In yotir” modesty, 
both in-private conversation and in public, you were accustomed 
to’ say :that you did not propose to*leave imférishable monuments 
for. the benefit of posterity and:thdt you were only concerned 
with: the workaday -business -as a Judge; but I may assure you 
that you were greatly.:mistaken ‘in *your estimate of yourself and 
whether consciously or- uhconsciously you have left behind you 
a :wòrk: which: isrsure.to ,beappreciated by- successive generations 
of. judges and :lawyers.: - Very seldom ‘has a contribution ever 
been- made to’ “posterity by’ one who consciously aimed at it. 


vee eer 


“Ta the field of “Hindu Law,. whilé you naturally and if I may 
say so. rightly’ felt. ‘that a “Judge ought not, to take, upon himself 
the” function ọfa “legislator gid while your “moorings were conser- 
wative you ‘were not unalive to the changing. currents of ‘social , 
thought and outlook’ in the Hindu community. In the- language ` 
öf. Sir ` Frederick’ Pollock ‘there Was’ a, harmonious ‘blending of 
judicial’ valour and . judicial caution in *ydur. composition a8.a 
eee ATE T, . : 

We at, ee ‘Bai: tan realisè what a ‘ttying thirty it it- is ee one to” 
occupy: judicial ‘office-for. along number- of “years and to- maintain 


an-unifosmly:-goad temper anel-kindliness. ~- -But`tô- your creditite 


has to:-be`ŝaid:-that. down.to. the last day you Have-rhgintainéd a 
wonderful, equanimiff, and .sweet..temper, The .junior as well as 
the”. senior members. of. the: Bar throughout felt that here was a 
Kindly” and ‘swett-tempered Judge before whorn he could put: his 
case with a sense- of freedom and without undue restraint. - To 
the Rar you were particularly accommodating and you appreciated 
their diffioulties with a sympathetic ®magination without in any 
way. impairing or affecting the high quality and measure of judi- 
cial work. or the interests of public. justice. ẹ You seldom dis- 
.trusted a statement at.the Bar unless there were definite materials 
” to show that the practitioner was unfais: to the Court and abused 
the trust ‘reposed in. hiÑ:, I do not orf this occaston propose: to 
refer to those qualities . of head, and. heart which outside Court 
have’ en§earedeyou to all those who.came in contact with you: ‘and 
which made, peaple care for yôu and rally. to you as & personality; 
In the long -and distinguished roll -of Judges that adorned . „this; 
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Curt, you: will always occupy an honourable and prominent place 
fand-if, I may ‘apply the test: suggested by our learned Chief Justice 
on. the occasion of our welcome to him the -verdict of the Bar on 
‘the éve of. your getitement is. that you have been a great, good 
‘and successful Judge. I can assure you that you are carrying 
away. with you the, good feelings and.the affectionate regards. of 
the entire bar, . > ee Fig ess 
-> We would miss you very much within these walls and we very 
much wish that you could stay on with us-for some time longer. 
‘But we doenot grudge you the well-deserved rest after strenuous 
and arduous public service of 25 years. On behalf of the Bar 
I wish you farewell sand in the fervent hope and prayer that you 
may be spared for many a*long year to come .to give the benefit 
. of your sage counsel and advice ¿to the younger generation of 
„judges and lawyers. “*Is it too fnuch for me t& hope that in the 
e india that is to'be when we dre all aspiring that she will become 
an -equal partner ‘in the Commonwealth of Nations called the 
British Empire, your services will be ufilised in the councils and 
in the higher judicial tribunals of India &nd ofthe Empire? 
-(Applause.) Once more, My Lord, Good-bye. `` 


5 ` e A 
_, - The.Chief Justice, assgciating himself’ with the sentiments 
expressed by Mr. Allådi Krishnaswagi Aiyar, said:—Mr. Advo- 
.cate-General and gentlemen, On behalf of myself and my colleagues 
on the Bench, I desire to associate myself most sincerely with all 
that you have said in the course of your reference to the retire- 
- ment of ‘our learned Brother. In the expressions of deep regret 
we are all here united at his retirement. Speaking for myself, 
+I may say that.it has been my privilege—an@ I count it indeed a 
privilege—to have been ‘associated with our learned ‘brother for 
‘five years as'a puisne judge: Thgn and indeed for many years 
"before, he was a tower of strength to us and as a Judge he was 
one who always showed towards his brother ¢udges-a never ‘failing 
‘courteous. During the short’ time that I have been Chief Justice 
I have had at my disposal, and had availed myself of -it very 
frequently, the very sound advice that -he has given me based upon 
his own very ripe experience. He has always given me the very 
greatest assistance in the very many matters gn administratife de- 
tail with which Judges of this High Court have to deal. I venttire 
to say that he can with justice look back upon his long judicial 
career, with every “feeling of pride and satisfaction. ` 


Wher a pewly*appomted Judge takes his seat on the Bench, 
one, would, I think, be indeed a very rash person who would 
‘venture to say with any certainty that his career is boyd to be 
stecessful.. Possibly there is only one prediction hich *cAn with 
any certaint¥ be made abotit a Judge when he firs? starts his career 
as Judge ; ‘and, that is ghat litigants measuring” his ability by their 
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success or want of it.before him, when they are successful yif 
hold the opinion that he has at least justified his appoiytment. 
As I have said once ‘before—and I was quoted by you, Mr. 


-Advocate-General—on taking my seat as Chieg *Justice, it is far 
‘safer to wait until a Judge comes to the end of his-career and 
‘then itake the..verdict of the Bench and the. Bar. That verdict 


is, I know, that our learred brother has been one of the. most dis- 
tinguished Judges whom we hati ever.to work with on the Bench. 
I should like to add to that a rider and it is this: that he has 


.eatned the very great esteem of his brother Jfidges. We join 


with you, Mt. Advocate-General, im bidding ‘farewell tour learned 
brother. ` á 6 


His Lordship Sir .C. V. Kunfaraswami Gastriar then made 


his reply. He said: 


“I thank yù most sincerely for the*honour you have done 
me by meeting here to bid me farewell and for the very kind and 
generous terms in which you have expressed your appreciation 
of my work in the High*Court. It is always a hard tHing to bid 
farewell to one’s lif@’s work, to colleagues from whom one has 
received nothing but kindness, and to the members of the Bar 
whose able and willipg help has rendered work in. Court not only 
easy, but pleasait. The emotion at parting renders it difficult 
for me to find words to express adequately my thanks. ` 


It is a little over 36 years ago (to be precise it was on Ist ` 
April, 1894) that I was enrolled as Vakil of the High Court, a 
young man flushed with the self-esteeme that usually follows a 
Successful university gareer and full of confidence and hope. My 
enrolment was moves? by Sir Subramnia Aiyar, then at the height. 
of his unrivalled powers as an advocate and soon to be elevated 
to the bench on which he shed so much lustre. I can never for- 
get the véry kind wortls with*which Sir Arthur Collins, the Chief* 
Justice, welcomed to the bar. A similar kindness was ex- 
tended to my son, My Lord, the Chief Justice, when he was 
recently enrolled .for which I am deeply grateful. ` 


I have not forgotten that I owe a large part of my success 
in life to the favourable conditionsgunder which I entered life. 


‘My grandfather was the Chief Interpseter in the Supreme Court 


and was the first Indian Judge of the Small Cause Court, at a 
time when it was the highest judicial office open to an Indian. 


He was well knowre and his impending retirement under the age 


rules prevented his be*hg- appointed as ¿the first Indian Judge of 

the High Court and Sir®T. Muthuswami*Aiyar, whé was then his 

junior, was appointed. My father was a leading vakil on the 

Originglg Side and. I :had the advantage of a thorough traineng 

under him. When I enttred*the bar, .I joined him*and found a 

well, estabilshed office. and standing clients. be Financially I was 
> é e e 
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Well off and had not the weary years of waiting. I am sure 
that if many of the juniors had my advantages they would have 
been equally successful.e This has kept me from either vanity 
or arrogance. It has been my good fortune to have received 
nothing but kindness and consideration from everybody through- 
out my career. It is a source of satisfaction to me that I have 
made many friends and few enemies and in laying down office I 
have no harshness to regret, and mo hasty words which I would 
gladly recall. I have always tried to do my duty without causing 
any unnecessary pain or hardship. ` My efforts have been repdid 
beyond alf measureeby everybody. 

Ite has been my lot to have seen considerable changes. None 
of the Judges who were on the Bench when I was enrolled are 
now alive and none of thoSe who were my colleagues when 1 
joined the Bench are now my colleagues. Not only has there 
been a change in the prsonnek bùt also in the bnduct of work. 

e When I joined the Bar, Judgés were more summary. A Judge 
cannot in these days without getting a paragraph of himself in 
the newspħpers headed ‘a breeze in court? avail himself of several 
of the ways by which the former generation of Judges put an 
end to arguments which’ were either untenable or prolix. --I 
remember how cutting were the remarks of Sir T. Muthuswami 
Aiyar when untenable argumtents were advance? or cases not in 
point cited; how Mr. Bhashyam Aiyargyar’s long-drawn ‘Yes, Yes’ 

“+ put an end to much legal eloquence or how Dr. Subramania Aiyar’s® 
flourish of his long quill.pen and the obvious look of pain on his 
facg cut- shbrť argumepts and how a mere look from Mr.’Davis 
was sufficient to induce legal silence. Adjdurnmeyts were rarely 
asked for on the ground that a practitiowgt was away from 
Madras or that a*client had not chosen to reply to a communication 
to remit moneys. A practitioner generally waited in court when 
there was a cliance of his case -beitg taken up or at leest left a 
clerk to hugry him up if a case was nearing its end. Judges had 
not to send for practitioners and wait. A tring of cases were 
not quoted on tthe slightest provocation in the admission courts. A 
second appeal had no chance of success, unless te Vakil opened 
by stating concisely the facts found ‘and the law applicable to 
those facts. We had onlyeabout twenty volumes of theglaw 
‘Reports. The M.L.J. was in its infancy &nd was creating, a 
mild sensation by criticising judgments.. , There were only four 
High Courts and geports of Chief Courts were not quoted. 


In one thing I have found little or ng change, in the earnest . 
endeavour of ,the Jidges*to do their duty in. fear of God, and 
withput fear of man, inthe friendly relations that subsisted be- 
tween the Judges and in the earnest endeavours of the members 
of*the Bar to advocate their clients’ cause withoft fea® sand to 
rénder all hélp im their power to the Judges in afriving at a cor- 
rect decision. „l am syre that as year go by “this high stanflard 
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will be maintained .and that the High Court will for eyer be, tHe 
temple of justice and the best guardian ofthe rights and liberti&s 
of the people of this Presidency. . ° is 


Gentlemen, as 1 told you, it is always diffetilt to wish you all 
good-bye. The period when we: have to part is‘ inevitable.’ ‘The 
very inevitability of it. prevents us from realising its effect until 
it actually takes place. eI have always looked upon my life -as 
one’ which is singularly -even in its tenor and ‘singularly unruffled: 
Probably, I have been spoilt by the kindness which I have received. 
But- I retire with the satisfaction that I have always tried to do 
my duty and in doing so I havt always had more than- ample 
reward in the good opinion I: had from the Chief -Justicé ahd my 
colleagues and the members of the Bar: °% peg i 


The future is in the lap ọf the Gods. You wish me a happy 
and epeaceful resirement. I myself feel hat the time has come 
when strenuous work can be put *by and when I can devote my 
attention more to those pursuits and ‘studies which since my school 
days had a fascination for me. In Sanskrit literature, both as 
regards art and religion, there is always a field which I.can fall 
back upon and where I can find peace and consolation. - In 
the society of my «friends in hearing of the success of several 
juniors, whose careers are just begun, and who, I am sure, will 
make their mark in the heaping of honours upon the seniors now 

*before me and in the pleasure of their company outside the Court: . 
I hope to spend the few. remaining years peacefully and in joy. 
The future is in the lap of the Gods and I hope I shall have peace 
until it should please Almighty God to cålf me to, his. lotus féet.” 


The gathering Jhen dispersed ‘and Sir C. ‘V. Kumaraswamis 
Sastriar was loudly -cheered- when he left the Court premises. 
A . e . 
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Lord Hewart s National Lecture —There will; We imagine, 
be few who will fo agree that the Fifth National Lecture, 
broadcast on Monday evening by the Lord Chief Justice, with 
the title Law, Ethics and Legislation, was of much wider appeal 
thay any of the four lectures whigh have preceded it, valuable 
and interesting asethese have beens In the course of rather 
less than an. hour, thg layman was told clearly and succinctly 
the meaning of law, the difference betweea written and un- 

e written law, the function of the Judiciary with regard to each, 
and its relation to Parliament. The necessity, for; and the 
effect of, subordinate legislation, was touched upon, and the 
differenge between public and Private International Law briefly 
explainéd. The importance @f a realisation by every citizen of 


the real nature of,law was admirably put— e 
S - - 3 e, š e + ast e - 
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® Nothing could be more misleading than tg assume, as. some persons 


“ippear to assume, that law is the same thing as litigation. The body of 
rules dhd principles which constitute the law, whether civil or criminal, is 
not habitually violated by the citizens of a civilised State. On the contrary, 
it is habitually obSeeved. The civil action or the criminal prosecution is 
not the rule but the exception................0% The knowledge that there 
is a tight of recourse to a Court of Law tends in practice to help people 
to act in such a way that recourse to a Courg of Law is in fact compara- 


tively rare. è os 

And, turning to the ethical side of his subject, Lord Hewart 
pointed gut that’ there was a vast area of moral duty to which 
law had néthing tô say, whilst a good deal of law had its root 
in cofisiderations not of morality, but of mere conveniénce; and 
it followed that as, for its ‘successful working, law must be 
supported by the moral sense of the great majority, it must not 
be in advance of the moral standard of the @mmunity. « The 
lecture appears in full in the turrent issue of The Listener, and 
we hope it will be widely studied —L.J., 1930, p: 209, 





Solicitors and Privilegg—The decision ef the House of 
Lords in Minter v. Priest (Time$,,March 21) ends a hard- 
fought and closely-argued lawsuit. Two persons, Mr. Taylor’ 
and Mr. Simpson, went to a solicitor, Mr. Priest, to discuss 
whgther he would adyance a sum of money for the purchase of 
property from another person (the plaiñțiff). The idea was 
in their minds that, if he would do so, he&$hould act as solici- 
tor for them, or one of them, in and about the purchase. In 
the course’ of the interview which followed, the solicitor made 
‘observations which were defamatory about the vendor, and 
which formed the subject of the action. These observations 
were repeated to the plaintiff, who sued the Victor: for slander. 
The defendant pleaded privilege for the whole interview, but 
the jury, on questions left to them by Mr. Justice Horridge, 
found that at the time when the words complained of gwere 
uttered, the relation of solicitor did not exfst between the ge- 
fendant and his visitors, and that the defendant did not reason- 
ably believe that either of the clients wished to retain him. 
Accordingly, the Judge did not tell the jury that they should” 
exclude from, their minds the evidences given by Mr. Taylor, 
whieh- he tendered upon subpoena, with ‘reluctance, and upon 
leaye given to treat him as a hostile witness. The plagmtiff re- 
covered a syibstantial sum in damages; but upon appeal, the 
Court of Appeal (1929, 1 K.B. 655; 98 LeJ.K.B. 661) set 
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aside the judgment jn his favour. That Court was moyeg 
chiefly by two old cases which had not been mentioned eto the 
Judge below. Jones v. Pugh (1 Phil&ps 96), and Carpmael 
v. Powis (ib. 687) decided that it is an otdinary part of a 
solicitor’s duty to lay out money for his clients and treat for 
sale or purchase of estates for them; and that conversations 
had in the discharge of’ such «duty are privileged. Taking the 
view that Taylor and Simpson had’ gone to the defendant in 
hi$ professional capacity and for business within a solicitor’s 
proper sphere, they held the caim of privilege godd.—L.J., 
1930, p. 210.. . 


Dissecting an Interview—e-The* House of Lords took a 
different view. “The relation of ‘solicitor and client being once 
established,” said Lord Buckmaster, “it is not a necessary con- 
clusion that whatever c8nversation ensued was prote¢ted from 
disclosure.” To secure that privilege, the conversation must 
be such as within a wide and generous ambit of interpretation 
is fairly referable t& the relation.” Once a solicitor says some- 
thing which is outside that ambit, the fact he is a solicitor, and 


sis speaking to a client, gives him no protection. It does not, , 


we think, follow from this, though it appears so at first sight, 

that you may or must “dissect an interview” into-two parts. 

The jury took the view that whether the’defendant was a sofici- 

tor or not, yet at tẹ time the words were uttered he was not 

speaking as a solicitor to his visitors as clients} and they could” 
regard those words as forming an entire conversati8n. Upon 

this findéng—to use Lord Buckmaster’s graphic phrase—“thes 
cloak of privilege was stripped off the entire conversation,” and 

the solicitor was liable just as he would have been if the words 

had been spoken on any other occasion. The result is that 
even if clients go to a solicitor on business which it is admittedly 

‘proper for him to pursue, privilege will not attach to anything 
‘and ‘tverything which he may say in the course of the inter- 

view. , it is clearly in the public interest that professional privi- 

lege should be respected; indeed, the rules, of privilege are 

founded upon strong considerations of that kind. But this pri- 

vilege, though it must’ be extended with a generous hand, does 

not protect against defamatory utterances which are, aş the 

jury fognd, spoken when the relation of client and solicitor does 

not extsf at all. —L.J. . 1930, p., 210. a ° 
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e * Copyright im Melodies —An interesting point on the law 
of cofyright came before Mr. Justice Clauson in Metzler & 
Co. (1920) Liq. v. J. Curwen & Sons, Ltd. (Times, March 
28). The late Mr. S. Coleridge-Taylor composed the music 
for a song, the words of which were Herrick’s “Fall on me 
like a Silent Dew.’’ This song formed,part, a little later, of the 
incidental music to Sir Herbert*Tree’s production of Othello 
in April, 1912, The more important parts of this incidental 
music were made by the composer into a suite called the 
“Othello Sùite” afid the melody of “Fall on me like a Silent 
Dew” formed part of this suite. In August, 1912, Mr. Cole- 
ridge- Taylor assighed to the’plaintiffs’ predecessors-in-title the 
copyright “of and in the following work of which I am the 
composer: ‘Othello Saite’*foy piano forte solowand full oxches- 
tra.’ A month later Mr. Céleridge-Taylor died, and in Nov- 
ember, 1912, his executrix assigned to the defendants the copy- 
right in the song, under the bona fide fmpression, as was freely 
admitted, that she was entitled so to do: “he plaintiffs alleged 
that the copyright in the music of the song had passed to them 
by the assignment of the “Othello Suite’*ang claimed an in- 
junction and conseqtent Telief. ‘The defence was that the 


_ melody of the song was the composer’s “raw material,” and 


that, although the plaintiffs had the copyright in one arrange- 
ment of it, that did not prevent the composer from treating 
it fh a different way aid dealing with it separately. This con- 
tention was rejected by the learned Judge fo held, as seems to 
“be plainly right* that, the melodies of the Suite and of the song 
being for’ all practical purposes ‘identical, and the harmonies 
e varying only so far as would be e&pected between a piano forte 
piece, an orchestral piece, and a song with piano forte accom- 
paniment, the composer’s whole rights padsed under the first 
assignment, which was that to the plaintiffs., His executrix 
therefore -had nothing to assign, and the defence failed. Ld, 


1930, p. 226. A 2 
A Premier by Election—During the last eight years the 
Legislature of the Irish Free State has made several changes, 


in the Constitution to which it owes ifs existence—so many, 


_ indeed, that, ‘as a letter which we publfshed last week showed, 


they sometimes escape even the vigilant eyes of our. contribu- 
tors. A highly interesting provision, however, retains? namely, 
Article 53, “which provides that the President Of the Ministry 
shall be ‘elected by thee Lower House, “He i is * “appointed on the 
e s . e e 
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nomination” ‘of that’ house; and when appointed, selects hig 
Vice-President and colleagues. The Vice-President carrees on 
the President’s duties if that officer should die, resign, or be 
iricapable; till a new President has been “elected.” Three 
words are thus used in close collocation, but the result is plain: 
thatthe Premier owes his position to the choice of the members 
‘of the Lower House. The arrangement is unusual, and if pre- 
cedents for it may be found abroad, we are not aware of any 
within ‘the Empire. It removes all power of selection from 
the hands of the Sovereign, be he Emperor, King, df President 
of a Republic, and breaks away from the ancient traditi®n of 
England, which prescribes that the*Sovereigh’shall ask a retiring 
Premier for whom he should send as a successor. Some critics 
may think that guch a provision must lead to a certain amount 


of intrigue, to the introduction ef personal considerations, to 


the demanding of promises from intending candidates, to the 
subterranean proceedings and labyrinthine negotiations which 
are generally descriBed: in the comprehensive term “lobbying.’’ 
A Premier appointed by the Sovereign, entrusted with the Seals, 
or whatever be the*appropriate emblem, chooses his colleagues 
and faces the House of Commons.” In a very rare case, such 
gs that of the younger Pit® he may hold on though defeated in 


the Commons; but the precedent of 1784 is unlikely to be ` 


followed. The House does not choose; but it apprdves or dis- 
approves the Sovereign’s choice—L.J.,° 1930, p. 227. ° w 


> ae d 
A Potent Legacy.—The, judicial office is hédged about with 
‘unwritten prohibitions. It is not seemly for a Judge to show 
any keerSinterest in politics? he may utter hard sayings of the* 
Legislature as a iy pave may, without offence, say bftter things 
concerning the me, who were unskilful in manufacturing the 
tools of his tragle. He may assail politics in general, but must 
not'.single out for his caustic comment any part in particular. ` 
Again, he may not be mixed up ig the control of commercial 
enterprises. It is enot done. For. gudges, like Justice itself, 
must not only be impartial, but must plainly appear to be so. 
And if Mr. Justice A. were interested in Company B. it would 
¿be ‘unthinkable thaf he should sit in judgment in the case of 
Cc ompany Biv. C ompayy C., or in anf case wherg the interests 
of Company B. were affected by the result of the action. é 


Tine Assfiere, 50 in Australia; and the Chief Justice of the Cam- 
Motiwealth,. finding hims@lf the happy. beneficiary of large com- 
meiéial interests under -the will of a friend,’ felt constrained to 


. 
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{nake the choice between retaining his , judicial office are .ac- 
cepting what was coming to him under the will. Report says 
that he has made his Election and chosen the better part. He 
will accept the on€rous duties involved in the last will and testa- 
ment of his deceased friend, and sacrifice the high judicial 


post—L.J., 1930, p. 235. 


The Best Advocates —“Our judges,’’ wrote Lord Birktn- 
head on*ome occasion, “are almost all able, and they are all 
incortuptible. The best of our advocates are eloquent, coura- 
geous, and high-prtncipled.’* Let it be the constant aim of 
éach and every one of us Who are advocates to be included in 
the. best. But there fave been, fn the past, not only judges 
who are “not apt,” but advoéates who have won and lost cases 
without eloquent advocacy and without the aid of high principle. 


‘I remémber one, an enormous if not a great man, who in a 
case without merit secured a highly advantageous settlement 
by appearing in the corridor on the morning when his case was 
down for hearing, with his clerk in close dttengance laden with 
a heavy burden of Law Reports, selected at random from the 


. shelves in his Chambers. The effect upon the youth who was 


briefed for the defendant was according to design. Here was 
a case ip- -which he „was certain he could win on elementary 
principles without recourse to law report or text-book; and 
, behold, some twenty volumes covering thv#® centuries of legal 
“lore. Result, af settlement. Judgment for the plaintiff on the 
terms endorsed on counsel’s briefs. And the inference is that 


in times gone by not all advocate? found it always ne®essary to 


be eloquemt and high pe incipled.—L.J., NO p. 235. 


. ; 

Stand Dow!—The big man would at times refresh us 
„with stories of his exploitg as a cross-examiner; his tales al- 
ways had an ending happy for the crosseexaminer, the com- 
plete confusion of the witness and the jhero’s order to “Stand 
down, sir!’ Nog only the witness, but his counsel and the 
Judge himself appear to have been overwhelmed in the ruins, 


But have you observed in the mamy tomes of legal anec- 
dotes how often the cross-examining counsel is represented as 
ending the witness by the command to stand down. ot ‘Stand 
down,’ he roared.” And that i$ thë end ofeit. But. surely, 
save in those rar€ cases where, when counsel is engageé@ for 

e’ 7 e j e 
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each side, one is allowed to cross-examine his own witness, the 
cross-examiner cannot roar his learned friend out of the right 
to re-examine? From a dramatic point of view it is, perhaps, 
a pity; but there it is. There is one tale among many of the 
“stand down” variety in which counsel for the defendant in 
a criminal case obtains ap admission from a witness for the pro- 
sectition that he knew when he employed the prisoner that the pri- 
soner was a thief. “ ‘Do I understand that you employ dishonest 
people to work for you, even after their rascalfties are, known P” 
‘Aye, indeed, how else could I ge? the help of a lawyer P ‘Stand 
down,’ shouted the man of law.” So the story goes—LJ,, 
1930, p. 235. oe ` 

Swift, J., om S ‘peech.—During the hearing of a recent “run- 
ning down’ case, Mr. Justice Swift had occasion to make some 
good-natured comment on the length to which a simple case* 
might endure owing, to what a brother judge once decribed as 
the unconscious art of the skilled advocate. The badly injured 
plaintiff was asked how far away the lorry was when he first saw 
it and the time whith elapsed from the first view to the final 
crash. Four seconds was, the plaintiff’s*estimate of the time. 


“Far longer,” the Judge observed, “than it has taken to tell it.” , 


Later, on the question of special damage, the plaintiff told 
how, in his business, if one did four hours’ work in three hoyrs, 
he received fowr hour’ pay. At which revelation of the ration- 
alization of indus}, the Judge was understood to express a, 
hope that some such basis of remuneration might be applied 
with advantage to the Bar. 


But * despite the complaints, to which A. P. Herbert has* 


recently added hisggrouch by reason of the subpcena which 
‘Cunnecessarily) recalled him from a holiday on the High Seas, 
things are infin#ely better than they were. Cases which formerly 
would have kept the Courts going for days are being settled 
out ef Court. Cases which would ¢ave endured for weeks are 
breught to an untinfely end in a day ot two when the weak point 
becomes known, and the Judge does not conceal the fact that 
he is aware of it. „He does not now, as in the courteous olden 
“time once happened, here a two-days’ speech, and at the end of 
the case observe that ethe Act on which the peeadings were 
founded had been repealed—L.J., 1930, p. 235. e 
e % e ———— e 

Bateson, Je, on Wills atd Setilements.—On, “Wednesday, 

Batéson, -J., gave*an illustration of hoy, this speeding up, has 
e i e y "o 
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ihfgcted the Probate Division. He told the litigants in a con- 
tested avill case, father and son, that he thought they were very 
foolish to throw their fhoney away, and plainly asked counsel 
to come to a sensi@le arrangement. And they did; and thereby 
killed what in other days would have been regarded as the goose 
that laid the golden eggs. p 
Contrast this with the old stery, not altogether apocryphal, 
of the young solicitor who, soon after joining his father’s busi- 
ness, brought an*old case to a sudden end, and boasted of Ris’ 
prowess fo*his parent. Sadby he was told that by his rash 
actior? he had killed a cause which had enabled the father to 
marry, to educate tle’impulsivé son and provide portions for two 
daughters; a cause which, by the exercise of common prudence, 
might have provided ngt only fos fhe son and kis wife, but for 
the children and grandchildren of the marriage—LJ., 1930, 
p. 235. ` 
. e 
a aes e 
Income Tax Appeals.—The discussion last week in the 
Houge of Lords on the practice with regard to appeals to that - 
House in Income Tax cages, which was inėtiated by Lord 
Dunedin, was not very encouraging although the Government 
» promised, as they could not very well help doing, to consider® 
the matter, Lord Dunedin’s suggestion was that where the 
Crqwn lost in the Court of Appeal, they should not be entitled 
to go to the House of Lords except with the leave of ihe Court 
of Appeal, and that where leave was givés, the Court should 
be empowered to impose such conditions as to costs as it thought 
fit. Lord “Hailham, in a speech Which, as Lord Dunedin later 
“observed, seemed to indicate a “thorough distrust” of fhe Court 
of Appeal, appeared to suggest that the Judges of the Court of 
Appeal are in the habit of allowing their judgment to he swayed 
—“have allowed themselves to be a little misled,’ to use his 
exact words—by feelings of sympathy for the taxpayer; and he 
thought that the remedy fer any hardship lay in “tightgning 
the administrative machitfery and insisting on a more rigid 
examination of cases by the Law Officers.” We are fully in 
agreement with Lerd Dunedin that public opinion demands a 
change of practice, and we are quite sure that it will not be’ 
content with eanything sò intangible aseis suggested by Lord 
Haileham. It may be that it is undesirable to give the Court 
of Appeal power to refuse altogether leave to gappeaf.to the 
House of Lerds in Income Tax eSseg*but there can be no rea- 
sonable objection *to that Court being empowered to impose 
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terms as ‘to costs in cases in which the Crown desires to appel 
from a judgment, in favour of the ater —L.J., 1930, p. 24f. 


Breach of Promise Actions.—Sir Edward Parry has been 
discussing i in the Morning Post (March 31) whether “breach of 
promise” should be retatned. The action has always been a bit 
of a puzzle. Contracts for marriage were once the affair of the 
E¢clesiastical Courts, and when their jurisdictiqn ceased, and the 
Common Law Courts took it ovey, the questign arose, should the 
man be able to sue as well as the woman. Against the man’s 
right it was argued that marriage was no eadivancement to him, 
but it was to the woman, and the promise made to him lacked 
consideration. But the law was settled in favour of the equal- 
ity of the sexes? and so the mans had hfs action: Harrison v. 
Cage and Wife (1699, Carth. 467). Then there was the ques- 
tion of damages, and ag is well known, it was held that these 
were not merely thesordinary damages in breach of contract, but 
might be exemplary damages, and regard might be had to in- 
. jured feelings, ~affegtions and wounded pride, as well as to loss 
of the marriage: “Smith v. Wogdfne (1857, 1 C.B.N.S. 
600:. Finlay v. Chirney, 1888, 20 Q.B °D. 494). The judg- 
*ment of Bowen and Fry, L.JJ., in the latter case, delivered 
by Bowen, L.J., contains a detailed history of the action. Sir 
Edward writes to interest readers rather than to give a definite 

opinion, but he makes a suggestion which would’ remove all 
doubt as to the fat of the engagement. Let each party be 
bound to wear a Government ring with a registered number. 
The rings would be sold by the Treasury at varying prices, and 
would assist the Budgets of the future. We should then have’ 
registration of mariage contracts as well as of estaté contracts, 
and this would leave only the question of damages. For that 
a sympathetic jury will always be required.—L.J., 1930, p. 243. 


Leader and Jussor. ae Pareq, owing to the exigencies of 
legal practice, was obliged on Monday, while his “Bolivia Con- 
cessions’? Case was still current in Court JV, to appear for 
-Podmore in the Court of Criminal Appeal; and two good things 
resulted from the well: known impossibility, oft;lamented by 
clients, of appearing in two places at one and the same time. 
Gallop, his junior in the case of Sohr v. ‘Bolivia Concessions, 
Ltd., had the. ppportune responsibility, unusual fọr a junior, 
of qoss-examining the principal witnesses fer thé defence; and 
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Sas able. to discharge that duty in the absence of his leader 
*withaut, loss or injury. to the victorious. client. Thus juniors -of 
standing sometimes gé& their chance. 

E e 


Meanwhile, “du Pareq, although he failed to secure from 
Avory, J., and his two brothers an ,adverse opinion of the 
summing up of the Lord Chief Justice in the Podmore trial, 
achieved a rare distinction. Fer Avory, J., in delivering the 
judgment of the Court, observed that while the contentions put 
forward, on thé prisoner’s behalf were not different -in kitid 
from thos which® was usuallf and vainly put forward in such 
appeals in that place, they were advanced with unusual per- 
suasiveness. A high compliment from the lips of Mr. Justice 
Avory. Moral: Leave the other case to your junior—LJ., 
1930, p. 253. ee ° “> 





Ong for a Hit to Twelve for a Miss.—The new Mexican 
penal code iş said to present some. starting anomalies as': to 
maxima sentences. One, which is specially attracting -notice, 
is the provision that anyone attempting t@ shoot another: and 
failing, is liable to thyee years’ imprisonment, “while any person 
who shoots and hits, inflicting only*minor injuries, is: liable tq 

* only three months. But is this as mad as it seems? ‘In a 
country where the use of firearms is common, the wild marks- 
man is g public danger; he may hit anybody. He-is worse than 
a murderously minded pistoller—he is a efgeet huisance. .The 

emarksman who hits has a definite and limited ‘object. He-may 
be wicked, but he is at least likely not to maim those who:have 
not offended him. Perhaps, too, good marksmanship jg honour- 
* able in ‘Mexico. They want men who can shoot straight inca 
land where a revolution is the recognised. qnethod of changing 
the government. Therefore shut up the bad shot and -gently 
censure the good! But the criticism of the Mexican penal code 
is reported from New York, and-we seem to remember reading. 
recently. in an American publication the very. same criticisfh of: 
the penal codes of some ‘of the- United States, that’ they: too 
punish a hit with a bullet more lightly than a miss. ‚Perhaps the: 
whole thing is orly one more exhibition -ef modern merkad 
in journalism. Se 1930, p. 192. e ie Vai 





, Enticing a Wife by Contract —A case is saig to le, pend- 
ing in Paris in which a rich Amertcan 4s suing the management 
ofa French theatre on the ground that iheysengagert his wife 
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to--act there without his. permission. One defence. alleged sis, 


ignoratice of the lady’s stattis, but whether that defenceewere 
open or not, no such action could be mafntained i in the English 
courts in the twentieth. century. “The issue Whether an action 
of enticement would lie in. such circumstances, however, appears 
more öpen. A wife’s duty is to live with her husband, whose 
right, it is—one of the very dew left to him—to choose the 
place of the matrimonial home. Let it then be supposed that 
he thas to live in Northumberland, where his work is, and that 
someone offers her a handsome safary to act in Londen, or even 
pose as a film star in Cornwall. Obviously such a coretract 
would conflict with her wifely duties, and*vtould form a very 
strong enticement to her to neglect dr abandon them. Possibly 
the defence of ignorance of the fact that the lady was a mar- 
ried Woman might succeed, but ił would be a difficult one to 
maintain, requiring proof that she had deceived both her hus- 
band and her employers n the matter. If the latter contracted 
with ‘her knowing tlfat she was a married woman, they might 
plead that they were entitled to assume that she was free to 
enter. into the arrangement with them either on the assumption 
‘that her husband did not okjéct, or thatehe would change -his 
home so that she could -fulffl her contract while living with him. 


e- 


`- Breach of the contract then might give rise to an action against ° 


her, but would the husband be liable for inducing. her to. break 
it? . The point does pot appear to have ‘arisen, but it is sb- ` 
mitted that he Woulg mot be, for his claim on her company would 


’ be paramount., A third case might.be supposed, in which- the* 


hùsband -warned the employers before the contract that he 


-objected.g It-is arguable that, on the analogy of bequests on, 


-condition that a wife lives apart from her husband, (see, for 
` examplé, Wilkinsongv. Wilkinson, - (1871) L.R. 12 Eq. 604), 
such a contract, in derogation of marriage- duties, would be 
‘ void, and that therefore there would-be no defence to ‘an action 
for enticement. In the converse case, it is hardly conceivable 
that an‘action by a,wife would lie,* for the matrimonial home, 
and therefore her duty within it, follows the husband. Some- 
times ‘well-known actrésses have married on the bargain with 
their husbands thats their.careers were to continue, but, what- 
ever effect such an ant@-nuptial pact might have, it could hardly 
deprive a husband of Ifis enn rights-—S.J., ee 
p., ie aay 
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“Precedence of President of Probate Division—A small 
Si ir the interesting article on the House of Lords as an appel- 
late tribunal, which appears’ in the new volume of the “Ency- 
clopzedea of the Laws of Scotland,” as to the position of the 
President of the Probate, Divorce and Admiralty Division, 
may make it of interest to recall the stages by which this high 
judicial office has gradually beer increased in dignity. In the 
article above referred to it is stated that “by the Supreme Court 
of Judicature Att, 1881, the President of the Probate, Divorce 
and Admimlty Division of tlte High Court of Justice for the 
time being is also declared to be'a Lord of Appeal.” This is 
an error. By S. 4 of fhat Act the President for the time being was 
made an ex-officio judge of the Court of Appeal, which is not the 
same thing as being made 2 Lond'of Appeal. The section did, 
however, increase his dignity, but it also provided that he was not 
to bè entitled in the Court of Appeal to precedence “over any 
existing judge to which he would not*have been entitled as a 
Judge of the Supreme Court of Judicatur@if this Act had. not 
passed.” ‘So the position continued for many years, the Presi- 
dent, when sitting in the Court of Appeal; taking precedence 
among the Lords Justices atcording to the date of his appoint- 
ment. But by the Administration 8f Justice Act, 1920, it is. 


* provided that he shall have rank and precedence next after the 


Master of the Rolls, and that provision is reproduced in S. 16; 
Sul-S. (2), of the Supreme Court of Judicature Act, 1925: 
The President at the present time, Lord Mtasivale, is, however, 
vntitled to sit i the House, of Lords in ifs judicial capacity, 
not by the.mere fact that he is the President of the Division of 


which he is the head, but by reasor®of the fact that heds a peer 


of Parliament who is holding “high judicial office.” The pre- 
sent Lord Chief Justice and the Master of the Rolls, also being 
peers, are in the same way qualified to take part in the judicial 


work of the House of Lords.—S.J.; 1930, p. 267, 


e ; me e 
e 2 į 
Siamese Ti oen liames Twins,” ' Says Murray’s English 
Dictionary, were “two male natives of Siam, Chang and Eng 
(1814-1874), who were ynited by.a tubular band in the region 
of the waist.” There must have been before, and there have 
been*since their appearance, a number of cases in which erring 
natire has produced similar phenomena, and “the adjective 
“Siamese” is’invariably applied. ‘Tt is not difficult to appreciate 
the innumerable diffigulties under which such twins must of 
e e e 
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necessity labour, and it is equally easy to realise that their uns 
fortunate condition cannot entail any advantages, unless it B 
perhaps, that such as are so minded can ĉarn a livelihood with a 
minimum of effort by Submitting themselves for exhibition pur- 
poses. Even in that direction, however, there may be much 
healthy competition, and, with reference to the original Siamese 
twins The Times of the 26th November, 1829, refers to a state- 
ment in the Paris papers to the effect that the Sardinian girl 
with two heads had died on the preceding day°and the Siamese 
twins would therefore have a Clear field in that tapital. In 
‘America, however, according to Siamese twins there, there does 
exist, an additional advantage. The twing élaim to have been 
permitted to travel on the United States railways with one ticket. 
An application py the same “twins to travel to Europe on one 
ticket, however, has been met with a refusal by the steamship 
company on the ground that travel at sea includes meals, where- 
as railway travel does*not. An obvious and understandable 
objection. Two individual.and independent personalities united 
corporeally in such ‘manner that the will of one cannot be 
effected without théeconsent of the other presents the possibility 
of difficult legal problems, «the imfortance of the solution of 
which is only minimised by the rarity of the cases. The terms 


of a contract desired to be entered into by one twin, for-instance. * 


maybe as inseverable aş the twins themselves, but that legal 
redress for a breach would not equally affect both. The cães, 
however, as ohserwed, are rare, and. where they. do exist mother 
nature appears by. Way. of compensation to have modelled: their* 
mentalities so that they are generally ad idem in matters that 
materially affect them both—SJ., 1930, p. 209: ‘ 
4 E e 
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TRIAL oF Oscar SLATER. Edited by W. Roughead. Not- 
able’ British Trials Series. 3rd -Ejtion, 1929. Published by 
Messrs. Butterworth & Co. Price Rs. 6-8-0. 


“The story of the trial of Oscar Slater given in the Introduc- 
tion to this volume. excites so much our cyriosity that we feel 
the urge within us to finish the book at a stretche Nowhere in 
the history of trials could have been a graver mistake as te the 
identity, of persons than in this case. Lack of materials and 
omission to inelude proper evidence which could, kave disprov- 
ed the charge against an innocent man, ees to*combine in 
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the hands of the Lord Advocate of Scotland who carried“on..a 
successéul prosecution against the wrong individual and got him: 
a conviction to a ‘long tmprisonment. But for the indefatiga- 
ble energies of pulslic-spirited men like Sir Arthur Conan Doyle, 
the truth about.the murderer could not have been so ably. ravel 
led after nearly two decades, though one would still: like to 
know who the real culprit is. It.is impossible to. expect .of the 
saviours of Oscar Slater the clue to finding out the ‘murderer 
of Miss Gilchrist, after the lapse of so many years: that hed 
almost obliterated eall the available traces of, evidence in the 
case, ¢ The evidence for the prosecution printed in the following 
pages only suggest¢ to the careful reader, how much ‘of: lacunæ 
has been covered by the uhdaunted eloquence of the-counsel. 
The sitting of the Court of Appeal in judgment over atrial - 
that was concluded twenty Years back, is a fine instance to 
prove that in the highest Courts of the land, justice shall be 
done at all costs and even if the Heaveus fall down. - 

We feel thankful to the editor of thig volume for-having 
brought out the publication so soon after the deliberations . of 
the Appeal Court were over in 1928.. ` «+ viel Ses 

(d 

LETTERS TO À Youne BARRISTER, by F. J. W Fottéesley. , 
* Published by Sweet & Maxwell, Limited, London. | 

These: letters of advice to the novice in the legal profes: 
siot bear the stamp of much experience and self- discipline ` on 
the part of the writer himself. Everyone who tiappens | to 'g0 
‘through these iastructive pages cannot fail to appreciate , the 
exhaustive. hints on advocacy. The methods of examination 
„and cross-examination of witnesses form the major portion, of 
this volumg and are at once interesting and inspiring. We feel 
an inordinate pleasure in reading this book as the author has 
not spared any pains to make it attractive. ` 





Tue Inpran Penat Cop, by Dr. Nand Tai B.A., “LLB. 
(Cantab), LL.D. In two volumes. Price Rs. 30 per sët. a. 
i This i is a most exhaustive commentary èn the Indian’ Penal 





the author of the standard treatise on the Civil Procedinte Code: 
That no point or decision of any importance has been omitted 
in the treatment of the “subject will be. evident fromthe’ fact 
thatethe volumes have run to nearly three thousand pages and 
the author has also utilised-the learning and resegrch it all.the 
treatises that appeared before it. -The treatmenė of the. Subject 
is the one Adopted By the learned author in his „commentaries on 
e 
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the:.Civil:Procedure Code. In a work of this character, it is 
needless to-say that all the amendments to date have been #oticed 
mr-theincplaces and the case-law whetlfr in the authorised or 
private legal journals has been brought thor®ughly up to date, 
To. any,.one who may complain of the bulk of the work, we 
would;: agreeing with the author, say that it is impossible for a 
tréatise: ‘to be complete as well as thorough and at the same 
time brief and handy.” The first volume deals with sections 1 
tor.298-of-the Indian Penal.Code and the second volume with 
the later»sections, It is a notewerthy feature of thts ‘work that 
there <is:4 géneral index at the end of each volume, an itnova- 
tion-which the author thinks from his expttience will be found 
more-useful. We have no doubt, that on account of its exhaust- 
iveness and thoroughness, the, work wil] take its place among 
the foremost treatises on the subject. 

~ 7 dL 





THE TRANSFER oF PROPERTY Act, by E. Vinayaka Row, 
BA, BL And S. Appu Row, B.A., BL., Advocates, High Court, 
Madras’ Published by the Law Publishing Company, Mylapore. 
Price Rs. 9, ef l i 


__: Tt is..with great pleagute that Wwe atknowledge the receipt 
.of the’ commentaries. on the Transfer of Property Act by 
Messrs. E. Vinayaka Row and S. Appu Row, members of the 
Madras ‘Bar. The recent amending Acts to thé Transfeg of 
Property Act suave called forth a number of commentaries of 
the origifal Act a#amended and the learned authors have done, 
Well ii bringing out this handy volume, setting’ out the original 
and ‘new’ sections in parallel columns and clearly explaining the 
changés én the commentaries. ` The learned authors have not’ 
indulged. in unnecessary citation of cases and have mainly 
aitned ‘at’ lucidity irf the statement of the principles of law. To 
the student, legrned commentaries overburdened with case-law 
will; far, from being helpful, be embarrassing and the present 
work with -its clear statement of ghe law will be particularly 
yaluable.;;, While tle authors have given reference to the deci- 
gions, under the origipal sections they have no option but to 
quote, largely from the report of the SelecteCommittee in the 
notes,.to the amended, sections, although it may have no_value 
in, the interpretation of the sections. *We hope that the work 
will he.zeceived with the popularity which it richly deserves, 
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in THP INDAN CONTRACT” AND’ THE SALE OF, Goops ACTS, 
by TiRn.Venkatesa Aiyar, B.A., BL, Advocate, High Court, 
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Madras. Printed at the.Kesari Printing Works, Madras:- Price ` 


h 


Rs. 8-8 


This is a handy commentary on the: Indian Contrdét Act 
and the Sale of Gbods Act which was recently passed -by ‘the 
Indian legislature and which has taken the place of the chapter 
on the sale of goods as it originally stgod in the Indian Con- 
tract Act. As the sections of thé Indian Sale. of ‘Goods Act 
have been largely reproduced from its English protétype,- the 
learned author ha’ largely given references to the decisions‘under 
the English Act. ‘Fo those irithe mofussil to whom, thẹ: Eng- 
lish reports are not easily available the commentaries- which. set 
out the points of detision. of the English cases will,bẹ found 
particularly useful. We have great pleasure in recommending 
this publication for a qlear -undesstanding of the provisions of 
the Indian Contract Act and tlre Indian Sale of Goods, Act... ; 


A Hanpsoox or Inpian Trape Union Law, [by T. A. 
Anantha Aiyar, B.A, B.L, Advocate, High Court, Madras, 
Price Rs. 4. Po kate S 

This attempt to explain briefly and comthent carefully with 
comparisons of the important sections of the Indian’ ‘Trade 
Union Act with the English Law on the subject, cannot “fail to. 
“deserve our appreciation. Coming as the book does t a time 
when the Trade Union Law is in its stage of inception in ‘this 
cowftry, we are sure the publication will eserve, as the Author 

. e . @. AFF Ol att 
himself hopes, as a handbook. The inclu%Sien of the, regula- 
tions of the Loeal Governments of the various provinées “in 
India and the forms and rules regarding Trade Unions, in the 
appendices, is a healthy indication? that the book wilP receive 
wide recognition. 


\ 


THE Cope or Civil PROCEDURE (Acr V,or 1908), by 
K. N. Katju and S. C. Das, Printed at the Allahabad Law 
Journal Press. Series No. 12nd Edition, 1930. Price Rs. G 

We extend our thanke to~ the~authors*of this book fer 
having brought out in quick succession a second edition of their 
useful work. The,addition of some of the latest Acts as the 
Bar Councils Act and the U.P. Village Rantchayat Act in the 
Addendum S to this’ edition as well as the scrupulous attention 
bestowed in including the modifications to some of tlie sections 
and orders of the Civil Procedure Code with the gules framed 
by fhe various High Courts and tke case-law upsto-date under 


the relevant sections, cannot but add to its wsefulness, 
e e? 
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the, recent. changes introduced by the High Court of Allahabgd 
in Order 7 and in Rule 2 of Order 8 have found a place here. 


Meare hopeful that the pene “ot this volume -will be 
easily récognised. 
pesii ahi 
ves a coe OF Cerrina’. Because: by E. H. Monnier. 
ep gee ay the Calcutta ee Notes Office, Calcutta. Price 
Rs. 25:. 


' Welave great pleasure in welcoming this “monumental 
work FE: H. Monnier. Itis a pity that, Mr. Monnier did not 
live’ ‘to see the publication of his werk, as hé passed away when 
about two-thirds of the werk had been printed. The more 
récént dedision$ have been iffcoxpdratetl by Mr. Phanibhusan 
Chakravarti, Advocate and member of the Editorial Staff of 
the Calcutta Weekly Notes, who prepared the addenda, 


Mr. “Monnier was a leader of the Criminal Bar of the Cal- 
citta Higli Court and was well known for his erudition in this 
branch of the law. «In the book under review, the history of all 
the important sections have been given ayd the recent legislative. 
amendments have been carefully. noted and given prominence, 
“Ta arranging the case-law under each section indicating with ° 
dearness ‘and precision, the conflicts and diver gencies of judi- 
cial, opinion, the learned author has spared no pains. ‘We Rave, 
nò. ‘hesitation sin recommending this work to the members. of 


the Tegal profession. ° ° 
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inea from b. hee 
‘ ; 
Having referred to certain PEE features of the pre- 
sent system the lines on which a reform may proceed may be 
indicated. This aspect may-be dealt - with sander three heads:— 
(1) CONSTITUTION GF ONE TYPE,OF COURT WITH UNLIMITED 
JURISDICTION IN POINT OF VALUE® OR SUBJECT-MATTER, ° (2). 
CONSTITUTION OF A NEW MODEL OF APPELLATE COURTS, AND 
(3) THE FLEOVAMION OF THE ORIGINAL SIDE OF THE Hicn 
C8urrt. 3 


Lo a 
e 


The idea of a gradation of Courts with limitations on 
their jurisdiction as to subject-rgatter or value was, unknown 
to English Law before the constitution of the County ‘ Courts: 
The latter which having been brought into existence in 1840 
have come down.to modern times do not, however, correspond 
to the Courts in India subordinate to the High Court. Now 
as ever before it.is the King’s.Bench Division or the Chancery 
Division or the Probate, e&c.; Division of the High Coure that 
functions as the main Jurisdiction of first instance, andthe 
County Court has seisin only of relatively small disputes which 
it would inconverfience the suitor to take al] the-way to London. 
They correspond more or less to our Gourts of Small Causes. 
As already ‘mentioned “Indian conditiens render it impossible 
fo? the High Court to take up the Original Side of the pro- 
vancial litigation and make it imperative that the distfict orga- 
nisation mtst be. complete and ‘velf-stifficient. se far as regards 
„the jurisdictign of first instance. ` ‘Within. tlte district there has 
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to be a net-work of smaller Courts to deal with the smaller, 
litigation, but heavier litigation need not be divided between 
two sets of Courts. Under the new Gvil Courts Act, there 
may be more than one Judge for the same Court and this 
principle can be carried out further than it has been, One 
Superior Court of Original Jurisdiction manned by as many 
Judges as may be required fox adequately meeting the volume 
of business would appear to ‘be suffitient for a whole district. 
The time has come for the devolution of further power to the 
District Munsif and not much hardship will be caused th asking 
the big suitor to come to the District centre in these days of 
extended railway communication and cheap. motor transport. 
Or the Circuit system may be intrdduced and the Judge may 
be asked to proceed from place, to place and try causes locally 
so as*to enable Witnesses to avoid journeys. The administra- 
tive control will be with the senior Judge, whe will always sit 
at headquarters, so as to be always available for emergent work. 
It is also desirable that summary matters like applications under 
the Guardian and Lunacy Acts, the Local Boards Act and the 
Religious Endowments Act are dealt with by the senior Judges. 
The other Judges will dispose of suits, land acquisition cases, 
probate matters, matrimonial matters and in short all matters 


involving trial or inquiry. 


In the matter of the delimitation of pecuniary jurisdiction 
for the Courte of the District Munsif some differentiation 
should be made between money claims and other disputes or 
if that distinction should be deemed untenable something should 
be. done to see that the realy value of the suit is taken into 
consideration for the ascertainment of the forum and not 
merely a rule of thumb value. Valuation for purposes of Court- 
fees should be entirely differentiated from valuation for juris- 
diction. The latter must correspond to the actual stakes of 
the litigation, that- is, what it would cost to the party to fail 
should his case be true. If such% differentiation be fully 
carried out one can®confidently recontmend the raising of the 


District Munsif’s jurisdiction to Rs. 5,000. Having regard to ` 


the fall of the rupee, the limit of Rs. 5,000 is fnuch the same in 
point of real values ag the limit of Rs. 2,500 fixed in 1873. 
If anything, the purchasing power of Rs. 5,000*now is less 
than the purchasing power of Rs. 2,500 in 1873. ‘The catire 
of Distrett Munsifs will certainly have to be strengthened to 
meet the additional work *but*the relief to the Supérior Court 
will afford more titan ample compensatiog. one 
; 7 - -e@. 
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On the Appellate Side the District organisation requires 2 
‘complete readjustfent. The Civil Justice Committee suggested 
the idea of District Benches for hearing appeals, but they did 
not go far enough and the recommendations of the Committee 
made in this behalf do not appea@ to have received any serious 
consideration. The practice of single Judges hearing and dis- 
posing of appes is a peculiar feature of the Indian judicial 
system aná has fen current* long enough if not too long. 
Without. disparagement to the high character and the great 
ability of our mofu$sal Appellate Judges, the system is essen- 
tially indefensible. The Coit! of first instance pronounces 
judgment after an elaborate trial’ during the gourse of which 
in the majority of cases the testimony of a number of witnesses 
is actually heard. It is obvious that the trial may afford side- 
lights one points to which evidence is tlirected, and these sidt- 
lights which are not available to the Appeflate Court may have 
an essential bearing on the final result of the appreciation of the 
evidence. There is seldom a case, where some probabilities 
or circumstances areenot forthcoming on both sides and the 
question in each case is which set ‘of probabilities or circum- 


f stances should be given a determining weight and which set 


explained ‘away. Without wounding susceptibilities one may 
be® pardoned for stating that in a substantial proportion of 
cases in our Coirts conflicting evidence ig brought forward on 
*both sides ‘on points in which one set or othet must necessarily be 
false. The sanctity of the oath or the witness hox is a sorrow- 


. ful irony at present. No two min&s think exactly alike and the 


same circymstance appeals to- different minds with different de- 
grees of force. These considerations make it difficult for us to feel 
that the appreciation of a case by one mind is necessarily to be pre- 
ferred to the appreciation by another for the mere accident of its 
situation. No doubt the Appellate Judge is supposed to have 
greater experience, but ey€n this hypothegjs does not hold in 
many cases as attempted to be shown earlier, and in any event 
the extent of the difference i in experience between Original and 
Appellate Judges * in the mofussal is not very great and cannot 
possibly suffice as*a foundation for the present edifice. . The 
County Courts in England dispose of cémparatively trivial busi- 
ness, but appeals against their judgments are heard by two or 
three Judges of the King’s Bench Division. Only irf cases of quasi- 
judicial work like,that of the Master or Referee the appeal is 
heard by single Judge’ In all matters determined judicially by 
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a Judge the practice of a single Appellate Judge is unknown 
in England. Appellate work is difficult and delicatee firstly, 
because rights of parties which it might have taken hours, days 
or weeks for the first Court to try and deftrmine have to be 
settled in as many minutes, hours or days and secondly, because 
the only guide to a corgect determination is the cold record as 


against the living voice and action of the parties and witnesses - 


concerned in the drama of the trial. Our judicial officers no 
ddéubt aré as high-souled and conscientious ‘4s any. body of 
‘Judges elsewhere, but there is à difference? betwen conscious 
:prepossession or unconscious prepossession or impulse ad no 


human being however high can altogether avoid the latter. ° 


It is obvious that the effect of an infirmity in temper or judgment 
is fay more damaging to the cause of justice in the short and sharp 
investigation which an appeal éatt recéive than in the elaborate 
hearing received by an origitial suit. All these criticisms may 
also be levelled against a*Bench, but their force necessarily weak- 
‘ens. Two persons fannot be subject to the same infirmity ope- 
rating in the same manner and generally each member of the 
Bench exerts a Steadying influence on the other. If they are 
not able to see eye to eye eon all the points but nevertheless 


reach the same conclusion,’ the confidence in the correctness of 
» 


the conclusion is the greater because it has emerged out of two 
independent lines of investigation. If both of them agree as 
to the reasons and on the conclusion there is the satisfaction Phat 
the agreement*is dae to the correctness of their views. When 


tlie Bench disagree ‘on the conclusion there is the solution sug-* 


gested by section 98, Civil Procedure Code, based on the princi- 


`` ple that where as much can %e stated for upsetting as for con-. 


firming the decision, it should be left as it is. š 

The Givil Justice Committee have suggested the constitu- 
tion of benches as a means of reducing second appeals. With 
great respect the question of District Benches for hearing appeals 
is entirely independent of the questjon of controlling the file 
of ‘the High Court or reducing second appeals. Whether second 
appeals should be permitted on litigation of small value has to 
þe discussed on: itseowh merits. The idea of the Civil Justice 
‘Committee is that a strong Court of irst appeal, may well be 
made a Court of final Appeal and their proposal i i$ to constitute 
benches as Courts of final appeal for suits of the value of less 
than RS. 1,000. Apparently, according to them the existefice 
of -second. appeals, is a sufficient measure of, protection against 
efroheous: decisions ‘by single. Appellate Judges. in all . cases 
. © . -@ 
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apowe Rs. 1,000 in value.’ But this line, of reasoning ignores 
the faet that first Appellate Courts finally decide questions of 
fact and the High Court is powerless to set right an erroneous 
finding of fact. “(gain in various interlocutory matters only 
óne appeal is allowed and some of these matters either finally 
dispose of rights of parties or arẹ otherwise of grave 
importance and it is obvioush desirable that a strong 
Court of Appeal disposes of such matters. After all 
in the majority*of cases findings of fact conclude the ulti- 
mate issué 8f the Ktigation. Apart from these on first princi- 
ples a*Court of Appeal should have an inherent claim to a status 
which compels its reéognition as a reliable means of testing the 
proceedings of the first Cotrt. It would thus appear that the 
expediency of the consfitution of Benches has {o be considered 
by itself and apart from the question of the reduction of second 
appeals. 


The "District Appellate Jurisdiction gs now limited to 
Rs. 5,000 and one result is that litigation of the value of above 
Rs. 5,000 and below Rs. 10,000 has to be „gontent with a first 
appeal to the High Court. On the constitution of the Benches 
the appellate jurisdiction may be safely raised to Rs. 10,000 and 
«this step will have the effect of giving the system greater uni- 
formity. Claims under Rs. 10,000 will be dealt with by the High 
Cowrt on second appeal and claims over Rs. 10,000 will have 
the benefit of a second appeal to the Privy Council. Raising 
downward limit of first appeals to Rs. 10,00 will.materially 
reduce the file of the High Court but second appeals over judg- 
ments rendered by District Benches would have to be disposed 
‘of by Benches of the High Court and not by singl® Judges. 
After all it*is a difficult question to decide which system involve 
greater work, whether the former practice of Benches deciding 
second appeals finally or the present one of single Judges decid- 
ing them and their decisions coming up before a Bench by Letters 
Patent Appeal even with ethe limitations introduced by the 
amended Letters Patent. $t is only in few @ases relatively that 
an arguable point of law arises and when one does arise it is 
desirable to have søt decided by a Bench. The admission of 
a second appeal carries with it a recognition that there is a 
point of law ewhich adntits of argument. 


“One other suggestion may be permitted to be made here, 
The settled practice of the Privy Council is to ‘leave “concur- 
‘rent findings of fact undisturbed “and to investigate points of 
fact where ne Indian, fourts-have differed. “This provisioh ‘in 
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the Civil Procedure Code as to second appeals should he amended 
So as to permit of a second appeal on facts where the Appellate 
Court has reversed the first Court. This will, no doubt, throw 
some greater strain on the High Court but thére is the advantage 
that second appeals from concurring judgments will diminish 
and those only will be admitted which clearly involve a doubtful 
point of law on the findings. © An‘alteration of the present prac- 
tice in the direction indicated would give greater force to the 
recommendation of the Committee to abolish second appeals in 
suits of under Rs. 1,000 in value and ewen othtrivise some 
inferior limit has to be fixed for second appeals. The present 
Civil Procedure Code cuts off the right of Second appeals from 
suits of a ‘small cause nature of less than Rs. 500 in value. 
Some kind of differentiation? between mgney suits and title suits 
has to be made and the limits for each category fixed sepa- 
rately. The Provincial Sub-Court is now trying many claims 
up to Rs. 1,000 as small causes and the second appeal limit for 
money claims may well be fixed at Rs. 1,000. The Rs. 1,000 limit 
is by itself a fair limit even in respect of other kinds of litiga- 
tion, but the difficulty. consists in making sure of the real value 
of the suit. The whole question of the valuation of suits for 


purposes of jurisdiction Mas to be fully considered and placed | 


on a logical.and practical basis. A judicial system such as 
ours which depends on values pre-supposes a perfect set of 
rules determining values and cannot be satisfactorily orgarfised 
without them? Ip is a question of finding formulas such as 
would suit all tyes of litigation and a comprehensive and 
elaborate examination of the whole question is necessary. 

Ld 
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Granted that District Benches should be constityted to hear 


first appeals below, the value of Rs. 10,000, the details of the 
scheme may be worked out easily. Two Judges are of the 
rank of the prtsent District Judge and another of the rank of 
the present Subordinate Judge, or two Senior Subordinate 
Judges will answer quite well. Tħe Bench may be located at 
the District Headquarters without any serious hardship to 
clients because there ts no question of attendance of witnesses, 
Under modern conditions there are plenty of transport facilities 
between District Headquarters and up-country stations and the 
public have become ac@ustomed to undertake trips to and from 
headquarters for business purposes. The Appellate Court"does 
not re¢ftire aey separate process or copyist establishment. ‘Fhe 
record of the Whole district Will be in the custody of the Prin- 
cipal Civil Cort and the Principal Civil Judge will 
` -e 
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regain administrative control of all the Courts save the 
Appellate Court which will be -subordinate only to the 
High ` Court. A scheme such as has been sketched above 
does not appear to“present many targets for attack; apart from 
financial considerations. A layman cannot be expected to deal 
with the latter, but if a scheme of refogm is good in itself the 
financial problems connected with s introduction must and will 
be solved in time. 


= rs | 


The only thing that remains to consider is the question of 
the Original Side of ‘the High Court. The present writer has 
no hesitation in believing that the ordinary function of an 
Indian High Court lies in appeal, Reference and Revision. There 
may occur special situations requiring an original trial being 
held by the High Court but the extraordinary original jurisdic- 
tion whichethe High Court has at present will suffice to meet such 
emergencies. The exceptional powers possessed by the High 
Cot by way of issuing writs of Habeas Corpus, Certiorari 
or Mandamus or of dealing with points of Iefw grising on cases 
stated by authorities statutorily empowered in this behalf like 
„the Income-tax Commissioner should*also be available as inci- 
“dental to a Superior Court of Record. But apart from these 
cases it is difficult to see why the small area covered by the 
Pregtdency-town canrfot be parcelled out into four or 
five Munsifis. for suits of Rs. 3 1000. ~and under in 
Value and into* two or three judicial “districts for all 
other litigations. The District Appellate Bench should be 
constituted for the area of the Piesidency-town also. There 
do not appear to be any insuperable barriers in the way of 
bringing the Original Side into conformity with the condition 
of things in the mofussal. It may be said that commercial causes 
-© dominate in the Original Side and require a special kind of expe- 

rience. There are at least half a dozen inland towns in India 
whose commercial importay¢ee is growing every day and if the 
district judiciary are good enough for commercial causes arising 
in such towns it is difficult to see how they will not do for the 
commercial litigation of the Presidency-town. *Even on the crimi- 
nal side a state of the law that requires a “learned Judge of the 
highest Court “to sit and try a pick-pocket stealing a fountain 
pen in the Moore Market leaves much to be desired. Woth the 
advent of the District Benches mofyssal administration is bound 
to command increasing confidence and the enJjightened citizens 
of Madras are not Jikely to oppose a measure of reform. The 
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High Court will be relieved of a substantial proportion of its 
volume of work and’ can devote greater time to appellate busi- 
ness. It will combine the features of thé®English Court of Appeal 
and those of the House of Lords. It would be a Court of 
second and ultimate appeal in respect of causes under Rs. 10,000 
and a Court of first and intermediate appeal in respect of 
causes over Rs, 10,000 and % respect of the latter the ultimate 
appeal will lie to the Privy Council? . 


A word has to be said in respect of Insolvency Jurisdic- 
tion and Small Cause Jurisdiction. The presént syst€m of assign- 
ing these jurisdictions to Sub-Courts whose legitimat® work 
is taken to lie in the disposal of original suits precludes the 
possibility of these matters receiving their due attention. In- 
solyency worke is becoming meyeasingky important and raises 
questions of gravity and intricicy. As for small causes the 
two circumstances first, that they are summarily tried and 
secondly, that the decišion i is not subject to appeal 1ħake it the 
more essential thaf they should be tried with care. The limit 
of jurisdiction has now been extended in many instances to 
Rs. 1,000 and, it “often happens that the subject-matter of a 
Small Cause suit represents the whole fortune of the suitor. It 
is desirable that Courts of exclusive Small Cause Jurisdiction, — 
and Courts of exclusive insolvency jurisdiction are constituted 
for suitable areas. The Court of Appeal may hear appeals from 
the decisions of the {nsolvency Court also, and a-further appeal 
to the High Court tnay be limited to cases where the Appellate 
Court grants leave to appeal. 


It is not the object of ghis article to present an exhaustive 
and defailed discussion of the points touched. Certain new 
points have been indicated so as to provoke discussion. Judi- 
cial reform is a matter of serious moment and while it should 
not be undertaken lightly or rashly it should not be indefinitely 
put off. The time has come for a thorough overhaul and a 
consideration of the questions raésed cannot be dismissed as 
premature. This “article would have more than justified itself 
if it draws the attention of thoughtful leaders of the profession 
and the authorities to the points raised ané set them thinking 
with a view to the evolution of a better system. 


V. RAGHAVACHARI 
Advocate, Madura. 
a ° 
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3 SUMMARY OF ENGLISH CASES. 


MANCHESTER CORPORATION ` u. Farnwortu, (1930) A.C. 
TAL (H.L.). *e 

Corporation—Nuisance—Generating station for electricity 
—Fumes emitted therefrom—Negligence—If statute exempts 
the Corporation from liability tof damage. 


By the Manchester Corporation Act, 1914, the Corporatjon 
‘was erňpọwered*to erect a generating station on certain lands 
in a rural istrict a considerable distance fromthe city and to 
constfuct electric lines from the generator to the city. The 
generating station Was erected and work begun. The plaintiff, 
a contiguous farmer, brought the action for abatement of nui- 
sance caused by the sulphurbdug fames emitted fom the chimneys 
of the generating station. THe plaintiff contended that the 191+ 
Act was a ‘special Act, within the meaning of S. 1 of the 
Electric Lighting (Clauses) Act, 189% which by S. 81 of the 
Schedule made the undertakers liable for any nuisance that may 
be caused and that further the defendants cannot rely on the 
authority of Parliament to cause damage. * , 


Held, by Viscount Sumner ahg Lord Blanesburgh, that 
the Manchester Corporation Act, 1914, was not a special Act 
within the, meaning of S. 1 of the Act of 1899 as the 1914 
Act, does not authorise the supply of electricity ‘within any area’ 
but” only ‘the erection of a generating statién to supply electricity 
jdlong with other existing stations. 

Per Viscoutt Dunedin DISSENTING “To suppose a generat- 
ing station which was not also a yation of supply would be an 
eabsurdity. There is a special provision as to where tHè current 
gathered is to be sent, to where the electric wires are to go and 
within which city the supply is to be made and, therefore, the 
1914 Act is a special Act as it ‘authorises’ the.supply of elec- 
tricity for any public or private purposes within any area.” 





On the second point, hetd, that “when Parliament has autho- 
tised a certain thing to be made or done in a certain place, there 
‘can be no action for nuisance caused by the making or ‘doing 

- of that thing, if ‘the nuisance is the inevitable result of the 
making or doing so authorised. The ontis of proving that the 
result is inevitable is on those who wislt to escape liability for 
nuis&nce, but the criterion of inevitability is not what is theoreti- 
cally possible, but what is possible according to the State of 


scientific knowledge; at thetime :°. . . and®practical feasi- 
bility in view of situation and of expense”. ‘But as the Cotpo- 
H e. j e i ° 
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ration was indifferent tn planning the station and took no skilled. 
advice as to the effect it would havegon the neighbotirhood, 


they were liable for the nuisance. .' 


HERBERT CLAYTONe AND, JACK WALLER, LTD. v. OLIVER, 
(1930) A.C. 209 (H.L.). ile ; 


+ Damages—Contract—Agreement to engage an actor to 
play a leading part in a comedy~-Engagemept offered but of æ 
minor part—Refusal to play the parit—Actor, if entitled to 
damages—Measure of panaga es Of. publicity if can be 
considered, 


A certain theatrical produger_ agreed, to engage the respond- 
ent an actor for 6 weeks certain tò play one of the three leading’ 
parts in a musical play intended to be produced. The actor in. 
turn was prohibited from acting elsewhere during theeperiod of 
the engagement. The actor was offered a minor part which he 
declined and sued the producer for damages for breach of 
contract. *. C 


Held, that if the contract is a mere engagement of the res- 
pondent’s services, then the wages lost may be the true measure, 
of damage and the circumstances associated with the termina- ` 
tion of the contract cannot be used to increase that' sum. But 
where the contract ds to provide a patt for the resporflent. 
‘to play one of the three leading comedy parts’, it is more than 
a mere contract to render service. An opportunity for suclt 
service is contemplated and agreed to be furnished. ‘“Botlr. 
parties kmew that as flowing from the contract the plaintiff would, 
be billed and advertised as appearing at the Hippodrome, and 
in the theatrical profession this is a valuable right’ and the jury 
was competent, to consider this circumstance in assessing the 
damages. 


Marbe v. George Edwardes (Daly's Theatre), Ltd., (1928 
1 K.B. 269, was rightly decided. e 


Fechter v. Montgomery, (1863) 33 Beav. 22, followed. 


INLAND REVENU® ‘COMMISSIONERS V. MLLER, (1730) 
A.C. 222 (H.L.). 


PMhcome-tas—Riglit of residence by will of a house»—If 
property | assessable to income-tax—M. easurg of—-Dyty of trus- 


tees to recoup the occupier, if alters liabelity.. ° 
e e baa 
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e - By his trust, disposition and settlement, a husband directed 
truste€s to hold and regain his lands and estates in Manderston 
and out of theeincomé of his estate generally to make certain 
payments and in particular all public, parochial and local burdens. 
and to allow his wife, the respondent, to occupy and possess. 
during her lifetime -his mansion-house with the effects therein 
free of rent or taxes. The widow so occupied the house and 
the question was if she was liable to be assessed to super-tax. 
on a sum, representing the annual value of the house and effects. 
The trusteés were? empowered’ to enter the house for purposes. 
of repair or making additions to the furniture and such other 
purposes. The Lord Presiglent held that the trustees were the 
real occupants and had the right to occupy and use them for 
every possible purpose and thate the widow’s was only a privi- 
lege of personal residence therein. 


Held, that the widow’s interest under the will was a right 
to occupy, which the trustees would be compelled by the Court 
to recognise. A right to enter is not a right to occupy. The 
widow is the person to be taxed and the measure of the tax is 
the annual value of the house and it cannot avail her to say 
that she does not receive any monéygin respect thereof. 


The fact that under the will, the trustees are to recoup her 
out of their general fund makes no difference. The liability 
to the Crown is really her liability. © 

M’Dougal (or Inland Revere) v. Sutherland, (1894) 3 
"Tax Cas. 261 and Inland Revenue Commissioners v. Wemyss, 
(1924) 8 Tax Cas. 551, disapproved. 

+ Corke (or Inland Revenue) v. Fry, (1895) 3 Tax€as. 335, 
right in tlre result, but wrong so far as it made the power to 


-let, the rigid exclusive test of liability. 


Bouzourou v. THE Qrroman Bank, (1930) A.C. 271 
J.C.). 5 $ . 

Master and Sı ervant—Dismissal from service—Transfer of 
servant from one place to another—Refusal by servant to go— 


No personai risk involved by going there, though inconvenient | 


—If good greund to refuse. ° 


"The appellant was employed by the respondent bank as he 
was one of the successful candidates at a competttive examina- 
tion held by-the Bank. * The Bank had branches in several 
places. a7 appels was transferred from the branch at S 
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to the branch at M, a town in the Asiatic provinces of Turke¥ 
but he refused to go on two grounds: (7) that M was not, withifi 
the contractual ambit of his employnsent, and (ti) that the 
order was unreasonable and justified his refwskl as he did not 
know Turkish and the Turkish civil authorities were hostile to 
him. The Bank thereupon dismissed him from service. 


Held, that from the nature of the service it is difficult 
to assume that the Bank would willingly agree that their em- 
ployees should not be bound to serve outside tht place where the 
contract was made except with their consent? and sfich a condi- 
tion of the contract would require to be clearly established. In 
the absence of a suggestion that the transftr to M involved any 
personal danger to the servant by violence or disease, the order 
cannot be held to be unlawful andthe disobedience of such a 
lawful order justified the dismissal from service. 


Turner v. Mason, 14 M. & W. 112, approved. 


THE OTTOMAN Bank v. CHAKARIAN, (1930) A.C. 277 
(J.C.). Ta 

Master and Servants Servant requesting a transfer ot 
ground of danger to life—Request not granted—Servant fleeing a 
away—Dismissal of servant—If legal—Damages—Measure of. 


The respondent was in the permanent employment of the 
Bank. He was temporarily sent to Constantinople branch to 
serve there but al% his life was in danger jn Constantinople 
from the Turkish authorities, he requested to be transferred out- 
side Tuykey and on refusal ded from Constantinople. He was 
thereupon dismissed from service. The Bank also contended 
that the respondent had incurred a permanent disability which 
disabled him from performing his part of the contract. 


Held, that the risk of :personal:danger which caused the re- 
spondent’s flight was real and justified from the point of his 
personal safety ang that he was nof fherefore bound to obey the 
Bank’s order to stay at Constantinople. The contentions of 
the Bank must be tested as at the time of dismissal and as the 
disability was not*then a permanent one, and as there was no 


- suggestion of impossibility of compliance With the respondent’s 


request to move him to a safer place, the contract ‘did not become 
imposgible of performance by the time of dismissal and the 
breach was therefore . all on, the side of the Bank. ° 


iter. e J 
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e Lorp STRICKLAND v. GIUSEPPE GRIMA, (1930) A.C. 285. 


Appeal—Judgment® of a tribunal for determining election 
disputes—High Ceurt of Malta constituted Tribunal by Letters 
Patent—If an appeal lies to Privy Council. 


By Letters, Patent of His Majesty for Malta it was ordain- 
ed that “all questions which may’ arise as to the right of any 
person to be or to remain a member of the Senate or the Legisla- 
tive Assembly shall be referred to and decided by the Court of 
Appeal in’ Malta”. * The electién of two of the appellants to be 
membtrs of the Senate of Malta as representatives there of the 
Trade Union Counti? of the island was declared null and void 
by the Court of Appeal and an appeal was preferred against it 

_to the Privy Council, who originally gave special leave to appeal. 


° Held, that no appeal lay.” His ‘Majesty had advisedly de- 
signed his Court of Appeal in Malta tg be a Special Tribunal 
to .finally’ determine all these questions. « Decisions on such 
matters are not decisions of mere ordinary civil rights. The 
jurisdiction i is special and “of a character that ought as soon as 
possible to become conclusive, in order that he constitution 
of the Assembly may Be distinctly 2nd speedily known”. Also 

¿“it concerns what, according to British ideas, are normally the 
rights “and” priviléges“of the” Assembly. itself, always jealously 
maintained and guarded in complete independence of the Crown 
so far as they properly exist.” ° 


«Theberge v. Laudry, (1876) 2 A.C. 102, followed. 


i) 
ATTORNEY-GENERAL v. GUARDIANS OF THE Poor Law 
Union or ‘Tynemouta, (1930) 1 Ch. 616. 


Poor Law—Unemployment due to general coal strike— 
Guardians of the Poor—Relief to miners by way of loans from 
the Guardians—Repayment by instalments—Guardians’ resolu- 
tion to release all the debtors*as a body—I f ulfra vires—Reason- 
able exerdise of discnetion—What is. 


By way of reljef to the miners who were out of employ- 
ment by reason of the general coal strike in,1926, the defendants, 
a Board of Guardians of the Poor, advanced loans to the 
familjes of the miners and other workmen on the condition 
that the loans should be repaid by the head of each borsgwing 
houSehold in weekly instalments byedeductions frem the weekly 
-wages, the payinenteto commence from five weeks after they 
resumed - work.’* Seyera? had’ repaid the loans, some were not 
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required to pay because of their low wages and the others weré 
regularly paying their instalments. The Local Government Act; 
1929, became law and under it the Boal would cease to funt 
‘tion from March 31, 1930, and the right to «cover the loans 
advanced to persons resident within Tynemouth County would 
vest in the relators. In July, 1929, the defendant Board passed 
a general resolution excusing and cancelling the balance of loans 
outstanding as from 15th July, 192% 


In an action by the relators for ; a declaration that such å 
resolution was ultra vires, held, that the Legislatute ‘only em- 
powered the Guardians to treat as a loan the relief whicb» may 
be given outright in accordance with the tégulations and that 
does not clothe them with all the attributes and rights of the 
lender under the, ordinary cohitgact of loan between individuals. 
They stand in a fiduciary position to those whose monies are 
used by them and though they may have power to do such 
acts as can fairly be regarded as incidental to or consequential 
upon the statutory fower of relieving by way of a loan, they 
cannot assert a right to release the whole outstanding debt and 
to make each debter a present of the amount ‘still due from 
him without any regard to his individual capacity to re-pay. 


Even if it be assumed they have such a general discretion , 


to release the debtors, it must be exercised reasonably. The 
discretion does not mean that they can do what they like 
because they gre minded to do so but must be such as fhey 
ought to do after using their reason and ascertaining the pro- 
per course to be followed. It cannot be a proper exercise of 
discretion to consider solely the interest of the debtors without 
any ey into the ability of all or any of the debtors to repay.» 


PytramM, LIMITED v. Moprers (LEICESTER), LIMITED, 
(1930) 1 Ch. 639. 


Copyright—W olf cub’s P E capable of registra- 
tion under the Act, but not regitered—Whether copyright 
exists—Works of scylpture. 


The plaintiff gompany carrying on: business as modellers 
and sculptors prepared and supplied to a Boy Scouts“ Associa- 
tion papier-mache models of a wolf ĉub’s head.» The defend- 
ants copied out the same model and supplied to their customers 
a numer of seplicas of the plaintiff’s model. In an action for 
infringement @f the copyright of the plaintiffs in heir ong 
nalemodel, viz., tħe wolf cub’s head, $ 
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e Held, the copyright was infringed by the defendants, the 
flaintiff’s model having been deliberately copied. But as the 
model în the case comes within the definition of ‘design’ in the 
Patents and Destgns Act, 1919, it is capable of being registered 
under the Act and not having been so registered, there can be 
no copyright in it. The model was not the defendants’ and 
they made no inquiries as to whgse tite model was and speci- 
fically abstained from making any inquiry and as such it cannot 
be pleaded that they had no reasonable cause to suspect that the 
copyright. sybsisted, in the work. 


In re Buxton? ° Buxton v. Buxton, (1930) 1 Ch. 648. 


Will—Contingent specific legacy—Accretions to. legacy 
before happening of contitgepcy—tIf accrues wo legatees. 


° A testator bequeathed to his son and grandson one-third 
and two-thirds of his ordinary £35 shargs in a company, but the 
legacies were to take effect on the death pf his wife. After 
the testator’s death and during the-wife’s lifetime, the company 
resolved (i) to capitalise a part of its reserye fund and conso- 
lidate the original £35 share with a new: £1% share, thereby 
making the new share°’one of £50,*and (ii) to issue some £10 

« preferred ordinary shares. 


Held, the legacies were contifigent but there is no differ- 
ence between the rule which applies to capital accretions to a 
vested legacy and capital accretions to a contingent legacy. 
There being no gift of capital accretions te any one else, the 
legatee became entitled to the shares as improved. 


ė Observations in Guthrie v. Walrond, (1883) 2% Ch. D. 
573 at 578.to the contrary not followed as obiter. 


In re, Mirs. Mitts v. Lawrence, (1930) 1 Ch. 654. 


Will—Testamentary power of appointment—Executor to 
use his discretion in the sflection of the object—Executor ta 
take in default of or until appointment—Release of power by 
the executor—If valid—Power appendant or appurtenant. 


A testator by his will, ‘directed the, accumulation of the 
income of his residuary ‘estate in a particular manner for 21 
yearg from his death and in the events that happened, the trust 
fund and the accumulations from its income should lg held 
in trust by his brother and another. for the benefit of all or 
any one of+a Specifted class of persons, the brother to appeint 
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by deed the beneficiary. Meanwhile and unless and until the 
power of appointment was exercised, the brother was to be the 
beneficiary absolutely. In 1928, the *brother exercised the 
power in favour of some person retaining by%he same deed of 
appointment a power to revoke. the appointment. By a later 
deed he revoked the appointment and released the trust fund 
from the power to the intentwthat the power should be abso- 
lutely extinguished. i f 


Held, (reversing the decision of Eve, J.); that the power 
of appointment was not in the nature of a trust or One coupled 
with a duty of the nature of a trust but only appendaht or 
appurtenant. There was a trust in favour of the brother iu 
default of and until he made an appointment and having regard 
to the definite tesms of the trust, yo trustecan be spelled out for 
the benefit of the members of thé class nor is there any fetter 
placed on the donee of the power to prevent him from releasing 


the power. ? 


FLEXMAN v. CQRBETT, (1930) 1 Ch. 672. 


Spacific performance—€ ontract to buy a beasehold—Un- 
usual and onerous covenants—If disenttiles one to Specific . 
performance. 


By an agreement, the defendant agreed to purchase fgom 
the plaintiff the residue of a leasehold house for £800. The 
agreement was in jhe form of a letter signed by the defend-. 
ant agreeing to abide by the terms of the original lease 
and stating that the dgfendant understood “that the 
ground “loor and basement is _ let to a tenant who is’ 
holding over as a yearly tenant and who is paying £60 
per annum and that vacant possession will be given to me on 
completion of the house.” The original lease contained vari- 
ous covenants by the lessee to do outside painting, to deliver 
up, to keep in repair, to insure, nag to allow building without 
lessor’s consent, nét to carry on, offensive trades, and to pro- 
duce assignments; and it also contained a proviso for re-entry 
upon non-performance of the covenants. ‘Phe tenant holding 
over was represented sto be a desirable man, but it later was 
found that he was unsatisfactory and’ was in arrears of rent. 
The original lease was not produced or shown ‘to the defend- 
ant. Phe pugchaser repudiated the contract. 


e 
_ In an acti8n for return of the deposit and rescission of the 
contract, g 
e i e ° 2s 
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Held, what are onerous terms is a question of fact in each 


case. The terms of the original lease were unusual and one- 
rous. It is not usual t@ find covenants like that except in cases 
where large estates were leased out. A purchaser of a lease is 
not bound to completé the contract if the lease is subject to one- 
rous covenants or to an onerous prov ision of an unusual charac- 
ter unless, before the agreement was made, he had a fair 
opportunity of ascertaining’ for himself the terms of such cove- 
nant or subsequently there was a waiver of such objection. 


The d&fendar& cannot be*deemed to have waived the right 
to pléad the onerousness of the covenants from the mere delay 
in replying to the” feminders of the plaintiff’s solicitors. 


GHOUGH’S GARAGES, LIMITED u. Pucstey, (1930) 1 K.B. 
615: 143 L.T. 38. 


Landlord and Tenant—Company, & tellant—Statutory right 
to new lease—Landlord and Tenant Act, 1927, S. 5—County 
Court Rules requiring a form of notice—If intra vires—Re- 
ceiver by debenture-holders—tIf can take aœion on behalf of the 
company after its liqwidation. ° 


Under S. 5 of the Landlord and Tenant Act, 1927, a tenant 
of a holding to which the Act applied could apply for renewal 
of his lease in certain circumstances. A company was the 
lessee of certain premises, the lease expiring by June, 1930. 
, Phe company issued debentures in 1925 by, which it charged all 
"its property to Secure the money due to the debenture-holders. 
It also provided that at any time giter the moneys became pay- 


* able under it, the holders might appoint a receiver wth power 


to take “possession of, collect and get in the property charged 
by, the debenture and for that purpose to take any proceedings 
in the name of the company. . . . ? In 1929 a re- 
ceiver was appointed by the debenture-holders and he filed an 
action in the name of the gompany for a new. lease of the hold- 
ing. Later the companyewas ordered to be wound up by the 
High Court and the questions were (7) if after the winding 
up order, the receiver could continue the action, and (ri) if the 
notice to grant a lease not having been ip a’ ‘prescribed form’ as 
required by the. County°* Court rules wgs good. 


e Held, the right to take proceedings is just as much a 
segurity for the debt as any other rights giveneby tht, deben- 
ture. It is ‘property’ and to_deprive the debemture-holders oi 
the right “to realise a, valuable right of the company, beeause 
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the company has gone into liquidation, is to nullify one of thə 
valuable rights given to the receiver under the debenture. e 


S. 5 only requires that the tenant should allege and prove 
that he has sent to the landlord a notice requjring a new lease 
and the County Court rule requiring it to be in a prescribed 
manner does not thereby merely regulate the procedure of the 
County Court but adds &% condition to S. 5 and is wltra vires. 


Bray v. POLLARD AND MogRIs, (1930) 1 K Be 628. 


Contract—Oral agreement—Written agreement adding a 
term to tt—One of the parties signing withe practically no con- 
sideration of its terms—Fraud, nof pleaded—Non est factum 
plea—Contract, if can be rectified. . 


Two young men A and B, who were carrying on a garage 
as partners agreed on 4-3-1929 orally to dissolve the partner- 
ship as from that date, B agreeing to take over all fiabilities 
incurred after that date. 4 informed his father, a solicitor 
about it and he drafted a written agreement embodying the 
oral terms and agdet a further term that B was liable to in- 
demnify A in respect of alle arrears of fent. B read it and 
signed but as it was couched in technical language did not 
understand its implications fully. In an action by A to be in- 
demnified as per that term, B pleaded (t) non est factum, and 
(ti) mistake on his part. Fraud was not alleged on A’s part 
nor was rectification oi the contract pleaded. 


Held, B having executed the document knowing it to: be 
an agreement dealing with the rights of the two partners on 
dissolutior? of the partnership, he cannot be heard to plead non 
est factum merely because he would have objected fo one of 
its terms if he had understood it. At the most one term differs 
from B’s intention but there is no misunderstanding as to the 
nature of the document itself. Where one party reduces to 
written terms a bargain that has. been made, and inserts in it 
a stipulation which Ze knows the other party did not intend to 
promise, he may not be entitled to take advantage of that 
mistake of the other party. But that rule wilP not apply where 
there is no evidence that A knew the othey party’s mistake. 
Further, where the insestion is not made by A, the party to 
the contract but by the solicitor, there must be a finding that 4 
connivedeat it. , 


°4 
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° STURLEY v. PowrLL, (1930) 1 K.B. 677. 


Statute—Construction—Merchant Slipping Act, 1894, S. 60 
—Remuneration of fæherman—Share of proceeds of the 
catches of fish—Absence of an express provision in the Shipping 
Act excluding Civil Courts jurisdiction—If the jurisdiction can 
be impliedly negatived. 


In many cases the fisherman’s'agreement provides for remu- 
neration by a share in the fishing catch but as a boat may come 
with a very poor catch in one trip or with a large catch in 
another, it was agreed that whenever the catch fell short of 31., 
the owners should advance such amount as may be necessary to 
make up 3l. Such Sums were advanced and in an action for 
recovery of those moneys, the defendant pleaded that the Civil 
Court had no jurisdiction, €s theequestion related to wages with- 
in the meaning of S. 387 of* the Merchant Shipping Act and 
that the claim must have been preferred before a Superintendent 
of the Board of Trade thereunder. e 


e 
Held, that there is a strong presumption that the jurisdic- . 
tion which a Court had before the passing gf an Act is not ex- 
cluded by the Act without clear words of exclasion in the Act. 
This is really a claim for money ‘lant by the plaintiffs to the 
defendant and not wages and therefore the section did not 
apply. But even if the section did apply, there was nothing to 
prewent proceedings started in the County Court from being per- 
fectly valid. The question as to what *would ehappen if the 
«Superintendent yas inquiring into the dispwte and at the same 
time an action to determine it was proceeding in the Court left 
open. ° 
° e 
Barratt v. RICHARDSON AND CRESSWELL, (1930) 1 K.B. 
686. 


Limitation—Landlord and tenant—Right to re-enter when 
rent “in arrear for 21 day’’’—Failure to pay rent for over 12 
years—If suit for possesston barred. 


Under an ingenture of lease for 99 years, the defendant 
got into possession of certain premises and it was -provided in 
the lease deed that” rent should be payable on the usual quarter 
days and if and when any part of the rent should bé in arrear 
for 21 days, whether it should have been legally demanded or 
not, it should be lawful for the lesgor to re-enter oh the premises. 
Rent was in arreas from’ 1914 and in 1924 fhe lessee assigned 
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the lease to the defendant. In an action by the lessor instituted. 
in 1928 for possession, e 


7 e 

Held, the right of re-entry arose afresh gach time any part. 
of the rent fell in arrear for 21 days. The breach of covenant 
is a separate breach on each such occasion and a new right of 
re-entry occurs each time. The right to rent at each stipulated 
period continues as long as the relation of landlord and tenant 
exists, though arrears beyond a certain period may cease to be 
recoverable. It would be curious to hold that the right to rent. 
should continue but the tight of re-entry should cease. 


Doe d. Mannion v. Bingham, 3 Ire eL. Rep. 456, not 
followed. ° 

The defendant depositece the arrears of rent for six years. 
and claimed relidf under S. 212°0£ the Common Law Procedure 
Act, 1852, under which the Court can relieve against forfeiture 
“when all the rent and agrears together with the costs”.are paid. 

Held, S. 212 dees not speak of arrears due from the de- 
fendant personally but all arrears due from the covenantor under 
the lease. The arragrs referred to in S. 212 is the arrears of 
rent that could he recovered in a persogal action against the 
covenantor (assignor), ` e 


Analogy of Dingle v. Coppen, (1899) 1 Ch. 726, applied. 





$ ® 
REX v. SeorFin, (1930) 1 K.B. 741. 


Criminal Law*-Commitment to Assizes *for sentence—-° 
Accused below 21 years of age at date of commitment but above 
21 at dage of sentence—] f fan be sentenced to detention in 
Borstal institution. ° 


An accused was summarily tried and convicted by the Petty 
Sessions of larceny but as he was then below 21 years, he was 
sent to the Assizes for sentence under S. 10, Criminal Justice 
Administration ‘Act, which providedg that “if it appears to the 
Court that the offender is of such age ùs aforesaid”, t.e., not less 
than 16 nor more than.21 years of age, it may order him to be 
detained in a Borstal institution. By the date of the sentence 
by the Court of Assizes, the offender passed his 21. 


Held that the age referred to is the age at thé date of sen- 
tence by the Assizes as under the Act the Petty Sessions could. 
not send*an offender, to Borstal. The word used is “is” and net 
“was”, ° + ° ie cig 
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* FOWLER v. COMMERCIAL TIMBER Company, Lrp., (1930) 


3 K.Bal. 


Contract—C ompany—Employment as managing director 
for five years—Voluntary liquidation—Plaintiff voting for 
hguidation Empoyment stopped—Company if liable for 
damages. . ° a 


A company agreed te employ the plaintiff as managing 
director for a period of 5 years and a quarter at a fixed salary 
but within the perjod, the company went into voluntary liquida- 
tion, the plaintiff himself having voted for liquidation. The 
liquidators in windiyg up terminated his services. The ques- 
tion was if the plaintiff havmg consented to the liquidation could 
complain of repudiation of the agreement and claim damages. 
There was nothing in “the contract as to what Should happen to 
the agreement on liquidation and the winding up resolution would 
have been passed whether the plaintiff assented to it or not. 


Held, a term in a contract is only infplied if it is such an 
obvious term that if the parties had thought of it they must have 

` agreedito it. As a director he was bound tẹ have the interest of 
the company before him and if in its interests he votes for its 
liquidation, it cannot be implied’ that he intended to give up 
his claim to damages, if as a result of the liquidation, the com- 


pany puts an end to the employment of the managing director. 
e 


` H. S. WRIGHT AND WEBB v. ANNANDALE, (1930) 2 K.B. 
8. ° 
Solicitor—Dwworce suits by aad against husband Costs of 
° wife—sS tray acts of misconduct of wife—Solicitors ignorant of 
same—Liability of husband: to wtfe’s solicitors for costs. 


The plaintiffs, solicitors, acted for the wife in proceedings 
by and against the husband for divorce, the husband’s petition 
alleging acts of adultery by his wife before the plaintiffs began 


to act on her behalf. In a common law action by the solicitors 
for their costs, 


Held, that the common law allows a wife who is living 
apart and who has been refused maintengnce, to pledge the hus- 
band’s credite for Phaecesharies” and in the term “necessaries” is 
included the power of the wife to instruct a solicitor to defend 
her from proceedings taken against her by her huspand, te, appear 
for her in proceedings taken against her husband by her, etc. 
This right is “fournled on the theory of herebeing an agesat of 

. Ê 
e- ss ° ° 
e i a á 


1 . 
' . ey 


64 THE MADRAS LAW JOURNAL. ` [ VoL. 

: e 
the husband and just as an agent who has been guilty of an aet 
in breach of the contract of agency—ag., taking a brie from 
the other party—forfeits his right to make any claim upon the 
principal, so also a wife who is unchaste determines her right 
to pledge the husband’s credit. This exception to the general 
right of the wife to pbtedge the husband’s credit applies even 
when there has been an isolated act of adultery (committed 
prior to her pledging the credit) and the solicitor did not know 
of it. There is no difference for this purpose ‘whether the wife 
was defending herself or attacking the husband. 


e 
e? 
<= > 


: JOTTINGS AND CUTFINGS. 


The Lord Chancellors Programme,—There was once a 
famous novelist and he ‘wrote a book called Great Expectations, 
Perhaps the title wil? not inaptly serve for the Lord Chancellor’s 
speech at the dinner given to the Judges at the Mansion House 
on Friday of last week. But there is a difference. In Charles 
Dickens’s book the expectations were not realised, though, as 
with all good novels, the story had a very pretty ending. Lord: 
Sankey’s expectations are no doubt going to be realised, and 
the only question is, when? On County Court Judges an ever- 
increasing burden of,new work and responsibility is thrown— 
the third readifig of she Housing Bill has been made the occasion 
for an amendment “which adds to the tale—and they are to gete 
an increase of salary. But not yet, the time is not propitious. 
The Crown Proceedings Bill*is going to be taken up some day. 


But not yet. The liability in contract is plain sailing, but tort 


is a different matter. So the Government Departments have 
blocked the Bill. That at least is our reading of Lord Sankey’s 
statement that opinion is divided as to the inclusion of torts. The 
New Despotism Committee has been appointed and it is going 
to report, That date, of course, the Lord Chancellor cannot 
control. Nor need there be any surprise that he is cautious as 
to making any promisés about the reform of procedure, though 
we gather that he proposes to refer the mattér to a mixed com- 
mittee of business meñ and lawyers. „We hope we are not un- 
duly critical. The powers of even a Lord Chanéellor to carry 
‘out his good intentions are severely conditioned by cir¢um- 
stances. But ull that is possible i in realising Great Expectatiens 
we doubt not Lord Sankey will do.—L.J., 1930, .p. 17. 
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e The Needless Costs of Litigation The Scottish appeal just 
referréd to was solely cpncerned with question of procedure, and 
is a striking example of the legal difficulties which seem to have 
become inseparable from workmen’s compensation cases. When 
the scheme was first introduced it was to be so simple that the 
lawyer would not be wanted, but the result has been very differ- 
ent, and workmen’s compensation law has been painfully 
built up, at the expense of litigants. The matter, in its more 
general aspect, is the subj ject of an interesting article in the cur- 
rent Fortnightly Review—“Plain Tales from the Law Courts,” 
by “Benthamite.” e The writer regards the decline in litigation 
as being due to its "excessiv g cost, not so much in the cost of the 
actual decision as in the cost of ingidental or interlocutory argu- 
ments and decisions which’ age useful for perfecting the proce- 
dure, but with which the litigants themselves have no concern. 
Of course, substantial questions of law are also decided in this 
way, and’ when the result is reached,” then, as ‘‘Benthamite” 
observes, the parties “get what they sought and, if the decisions 
in their cases become recognised precedents, perhaps they should 
be grateful for their fame.” But the poifft of his criticism is 
that the litigants’ mortey is “spent profusely in obtaining a deci- 
sion on some point of judicial procedure which is utterly mean- 
ingless to them and which they never wanted.” For lawyers 
the examples which are given in the article are not required. 
Eytry practitioner is familiar with the avaste of money over 
futile questions of procedure. For mere waste of money, the liti- 
“gation under the Rent Restrictions Acts Stands pre-eminent. 
And Benthamite, ending where we started, adds “A study of 
«the evolution of our law of Workmen’s Compensation would 
be very interesting in this connection.”—L.J., 1930, p. 18. 
A Reformers Remedies——Benthamite’s stories of the in- 
eptitude of legal procedure, however entertaining, would be 
useless if he had not remedies to suggest. At present, he says, 
where interesting or new, Soints of law og procedure are in- 
volved, our system does not bother much about the question 
whether the stakes at issue are worth the cost of litigation. “A 
dispute about a few pounds may end up inthe House of Lords 
with a bill of costs*ot several thousand ounds. So long as the 
final decision is sound in law, our Courts are content, even if. 
the loser has to pay an amount for legal expenses thay is out 
of all proportion to the amount of the stakés.” Ahd the 
remedies are aimed at thé simplification both of “substantive law 
and of procedure., As to substantive law he would have more 
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codification and more, scientific drafting of statutes. That £ 
the task of the Legislature, and there is the preliminary question 
how to get the Legislature to do its wérk properly. And gaps 
and uncertainties in the law he would refer ¢o a legal tribunal 
which would solve them without throwing the expense on liti- 
gants. The suggestion is interesting, but probably impractica- 
ble. As to procedure, he would restore Lord Selbourne’s 
policy in the Judicature Act of 1873? and allow only one appeal. 
That, of course, would reduce expense ande give’ litigants a 
quicker result, though we should miss thee judgneetits in the 
House of Lords on which our case law is mainly founded And 
Benthamite would simplify legal proceed#fgs by stopping the 
preliminary skirmishings. This la8t is the best of his sugges- 
tions, and would go far to*rgduce.the costs of administering 
justice. This, he says, and probably with truth, is far more 
costly than in any country save the United States.--L./., ae 30, 
P. 19. . ° 


The Minister and the Judge—It is a notable fact that 
when the Divisjona Court recently considered the question as 
to whether a certain order of the Minister of Health was ultra 
vires and invalid, the Lord Chief Justice held that the order 
in question was intra wires and valid: and he gave a reasoned ` 
and admirable judgment. Swift, J., alone of a: Bench of three 
Judges, held that it was essential to the validity of the Otder 
that it should” be preceded by fulfilment of the steps or stages 
prescribed in the Act under which it purported te have been made? 
Swift, J., delivered a forceful judgmerit and uttered strong 
words og and concerning th® new despotism. . 

And now the Court of Appeal, consisting of Scrutton, 
Greer, and Slesser, L.JJ., have unanimously preferred the con- 
clusions of Swift, J., to those of the majority in the Divisional 
Court. But there is still the House of Lords. 

The author of the “New Despotism” is no lover of bureau- 
cratic legislation amd the powers which in many matters place 
a Minister above the law, and his judgment in this case reveals 
that his judgments are in no wise affected by his dislike of the 
result to which they lead.—L./J., 1930, p. 269. 

e e 

The Shortage of Judges in France-—The French Chamber 
is engfged im the discussion of a bill for judicial re-organjsa- 
tion, which w#l probably in¥olve the, re- -establishment of many 
of the local tribuħals abolished a few ygars” ago, 
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Several proposals have been made for dealing with the 
Shortage of suitable candidates for the posts of Magistrates 
and Judges, who in Prance are not appointed from’ among 
members of the Bar but from a separate hierarchy. The short- 
age is no doubt largely due to the smallness of salaries, which 
had not been changed between 1883 and the date of the war, 
and although slightly increased -in 1919, remain on a level 
which puts that of a Judgé of the first class at the equivalent 


of only 2251. a year, and that of a Judge of Appeal at only 
3854. o e . 


.Fhese salaries are now to be increased, although the Gov- 
ernment refused to ‘pledge jtself to multiply 1914 salaries by 
five and thus put them on a level with the depreciation of the 
franc. The Chamber sobeyed, by ‘defeating the proposal.. 


Two. suggestions were made for increasing the available 
personnel of Judges, but both were rejected by the Chamber. 
One was to adopt a system of one Judge ig each Court instead 
of three as at present. The other was to allow women to 
become Magistrates and Judges. 


- Those in favour of the latter suggestion dointed out that 
women are judges in America, and thet in France, although they 
e do not have the suffrage, they have been allowed to be called to 


the Bar for thirty years. They can also be Professors of Law, 
and,can thus train magistrates. 


e 
Moreover, the anomalous position egists that in certain 
“ircumstances the presiding judge may cdll upon the senior 
advocate present to fill a temporary vacancy on the Bench, but 
~ may not do so if she is a woman.*-The Observer—Lel., 1930, 
p. 274. ; 


The Cost of Litigation—Coñsiderable public attention has 
been given lately to the Report of the Parliamentary and Com- 
mercial Law Committee of ethe London Chamber of Commerce 
on the Expense of Litigafion, which has béen adopted by the 
Council of that body and has been sent te the Lord Chancellor, 
the Bar Council, and the Law Society. Having regard to the 
source from which,it comes, the Reportedeserves and will, no 
‘doubt, receiveethe careful consideration ef all the interests con- 
cerned, We ‘cannot attempt to deal with it adequately in this 
column, and we propose te consider it more atelength*.in the 
course of the next week or two;but it states Wery clearly the 
problem to’ be faced, and makes a number of: ‘practical sugtes- 
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tions for dealing with the position. There is no doubt but thag 
public opinion will demand some measure of reform in tke near 
future which will make High Court litigation less expensive to 
the litigant; and it is by no means impossibl® that this Report 
may result in a move in that direction being made. The matter 
is one of much difficulty, and proposed changes will require 
to be very carefully considered; but the Report in question sug- 
gests a number of methods by which the cost of litigation could 
be sensibly reduced without impairing the efficiéncy of our judi- 
cial system, and any unobjectionable changes 6f proctdtre which 
would have that result would be very w elcome. —L.J., +1930, 
p. 292. 
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A Soviet Marriage-—The Court of Appeal (Times, 16th 
inst.) has reversed the decision last December of Hill, J., in 
Nachimson v. Nachimsén (46 T.L.R. 166), that the Divorce 
Court has no jurisdiftion in respect of a Russian marriage under 
Soviet law, since such a marriage is not a marriage at all. He 
relied on the definitton of marriage by Lord Penzance in H; yde 
v. Hyde (L.R. 1 P. & D..130) as “the voluntary union for 
life of one man and one Woman to the exclusion of all others.” 
The State, indeed, may dissolve the marriage, put an end to the 
status, and discharge the parties from the obligations-of the con- 
tract; but under Sovjet law either party can dissolve the mar- 
riage at will, dnd in Mr. Justice Hill’s view, this was inconsist- 
ent with the volunfary life-long union which is the essence of¢ 
marriage. But the Court of Appeal regard the mode of termi- 
nation ofthe marriage as irrefevant to the question of its original , 
validity. If in its inception it was valid by the law of the 
country where it was made, that is enough, and the marriage is. 
treated as valid here, provided at least the local law does not. 
permit polygamy. How it may be terminated is a different 
matter, and does not affect the existence of the marriage until it 
is terminated. Hence the Court 8f Appeal were unanimous. 
in holding that the marriage, being when it was made a valid 
Russian marriage, mist be recognised as valid here. Prima 
facie there is muck to be said for Mr. Justite Hill’s view that 
if a polygamous marriage is excluded, a marriage dissoluble at: 
the will of either party ‘must also be excluded. Each is opposed 
to the idea of Christian marriage. But the polygamous mar- 
riage IS bad at the start. The Soviet marriage is good to begin: 
with, and maf, in fact, not be terminated except by death. 
Analogies may be found in other braaçhes a ae law. A. 
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revocable voluntary settlement, for instançe, is an effective dis- 
positions of the property until revoked, and the Revenue autho- 
rities require the usual*stamp to be paid on it.—L.J., 1930, 
p. 346. s 


Discretion in Dtvorce—In comnfenting recently (ante, 
p. 345) on the judgment of+Lord Merrivale in Apted v. Apted 
(Times, 20th May), we referred to the use by Jeune, P., in 
Constandim y. Congtandim (1993, P. 246, 259) of the maxim 
that a, wrongdoer ought not to profit by his own wrong as a 
reason for refusing divorce where the petitioner had contributed 
to the misconduct of the respondent. We questioned whether 
a matter of divorce ought to be determined by maxims drawn 
from other branches ôf the Jaw. Sir Ellis Mume-Williams, 
K.C., makes the same point when in a letter to The Times of the 
23rd May , he deprecates the use of the ,rule, founded, he says, 
on the Ecclesiastical Law, that a man mustẹcome to the Court 
with clean hands: usually regarded as a rule of Equity, but 
Equity may have adopted it in early days from an ecclesiastical 
source. However, Sir Ellis’s contention is thatethe conduct of 
the parties is not the ‘only considetgtion in divorce, and the 
.good of the community has to be considered as well as the 
future of the individuals. Where marriage has been such a 
complete failure that each party has started a fresh establish- 
ment and has been living for years in probably qpen adultery, 
ig it, he asks, really in the interests of the cognmunity ‘to refuse 
for that reason fo dissolve a tie which each has abandoned? 
Recognising the difficulty that Judges feel in exercising the 
discretion under section 178 of the Judicature Act, 1925—and 
we doubt Whether, for practical purposes, the difficulty has 
been reduced by the judgment in Apted v. Apted—he would 
revise the section, and he thinks an Act should be passed pro- 
viding that no petitioner should forfeit his or her right to a 
divorce on the ground of his gr her own adultery unless a Judge 
should otherwise order. That, no doubt, weuld facilitate the 
task of Judges, and tend to uniformity ef decision. But the 
difficulty of passingesuch an Act would probably be very great. 


It has not hitherto heen found possible even to get Parliament 


to consider the Majority Report of the late Lord Gorell’s 
Commission.—L.J., 1930, p. 382. 


e e 
Constructive Contempt in Chaitcery Proceediftgs —Applica- 
tions for the cqmmittal sto prison, on the ground of contempt 
ee e e 
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of Court, -of persons,alleged to have made or published statę- 
ments likely to affect the course of justice are naturally almost 
always made in cases which are for ttial by a jury, and it is 
but rarely that such applications are nece$sary in Chancery 
proceedings. But a motion came before Mr. Justice Maugham 
last week in H. W. Dilign & Sons, Lid. v. The William Thomas. 
Shipping Co., Ltd. (Times, May 31), by which it was asked 
that Sir Robert Thomas and the ‘editor of certain Liverpool 
newspapers should be committed for an allegefl contempt. The 
action was a debenture-holder’s ‘action, and © receitet had been 
appointed by the Court on the ground of jeopardy. Sir Robert 
Thomas, who. was stated to be governing ditector of a company 
which managed the business of the defendant company, gave 
an interview, in the course of which he nade certain reflections 
on the conduct of the plaintiffs i applying for the appointment 
of a receiver. The only point taken by the respondents was 
that statements of such*a nature could not possibly prejudice the 
mind of the Chanéry Judge before whom the proceedings in 
the debenture-holders’ action might come. This was, of 
course, true, but & did not, as Mr. Justice Maugham held, 
prevent what had been done being punishable as a contempt of 
Court; since if such conduct were permitted, the actions of the 
parties attacked might be influenced, and other parties might be' 
deterred from approaching the Court; and these considerations 
applied with particylar force to representative actions. eThe 
respondents, who apologised for their contempt, were ordered 
to'pay the costs. *Although such cases as this are not commor, 
they are not unprecedented. The matter is discussed in Sir 
John Fgx’s Contempt of Coari, p. 115; in Cann v. Cann, (1754) 
2 Ves. San. 520, a woman was committed for publishing, at the 
defendant’s instance, an advertisement relating to an answer 
put in by the defendant, and in Littler v. Thompson, (1839} 
2 Beav. 129, Lord Langdale, M.R., ordered the editor of a 
newspaper to pay the costs of a motion in respect of reflections 
on the plaintiff and his witnesses pablished before decree.—L.J., 
1930, p. 382. 


Lord Mansfield and Circumstantigl Evidence—Judges have 
not at all times extoMed the value of circumst&ntial evidence. 
For example, there was the case where Lord Mansfield, as Chief 
Justiee, presided over the trial of «a Catholic priest who ewas 
charged, undé an Act of William ILI, with the crime, then cur- 
-reftt, of saying “Mass. If proved, the, offence, was ` punishable 
. e . ° 
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wath imprisonment for life. Determined to secure an acquittal, 
his Lordship explained to the jury that they must not infer 
either that the prisoner Was a priest because he appeared to be 
saying Mass or tltat he was really saying Mass because he 
appeared to be a priest. The jury took the hint and returned a 
speedy verdict of “not guilty.” X 

Lord Campbell criticised Lord Mansfield for that perform- 
ance, and likened it to that of a certain Judge of long ago who 
disapproved strongly of the game laws. It was proved before 
him that the defendant, being’ in a field with two dogs and 
armed with a gun, had fired at a covey of partridges and that two 
of the said covey had fallen jmmediately after the discharge of. 
the shot aforesaid. The Judge digected the jury that, in the 
absence of definite and «direct evidence as to theecause of death, 
it was their duty to assume that the birds had died of fright— 
L.J., 1930, p. 392. 





e 
The India Report—The complications of the existing 
Central and Provincial Governments. in Ingia reflect the com- 
plications of the politigal and social conditions*on which they 
are based. India under the rule of asGovernor-General and his 
Council, responsible only to the Secretary of State, and of Pro- 
vincial Governors responsible only to the Governor-General, was 
a comparatively simple matter. But when growing native de- 
sires called for satisfaction by the participation of Indians, whe- 
ther Hindus or Moslems, in the Governmenteand in the election 
of representative bodies, a problem was set which it is still for 
the future to solve. Towards tha solution the Report of the 
Simon Commission is likely-to make a notable contribution. The : 
Government of India Act, 1919, with a Preamble declaring that’ 
it was the declared policy of Parliament to provide for the in- 
creasing association of Indians in every branch of Indian admi- 
nistration, was a definite advance in this direction, but, as regards 
the Provinces, it introducede the curious system of Dyarchy, 
under which the functions of Government wefe divided ; some— 
education, agriculture, public health and* public works—heing 
transferred to the Governor acting with Minjsters who are res- 
ponsible to elected Gouncils; and others—such as police, justice 
and revenue—being reserved to the Governor acting with 
a Council, the members of which are appointed by the Crown 
and,must not exceed four in number. The only definite finding 
in the part of the Report at preseift issued is that Dyarchy has 
not been. successful. It,has not been: found pdssible in. practice 
@e e 
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to observe this division of functions, and “the underlying and 
fundamental conception of the dyarchic system—complete res- 
ponsibility of Ministers in a certain @efined field and in that 
field only—has become hopelessly obscured’? The Act of 
1919, however, was experimental, and ‘provided for the 
appointment at the end of 10 years of a Commission to in- 
quire into its working. This appointment was somewhat 
accelerated, but otherwise the inquiry has been held as intended, 
though without the general co-operation of representative Indians 
which was at first anticipated —“.J., 1930, p. 397. e ° 


‘Mr. Gladstone and the Beauty of the Law—lIt would be 
strange if the fascinating seyies of extracts from the Gladstone- 
Papers which have been appearing ih The Times did not contain 
something of interest to lawyers, and we find it in his ready 
acceptance of Lord Campbell’s theory as to the source of 
Shakespeare’s legal Knowledge. The Lord Chancellor had sent 
him a copy of his book, “Shakespeare’s Legal Acquirements,” 
the thesis of which was that the numerous legal terms and legal 
allusions to be gouttd in the Plays could only have come coin 
one who had had legal experience. “Your facts,” wrote Gladstone, 


in acknowledging the book, “as a whole leave me in a comfort- S 


able persuasion on the case as it stands, that`our greatest poet 
was once an-attorney’s clerk.” But Sir Plunket Barton, in his 
recent “Links betweea Shakespeare and the Law,” which appear- 
ed in The Law J oyfnal, found nothing more than “a surprising 
facility in picking“ up scraps of legal lore an turning them tô 
dramatic account. There is no necessity for inferring that he 
must hawe had any training “or practice in the profession of the 
Law” (64 L.J., 159). Apparently Campbell had gone on to en- 
large on the beauty of the law, and Gladstone replied: “I quite 
understand your doctrine that the driest forms of law have their 
own interest and attraction, almost their own, proper beauty”; 
but he demurred to this attraction dn the abstract, and thought 
that some special connection with the law was required to enable 
the observer to see its beauty. And just when, to the true law- 
yer, a rule of law attains its full beauty, ParJiament has no fur- 
ther use for it, and so such things as Contingent Remainders, 
and the Rule in Shelley's Case, are now matters gf legal history 
only.—L.J., 1930, p. 398. 

° es e 
Marriagesand the Prince of Wales—The Prince of Wales 
hag long been of*age when it is possible, for him, to marry with- 

J e 
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dut the consent of his Parent. No Prince of Wales, being a 
descendant of His Majesty King George II, says 12 Geo. 3, c. 11, 
is to.be capable of contwacting matrimony without the previous 
consent of the Sovereign signified under the Great Seal and 
declared in Council; and every marriage celebrated without that 
consent first had and obtained is to be null and void. 


e 

But a proviso adds that should such a descendant, being 
25 years of age, persist in his resolution to marry against the 
wishes of the Sévereign, he may give twelve months’ notice to 
the Privy Council ànd thereafter lead the lady of his choice to 
the altar. Such a marriage is to be good, “as if this Act had 
never been made,” Ufiless within the twelve months both Houses 
of Parliament have expressed their joint and several disappro- 
bation of the union. «So Lords and Commong must agree in 
their disapproval, or the marri&ge so contracted after such notice 
is valid. 


It may be well to add that there is np reason to suppose 
that His Royal Highness has asked for permission or been 
refused it by any of the prescribed authorities —L.J., 1930, 
p. 408. e. 


e : a ; 





Law and Ethics —Much is heard in these days of the inclu- 
sion, in the school curriculum of instruction in elementary law, 
and it is a suggestion for which there is very mych to be said. 
Jt is highly desirable that the average mail should know some- 
thing of the general scheme of the law under which he lives 
and on which he is dependent for,the carrying on of everyday 
“existence, and many a heartbreak would be saved were there a 
more genéral familiarity with its basic principles. Even of 
more importance, however, to the cause of good citizenship than 
a knowledge of the content of the law is a just appreciation 
of its spirit and function, the ends it is designed to serve and 
the relations subsisting befween it and administration on the 
one hand, and between it and morality on the other. From this 
point of view, as well as for its qualities qf lucidity and rhetoric, 
the address of Lard Hewart on Law, Ethics, and Legislation, 
broadcast on Manday last, is of value, ang it is to be hoped that 
the movement thus initifted will be exfended in scope. Every 
lawyer knows that it is a failure to appreciate the gulf fixed 
between law and ethics that is at the root of the many gibes that 
are levelled at the “unfairness” oê the law, and With this Lord 
Hewart dealt with*his uSual aptness, of phrase when he said: 
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“To turn from law and legislation to ethics is to pass into g 
different atmosphere and a larger room,” and again: . 


The moralist may say “Blessed are the pure in heart.” But it is incon- 
ceivable that a statute should provide, for instance, that ‘‘after the passing 
of this Act any person who is not pure in heart shall be guilty of a 
misdemeanour.” Nor would the matter be made any easier if the statute 
went on to provide that Jack of purity -of heart, and its symptoms, 
should be defined by a government department in rules and orders having 
the same effect as if they were contained*in the Act. 


After laying stress on the necessity that laws should keep 
pace with and not outstrip the moral standasd of .the*commun- 
ity if they were to be effective, the Lord Chief. Justice at the 
close of his speech struck a sterner and mote serious note: ` 


A e 

The conclusion, therefore, may well be that, so far as there is a 
relation between law and ethics, the true fpnction of law is to remove the 
obstacles which infustice and oppre8sion of any kind put in the way of 
free development. And it goes without saying that free development means 
self-control quite as much as self-assertion. Perhaps one of the most 
potent causes of the present discontent is the tendency to lay stress on 
rights rather than dutigs. Yet the real progress of humanity 
probably depends far more on the conception of duty than on the concep- 
tion of rights. 


« © 


ee - RPS 1930. 5-273: 





Divorce Facilities —For: divorce as well as local govern- 
ment the Ist April was a fateful date, for it is from that day 
that jurisdiction in divorce is extended to eight additional assize 
towns and fifteen district registries are added to those at which 
proceedings may be ‘commenced. The new arrangements have 
been anxiously awafted by provincial law societits, to whom they” 
will mean a more even distribution of the Poor Persons burden, 
and willebe welcomed also ih the public interest as carrying ae 
step further the process of doing away with the legal disabili- 
ties of the poorer subject. Also, as one of the Judges recently 
acutely observed, a hearing in the neighbourhood of the parties’ 
homes, though possibly unpopular with them on the ground of 
publicity, is likely to facilitate the not too easy task of that 
watchdog of morals, the King’s Prector.—L.T., 1930, p. 298. 


Slum Clearance.—There is no thoughtful citizen, whatever 
the colour of his politics, who is not painfully aware of the 
tremendous obstacle ta real social progress the *over-crowded 
and insanitary slums of our big towns present, and there is no 
one who woyld not, personal considerations apart, welcome. 
some device for accelerating*the slow pace of reform in that 
direstion. For: ths reason-there is bound to be in tlie House a 
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general approval of the spirit animatjng the Governments 
Housing (No. 2) Bill, as it is called, whatever criticism its 
detailed provisions ma? provoke. How may the general body 
of ratepayers best be encouraged by the State not only to wipe 
out whole areas of hopeless squalor and to provide healthy and 
attractive substitutory accommodation for the teeming popula- 
tion turned out, but also to conduct a vigorous campaign against 
the evils of deterioration and over-crowding wherever in their 
area they raise their head? The Bill, into the details of which 
it is not ‘pfoposede to enter here, contains features designed to 
secure greater method, expedition, and thoroughness. In the 
first place, any locdl*authorities putting up proposals for demo- 
lishing property must first ‘Satisfy themselves that the working 
class population displaced can be housed in existing houses or 
that it is possible, financially ‘and otherwise, for the council to 
provide new accommodation in advance of displacement. Again, 


` whether she scheme be one for complete clearance of a certain 


LT, 1930, p. 298. ° 


area, or for its “improvement’’ by thinning out and re-arrange- 
ment of streets and partial demolition, or merely for the destruc- 
tion of isolated insanitary houses, State eassistance shall no 
longer be based on the loss estimated to be “incurred by the 
authority, but shall take the form of*an annual grant for forty 
years based on the number of displaced persons for whom 
they have: provided accommodation. Finally-—and this is a 
prowision certain to provoke conflict—it shall no longer be obli- 
gatory on the authority to purchase and destroy property, the 
sBill providing that owners may be comptlled themselves to 
clear a given site of buildings within a given short period.—- 


Gretna, Green Agatn—tn the case of Sefton-Toms v. 
Stirling, disposed of by Mr. Justice Maugham last Saturday, 
the plaintiff asked for an order that the trustees of her settle- 
ment should transfer to her, as the person absolutely entitled, 
substantial trust funds which she had settle! on her first mar- 
riage in 1926. The first marriage was an unhappy one, and in 
March, 1928, these was a decree nisi which was made abso- 
lute in October of, that year. There were no children of the 
marriage: In November, “1929, the plaintiff executed an appoint- 
ment of the funds to herself, but a difficulty arose owing to 
the fact that on September 29, 1929, she went threugh a 
form of marriage at Gretna Green” If that marsiage was valid, 
the execution of tht appointment was not, aseno power existed 
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during coverture. She had since regularly married her Gretnî 
Green travelling companion. It was proved that the couple left 
London on the 28th September, arrivedeat Gretna Green on the 
29th, and went straight to the blacksmith’s shop. The certifi- 
cate, which bore a picture of the smithy, was signed, “Richard 
Rennison, priest. 3 The plaintiff’s husband admitted that he 
had never been in Scotland before the 28th September last, and 
that he had spent the previous three’ weeks in London. At the 
smithy he and his wife had held harids overethe anvil. The 
blacksmith had asked whether they were single ard*had then 
told him to put the ring on his wife’s finger, and had pronounced 
them man and wife. They had not been asked whether either 
of them had been resident in Scotlénd for the twenty-one days 
required by the Act of 1856.* His Lordship had no difficulty in 
deciding that the ceremony at Gretna Green was an idle form 
which did not invalidate or, in any way affect the execution of 
the power conferred by the settlement, and he accordingly 
ordered the trustees o transfer the settled funds to the plaintiff 
subject to the payment of their costs—L.T., 1930, p. 298. 


* 
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Scottish Irregular Marriages—The Scottish mar riage laws 
often strike English lawyers as strange and unexpected, while 
their details are somewhat difficult to remember., Irregular 
marriages in Scotland are contracted (1) per verba de praesgnti, 
(1i) by promise subseguente copula, or (iti) by “habit and repute.” 
As regards a martéage of the first kind, the consent must, of, 
course, be given by each to each in all seriousness, and when 
that is So, and the consenteis to a present marriage, it con- 


stitutes psum matrimonium even before consummation takes? 


place. When intercourse is claimed as constituting à marriage 
of the second kind there must have been a definite promise of 
marriage which has been relied on: mere courting is not suff- 
cient. When habit and repute are put forward as constituting 
a marriage, the repute must have existed among friends and 
equals with good Opportunities of jitdging and before whom a 
man would not be libely to pass off his mistress as his wife, 
for, as Lord Watsgn said in the Dysart Peerage case, (1881), 
“when a man takes his mistress with him to an hotel or goes 
with her to a shop to buy baby linen, the probability is that he 
will prefer describing her as his wife to explaining the true 
positigħ,” and, therefore, evidence from such quarters will have 
no weight. Fhe- cohabitati8n must, last for some’ years and 
must be in Scotl@nd—not, for instance, in the Isle of Man, as 
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8ccurred in one case. Lord Brougham’s Act of 1856, referred 
to in the Sefton-Toms case, was passed “to check border marri- 
ages. It required tha one of the parties to a marriage “by 
declaration, acknowledgment, or ceremony” should have his 
or her usual place of resitlence in Scotland, or should have 
lived there for twenty-one days next preceding the marriage. 
It does not, it appears; apply to the second and third kind of 
marriages mentioned above. A “clandestine” marriage in Scot- 
land is one where the religious ceremony “gangs agley” 
because bans areenot duly published or because the celebration 
is by a “trafficking priest,’ i.e., a layman who deceives the 
parties by pretending to be a priest. Such a marriage may 
be valid as an irregular m&rriage—L.T., 1930, p. 299. 
: = ® 
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No Innocent Man Hanged—Whether the capital punish- 
ment controversy is to be settled by assertion and counter-asser- 
tion we ‘are very doubtful. Authoritative statements are put 
forward by persons of experience both one way and the other, 
but on some subjects the ipse dixit of even the greatest is of 
little value. Personal temperament counf$ fer too much. “Ji 
is, too, an age which Will not accepta statement without asking 
why it is made. We are, therefore, glad to see Lord Buck- 
master sceptical upon the assertion of the negative, that “no 
innocent man is ever hanged.” It is interesting to observe that 
in his evidence before the Select Committee now sitting, he 
used the same line of argument as we adofted in discussing this 


“point (see p. 2 of our issue of 4th January last). It is, 


perhaps, a coincidence that he useg the same illustrative cases as 


e we did—Slater, Beck and Habron—or may one conelude that 


our papereis perused by high judicial authority. We advocate 
no pronounced views upon capital punishment, but we repeat that, 
if it is essential to the case in its favour that no mistake can 
possibly be made, then the death penalty stands condemned. In 
fact both sides can produge solid arguments one way and the 
other. The “no possible mistake” nonsense és a mere sop to soft- 
heartedness. The question is one to bę settled on the balance 
of. advantage togthe community. The personal view of the 
writer is that there is a slight balance jn favour of an experi- 
ment in aboljtion, and he would like tg see an Act prohibiting 
the pronouncing or execution of the death penalty for a period 
of say fiye years, the matter thereafter to come up angually in 
tfe Expiring Laws ContinuianceeBill—S.J., 1930, p. 207. 
Bray ` 2 
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Induction of Chief Justice Hughes—American journals 
have a genius for devising laconic captions for their news para- 
- graphs, and these, although amusing endugh, are sometimes’ apt 
to strike the English reader as lacking in dignity. Thus, when 
Archbishop Davidson resigned the Primacy of the English 
Church the fact was anounced in an American journal with 
the laconic heading “Canterbury Quits,” a mode of reference to 
the aged and dignified cleric whicH, to say the least, was in 
doubtful taste. Of course, no offence was intended any more 
than when more recently an Anserican legal journal “headed a 
paragraph with the somewhat abrupt line: “Hughes takes oath 
as Chief Justice.” But this is a way which Americans have,- 
and of which, although we rarely think of it, we have a counter- 
part in the time-honoured pfactice of law reporters in giving 
merely the surname of counsel whê argued a case, unless, indeed, 
to avoid confusion with another barrister bearing the same 
patronymic, initials have to be added. Although, «however, 
the American journa# docks the new Chief Justice of his Chris- 
tian names in the heading referred to, it is only fair to add that 
these are fully givey in the body of the paragraph where we 
are told that the’ ceremony of his inductign was simple but im- 
pressive. Mr. Justice Oliver Wendell Holmes, who has been a 
judge for the long period of forty-eight years, twenty-eight of 
which have been on the bench of the Supreme Court, and of 
which he is now the senior member, presided on the occaséon, 
made the anneuncement of Mr. Taft’s resignation—his death 
occurred shortly afterwards—and the appoigtment of Mr. 
Hughes, and then he directed the clerk of the Court to admi- 
nister the judicial oath to Mr. Hughes. Complying with the | 
usual practice in the Federal. Courts, the new Chief Justice raised ` 
his right hand, read the oath, and then signed it for the records. 
The ceremony, it will be observed, closely resembles that of the 
swearing in of judges of the English High Court. Our Scot- 
tish neighbours have a more elaborate procedure, actually 
requiring the newly appointed judge to go through his 
_ trials, first in a °Court of first instance, and secondly in 
the Inner House of the Court of Session. Suggestions have 
been made for the abolition of this proceduré, but so far with- 
out result.—S.J., 19309 p. 223. e 
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Hagman Sterilisation.—It is not realised in this country shew 
far the eugenists have proce€ded to carry their, theories itto 
effeot in some patts of the world: ' oT hee Hungarian midwife 
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yvhom a recent trial showed to have supplied arsenic to wives 
and mothers burdened with the idle mouths of chronic invalid 
relatives was but turnifg to her own advantage the stern econo- 
mic pressure upon her neighbours, although incidentally she was 
in some cases furthering the elimination of the congenitally unfit. 
But elsewhere the State itself assumgs the engenic function. 
In California, between 1910 and 1929, six thousand and fifty- 
five operations have been pérformed in public institutions of the 


` State designed to prevent reproduction of the human. species. 


Generally’ speaking, this practite has been carried on under ex- 
press statutory provisions definitely aimed at preventing the pro- 
pagation of mental’ defectives and other unfit persons, and these 
statutes have been ruled by the State Courts and the United 
States Supreme Court, to be constitutional. Those performing 
the operations are relieved by law of civil or criminal liability 
when acting within the statutes. It is a surprising picture. 

Control of the individual by the community can be carried to no 
higher point, and what is truly remarkable, it occurs in a 
land where personal liberty has been the watchword of the. 
people from their very beginnings. California does not stand 
alone, though that State heads the list in this matter. How far 
the object aimed at is being achieved can be but the subject of 
a guess. The factor of heredity operates oddly, and it may be 
that by suppressing the unfit, the genius may also be accidental- 
ly eliminated. The final outcome of such interference is, in 
any case, exceedingly likely to differ from ithe expected. S.J.; 


«1930, p. 240. -. 
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Authors on the Bench—An eminent practitioner, since 
deceased, was once heard to say that he read nothing but law. 
The profundities of the science he certainly knew, but how 
much he lost by shutting himself off from the great field of 
humane literature it is impossible to estimate. Happily, many 
judges whose daily lives are spent in expounding * ‘the lawless 


' science of our law” do nôt confine their sfudies within purely 


professional limits, and every now and again give evidence of 
their skill in the ‘domain of criticism and.appreciation of the 
great writers of the past. The fine classical learning of the 
Lord Chief Justice is, as we all know,*frequently exhibited in 
an apt quotation or felicitous phrase, just as his skill in marshall- 
ing his facts and presenting them in a lucid arsangemént was 
shown. in his recent bopk on The New D&potism.” Mr. 
Justice” Mackinnon % is, another member of the’Bench whose®lite- 
e. ° 
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rary studies find expression in the careful editing and annota» 
tion of some English classic. A specialist not only in commer- 
cial law, he is likewise a specialist in all the learning that has 
gathered round the incomparable Jane Austen, and the “Old 
Benchers” of Charles Lamb; and these he has now followed up 
by an admirable edition ef Fanny Burney’s “Evelina,” the novel 
which on its first appearance took captive such men as Burke, 
Windham, Gibbon, Reynolds, Sheridan and Johnson, the last 
named greatly preferring it to the writings Of Fielding—an 
opinion which, however, has scafcely been sRared By "posterity, 
excellent though “Evelina” is not only for its story, but for 
the pictures is affords of contempoyary life’ and manners. In 
this little book the learned Judge has found a subject to his 
very heart’s congent, and his cepious annotations, the result of 
much research, will inspire his réaders with not a little of his 
own enthusiasm.—S.J., 1930, p. 253. 





CONTEMPORARY LEGAL LITERATURE. 


At a time whe the air is surchargeé with ideas of reform 
in law school courses, it i$ opportune to find the useful and 
thought-provoking article “Making Lawyers” contributed by 
Professor John Dickinson of Pennsylvania University to North 
Carolina Law Review, (1930, June Part). It deals with the éur- 
riculum in the Wnivetsity of Pennsylvania, but the discussion of 
the subject is general and of general application® It must be ad-* 
mitted that neither the law school course alone nor mere work in 
a lawyer's office will be sufficient to equip a man to the bar but a 
happy combination of both is necessary. The law-appsentice who 
has not the theoretical training in a law school may get a good 
training in every-day rules of procedure and evidence and in draft- 
ing the familiar types of instruments current in the community 
in which his master practises. He may also acquire a working 
ability to search titles, and even prepare pleadings in familiar 
cases. But, as the Professor says, it is necessarily limited to 
routine. “His law, in other words, comes tọ him as a matter 
of habit rather tharf? of understanding and in consequence he is 
subject, like all who rel exclusively on habit, to the disadvan- 
tage of not being equipped to face other than familiar situations. 
But now when new branches of. law and variety of situations 
spring ‘up withthe changing ngeds of society, a preliminary legal 
training is necessagy to guide the studént ang help him to tackle 
a problems, The task of the lawyer does net step with merely 
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picking’ up the lex scripta but he has to develop law through his 
arguments before courts. 

The real quest of the Professor is to see what best and how 
much could be taught in a law school to fit the student for this 
ideal. The law school, he says, has two tasks before it :— 

(1) to equip students with knowledge of a large enough 
body of law to serve as ap orientation and starting point for 
learning the additional law they will need from day to day in 
practice; , J a 

(2) to habituate them to dealing with the application of 
law and with gaps where no legal rule exists. 

The case system of instruction has some advantages but in 
the limited period of the college course it is not possible to take 
to it. There are essential swubjécts and “elecifue’’ or optional 
subjects to be taught in the college. What are essential and 
what are not depends largely on the needs of society at the time. 
The Professor gives an instructive table to make this point show- , 
ing the degree of prominence attached to the different subjects 
daring: the times of Blackstone and Kent and in Pennsylvania 


itself during 1871, 1874 and 1930. oe 
e 
e 
Black- Kent U. of U. of U. of 
z stone. Penn. Penn. Penn. 
; 1871 1874 1930 
e Private Law. pe pe pe pc pe 
Property Law (Total) .. .. 333 -339 266 203 210 
a Real Property , we sa 24.0 22.2 166 125 10.5 
Personal Property “ sx 1.8 2.5 4.2 4.7 2.6 
Wills & Succession ia oe 4.5 54 c3 3.1 2.6 
. Mortgages s se S020 Z7 a | mg, 
Trusts is 0.1 1.1 a Ke s5 
< Contract Braħches (Total “+ 26 148 2.7 = 25.0 23.9 
Contracts Pe Ae 11 a 3.1 8.0 
Sales . = 2e 3.7 z: 3.1 5.3 
Negotiable Instruments eco L 2.5 y 3.1 5.3 
Agency ne aaa sa 1.5 si 1.6 5.3 
Bailments oe Pa Ar 2.6 ” 1.6 ys 
Suretyship s rs Ae es 0.0, a 6.2 
Insurance Se Sy Pe 0.5 sis 4.7 
Partnership ie oa . 02.1 “5 1.6 
Bankruptcy A T i 0.8 oy 0.0 
Maritime Law oh AA 0.0 11.5° és 0.0 si 
Torts ene we 0.4 0.4 0.0 0.0 8.0 
Persons ° ifs an 27 e85 4.2 3.1 2.6 
Corporations si 0.9 2.1 0.0 1.6 5.3 
Equity and Equity Procedure oe 15 0.0 250 18% .80 
Criginal Law ; . 214 0.0 24 31° 5.3 
Conflict of Laws “-#0.0 0.0 a7 3.1 5.3 
Procedure, Pleading and Pràctice . z 
(including evidence), »-9 ait 14.2 00 250 187 158 
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Black- Kent U. of U. of U. A 
$ stone. Penn. Penn. Pent 
1871 1874 1930 


Private Law—(contd.) p.c. p.c. p.c- p.c. pc. 
` Public Law (Total) a v 25.8 281 16.7 6.2 5.3 
Constitutional Law és a 16.7 13.2 42 3.1 5.3 
International Law ue ae 0.0 10.5 4.2 3.1 a 
Jurisprudence ee a 9.1 4.4 8.3 0.0 


The writer points out towards the end that with the rise 
in importance of new branches of law in fields fike corporations, 
taxation, public utilities and administrative faw, some of these 
subjects must be taught in a law school ag essential subjects 
along with contracts, torts, evidence, procedure, wills, trusts, etc. 
The attempt of the University must be to try and compress the 
time necessary fer the other subjects’ witltout in the least degree 
affecting efficiency in the training so that it may thrust in these 
subjects. 

The writer refuges the attempt on the part of some reform- 
ers to classify law in accordance with human activity like “Law 
of business,” “Family Law,” “Criminal Law and Criminology.” 
But as the Progess8r points out several subjects will get into 
every branch of this clasgification and ‘vill tend to reduplica- 


tion rather than compression. The better course will be to take , 


' up the abstract juristic classification and in dealing with any 
general rule to point out any slight variations that may be in 
their applicatign to different branches of law. The task of the 
law student is not tesearch. He has hardly time for it and 
. e . . . 
however much it may be useful to have treaties on individual 
subjects like Banking, Real Estate Practice and so on, the con- 
cern of @he student is primarily with legat categories; and theire 


action on social or economic facts must be brought before him - 


in the course of directing his attention to the former. 


The distinction between possession and custody is very thin 
indeed and it is not easy to define evhen exactly a servant can 
be said to be in po$session of his enfployer’s effects. This dis- 
tinction becomes very -material in the Criminal Law. The note 
to R. v. Harding, (1929) 46 T.L.R. 105: 21°Cx.A.R. 166 in the 
Law Quarterly Review for April, 1930, points out that the deci- 
sion will not be regretted, but that the basis of the decision is shaky. 
In R. v. Harding, the Court of Criminal Appeal held that when 
A broke into-g house and forced a maid-servant, the only pergon 
then in the house, the master Being in the garden, to give him her 
master’s coat, £ tobbed the maid-servant of the, coat. The case 
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int. v. Deakin and Smith was relied.on. ‚The note: points oitt! 
that the Judges only referred to the short summary of it- in- 
2 East’s Pleas of the Crown at p. 653 and that the fuller report 
of it in 2 Leach 862 shows that the very case on hand of a 
servant living in the house was put before them and distinguish- - 
ed. Deaktn’s case went off more on.the argument of ab incon- 

vementi and whatever may be said of the case “where the- ser- ` 
vant’s charge is to be executed at a distance from the master 
and where the maifner of the execution is necessarily left in 
great degreé fo the iscretion of the servant,” the note ae 
that it cannot apply to the present case where the coat was not 
specially entrusted to hêr and the master was within call. 


“Crime is an organised Masias in many respects the hest 
and most highly organized businéss of the day. These modern 
criminal gangs plan their crimes weeks in advance, fixing the 
day and‘the*hour and the.place. They locate their. high-power- 
ed automobiles on different sides of the spot or place where the 
crime is to be committed, their sentries engaging the attention 
of the policemen on duty; their trigger men, # they are called, 
do the shooting if necessary. They have their lawyers employ- 
ed in advance if they happen to be caught, surety companies 
arranged with to provide bail bonds for them if arrested and 
arraigned in ¢ourt—all of this done beforehand—their altbis 
arrangtd so that if apprehended they can prove themselves to 
have been somewhere else at the time of the commission of the 
crime.’ ° 

This is the statement made by, Hon. William McAdoo, 
Chief Magistrate of New York City,” before the Baumes Com- 
mittee of the New York Legislature and quoted by Mr. Martin 
Conboy in his article “Organized Crime as a Business” contribut- 
ed to the New York Law Quarterly Review. The writer de- 
scribes several instances where the commission of the crime 
was all pre-arranged and even methods of escape pre-conceived. 
There seem to be cases wheré gven the plea of abi were arrang- 
ed for in the event of apprehension. The individual crimes 
due to individual’s passions are stated to be only, 30 per cent.: 
while the crimes organised for profit are 70 fer cent. and of 
this the individual crfmes ere all efficiently apprehended and 
handled but only a small percentage of the major criminal is 
apprehended and even when apprehended, a good percentage of 
them escape. The writer says that the defect is in the faw “which 
concentrates atterttion gipon the individual charged with crime, ` 
and deals with him, when epprehended, as a free citizen, r rather 
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than as a soldier in ay army by which society is continuously apd ` 
systematically despoiled.” The “writer examines the .reasons 
for the growth of the organisation buf whatever they may be, it 
is necessary that means should be found to combat those orga- 
nisations by bringing to book the ringleaders of the organisa- 
tions, who work behigd the screens. The actual doer of the 
crime is often an insignificant person who does not mind much 
whether he is within or without the prison. It cannot be denied 
that if, as the writer appeals to, the people* wanted the crime 
business to be ended and co-opérated it cour at leSst be reduced 
in quantity though not wholly eradicated. , 





BOOK, REVIEWS. 


TRIAL OF Motor Car ACCIDENT Cases, by Andrew Dewar 
Gibb.. Published by Messrs. Sweet and Maxwell, Ltd., 1930. 
Price 20s. net. % 

Taking into consideration the increasing number of motor 
cars and the fairly good number of daily accidents in congested 
cities, we camwot adequately estimate the value of a book of this 
kind, which reduces the gonduct of the’ trial of a running-down 
action to an exact formula enabling thereby the advocate to ask 
the right question at the proper time. The sensible and relevant 
questions that ought to be put in a motor accident case appear in 
the margin while the body of the book comments on the ques- 
tions, containing gf the same time the law, laid down in proposi- 
tions or rules and followed by pertinent illustrations and 
references to decisions of qurts. Though this book happens to 
be an Adaptation of an American original, the attempt to intro- 
duce English and Scottish cases while retainifg American 
decisions makes it worth studying. 


. The author has to be congratulated on being almost the first 

in the field with a work on such a novel and attractive subject. 
, h A PESSE 

THE MERCANTILE LAW or INDIA SERIES:—THE NEGOTIA- 
BLE [INSTRUMENTS ‘Aci, by T. Ramachandra Rao, B.A., B.L., 
Advocate, Madras. Price Rs. 8. E i 

This is the first of à series in which "Mr. T. Ramachandra 
Rao: proposes to givea comprehensive statement of the Mercan- 
tile aw of India in all its aspects. It is the first ofits kind. It 
is désigned on the lines of Smith’s Mercantile Law. As pdinted . 
out by Mr: Justice Venkatasubba Rao in fhe valuable Foreword 
contributed by him’a:book of this kin@ is a real desideratimr-for 
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the reason that while books dealing exclusively with each of the 
topics comprised must treat the subject in isolation from the rest 
of the subjects a book of this kind “endeavours to consider the 
various allied subjects in their entirety and has advertence to their 
mutual-bearings.” It is useful to the lawyer. To the business- 
man it is indispensable. It will keep thẹ latter from many a 
pitfall and, wisely handled, may even dispense with the necessity 
for his resorting tor most of his ordinary business to the lawyer. 


The besetting ‘sin of the ordinary run of law books in this 
country is formlessnéss and want of clear thought. Most of 
them are mere digests without the least idea as to arrangement 

` or consistency. Not infrequently, two statements are found in 
close contiguity without any attempt at explanation. ` Mr. Rama- 
chandra Rao’s book, we tire glaq tô note, is entirely free from 
this charge. Without going into needless details, but at the 
same time omitting nothing which need be known, Mr. Rama- 
chandra Rao has carefully arranged his materjal and, so far as 
we have been able to examine, has accurately and lucidly stated 
the law. It is not a bare statement of the law unaccompanied 
by the discussion of the principle underlying. “It ia.a refreshing 
combination of both and*we have no doubt that the series will 
be popular with the student, the lawyer and the businessman 
alike. The usefulness of the book is enhanced by the printing 
in the Appendix of all the various enactments that bear on the 
topics “discussed—the Law of Negotiable Instruments. The 
selection is not confined to the Negotiable Instguments Act but 
includes others, the*English Bills of Exchange Act and portions 
of the Limitation Act, Stamp Act, the Usurious Loans Act, 
Indian Evidence Act, the Bankers’ Book Evidence Act afd the 
Civil Procedure Code. 


THE SALE oF Goons Act, by Messrs. P. Ramanatha Aiyar 
and N.S. Ranganadha Aiyar. Published by The University 
Book Agency, Kutcheri Road, Lahore. Price Rs. 5. 


With their usual habit for elaboration with a wealth of, 
details of any subject they happen to choose, the authors have 
given their best attention to the Sale-of Goods Act.. Every 
section has its full explanagions and illustrations ` following it,. 
arid-there can be ‘no want felt by the student when relevant ‘pass-. 
ages from the decisions of English Judges find themselvés tyan- 
sported verbatim in these pages. The. history of, the Act? ffon. 
the time when it was q bill up to its final stage’ of Appearing” ont, 
the Statute or: ¿has bers traced in the first few ‘piges tö Keep 
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the reader aware of the scope and the purpose of the Act. We 
had rarely. doubted” the capacity of the authors to hunt for 
quotations and passages from variof&s text-books and leading 
cases on the subject, and the expectations are more than fulfilled 
when ‘they have arranged them in the proper way with almost, 
word for word annotation of the sections. 


Innan Potice Acts, by M. K. A. Khan, K.S., M.A, LL.M., 
Advocate, Lahore. > 5 


. This book treats of the Indian Police Acts (V of 1861), (III 
of 1888) and (XXII of 1922), providing ys with a good deal of _ 
analytical notes under every sestion along with the case-law 
bearing upon the subjects The noteworthy feature of this 
attempt to waite an elaboratt cpmmenfary is that the analogous 
law as found in the various local Acts of the presidencies is’ 
given ‘side by side with the main Act. .. 


: We are quite appreciative of the merits of this book. 


-THE InpransSate or Goons Act, by A. Ramayya, Pleader,. 
Madura, 1930.’ Price Rs. 3-8-0. © 

-= The’ passing of the ‘Indian Sale of Goods Act has set many 
a diligent. student of that branch of the law to write full com- 
mentaries, bringing out the almost entire modelling of that Act 
oni ‘the English Sale of Goods Act of 1893. The Report of 
the Special Comphittee itself can give any one the idea, how 
much:of real endeavour was directed bythe framers of the Act, 
te bring: the present law Qf Sale of Goods in conformity with 
the EMglisl Law, especially in view of the great conveniente 
which would be effected if there was a uniformtty of law in 
the various countries, particularly those having trade dealings 





kernel of some-of the judgments.of the English Judges, in the, 
langnage. of either. the original or the author, finds a place:jn-the. 


noes and wë feelno.doubt that thé attempts of-the author also 
te, add his pwh. explanations. to. the. gectfons.-in: a suecinet zand. 
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‘clear manner, will aid the readers to get a sufficient understand- 
ing of the subject. i 


AN EPITOME oF THE LAW OF ADOPTION AS ADMINISTERED 
_In BritisH Inpa, by M. P. Tandon, B.LIT.SC., Lawyer, Allaha- 
bad. Price Rs. 1-2-0. ` 


- This very tiny volume gives a concise account of the prin- 
ciples of adoption as developed by case-law in the various 
High Courts of India. Not being a treatise on the subject, it 
deals only ‘vith th® broad outlines of the law of adoption. More- 
over the case-law given here can give no greater aid to lawyers 
than digests of ca8es whigh are daily adding to their own 
numbers. Perhaps students of calleges who are eager to avail 
themselves of brief notes dn that branch of theeHindu Law n may 
feel it worth while to find in it their desideratum. 


Tur [npian SALE or Goops Act, by Y. V. Chari, B.A., B.L. 


This is again a good attempt at elucidating the principles 
underlying the sections of the new Act, with all the necessary 
care and discretion bestowed on the select ion “of the important 
decisions which had moulded the law on the subject as adminis- 
tered in England. For an analytical comparison of the sections 
with those of the English Sale of Goods Act and the Indian 
Contract Act, we need- not seek here in vain. Though concise 
of form, the contents will, we are sure, satisfy the curiosity of 

the readers to probe into the changes and improvements on that 
* branch of the law brought into existence by the passing of this 
Act. ` ° 
2 e 

Tue*Inpian Evipence Act, by K. Jagadisa Aiyar, B.A., 
M.R.P.A. (Lond.). Compiled at the Madras Criminal Cases 
Office, Madras. Price Re. 1. 


In order to satisfy the demands of the members of the Bar 
for a handy édition of theeAct, the author has brought forward 
this book after having taen the pains to add to it a short sum- 
mary of the sections along with a brief*introduction explaining 
the importance of*the Act itself. The compiler has incorporated 
all' the amendments to the Act up to the year 1930. 

z . f ; 

Tue Cope oF Civi Procepure with a full and exhaustive 
commentary, by Dhirendranath Guha, M.A., B.L.9 of the Bengal 
-Civil Serviçe. (Judicial). . Part I. Printed at iite Štandard Law 
- Book Society, Calenta Price Rs: 2., 
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This. is the first part of an exhaustive commentary of the, 
Code planned out by the author. The first three sections of the 
Code are the subject-matter of this-volfime and the notes and 
references are copious and complete. Of course, considering the 
number of issues, of the size of this-part that will be required to 
make up the whole, we arg led to infer that the work, when finish- 
ed, will be immense. 


INDIAN SALE OF Goons Act, by S. R. Dongegkery, B.A., 
LL.B., Attorney-at-Law, Bombay. Published by Messrs. Butter- 
worth & Co. (India), Ltd., 1930. Price Rg. 5. 


This is a short and neat ¢éommentary on the Indian Sale of 
Goods Act, 1930, It is modellegl on the lines of Chalmer’s book 
on the English Sale of Goods Act? The author has taken great 
pains to compress in as short a compass as possible the effect of 
the leading decisions on each section. The result is that he notes 
are clear and accurate so far as they go, it cannot be said that the 
book deals exhaustively with either the case-law on the subject, 
English or Indian, or with the various difficulties of interpretation 
experienced by English Judges, especially as fegards the applica- 
bility of the several sections*to C.I.F. sales. To give an illustra- 
tion, in dealing with the question of the measure of damages 
in the case of an “anticipatory breach of contract” under sec- 
tion 60, the vexed questions as to the buyer’s duty or right» to 
go into the market as against a defaulting seller, whether the 


duty arises only wheg it is.reasonably necessary toeprctect the inte- + 


rest of the defaulting seller, or whether it is an absolute right 


of the buyer, how the damages %re to be calculated when the action z 


comes on for trial before the day of performance artives (cf. 
Millett v. Van Heek, (1920) 3 K.B. 535 and on appeal (1921) 
2 K.B. 369; Melachrino v. Nickoll and Knight, (1920) 1 K.B. 
693) and all these are not discussed ‘in detail. 


But all this is merely incidental to the compression which 
the author has aimes at and does nofedetract from fhe value of 
this commentary as a ugeful addition to the literature on the sub- 
ject both to the student as well as to the pragtitioner, bringing 
as it does in a hand¥ form in clear and precise language, a vast 
amount of information on a growing branch of Jaw. 
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EFFECT OF CONVERSION inp RE-MARRIAGE OF 
HINDU WIDOW ON H&R*PROPRIETARY RIGHTS. 


Ancient Hindu Law is silent on this topic. Whether 
Hinduisth was not a proselytising creed, or whether re-marriage 
of widows was unknown to the Hindus apart from custom—a 
body of immemorial usages which existed independent of, and 
prior to, the Sanskrit Law of the Aryans, if is now covered 
by authority that conversion and re-marriage are permitted by 
Hindu Law. As to the efféct-of Hindu widow’s re-marriage 
after conversion on her existing rights, there is a considerable 
conflict of judicial opinion among the High Courts in India. 
Tiere is no authoritative pronouncement of the Privy Council 
on this question. We attempt to examine ‘briefly in broad 

‘outlines this moot point in Hindu Law. 


The term “conversion” is notenecessarily change of religion, 

* but means and includes change of social order or cast® as well. 
We propose to'deal with conversion under two heads— (t) Social 
conversion, and (1i) Religious conversion. Was social conver- 
sion recognised by the ancient Hindus, and if so what was its 
effect on the rights of the convert? This aspect of the question, 
as far as we can see, has ngt come up before the Courts of Law. 
The answer to such an inquiry serves if at*all but an academic 
value. This kind of conversion was nat easily achieved. Be- 
fore this conversien or change from one social order to another 
obtained religious sanction in ancient times, the matter had to 
pass throughs several stages of Aryan,civilisation resulting in 
internal dissensions, protracted struggles and no common san- 
guinary warfares.* Thus was the battle fought and peace con- 
clided. Rajanyas like Visvamitr’, Vithahavyaeand Janaka, to 





a, ~ a e 
1. Dr. “Muir’s “ Original Sanskrit Texts,” Vol. I, Ch. IV. 
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mention a few, were elevated to Brahmanhood. If conversions 
from a lower to a higher order within the four walls of 
Hinduism was not only possible but was permitted and recog- 
nised by eminent ancient sages, it follows a fortiori that conver- 
sion from a higher to a lower order is possible. Then what is 
the effect of such conversion on the existing rights of the con- 
vert? ~Ordinarily on the general principles of jurisprudence and 
considerations of equity, it can be safely said that on such -con- 
version a Hindu should not be divested of thé estate already 
vested in him, in the absence of any expregs text? of Hindu 
Law to the contrary. We are also fortified by another con- 
sideration. So long as the caste-sygtem did not assume a defi- 
nite shape, as it was undofbtedly unknown to the ancient 
Aryan-man and tp the composers of the Vedic hymns,’ the rights 
of the convert are to be regulated and determined by the pre- 
vailing practices of the times. Therefore in that state of society 
a widow-convert could not possibly forfeit her rights to the 
estate of her first huSband if her re-marriage was permitted by ` 
custom. ‘This state of society, however, did not last long. The 
universal principle o£ “division of labour” was replaced by a 
“religious element” in later times and the eonduct of the Aryan- 
man came to be influenced*by this religious impact. Law im- 
posed penalties whenever the integrity of social order or the 
purity of blood was in danger of being threatened or violated. 
The principle “Poeta nascitur, non fit” applied with equal force 
to a Hindu. This was the state of affairs till 1850. 


In 1850 “The Caste Disabilities: Removal Act’ called also ° 
“The Freedom of Religion Act” was passed. Its object was to 
relieve the convert from the trammels of law. Whether the Act 
was intended to relieve social converts of this class who remain 
‘as Hindus and who desire to be governed by the principles of | 
Hindu Law, it is hard to decide. It has been held that the Act 
saves an “outcaste’—man or woman, widower or widow—from, 
forfeiture of his or her rights to property, vested or contingent.® 
The term “outcaste’ though Rare E means a Hindu convert 
from one order to angther, it connotes in ordinary parlance a | 
degraded Hindu and who is subject to social ostracism. It is 
really the object of" the Act to give protection to such, people. 

z e 





a $ = e. 
_ 2, Max Muller’s “Chips from a German Workshop,” Vol. II. Vide 
also his remarks on Purusha Sukta (Rig Veda, I. 90) in his “History of 
Sanskrite Literatuge.” . ; . 
3. Khunni Lel v. Gobind Kr&ina Narain, (1911) 21 M.L.J. 645: 35 
A. 336 (P.C.); Bhugjun Lal v. Gya Pershdd, (189) 2 N.W.P. 446 and 
Ram Pergash Singh v. Mz. Dahan Bibi, (1923)eT@L R. 3 Pat. 152. 
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In the several cases that came up before the Courts, the convert 
is from a higher to a lower caste. But the difficulty arises 
when the convert is from a lower to a higher order. The Courts 
were not called upon to consider the effect of emulating or en- 
hancing one’s social order on one’s existing rights. Does Act 
XXI of 1850 contemplate such cases; aud, if so, does it save the 
convert from forfeiture of, his entire property as per the pro- 
visions of the Act, or only certain items of the property as it 
appears to be reasonable and just? That is, if a Hindu of a 
lower order*enhandes his social°order, is he entitled to hold such 
items of property as sheep or poultry which a member of his 
higher caste is not “permitted a Hindu Law to possess? 
This difficulty can also be felt in the other case. That is, where 
a Hindu degrades himself or becomes an outcasée, is he entitled 
to hold such items of property as family idols or objects of 
religious worship which a member of his lower caste as a Hindu 
is not allbwed to possess? There is the difficulty either way 
against the retention of entire property in the case-of converts 
who are within the pale of Hinduism and who want to be govern- 
ed by Hindu Law. The object of the Actis not to save such 
people.t We cannot, however, ignore the general principle of 
equity that an estate once vested cannot be divested which applies 
to such converts independently of the Act. We therefore sub- 
mit that thé answer to this question must be sought in the com- 
promise between religious susceptibilities and equities of envi- 
ronment. As to the effect of re-marriagesof a Widow of this 
class on her righés to the estate of her first htisband, the answer 
is not difficult. The widow is a Hindu despite her conversion. 
„If she re-marries, she forfeits the &state under Hindu Iw; for 
she has not, “kept the bed of her lord unsullied.”* The same is 
her position under Act XV of 1856 as clearly expressed by 
S. 2 of the Act. Different considerations must prevail if re- 
marriage is permitted by custom. The reasons for such a view 
will be considered later on. a = 
é ; a 
The second aspect of conversion, namely, religious conver- 
sion or change of religion may be dealt «vith. Does a Hindu 
woman forfeit he» husband’s estate on her apostacy ` under 
Hindu Law? Whatever might be the psinciple originally and 
historically speaking, upon which the right of inheritance-and 
succession of a widow to her husband’s estate is founded, so 
far, as a widow under Hindu Smritis is- concerned, her hetitable 
—— aaaaaaaaaaaaasasasaaaasasaamaeasaeasaeasasaeasasasasay e - 
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capacity is based upon a religious doctrine. A Hindu woman 
after her husband’s death inherits his estate on the theory that 
she is the surviving half of the body ôf her husband, and on 
the principle that she confers spiritual benefit on her deceased 
husband.“ The Smriti writers penalised the renunciation of 
religion by forfeiture af property. Therefore apostacy of 4 
Hindu widow entailed forfeiture of her husband’s estate. This 
state of things, however, could not continue long. By virtue’ of 
Act XXI of 1850 apostacy of a Hindu widow “does not involve 
forfeiture of her rights; neither ddes this Act tnlargeher rights.’ 
This is the state of the law at the present day. 


_ What then is the effect pf re-tharriage of a Hindu widow 
after conversion on her rights under the personal law of the 
Hindus and under the statutes? Firstly, her position under 
Hindu Law may be examined. The earliest case on the point 
is Matungini Gupta v. Ram Rutton Roy? a decision of five 
Judges of the Calctstta High Court. This is not, however, a 
direct authority on this aspect of the question. The facts of 
the case are singulay, A Hindu widow declares falsely that she 
is a Brahmo.and*then re-marries a Brahmo, under Act III of 1872. 
The majority of the FulleBench held that by her re-marriage 
she. forfeited her interest in her first husband’s estate. The . 
result was arrived at on a consideration of S. 2 of Act XV of 
- 1856, to which we return presently, though an attempt was 
made at its effect under Hindu Law. So far as the result is 
concerned, we agree with their Lordships for the following, 
reasons. In this case there is no question of conversion at all. 
The widow at the time ofeher re-marriage is not in fact a 
Brahmo*but a Hindu. As a Hindu she forfeits her rights under ° 
Hindu Law and under S. 2 of Act XV of 1856. °When she 
could not get by honest means how could she hope to better 
her position by false pretensions? Courts ought not to encou- 
rage the fraudulent and the unscrupulous. Again, even if she is 
a Brahmo at the time of her re-magriage, there is no question 
of religious conversion. As a Brahmo she is still a Hindu and 
is amenable to HindueLaw. In either case there is forfeiture. 
But we are unable, with all respect to their Lordships, to accept 
their reasons for this view. 





; Ts S 
6: Per Vrihaspati and Yajnavalkya. ‘ 
4. Kishen-Singh`v. Bhagwan Das, (1915) 31 I.C. 476; Khunni Lal v. 
Gobind»? Krishn@ Narain, (1911) 21 M.L.J. 645: 35 A. 356 (P.C.) and 
Pathumma v. Raman Nambiar, (1921) LLR. 44 M. 891: 41 M.L.J. 243 
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© The nature of the estate of a Hindu, widow under Hindu 
Law was also discussed in the case. According to the referring 
Judges Wilson and Baner§i, JJ., who were also in the Full Bench, 
it was an estate during widowhood and liable to forfeiture upon 
a second marriage. This was also the view of the majority 
judges, Sir John Wallis, C.J., and Oldfield, J., in Vitta Taya- 
ramma v. Chatakondu ‘Stvayya® where the facts are 
a Hindu widow becomes a Muhammadan and mar- 
ries a Muslim “according to Muhammadan -rites. .With 
all respect °it is? difficult ‘to accept this view. . The 
estate of a Hindu widow is not laid down by any text to be an 
estate during widowlood durante viduitate. A Hindu widow 
can alter the tenure of her estate by {lienation. It can be shorten- 
ed during widowhood er extended beyond widqwhood. Even 
if the estate of a widow is still å widow’s estate after alienation, 
the surrenderee, or the donee or trustee of a religious endow- 
ment, or the purchaser can hold the estate beyond her widow- 
hood. When once an estate is a widow’s eshte, it is immaterial 
who holds the estate, whether the holder is a widow or an alienee 
from her. Also an estate which a widow holds need not neces- 
sarily be a widow’s estate. Hence a widow’s estate need not 
be an estate during widowhood, nor neéd an estate during widow- 
*hood be a widow’s estate. To hold therefore that forfei- 
ture under Hindu Law is entailed “by reason of the incompati- 
bility between the renunciation of a widow’s status and the re- 
tention of a widow’s estate’? is, we submit with? due respect, 
unwarranted by authority. bi 


Their Lordships also justify the forfeiture on the principle 
of analogy., The effect of re-marriage of a widow permitted 
by custom on her first husband’s estate was considered. In those 
cases no question of apostacy is involved. There is also a con- 
flict of opinion among the several High Courts. According to 

~ Allahabad, where a custom while permitting re-marriage of a 
— Hindu widow is silent as toeits effect on her right to the estate 
of her first husband, her remarriage does not entail forfeiture 
of her rights.*° This is also in consonante with thé ordinary 
principles of jurispfudence that a custom should be so interpret- 
ed as to be beneficial to the person seeking protection under it. 
This view has*been consistently followed*by that Court though 
in later cases the learned Judges hesitated to accept the former 
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view.** - But the view taken in Har Saran Das v. Nandi! wes 
maintained throughout on the principle of cursus curie. Patna 
and Qudh are to the same effect.1? Madras, Bombay and Calcutta 
take a different view. According to them, she forfeits her estate. 
The reasoning adopted by these Courts is twofold. On the autho- 
rity of Steeles “Indian Castes” it is held that the practice of 
widows forfeiting their rights in their first husbands’ property 
on re-marriage is a “universal practice.” If really it is such a ` 
universal practice in India as remarked by Mr. Justice Ranade, 
the caste custom permitting ré-marriage of Hindu widows is 
jot silent but is sufficiently eloquent. ` There is no force in 
argumentum ab silentum. | Thug this view is distinguishable 
from the Allahabad view.” 


` As to the ‘observation of MÈ Justice Ranade of the Bombay 
High Court that forfeiture of widow’s right is a universal prac- 
tice in India, we may just say a word. This views was ques- 
tioned by Mr. Justice Krishnan of the Madras High Court. 
Of a race of this ancierit people scattered through the length 
and breadth of the land with different types of civilisation— 
different in stature and colour, different in language and dress, 
different in habits and matners—we are not aware that there are 
not instances where a widow does not forfeit her estate on her 
re-marriage, Among them some are nomadics and: cave people 
whose “short and simple annals” are unheard of. Never did 
the bard sing nor the ethnologist relate “their homely joys and 
destiny obscure.”® Among them there areestill polyandrous 
tribes where the addition of a husband to the plurality of her 
mates Qn the death of one*does not entail a forfeiture of the 
rights of the woman to the estate of her deceased spquse. Again, 
among them there are cases where a widow while foregoing her 
right to her husband’s estate on re-marriage, gets the estate on 
the death of the second hushand in the event of the latter dying 
without means. The-right is not lost for ever. but is postponed ~ 
till a contingency arises. In sever§l cases the retention of the 
widow’s estate is incompatible with the determination of the 
widow’s right to maifitenance. ; 


—ws — — ~ — — 
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(1910) I.L.R. 32 A. 489. f 
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e The second ground according to thesg Courts is based on 
the fiction that the widow is the surviving half of her husband.” 
The application of this principle to people who are governed by 
rules of unwritten law different from the law of the Smritis, is 
undoubtedly unhappy. Such a principle is not only unknown 
to them but is unsuited, if not repugnant, to their mode of life 
and archaic customs.‘*@ It is curious indeed to hold further that 
a Hindu widow after conversion and re-marriage while ceasing 
to be the surviving* half of her Hindu husband, becomes insteail 
the surviving “half of her non-Hindu second husband.* In. the 
result, the pushing of analogy to the case of converts, that is, to 
circumstances fundaniehtally different, is unsound. It is against 
-all canons of logic; it is equally ofposed to all principles of 

equity. — ° ° ° e ° 
-- Apart from these considerations there is another difficulty. 
The view that a widow’s re-marriage after conversion entails 
forfeiture of her first husband’s estate is opposed to the general 
principle of Hindu Law enunciated by the® Privy Council in 
Moniram Kolita v. Keri Kolitani2* The law as stated by the 
Board in that case is, “that an estate once vested,by succession 
or inheritance is not divested by any act or incapacity, which, 
before succession, would, have formed’a ground for exclusion 
trom inheritance’’ It was also held that a widow’s estate 
already vested in her could not be divested by her unchastity. If 
forfeiture in our present case is not opposed to this Privy Council 
decision, is widow’s estate an exception to the general rule as 
latd down by the Board? Whether the estate of a Hindu widow 
is an exception to this general rule has been seriously doubted 
by the Courts. The view in Chowdappa v. Narasamma” ès that 
a widow’s estate is not an exception to this general rule. The view 
in Matuigini Gupta v. Ram Rutton Roy? is that it is. The refer- 
ring Judges in the latter case observe that the Board in Moniram 
Kolita v. Keri Kolitani® did not consider the question of re- 
marriage but only of chastity; and there is a very broad dis- 
tinction between misconduct*on the part of ,a widow as a 
widow, and her ceasing to be a widow. This was also the 





8. Per Wilsore J., in (1891) I.L.R. 19 C. 299 (F.B.). 

9. (1918) LL.R. 41 M. 1078: 35 M.L.J. 317 (F.B.). 

14. Murugayi v. Viramakali, (1877) LL.R. 1 M. 226. å 

14a. Katama Nachiar v. Dorasinga Tevar, (1870) 6 MH.C.Re 310 
at 341—Per Holloway, J. -e ° 

15. (1880) L.R: 7 re 5 C. 776 (P.Ce). 

16. (1917) 23 M.L JN &è. Š 
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changeable by conduct whereas re-marriage is a definite legal step 
by which the woman ceases to be any longer the widow of the 
deceased. .. . Forfeiture is an inevitable incident of 're-mar- 
riage though not of unchastity.” Be it what it may, there is the 
distinction. But this distinction only applies to a widow who is 
within the ambit of Hindu religion. Her position after con- 
version is different. Act XXI of 1850, to which reference was 
made, governs her. The observation of Sir John Wallis, 
C.J., which is also the opinion of the majority of the Full Bench 
in Vitta Tayaramma v, Chathkondu Sivtyya i$ as follows: 
“Act XXI of 1850 though it relieved the widow of 
a Hindu from forfeiture of her włdow’s estate on her 
abjuration of Hinduisn}, did not enlarge the nature 
of that estate, so as to relieye her- from forfeiture in the event 
of her renouncing her status df widow by re-marriage.” With 
all respect, we cannot accede to this view. It is no doubt true, 
as observed by the Privy Council and it is also the policy of the 
Act, that Act XX? of 1850 does not enlarge or restrict the inte- 
rest of the convert. Is there any enlarging of interest in the 
present case? Certainly, there is nothing of the kind. The 
Hindu widow’has the right to the estate of her husband (before 
her conversion and re-m&rriage). This is unaffected by her con- 
version. It is also unaffected by subsequent event on the part 
of the convert (other than causing waste to the property or 
defeating the right of reversioners). Re-marriage is thus a 
subsequent act on the part of the convert, and therefore the effect 
of re-marriage @annot entail forfeiture of her first husband’s 
estate. To hold therefore that there is the enlarging of her 
estatejis an anomaly. Confersely if her estate is to be forfeited 
by her re-marriage, it is clearly imposing a conditipn or restric- 
tion on the right of the convert to the estate of her first husband, 
which right was not subject to any condition or restriction origi- 
nally at the time of her conversion. To hold that there is the 
enlarging of interest on conversion and re-marriage is therefore 
inconsistent with, and repugnant t, the express provisions of the 
Act. The unhappy conclusion for the forfeiture of a Hindu 
widow’s estate after conversion and re-marriage is due to the 
notions of Hindus that the heritable capacity ceases with the ces- 
sation of widowhood, and their application to a person who ceases 
to be governed by Hindu Law. This is the inevitable tempta- 
tion one should be guarded against. The Allahabad High Court 
in Abdul Aeiz Khan v. Nigma" holds that a Hindu widow who 
e : 
r 
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fyecomes a Muhammadan and marries a Muhammadan husband 
according to her new religion does not forfeit her right to the 
estate of her first nusbatd. Such a question has not presented 
itself before the other High Courts in India. The view of the 
Allahabad High Court was followed by Mr. Justice Seshagiri 
Aiyar in his dissenting judgment in Vitta Tayaramma v. 
Chatakondu Sivayya® where it was held, “The rule of Hindu 
Law that a widow who re-marries and is thus not true to the 
bed of her deceased husband cannot inherit to his estate can be 
applied. ofily when*she is withih the pale of Hindu Law. Her 
re-marriage after apostacy cannot divest her of thé right to 


. inherit which subsisted to her at the date of her conversion to 


another religion.” 


The effect of re-tharriagg after conversioneunder Act XV 
of 1856 may now be discussed. In Matungini Gupta v. Ram 
Ruttan Roy’ the opinion of the majority of the Full Bench is 
that retharriage after conversion entails forfeiture under 
Act XV of 1856. The learned Chief Justice observes: 
“Section 2 includes all widows who are within the 
scope of the Act, that is to say, all person$ who being Hindus 
become widows.” The Allahabad High Court in Abdul Aziz 
Khan v. Nirma” while dissenting “from the Calcutta view 
held, “Section 2 of Act XV of 1856 does not apply, as it can- 
not possibly include all widows. It is necessarily confined to 
‘Hindu widows.’ The woman was not a Hindu when she was 
married: to a Muhammadan husband.’* This was also 
the view of Prinsep, J., the dissenting Judge, who holds, “Sec- 
tion 2 of Act XV of 1856 dogs not apply to all Hindu 
„widows re-marrying, but _ only” to Hindu widews re- 
marrying ,as Hindus under Hindu Law as provided 
by the Act.” The argument of .the referring Judges 
in Matungini Gupta v. Ram Rutian Roy,’ namely, “The words 
‘any widow’ occurring in section 2 must be taken to mean any 
widow to whom the Act applies and for whom it was intended, 
that is, any widow who is ẹ Hindu, not onlyeat the time of her 
succession, but also at the time of her re-marriage; and the word 
‘re-marriage’ in the section must be taken as meaning re-marriage 
contracted under the Act in accordance with Hindu ceremonies” 
only supports the vtew of their colleague, Prinsep, J. A differ- 
ent conclusion, it appears to us, is impossible from this argu- 
ment. The opinion of the majority of the Full Bench in 
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Vitta Tayaramma v.e Chatakoudu Sivayya® is that section 2 
does not apply to such a case. A case of conversion 
followed by ‘re-marriage of a Hindu widow has not 
come up before the Bombay High Court. Their Lordships, 
however, expressed their opinion as to the construction of sec- 
tion 2 of the Act while considering the effect of re-marriage of 
a Hindu widow permitted by custom. The scope of section 2 
under similar circumstances was also considered by Madras, 
. Allahabad and Calcutta High Courts. In all ‘these cases there 
was no question of conversion. We submit af the otftset that the 
decisions in the several cases are irrelevant to our present inquiry. 
However, we just note what,these Courts Mave to say if there is 
. any bearing on the subject ab hand. The Allahabad High Court 
has peen consistently holding since*Hare Saran Das v. Nandi? 
that S. 2 does not apply to the dase. The view of the Madras 
High Court is conflicting. In In re Doraswami Thevar®. it is 
held that there is forfeiture under section 2, but Chotudappa v. 
Narasamma* refuges to follow this view. So far as the 
Calcutta High Court is concerned it is held in Rasul Jehan v. 
Ram Surun” that there is no forfeiture under section 2 of the 
Act. The Bombay view in Vithu v. Govinda” is that section 2 
governs such cases. .Thé better view seems to be that if re- 
marriage of a Hindu. widow is permitted by custom, S. 2 of the 
Act does not take away her rights on re-marriage. The words 
“with certain exceptions” occurring in the preamble to the. Act 
are significarft. They clearly indicate that the Act does not 
apply to Hindu witlows who can marry independent of the Act: 


We now pass on to cogsider the scope of the Act and its 
applicalsility or otherwise to our present discussion. The title of 
the Act is “The Hindu Widow’s Re-marriage Act, 1856” and in 
Indian Short Titles it is-worded as “Removing all legal obstacles 
to the marriage of Hindu widows.” This Act gives a legisla- 
tive sanction to the re-marriage of Hindu widows under Hindu 
Law. It is purely an enabling Act intended to remove “all 
obstacles to the reemarriage” a Hindu widow is labouring under. 
The Act intends to coyfer certain rights on a Hindu widow, which 
rights she could not exercise under her persgnal law. It is not 
intended to interfete with, or impose restrictions upon, her rights 
which her personal law or custom doe not"take away. This is 
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the object and the policy of the Act as cap be gathered from its 

preamble and general scheme. 


e 

Considerable diffculty has been felt as to the interpretation 
of section 2 of the Act. This section says, “All rights and inte- 
rests which any widow may have in her deceased husband’s pro- 
perty, . . . . . . . shall, upon her*re-marriage, cease and 
determine as if she had then died; X 
Though re-marriage and unchastity are both sinful under Hindu 
Law, it ig an anomaly that subsequent tinchastity is no ground 
of forfeiture, whereas by the operation of the Act, re- marriage 
entails forfeiture of her rights in her husband’s estate. This is 
largely due to the fact thatethe iegclanen dealt with that por- 
tion of Hindu Law. 


For a proper interpretation of the section, certain endeavour 
is to be made for the meaning of several terms occurring in 
the section and the Act but unfortunately left undefined by the 
Act. The term “Hindu widow” occurring*in the title and the 
body of the Act has been held as meaning “the widow of a 
Hindu”. It was thought sufficient if the dgceased husband was 
a Hindu whether or not the woman was a Hindi at the time of 
her re-marriage. The widow of a Hindu need not be a Hindu 

- at all even at the time of her marriage. She cannot be a Hindu 
widow according to the Act. Conversely, if a Hindu husband 
becomes a Christian or a Muhammadan and as a consequence 
of such conversion his wife separates herself, then if the hus- 
band dies, she cannot be the widow of.a Christian or a Muham- 
madan consistently with her religious sentiments. The term 
“Hindu widow” has been held to Be a widow who is a Hindu. 
“At the time of re-marriage after conversion, she is not a Hindu 
and therefore not a Hindu widow. Again, the widow who is a 
Hindu might not have married a Hindu husband. Either view 
is not free from objection. A Hindu widow according to Act 
XV of 1856 must be a Hindu and must have married a Hindu 
according to Hindu rites. e Further, the term “re-marriage”’ 
occurring in the title and the body of the Act means the mar- 
riage of Hindu widows to whom the Act applies and for whom 
it was intended. fence section 2 of the Ast does not govern 
cases of re-marriage aftey conversion as. the Act does not apply 
to apostates. * This is also evident from the wording of the 
title of the Act itself. 


- That the intention of the Legislature was to fpply thts Act 
to Hindus alone and not toeconverts from Hindyism i is also signi- 
ficant from the exprgsNiom “Hindi Widow’s Re-marriage” occtr- 
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ring in the title. If yeally the Act was intended to apply tọ 
apostates from Hinduism, the Legislature would have termed 
the Act as “The Hindu Widow’s Marriage Act” since marriage 
after conversion is not re-marriage according to the new reli- 
gion. Or again, the Legislature would have termed it as “The 
Hindu Woman’s Re-magriage Act.” It was not so termed be- 
cause they wanted to avoid its scope being extended to circum- 
stances not contemplated by the legislature like divorce or dis- 
_ solution of marriage wherever it is possible, dr widowhood by 
presumptions of law.** The Ac? has been déliberatély styled as 
“The Hindu Widow’s Re-marriage Act”. The expression 
“Hindu Widow’s Re-marriage” is by no ‘means redundant; it 
is intentionally used to signify its Full import. 


‘To sum up, which is the proper view? The Calcutta High 
Court in the Full Bench case, Matungini Gupta v. Ram Rutton 
Roy, did not consider, as rightly commented upon by Mr. 
Ta Krishnan in his referring judgment in Vitta Tayaramma 

. Chatakondu Sivayya,?” the scope and the object of Act XV of 
1856, The learned Chief Justice merely says: “S. 2 includes all 
widows who ame within the scope of the Act, that is to. say, all 
persons who being Hindys become widows.” The Allahabad 
High Court expresses the correct position. In Vitta Tayaramma | 
v. Chatakondy. Sivayya’® it was held by Sir ae Wallis, C.J., 
“The words ‘ any widow, ... . . upon her 
re-marriage’ jin section 2 of Act xV are wide enough 
to cover the case *of any widow of a Hindu re-marrying, 
whether or not her marriage -would otherwise? be prohibited by 
any custom or interpretationęof Hindu Law and whether the re- 
marriage was to a Hindu or to a member of another religion,” 
This was also the view of the referring Judge Phillips, J.. But 
it was not the prevailing opinion of the Full Bench. The correct 
view as also the opinion of the Full Bench.is expressed-by Mr. 
Justice Seshagiri Aiyar in the following language: “The be- 
lief that a Hindu widow adds insult to injury to the memory 
of her deceased kusband by. apostacy first and by’ subsequent 
marriage with a-pergon belonging to a different faith, is not.a’ 
ground for reading into section 2 of Act XV qf 1856 words which 
are not to be.found there. The Act was intended to give relief 
to certain class of people and not to penalise others, and Courts 
are not at liberty to supply a defect of this kind by direct legisla- 
tion's This view must receive strength from the following 
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observation of Lord Herschel: “The proper course of interpret- 
ing an Act, intended to codify a particular branch of the law is 
first to examine its language for its natural meaning uninflu- 
enced by any considerations of the previous state of the law, 
and not to start with an inquiry as to how the law previously 
stood.” - . 


In this state of the law with such a diversity of judicial 
opinion in India, the labours of jurists in codifying certain 
portions of Hindu Law and in granting large concessions to the 
convert and to the widow by legislative measures like Acts XXI 
of 1850 and XV of 1856, must remain unfulfilled. It cannot 
be said with authority that her titlegto property can remain un- 
challenged unless this question recelie strength from the Privy 
Council. í ° ~oo 

M. VAIKUNTHA RAO, B.A., B.L. 
VAKIL, MASULIPATAM. 


SUMMARY OF ENGLISH CASES. 


Jonzsco v. Bearp, {1930) A.C. 298. 


Practice—Judgment obtained by fraud—Procedure for 
sétting it aside—Appeal or new trial. 


The trial Judge considered the evidence and decided all 
the issues against the plaintiff and conseqyently tismissed . the 
action. The defendant appealed against it @n the ground.that 
the trial was tainted with fraud. The appellate Judge set 
Aside the judgment and ordered a ‘thew trial accepting phe alle- 
‘gations of fraud. 


Held, that the course taken was, as a mere matter of proce- 
dure, irregular. The’ proper method of impleaching a complet- 
ed judgment on the ground of fraud is by a new action setting 
out with exactness the particulars of fraud, though in special 
cases the court has jurisdfttion to set asidg a judgment for 
fraud on a motion for a new trial. 


Hip Foong v. H. Neotia & Co., (1918) A.C. 888, referred 
to. ; 3 < : 


CLAYTON v. Crayton, (1930) 2 Ch. 12. 


Title deeds—Custody of —Wil{—Settled legactes—Appoint- 
-ment of new trustees—Owner of ‘freehold—If entitled to cus 
‘tody from ees P tatle deeds, 
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The plaintiff who, in the events that happened, became the 
absolute owner of freehold estates, claimed a declaration that 
he was entitled to three indentures, beng appointments of new 
trustees of the will of the plaintiff's grandfather. Some of the 
trusts were still on foot. 


Held, that the right of an owner of land to the title deeds 
is not absolute and without exceptign. It is true that the imme- 
diate freeholder has both’ in law and in equity a prima facie 
title to the possession of the title deeds, but where the trus- 
tees have yet duties as trustees to’ perform, their deeds of 
appointment are legitimately with them and the freeholder can- 
not recover them as his title deeds. i 


“In re Sims, (1930) 2 Che22. 


Bankruptcy—Fraudulent transfer—Delaying creditors— 
Bona fides of debtor if matcrial—Bankruptcy Act, +914, Ss. 1 
(1) (b) and 45. ° l 


A transfer by a debtor of substantially the whole of his 
property, whether by way of charge or by way of sale, will be 
an act of bankruptcy, if the necessary cônsequence of the trans- 
fer will be to defeat or delay his creditors. 


Where in the place of a going business and substantial. 
business assets, shares of a private company which had taken 
over the debjor’s assets and liabilities together with a right of 
action by the dekjér against that company on its covenant to_ 
discharge his liabilities were substituted, i 


Held, that the arrangêment must necessarily delay credi- 
tors and that the sale effected in pursuance of the same was 
a fraudulent transfer. 


Held, further, that the fraudulent character of the trans- 
action was not modified by the parties having been under the 
bona fide belief that it was the best thing for the creditors. 


Case-law disgussed. ar 
In re Cottier, (1930) 2 Ch. 37. ° 


Will—C onstruction—Insurdnce policy made payable to 
wife on her surviving insured—Death of wife before husband 
—Insglvency of insured—Insurance money if divisible among 
creditors. » 


In 1876 °C fook out a life insurance olicy for the benefit 
of* his wife then living. In 1918 C’s ifs died intestate and 
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G died in 1929 without having married, again. C had been 


adjudged bankrupt in 1891. 


Held, that the policy moneys, payable on the death of the 
insured, formed part of his property so as to vest in the trus- 
tee and be divisible among his creditors. 


In re Browne’s Policy, (1903) 1 Ch. 188, relied on. 


In re THE CouiseuM (Barrow), Lro., (1930) 2 Ch. 44. 


Limitation—Acknowledgment—C ompany’s balance-sheets 
showing fees due ta directors—Effect—Lord Tenterden’s Act, 
1856, Ss. 1 (1) (b) and 45-« Companies Act, 1908, S. 113. 


An acknowledgment will keep a debt alive only if it 

amounts to a fresh promise tè pay and if it is made to’ the 

© creditor or his agent. Where the directors of a company at 

various beard meetings held from time to time passed the 

balance-sheets before them and two of themesigned the balance- 

sheets on behalf of the board pursuant to S. 113 of the Com- 
panies Act, 


e 

Held, that the promise to pay being to the directors them- 
selves, the entries in the balarice-sh&ets did not amount to 
‘acknowledgments in writing within the meaning of Lord 
Tenterden’s Act. 


.. Held, further, that the resolution of the board of directors 
sanctioning the fees due to them was not binding’on the com- 
pany. . i 

Per Maugham, J—ĦHad the statement been made in the 
balance-sheet that the company owed a specific sum to ® share- 
holder, to whom the balance-sheet was sent in the usual way, 
that would have amounted to a sufficient acknowledgment. 


In re Borron: Ex parte Norta BRITISH Artiricia, SILK 
Lro., (1930) 2 Ch. 48. ` e 


Company—Allotment of shares—Failure K pay call moneys 
—Forfetture and re- -allotment of shares—Bankruptcy of or igi- 
nal allottee—Right* of company to prove damages—Payments 


by new allottee as mitigating damages. 
tas e 


Where after the allotment of shares in a company the 
allottee was adjudged bankrupt and the shares having bees, for- 
feited for non-payment of calls wene re-allotted tę “another per- 
son and the company sougħt to recoyer damages from the œi- 
ginal allotteg, + e` ° 
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Held, that the company was entitled to prove in insolveney 

to the -extent of the actual damage sustained by them. In such 

a case the payment by the new allott€e enured for the benefit 

of the original allottee and released him pro tanto in respect of 


the damages. 
In re Randt Gold Mining Co., (1904) 2 Ch. 468, relied on. 


In re Loucm, (1930):2 Ch. 63. ° 


Practice—Bill of cosis—Taxation by *haster*-Later appli- 


cation for general e i =n) Op rent Court 
Rules, O. 45, R. \0-B. 


R. 10-B of O. 45 of thy Supreme Court Rules provides that 
a certain percentage of increasg “Shall*be allowed” on the bill 
of costs. After a bill had been taxed, a solicitor, who had 
omitted to claim the increase, applied for its addition. The 
same was objected, to on the ground that the application was 
one to alter a bill which had become final. 

Held, that the taxing master was bound to allow the in- 
crease. . ° 


S 


In re Tuomas’s Witt Trusts: Power v..THomas, (1930) 


2 Ch. 67. 


Will—Conditional gift—F ulfilment of condition imipossi- 
ble—Gift takes effect. 


Where the condition precedent to a gift falas effect is 
impossible by law at the tame the testator makes his will, the 
gift wl take effect notwithstanding the condition. 


- In re ROBERTSON: Corin v. CHAMBERLIN, (1930) 2 Ch. 
71. 


Cypres doctrine—Bequest of residuary estate for chari- 
lable puwrposes—Legacy found toe be more than sufficient— 
Mode of applying syrplus. 

Where a testatrix bequeathed her residuary estate towards 
the restoration or maintenance of a named church and it ap- 
peared that the sum af money available was more than sufficient 
for the charitable purposes, 


«Held, that the surplus did not go to the next of kin but 
should be applied cypres. 


In re King, (1923) 1 Ch. 243, @llbyed. - 
. © 
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Iù re, ScHoALES: ScHoALES v. Scuoafes, (1930) 2 Ch. 75. 
Charity—Bequest t Roman Catholic Church—Validity. | 
A testatrix. by her will bequeathed her entire property “to 
the Roman Catholic Church’ for-the use thereof.” 
`- Held; ‘that there was a valid ‘charttable bequest. 


Dictum of „Romer, J., in Tn re, Barnes (1930) 2 Ch. 80, 
follow et: ee we 





e e 
In re, Bower: Bower v. Mercer, (1930) 2. Ch. 82. 


Will-—Special piwer—E xercis by. testatrix in favour of 
husband—T estatrix subsequently acquiring other legacy with 
fresh power—Death ofe testatrix without exerciggng new porer 
—Effect. . 

. If a testator dies atten the lapse of some time from the 
date of the execution of the will,.the testamentary disposition 
cannot be treated as having been executed immediately before 
death. 

Where the testatrix i fies will, direcfed. that the income 
of the estate which sh had or might, acquire in future should 
i be paid to her husband, and her -father subsequently gave her 
a legacy, with a power of appointment, but she died without 
exercising that power, nee 

Held, that the husband was not entitled to the estate con- 
ferred by the father on the testatrix. A 


. Fuer Economy Co., Lro. v. Murfay, (1930) 2 Ch. 93,(C-A.)- 


Estoppel—Licensor and licensee—Suit relating to matters 
outside license—Applicability of rule of estoppel. 
. The rule that a licensee cannot attack the validity of a 
patent which is the subject of a license is applicable only in 
cases where the licensee is sued as such. Where the license 
was -restricted to a particyfar locality and he holder of the 
patent sued the licensee for infringement of the license in 
having sold the articles outside the-area, 
_ Held, that the. validity -of- the patent čan: be disputed. by 
the defendants. i ° 





PANEN v. UNITED RAILWAYS OF THE Hayang AND 
REGLA WAREHOUSES, (1930) 2 Che 108. “1 


Company—Pouxy to issue share warrasts in- ‘respecto 
sock napanis Act, “1929. - 


0) 
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i e 
Under the Companies Act, 1929, a company has the powet 

to. issue share warrants in respect of stock. 


N 


Sacar v. H. RıpeHaLcH & Son, Lrp., (1930) 2 Ch. 117. 


Custom—Master qnd servant—Deduction in wages for 
bad work—Validity and proof of usage. 


The plaintiff, who was an employee in one of the Lanca- 
shire Cotton Mills, sued to recover from his employer a sum 
of money which the latter had illegally Geductéd from his 
wages. The defendants pleaded that the ‘deduction was for 
bad work and relied on a ugage in the Cotton Mills permitting 
the deduction. The evidenée- showed, however, that the prac- 

-tice varied in the several mills, . 


Held, by Farwell, J., that ‘the alleged usage was: neither 
reasonable nor certain, because it depended on the will of the 
master, and the plaintiff was consequently entitled: to recover 
the deduction in wages. 


In re, GARRETT? (1930) 2 Ch. 137. 
Bankruptcy—Pensiow of bankrupt not vesting in trustee 
—Power. of Court to direct pension to be utilised for payment . 


of debits—Pensions Act, 1921, S. 14—Bankruptcy Act, 1908, 
S. 31. 


The Police Pensions Act, 1921, S. 14, nie that the 
pension due to æ police officer does not yest in the truss 
tee in bankruptcy. S. 51 of the Bankruptcy Act, however, pro- 
vides ‘that the whole or paft of a bankrupt’s: pension may be 
directed to .be paid to the trustee for the benefit of the bank- 
rupt’s creditors. 
. Held, ona consideration gi ‘both the sections, that, though 
the pension did not vest in the trustee so as to enure for the 
benefit of creditors in every case, there was nothing to prevent 
the court from, making an order under S. 51 in favour of. the 
creditors. - at 


- ;{n re; STRATTON: STRATTON, v, ATTORNEY- GENERAL, (1930) 
2 Ch. 151. . 
Will—Bequest to charitable objects—Gift on trust to 


Vicar, “to. be distributed among parochial institutions or pur- 
poses’ —Valtdity. © e 


‘se, Where-a testatrix bequeathed: certaia sums: oF money in 
trust to the Vicar for the time being of a eertain garish “to be 
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by kin distributed: at his- discretion’ among such parochial | insti- 
tAtions or purposes as he shall-select,”: . » 
Held, that the giftewas invalid as ae objects named in- 
cluded objects which 3 were not charitable. e 


TAYLOR. 2 u. TWINBERROW, (1930) 2 KB. 16. - 

` Limitation—Landlord. and Tenant—Tenancy from year ‘io 
year—Sub- -tenancy—Sub- -tenant prescribing for yearly tenancy. 
—Subsequent meger of freehold in yearly tenant—Action for 
possession against sub- tenant by. tenant after merger—If notice 
should be given. 

By a lease in 1900 F granted a tenancy from year to year 
of a freehold to T at an annual rent. H put his brother-in-law 
T who was then his foremar in possession rent fyee, H himself 
paying rents, etc. T continued h possession even after he ceas- 

ed to be his foreman. In 1919 H purchased the freehold rever- 
sion of the property and an action having been filed in 1929 for 
possession by H’s personal representative @gainst T’s widow, 

Held, that T must be deemed to be in possession of the 
property not as the guest of H, but as a terant-gt-will, that as 
even after the foremanship ceased T continued in possession 
for over the statutory period the right ùf H to dispossess T had 
“become extinguished in 1913, but the right of the freehold 
reversioner to dispossess him on the termination of H’s yearly 
tenancy was not affected by such extinction. By H buying the 
freehold reversiori, his yearly tenancy merged in fhe reversion. 
and was thereby détermined and as a resulf of it T’s rights 
against all except the freeholder’ also terminated and a new 
aoa moana which can De put att end to-by a week’sgnotice,' 
was created, - bas : 

Tichborne v. W eir, (1892) 67 L. T. 735, followed: _ 

Walter v. Yalden, (1902) 2 K.B. 304, distinguished. 

Per Scrutton, L.J.—-The passage in Darby and Bosanduet’s 
Statutes of Limitations, 2nd Ed., p. 493: “It has been said . 

.to eject him,” approvedeand the passage at p. 494 sugsest-. 
ing that the person taking the benefit of the statute does acquire 
a title commensurate to the title lost disapproved as inconsis- 
tent with the passage at P: 493. 

` Rex v. Divine Watton, Ex bide (1930) 2 K.B. 29. 

Inquest—Duties of Coroner—Interference by, Court®.with 
Coroner's verdict—When | allowed -Procedire at inquest to 
be strictly ee NG Din, e. e` 

” e 
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‘The Coroner held an inquest over the bodies of two men 
who had been killed in a collision in a public road in or near 
the city of Hull-and in so doing empanelled a jury of 11 men 
selected out of a list or panel of 16 or.17-for the-city. He 
viewed the damaged vehicle before the inquest with a man 
who subsequently acted as foreman of the jury and during the 
inquest when thé jury einspected the locality, ‘the Coroner “him- 
self: joined them and also allowed, a police constable to speak 
and point things-to the jury. ZS E: 

Held, that the Court may order a fresh inquest to be held 
under S. 6, sub-section: (1) of the Coroner’s Act, 1887, if satis- 
fied that “by reason of fraud, rejection of, evidence, irregular- 
ity of proceedings, insufficiency af inquiry ot otherwise, it is 
necessary or desirable that*in the interest of justice, another 
inquest shoulde be held.” Tir Cotirt il not to attend to mere 
informalities nor to criticise minutely the summing up or the 
nature of the evidence or of the procedure but it must be so 
conducted that no room is given for a feeling that justice has 
not been done andthe public have a right to expect that the 
verdict is given upon the sworn evidence heard at the inquest 
and upon nothing else. It is‘improper to have a small panel 
of regular jurymen to select the jurors from and is contrary ‘to 
the principle of the jury*system which is the determination of 


questions of fact by persons taken at haphazard from the gene- ” 


ral body of -qualified persons. ~~ It is also contrary ‘to public: 
policy that a Coroner ‘should take, before an inquest is held, 
oné or more persone who are to serve on the jury and privately. 
investigate with fiiem- any of the facts of éhe case and this’ 
whether or not it can be shown that there was anything in the 
nature pf discussion. There is nothing wrong. in the Corone 
going with the jury to inspect, but he should carefully abstain’ 
from any. discussion with them. It is improper for the. con- 
stable- to- give-information to the jury outside the Court, and 
that itself can be a ground for quashing the inquisitions. 


. Near East RgLIEF v. KING, CHASSEUR AND Co., Lro., (1930). 
2 K.B. 40. ; i ) E : 
Insurance—Broker’s lien—Policy parted with but posses-: 
sion again resumed—Immediate employer of. broker -only aw 
agent—Knowledge of, agency- acquired by "broker after effect- 
ing policy but before resumption of possession—Lien if lost— 
Marixe Insurance Act, 1908, S. 53, sub-section (2). 
aan agent of the, plaintiffs effected a marine insurance 
through’ the defendants who were insyrance. brokers.’ ‘The 
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pelicy. was in. the name of the defendants. The goods having 
been lost, the plaintiffs called for the policy from ‘the defend- 
ants, who claimed ‘a lign on it- for balance due on account 
owing to them by their employer, who was the plaintiff's agent. 
By-S. 53, sub-section (2), a broker who effects an insurance has, 
as against the assured, a lien on the policy for balances due 
on account and where he-has dealt witlr the person employing 
him as a principal, he has also a lien on the policy in respect 
of any balance on insurance account due to him from such per- 
son, unless, when the debt was incurred, he had reason to 
believe that such person was only an agent. 

_ Held, that generally a lien which is lost on parting with 
possession revives when possession -i$ resumed, but that rule will 
not apply where the person claiming the lien voluntarily parts 
with possession of the policy and*by the time he resumes pos- 
session he becomes aware or has reason to believe that his imme- 
diate employer is only an agent and.not a principal. Held fur- 
ther, on the finding that hen he got back thg policy, the broker. 
knew he was only dealing with an agent, that the defendants 
cannot claim any lien. ree any case, the lien can only be claim- 
ed with regard to payments due to the broker befowe they became 
aware Fo the agency, though originally, an did not know of it. 


Tei v. Baai (1930) 2 K.B. 72. 


Limitation—Sale of goods—Breach of: warraniy—Fraudu- 
lent representation—No concealment of fraud—S tarting point. 

In 1921 -the- plaintiff bought some plun trees warranted 
tó be “Purple Per$hore.” After some years the plaintiff found 
they were ‘Coe’s Late Red,” an inferior plum, and in 1928 he 
brought_an action for damages for breach of warranty? 

Held, that since the Judicature Acts, the rule of equity has. 
to be followed when it is at variance with the common law rule, 
and therefore even in a common law action active and fraudu-. 
lent concealment on the part of the defendant is a good answer 
to the Statute of Limitation, It is not necessary for that pur- 
pose that there should be a fitluciary relation bétween the parties 
or any special contract. It is enough if there had been fraud 
unknown to the plaintiff, although there may, be no active con- 
cealment by the defendant. 


e 
Case-law discussed: . 


LAWRENCE v. CASSEL, (1930) 2. K.B. 83. P 


“Vendor and purchaser—Sale ‘of immoveable property— 


Agreement :to - sell. edotang, clause to complète house under. 
e 
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construction—Final conveyance silent about it—If the clause 
merges in the conveyance or can be collaterally enforced. ° 


~ By an agreement to sell in writing, the defendant agreed: 
to sell a plot of land and a dwelling-house thereon in course of 
érection and undertook to complete the said house construction 
on a proper manner. Later, he executed a regular conveyance 
of the -property but the deed contained no reference to the 
building or to any work to be donè by the defendant with re- 
gard to completing the house. The builder’s work was badly 
done'and in an action for breagh of the agreement to properly 
construct the house, the vendor pleaded that by the conveyance 
the’ éontract of sale was merged in the deed and the terms not 
tepeated: in it were no longtr enférceable.. ` 
-` Held, that the contract to do the work was collateral to the 
contract for the sale of the house in the course of erection and 
being collateral had no place in the deed of conveyance and, 
therefore, did not merge on the execution of the deed of con- 
veyance, which said nothing about the subject of the stipulation. 
Palmer v. Johnson, (1884) 13 Q.B.D. 351; and 


Saunders v. Gockrill, (1902) 87 L.T. 30, followed. 





BANK OF RUsSta np TRADE, LTD: v. Barris Screen Propuc- 
tions, LTD., (1930) 2 K.B. 90. ` i 
>- Prăctice—Interrogatories to company—Secr Har answer- 
ing. “I do not, know” —Duty of S ecretary to enquire and answer. 


` B bank browght . -an action against the respondents, on a 
number of acceptances of which D company were said to have: 
been the drawers.’ ` The docaments appeared ‘to have been signed. 
by two’ persons purporting to sign on behalf of D company“ 
In view of the. defence raised, it was necessary to prove that the 
doeuments were signed by the persons not as mere strangers’ 
but as agents in the employ of D company and that iñ 'so doing. 
they were acting within the scope of their authority. To prove 
these stéps, the B bank administergd certain interrogatories on 
the defendants p&ssed’‘by the Mater as proper. They were 
required to answer them “by their Secretary or other their prò- . 
per officer to the best of his knowledge, infosmation and belief.” 
The Secretary to the defendants replied to all saying “I do not. 
know.” š è ` 

Held, that it is not sufficient for a secretary of a company 
answering as the mouthpiecé of a company to merely search 
his own ming and say he ktows nothing. He is not bound to 
give. information which he did not Sa a in the course of his 


. 
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employment but he is bound to institute* proper enquiries of 
the other officers and agents of the company with regard to 
their knowledge, also acquired in the course of their employ- 
ment and give the proper answer as gathered from such enqui- 
ries. He is not bound to institute a roving enquiry among all 
available sources of information for the purpose of enabling 
the other party to make out a case. He is bound to answer 
according to information and belief, which is not the same thing 
as to. answer, according to knowledge. 


Movurton v. POWTER, (1930) p K.B. 183. ` 


Negligence—Contractor ° felling tree without warning 
children near by—Accident to i as as trespasser —Lia- 
bility of contractor. 


The proprietor of a piece of land adjacent to a high road 
and unfeneed entered into a contract with a contractor to fell 
a tree on his land. The assistants of the c@ntractor drove the 
children playing near by twice, but just when the tree was being 
held by one root and the contractor knew itewould fall in two 
minutes, he failed to drive the children away, with the result 
the tree fell and injured three childrén. 

Held, that the defendant owed a duty to the children, even 
though they were trespassers, to warn them that the tree was 
going to fall, and by his failure to warn them, he was guilty of 
negligence and liable for the damages. e 


-Excelsior Wire Rope Co. v. Callan and thers, (1930) A. 
C. 404, followed. 


- Addie (Robert) & Sons (Collieries), Lid. v. Dumbreck, 
(1929) A.C: 358, distinguished. 


Scrutton, L.J—‘“Where the land remains in “the same 
state, a trespasser must take it as he finds it, and the owner is 
not bound to warn him. That, however, is a different case 
from the case in which a man does something which makes a 
change in the condition of tle land, as where he starts a wheel, 
fells a tree, or sets off a blast when he knows that people are 
standing near. In,each of these cases he owes a duty to these 
people even though they are trespassers to fake care to give 
them warning.”, e 


In re, WITHERS AND Company, (1930) 2 K.B. 192. 5 

Appeal—A pplication for delivery of bill of ‘costs in cri- 
minal proceeding—Noxcijon pending—Order by? Tigem PeR 
whether. to Bivisiond? Court or Court of Appeal. "e 


t 
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A. firm of. solicitors acted. for a client in certain criminal 
proceedings in.which he was defendaat in 1925-26. The. soli- 
eitors delivered a bill of costs in summary form to the client’s 
attorney who also. paid.the bill. .. Later, the client.took out an 
originating summons for a detailed bill. The Master ordered 
it but the Judge revetsed the order.. The client. preferred. an 
appeal to.the Court of Appeal. - 


- Held, that by the Judicature Act, 1894 in appeals from 
chambers, only appeals in matters of “praetice ard procedure” 
lie to the Court of Appeal, the others going to the Divisional 
Court. The question.of a.bill of costseis a substantive right 
tunder -the Solicitors Act, the client having a right to delivery 
of detailed bill of costs in certain cages and having no. such 
right in others and not a question of practice and procedure 
and, therefore, the appeal lay only to the Divisional Court. 


Per Greer, L.J.—“One would think that decisions as to 
matters of practice and procedure are those given in the course 
of legal proceedings to geta final result....... It may. be that 
where a bill of cgsts is to be delivered in relation to a civil 
action in whith judgment has been giyen, the action is stillin 

_ existence for the purpose of dealing with any interlocutory mat- 
ters not disposed of.” ` 


In the Estate of Dinsnaw, (1930) P. 180. 


Probate—Prgictice—Power of attornéy by two joint execu- 
tors—Alttorney granted administration. with will and- codicils 
annexed—Death of one ewxecutor—Effect on grant of ‘letters 

` 4o att8rney—Revocation of grant and ‘fresh -grani—V aliditys 

A testator in India, who had property in Erigland,. nomi- 
nated by: his will four persons to be his executors: Two of 
them died and the remaining two jointly executed a power-of- 
attorney in favour..of d4—their solicitor—to apply for- and 
obtain letters of administration in, the High Court of England. 
A was duly granted the letters antl while still some-of the tes- 
tator’s real property was undisposed of, one- of--the: executors 
died. and‘ the other effectually. revoked the grant-to 4 
~> Held, that-except for acts-done before the revocation, all 
the powers-under the letters granted to A have- -gone.“ * The 
form of the order should be “that-the Court taking notice of 
the tevocatjon by F (stirviving executor). of the power ‘grant- 
ed to'A, the administratof pro tempore, who was administra- 
ter for F and this co- -executor jointly, the grant of that admi- 

nistration on behalf of, the two. executors _shoplé be revoked, 
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that is, it should be brought in to be cancelled. ” The old grant 


thereby goes and the surviving executor is free to appoint his 
own attorney to take out administration on his behalf. 





PALIN v. Pontine, (1930) P. 185e 


Will—Printed form—Kirst -page duly P E 
page referring ta second page for completion—Second page 
containing dispositigns, not exgcuted—Effect—Alttesting wit- 
nesses absent—A fidavit by them in prior application for probate 
if can be relied upon, 


A testatrix made a will ôn a printed ‘ann: ` The first page 
of the form contained festamentary dispositions i and was duly 
executed and attested. As there was no room for furfher 
writing on the page, the will was continued on the second page, 
the first page containing the reference “see other side for com- 
pletion.” The second page was not executed or attested. The 
attesting witnesses could not be found nor could their hand- 
writing be proved. One of them had, in a previous applica- 
tion for probate, made, an affidavit in common*form wherein. 
he had deposed to the ‘effect that theereference “see the other 
.side for completion” and the words on the second page were, 
written before execution. 


Held, that the whole will can be admitted to 
probate. What is wyitten on the form is all part of one will. 
By the reference jn the duly executed portior? to the other side 
the testator intended to include it as part of her will and the 
words on the other side had becom just as much a par of the 
will as if they had been interlined in the body of the will. The 
affidavit of the witness whose evidence could not be had is also 


admissible as evidence of execution and the state of the will 
when he attested. 


J 
RESTALL v. RESTALL, (2930) P. 189. ° 


Divorce—Marriage declared null and void—Petition for 
permanent maintenance—Matters to be considered—Conduct be- 
fore and after marriage, if relevant—Judicature (Consolida- 
tion) Act, 1925, S. 190, sub-section (4). 


The wife obtained an order absolute declaring her, mar- 
riage with the respondent null and void on the ground of con- 
sanguinity of the parties and then ‘petitioned the Court for per- 


manent maintenance ‘anger S. 190, sub-section®(1) of the Jadi- 
e 


p°: et Hag 
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cature (Consolidation) Act, 1925. The respondent filed a cous- 
ter-affidavit making serious allegations of misconduct on the 
wife’s part not only after her marriage with him but even be- 
fore. The Registrar ordered the allegations as to misconduct 
to be struck out and it was confirmed by the Judge. 


Held, on appeal, that in awarding maintenance under S: 190, 
the: Court is to have regard “to,her fortune, if any, to the 
ability ‘of her husband and to the conduct of the parties.” The 
“conduct” referred to in the section includes conduct both before 
and after the marriage and, therefore, the allegations in the 
affidavit are all relevant in arriving at a conclusion as to the 
maintenance payable... «e e ° 


. Wood v. Wood, (1891) P. 272, and Kettlewell v. Kettle- 
welk, (1898) P. 138, followell. , i 


: ° 
Page 8 JOTTINGS AND CUTTINGS. 


Too Many Briefs.—Solicitors, according to reports current 


in the Temple, show no abatement of their old desire to retain - 


e. . e . . . . 
the professional services of Sir John Simon. He is in greater 


demand than ever. But the demand is now in excess of the’ 


supply, and it is stated that three good briefs were returned 
from Sir John’s Chambers in the coursé of a single week. In- 
ferences are drawn from this information on the assumption 
of ‘its accuracy; dnd one is that our most prominent member 
of the Common Law Bar will not undertake work that he can- 
not pergonally do. A sound practice more honoured in the 
breach-than the observance by many of our most illustrious 
judges in the days when they were busy at and within the Bar. 


Many men, especially in these days when the King’s Bench 
activities are so partial and intermittent, would take a chance 
that the hearings would not clash. -But may be Sir John has 
now decided to adopt the principleSof a fair term’s remunera- 

_tion for-a fair term’s work, and to leave the rest for distribu- 
tion amongst his more needy comrades of the Bar. If this be 
so, praise and thafiksgiving are his due, and praise and thanks 
he will receive. _ E 


Meanwhile the storm continues to rage around the India 
Report which bears his name. In India it has raised.a loud 
yell of disappsoval; but-a ta$te for it may well be acquired, and 
-in fime it may become the staple diet of the East—L.J., 1930, 
p. 42. e.e o. 
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o -A Universal Lawyer Emerges.—I haye received a printed 
pamphlet purporting to be signed by Andreas Marosi of Vienna, 
which fills one with amaZement at the accomplishments of that 
apparently remarkable man. Most lawyers try to acquire a 
knowledge of one branch of the municipal law of one country, 
and lamentably fail. But Andreas Marosi can give sound 
advice on most of the laws of all the nations. ‘‘Sir,” writes 
he, “I beg to call your attention to my international office in 
Vienna establishefl for the purpose of rendering to lawyers of 
different States useful services ih all cases in which the law of 
their respective countries don’t afford sufficient means of solv- 
ing law cases pertaifing to the proyince of personal law, such 
as contraction, or dissolution of marriages, adoptation and 
naturalisation in a mannes answering the puypose of the 
parties.” : 


“For the sake of illustrating the present state of things,” 
he especially refers “to the disgressions in the rules of law with 
respect to causes for divorce,” and all his iflustrations are in- 
deed of “adultery,” divorce and his willingness to solve a 
problem “in a manner answering the purpose of the parties.” 


He is willing to m&et me and my, need “in any place, say 
Paris or even London.” “Rendering the rules of law of dif- 
“ferent countries concordant for the purpose of a practical en- 
forcement of the same” forms the basis of his office, supplying 
thus a need hitherto sorely felt. 


Is there anywhere in the world anogher lawyer like 
Andreas, so ready to supply so felt a need?—L.J., 1930, p. 42. 
* Christian Marriage in India.—Lord Merrivale had ùn im- 
portant point in martiage law before him recently when he gave 
judgment in the cross petitions in Peal v. Peal (Times, July 8). 
The parties to the marriage, which took place in India in 1921, 
were nephew and aunt. Both were Roman Catholics, but had 
obtained from their church the official dispensation which did, 
if it could, remove the bar ©f consanguinity® Both of them 
were also British subjects, and though there was some doubt 
as to their domicil at the time of the ceremony, the President 
assumed: it to be Anglo-Indian. The husband’s English domi- 
cil, which aloneegave the Divorce Court jugisdiction, was acquir- 
ed in 1922. The vital question was whether the Indian Chris- 
tian Marriage Acts confer upon Christians domiciled in ndia 
the right to marry within the degrees prohibited by British law, 
provided they be of, the Roman Catholics, and obtain the 
dispensation yhich the Cfinon law permits. The President de-, 
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cided that those Acts do not grant that right, He founded his 
decision on the fact of the nationality of the spouses, and on a 
provision of the Indian Christian Mafriage Act of 1872 which 
declares that nothing therein enacted should validate a marriage 
which the personal law of the parties forbids them to contract, 
It seems to be implicit,in this interesting decision that national- 
ity (at all events if it be British) has something to say in 
determining capacity to marry. Most lawyers have learned to 
say, and advise, that that capacity dependg upon domicil or 
nationality according as either %s regarded én this*or that coun- 
try as the fountain of personal law; and that in England it is 
a question to be decided by domicil. Ir the present case, the 
spouses were of Anglo-Indian -domicil, and, if their original 
domicil was sought out, it was British. But the decision, with 
its “strong emphasis on the nationality of the spouses, seems to 
show that British subjects, as such, are under certain rules as to 
marriage capacity which no domiciliary law can override — 


oe 1930, p. 73.¢ 


_ ‘What the Mgce owes to Mr. Beckett. E good result 
of the incident is that the present Hopse of Commons knows 
more about the-Mace than they had ever done. M.P.’s have 
heard from Mr. Beckett that the Mace has no Magic. To un-. 
authorised persons it is not malum in se but malum quia prohi- 
bitum. They know now that its value is symbolic and useful, 
and knowing its uges they realise, as Mr. Beckett himself does, 
that to abuse it % “unprofitable. For example, one knows ata 
glance, either by the Speaker’ s wig or the position of the Mace; 
whether- the House is in fall session or merely in Committee; 
the Thing i is under the Table if the House is not at its fullest 
and best; aliter if it is on the Table. 

.- The advantage, to members entering the House of being 
able to see by reference to the position of a sizable object like 
the: Mace, what the state of the House is or what is required of 
them i in the way. of demeanour, rust be obvious to all. 


And it is safe to say that as a “direct result.of Mr. Beckett’s 
Parliamentary misdemeanour, the Mace has never stood so 


high in. the affection. and esteem of the faithful Commons as 


it does to-day—L.J., 1930, p. 93. , ° 

Offences without the Realm.—An interesting. letter from 
Sir John Fischer Williams appeared in The Times. this week 
ae he ip. which- he dealt with the claim by’ the Soviet 


e e 
uxj] * THE MADRAS LAW JOURNAL. 117 
e , 


its territory. The learned writer pointed out that the claim 
is not without precedent in the criminal todes of other coun- 
tries, and specified Turkêy and Italy as cases in point. More- 
over, several Judges of the Permanent Court of International 
Justice approved the claim by dicta delivered in the Turkish 
case of the Lotus. There is sanction for, it in our own criminal 
code. It is true that, at common law, ‘the jurisdiction of the 
Courts is territorial, not persbnal; and the rule is so stated with 
correctness in the indispensable “Archbold” (1927, at p. 28), 
citing the atthoritye of Macleod v. Attorney-General for New 
South Wales (1891, A.C. 455, 60 L.J. (P.C.) 55). But there 
are many statutory ‘exceptions to the rule, which may be dis- 
coyered by the student in the’ coursé of a day’s research. As to 
treason—to take the first instance—it can never be doubted that 
a British subject, at all eventss may be tried within the realm 
for adhering to the King’s enemies by acts done without it. 
Any doubt, which may have existed on the point was set at rest 
by the historic judgment in Rex v. Casement (1917, 1 K.B. 
98; 86 LJ. (K.B.) 467). The one thing which appears to be 
essential in such cases is that the offender, should be present 
at the trial and have the right to cross- -examint those whose 
testimony supports the “charge. —LJ. , 01930, p.- 102. 


The Cost of .Litigation—As we noted at the time (ante 

p. 17), the Lord Chancellor intimated at the recent Mansion 
House Banquet to the Judges that he was ¢onsidering appoint- 
iħg a committee fo consider the question of the cost of litiga- 
tion, which was brought into promimence by the Report of the 
Parliamentary and Commercial Law Committee of the &ondon 
Chamber of Commerce. It was announced recently that Lord 
Sankey would receive, after the Long Vacation, a deputation 
from that Chamber on the subject; and it may be assumed that 
he will then be able to indicate more precisely what he has in 
mind. In the meantime, the topic of the cost of litigation is 
being canvassed in various papers; and, as might be expected, 
some of the contributions are better informed than others. 
Two articles by well-known members of the Bar, which deserve 
careful consideration, have recently appearefi; the first, “The 
Curse of Tria] by ‘Jury’* in the Quarterly Review for July, 
and is frorn the pen ‘of Mr. Claud Mulfins, and the other by 
Mr. Alfred Fellows, appeared in the Daily Telegraph of 
“August 1. Mr. Mullins’ paper is wholly admirAble oné; his 
main point is that our rules of evidence—which are admittedly 
largely responsible for the cost of legal’ proceedings—areé “fhe 
e e 
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child of the jury system,” and that so long as the standard for 
all litigation is that of trial by jury, there will be no cheaper 
justice. It follows in his view, and ‘we are largely in agree- 
ment with him, that cheaper: litigation so far as common law 
matters are concerned, will involve a restriction of the right 
to trial by jury in civil cages. At present the rules of evidence 
are the same whether a case is being tried with a jury or by a 
judge alone; but it is obvious that it would be possible to dis- 
pense with some of the strictness of proof at present insisted 
on if the case were being deatt with by aetrainetl legal mind 
alone. Mr. Fellows’ practical suggestion for reducing the cost 
of litigation is that trustees should be entitlêd to rely on an opi- 
nion of counsel as to the construction of a document, instead 
of having to take the opinion.of the Court. This isa 
contparatively minor matter, aad we doubt if the suggestion 
would be found to be satisfactory—L.J., 1930, p. 102. 
+ 


e 

School and Office Training—Mr. Reed finds the justifi- 
cation for the scientific teaching of law in the complexity which 
modern conditions*have produced. “The ideal preparation,” 
he says, “for any occupation, when applicable, is the apprentice- 
ship method—participation under supervision in the actual acti- , 
vities of the craft. Whenever this method is approprite, any 
elaborate apparatus for theoretical instruction is a waste of 
time.” And the law was at one time so simple that “this was 
a suitable and sajgfactory method of preparing young men to 
enter the legal profession.” But that time has passed, and the 
law of the present day is sq@complex, “that large portions of it, 
in ord to be mastered by the student, must be presented to him 
systematically, instead of being left to be picked up in the hap- 
hazard way that formerly sufficed.” And so the student has 
to be prepared by book-learning, leaving practical knowledge. to 
be acquired. by such devices as moots and the case method, or 
better, by actual work in the office. There is no doubt much 
to be said for thie view, especially$in America, with its forty- 
eight independent systems of State law. In this variety, the 
grasp of principle which the systematic study of the law pro- 
vides forms a necessary help to the lawyer. But perhaps the 
desire to raise the standard of legal practié is a still stronger 
reason for the spread’ of the Law School. And with this de- 
sire ig ‘linked Mr. Reed’s other subject—ethical standards. 
Many attemfts, it seems, ase being made in the States to ex- 
clude from the profession men whosare unworthy of it, but it 
is & difficult task to find any test which*doeg not degenerate into 
e . 
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aemere form. “It is impossible,” he says, “to be certain how 
a young man or woman will react to temptation 
before the temptation® occurs.” It is the old theme 
. that “cloistered virtue’ is a poor asset. _ Over here it 
is proposed to tackle an important part of the same problem 
by separate accounts and annual audiés, but in actual life 
character is discovered and tells without these adventitious aids. 
Mr. Reed’s Review of Legal Education, with its discussion of 
how a practical dfrection can be given to legal study, should .be 


of great intefest to*teachers of ‘law.—L.J., 1930, p. 116. 


The Custody of a Childt—On "Tuesday last the Court of 
Appeal dismissed an appeal,in Re Carroll from an order of 
Mr. Justice Charles refusing aehabeas corpus t@ bring up sthe 
body of Joan Margaret Carroll, an infant. The applicant for 
the writ was the child’s mother. The child was illegitimate 
and had been born in April of last year at Warkworth House, 
Isleworth, an infirmary under the Middlesex County Council. 
Soon after the birth, the mother, who was a Roman Catholic, 
had transferred the custody of the infant fo the respondents, 
the Homeless Children’s"Aid and Adopgion Society, etc. (Incor- 
porated), a Protestant rescue society, and had signed a con- 
sent to adoption by a Protestant couple under the Adoption of 
Children Act, 1926. The adopters, to whom the child was 
handed over last December, had intended to complete the process 
of adoption under the Act, but had received g letter from the 
Roman Catholic Chaplain to Warkworth House saying that 
Joan Margaret had been baptised by a Roman Catholic priest 
and that they were trying to find a Roman Catholic hofe for 
her. In the course of his judgment, the Lord Chief Justice 
(Lord Hewart), referred to Barnardo v. McHugh (1891) and 
to the Guardianship of Infants Act, 1925, which expressly laid 
down that “where in any proceeding . . . . the custody or 
upbringing of an infant . ... is in question, the Court . 
shall regard the welfare of the infant as the first and paramount 
consideration,” and he remarked that between 1891 and 1926 
there seemed to haye been a certain development of thought 
in such matters, though probably the mere wiSh of a parent of. 
an illegitimate child “would at no period have been allowed to 
supersede the real interest of the child. In the case of a girl 
his Lordship felt that the care and affection of a private home 
would be better than the control of any institutioh, especially 
as in the latter case the caretand control would stop at an earlier 
age. Although the snotfer’s wishes with regard to religion 
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deserved consideration, he did not feel the welfare of the chiéd 
would be served by handing her over to institutional care, 
however excellent. With, regard to a parent’s right as to a child’s 
religion it was said that the mother, when applying to the 
Society, had forgotten this important matter; and as she later 
applied that her. boy aged five should be put on the Protestant 
society’s list for adoption or admission into one of their homes, 
counsel’s view that she did not care two straws in which form 
her daughter was brought up seems to have béen fully justified. 
The adopters had become fond of the chifd, and the decision 
in favour of home life as against institutional life seems to 
have been a thoroughly wige one-—L.T.,° £930, p. 67. 


e Juvenile Offenders—Tht Louse of Commons on Tuesday 
of this week gave a first reading to a Bill brought in by Mr. 
Rhys Davies and supported by Lady Astor, Sir John Withers, 
and others, the objget of which is to amend the law on the above 
subject in several respects. Its contents will be discussed in 
these columns at a later date; meantime, however, it should be 
noted that this Bil® in addition to several amendments of detail, 
makes such far-reaching proposals as tHe abolition of: the death 
penalty up to eighteen years of age, the raising of the age of 


criminal responsibility from seven to eight years of age, and the’ 


raising of the age limit for Juvenile Courts from sixteen to 
seventeen. One other interesting proposal is to abolish the 
registration of convictions in respect of offences committed by 
children, on the ground that convictions for even trivial offences 
committed in early youth ,do, as the law now stands, follow 
the individual throughout his life—L.T., 1930, p. 68. . 


Income Tax Appeals.—On Thursday of last week Lord 
Dunedin, in the House of Lords, called attention to the practice 
of appeals in income-tax cases, and made. some interesting 
suggestions on the subject. His Lordship referred to his own 
recent remarks, $n the judicial business of the House, on the 
Crown’s practice of, coming to their Lordships on every occa- 
sion on which they lost, without regard to the importance of the 
ease. We have already referred in these columns to his Lord- 
ship’s remarks on thjs subject in thè course of his judgments 
in the Burma Corporation Case (ante, p. 185) and Jones v. 
Leeming (ante, p. 254), and we noted with regard to the latter 
case that there had been “Judicial unanimity on the part of the 
trjal Judges and the three Judges of the Court of Appeal,” and. 
that “the amount involved was only® £130.’ On the present 
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oecasion Lord Dunedin stated he had learnt thai in the latter 
case the Crown had told the litigant they were prepared to pay 
his costs as between solicitor and client. Earlier, on the 25th 
March last, the same case was referred to specifically in ques- 
tions asked in the House of Commons, and the Chancellor. of 
the Exchequer, Mr. P. Snowden, in his reply, said the case— 
which had, it may be recalled, been referred to by their Lord- 
ships as “one of the simplest” —“ was one in which the Board 
of Inland Revenfie felt bound to seek an authoritative ruling 
from the highest fribunal on £ point of income-tax law on 
which the guidance given by previous judicial decisions in other 
cases was uncertain,” adding that, “in accordance with their 
established practice in appeals of this type they undertook from 
the outset to pay the taxpayer’s cests, whatever the event, hoth. 
in the Court of Appeal and th the House of Lords.” Sir 
W. Davison thereupon asked whether it was now clear that in 
future in all cases which, the law being in doubt, the Inland 
Revenue took to the highest court, the co$ts of the taxpayer 
would be reimbursed by the department, but the Chancellor 
replied that the hon. member must draw yo such conclusion. 
—L.T., 1930, p. 317. . 
=, 

Lord Dunedin’s Suggestions—In Lord Dunedin’s opinion 
there was a perfectly: easy remedy for the alleged abuse. His 
Lordship thought that when the Crown won in the Court of 
Appeal the taxpayer should go further only at his own risk, 
but that when thg taxpayer won in that tourt the Crown 
should not be allowed to come to their Lordships’ House except 
with the leave of the Court of Appeal, who should be given a 
discretion to clog their permission with conditions as to costs. 
The Court of Appeal could very well þe trusted to give leave to 
appeal in all proper cases, e.g., where judicial opinion on the 
case had been as nearly as possible divided, or, at any rate, not 
unanimous, or where, even though there had, been unanimity, 
the question involved was ef far-reaching importance. The 
Paymaster-General, Lord Arhold, stated that the Inland Revenue 
did not enter appeals from decisions given*against them by the 
Court of Appeal of the Court of Session unless there was a 
large sum of money.at stake, or an important point of principle 
in issue which ‘would involve large sums én other cases, and in 
all cases where the board was seeking to establish some new 
point of principle in tax administration they paid the taxpayer’s 
costs in any event. Lord Hailstlam was unwilling that the 
Crown should in reventig cases have imposed ch it a limitation 
to which no ather fitigant had to submit. The real remedys 
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in his view, lay in a more rigid examination of cases by the 
Law Officers. When he was Attorney-General, before an appeal 
was entered by the board to their Lofdships’ House, there first 
had to be an opinion by the Treasury counsel and the counsel 
for the commissioners, and then thè petition of appeal had to 
be signed in the usual way by two counsel, one of whom in a 
Crown case would always be the Law Officer who had argued 
it before the Court of Appeal. ft had been his practice, and 
he doubted not that it was the normal practic® of a Law Officer, 
before signing notice of appe&l, further t® consfder the case, 
with which, of course, he was already familiar, and then to see 
the solicitor for the board and explain efter that there should 
be no appeal, or, if there were one, that an undertaking should 
be given to pay costs, whighever way the appeal went. As 
Lord Arnold had pointed out? the Inland Revenue normally 
did that, at any rate, in cases in which they were seeking to 
decide some great point of principle where the actual stake 
was small. It stems to us that the matter should be 
regularised, and that the leave of the Court of Appeal should be 
required whenevey the authorities wish. to appeal without 
giving such an undertaking —ZL.T., 1930, p. 318. 
e 
Departmental Powers.—While the committee presided over- 
by Lord Donoughmore is deliberating this thorny question, 
a concrete example of what is involved has been put before 
the public in the appeal in the case of Rex v. Minister of 
Health; Ex part» Yaffe. The case, which rglates to a housing 
scheme of the Liverpool Corporation, touches the fundamentals 
of the difficulty, and we*have little doubt that the Court 
of Appeal hearing is but a further stage in its journey to 
the House of Lords, whither the Crown were, indeed, invited 
by Lord Justice Scrutton to take it. The cardinal question is 
whether, as a result of a clause enacting that the order of the 
Minister, when made, shall have effect as if enacted in the Act, 
an order is of such effect that a scheme in the making of which 
statutory conditiéns have not been*observed acquires, by virtue 
ef the making of the order, full statutory authority and cannot 
be touched by certiorari. It may be remembered that, in dis- 
cussing the case when before the court of first instance, we 
expressed the opinian that the dissenting judgment was the 
more correct, and that if any of the steps leading to the order 
had een omitted the Minister could not be said to have made 
an order under the all-powerful section. It is interesting to 
ngte that this *is the unanimous judgment of the Court of 
Appeal, bringing the votes in its favour to foureagainst two. 
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Should it ever become a habit with Government departments, 
as it well might, had the decision gone" otherwise, to attach 
but secondary importanc€ to the question whether they in fact 
possessed the powers they purported to exercise, then, indeed, 
there would be justification for attaching to them the oppro- 
brious epithet of Star Chamber, which,Lord Justice Scrutton 
affixed to clauses of the kind in question. The case of Ew 
parte Yaffe will, we feel, go down to history —L.T., 1930, 
p. 343. $ 
b te e 

Discretion in Divorce—On Tuesday and Wednesday of 
last week, in the caŝe of Apted v. Apted and Bliss, the princi- 
ples governing the exercise of the court’s discretion to grant 
relief where a petitioner has beeg guilty of adultery were re- 
viewed by the Attorney-General on the instructions of *the 
King’s Proctor. In May of last year it was proved in that 
case that each of the parties to the marriage had been living 
in adultery, and the President (Lord Merrivale) adjourned the 
case in order to obtain assistance in considering the public in- 
terests involved in that and similar cases. The Attorney- 
General said that the fact that he had brought to bear on the 
subject “a fresh and untutored mind’ had made him realise 
«the judges’ difficulties in such cases and the extreme gravity 
of the questions at issue. He referred to the rules to regu- 
late the discretion which were laid down by Lord Penzance in 
Morgan v. Morgan and Porter (1869, 20 L.T. Rep. 588), 
and he described as prophetic a passage inethe judgment in 
that case where Lord Penzance said: “A loose and unfettered 
discretion of this sort upon matter$ of such grave import is a 
dangerous weapon to entrust to any ‘court, still mor to a 
single judge.” On reference to the case it will be found that 
Lord Penzance added, with regard to this discretion, that: “Its 
exercise is likely to be the refuge of vagueness in decision and 
the harbour of half-formed thought. Under cover of discre- 
-tion, a conclusion is apt to be formed upon a general impres- 
sion of facts too numerous “nd minute to be*perfectly brought 
together and weighed, and sometimes net perfectly proved; 
while the result iseapt to be coloured with the general pre- 
judices, favourable pr otherwise, to the person whose conduct 
is under review, which tHe course of the evidence has evoked. 
Upon such materials, so used, two minds will hardly ever form 
a judgment alike, and the same mind will often appegr to 
others to form contradictory judgments on what seem to be 
similar facts. This invites public criticism ard shakes public 
confidence ig the justice°of the tribunal.”—L.T., 1930, p. 363, 
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Expense of Litiggtion.—As a result of representations from 
members of the London Chamber of Commerce the Parliament- 
ary and Commercial Law Committe of that body recently 
appointed a small but competent sub-committee of solicitors, 
accountants, and others, with Mr. E. G. Roscoe as chairman, 
to report on the presest cost of litigation in this country. In 
their report just to hand the sub-committee state that their ob- 
servations are intended to cover litigation, including both actions 
in the High Court and arbitrations, arising out*of ordinary busi- 
ness relationships, but to take flo note of divorce fnatters, libel 
and slander cases, and other more or less domestic or personal 
proceedings.. Among the features of the ‘present system which 
the report selects for criticism are the pleadings, frequently of 
considerable Igngth, which hgve te be settled by counsel; the 
punctilious production of all d&cuments; the numerous inter- 
locutory proceedings, many of which are attended by counsel— 
the pace in this respect being often set by the richer litigant; 
the minute proof @f all documents and facts by oral evidence: 
in court; the automatic increase of a junior’s fee with that of 
his leader; the expgnse of expert testimony; the cost of copies, 
and the present-day tendency of the courts to go into matters 
of detail at great length,eand so prolong the duration of trials 
inordinately—L.T., 1930, p. 391. 


Suggested Remedies—The report admits that “the Eng- 
lish procedure, like so many products of England, is, apart 
from cost, the mest perfect of its kind in the world,” but it 
characterises that procedure as an expensive luxury and beyond 
the means of people who ate neither very poor nor very rich. 
The authors of the report think the present separation of the 
two sides of the legal profession should be ended, but they re- 
cognize that the time may not yet be ripe for fusion, and that 
they have to deal with what is immediately practicable. Com- 
ing to remedies for the present discontents, the report finds 
that the main cause of expense toslitigants is the English law 
of evidence, and that the first metħod of cheapening litigation 
is to be found in the compulsory, and not merely optional sim- 
plification of proof. The recommendations wnder this head, put 
very shortly, are (a) That all documents. should be accepted 
in evidence unless formally challenged; (b) that the evidence of 
witnesses be presented in the form of signed and attested state- 
ments; (c) that foreign evidence should always be given by 
affidavit or declaration; anã- (d) that in really technical mat- 
ters an assessoreshould sit with the’ judge as an adviser, just 
qs the Elder Brethren sit in Admiralty cdSes, ande that expert 
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efidence should be only sparingly allowed. With regard to the 
fees paid to counsel, the views are expressed that the two- 
thirds rule should be abolished, but that the junior’s fees for 
work done before trial should be increased. Against this it 
may, However, be urged that a heavy fee on a leader’s brief is 
some evidence of the importance and ¢ifficulty of a case and 


- the responsibility involved in the earlier work, and that a gene- 


ral raising of pre-trial fees would not cover this. Among 
other suggestions made are that, proceedings before trial should 
be simplified; that. only where important principles are involved 
should counsel’s fees be allowed in interlocutory matters; that 
dates should always be fixed for trials; and that the manage- 
ment of the Law Courts should be entrusted to a business 
manager, who should *be a responsible whole-¢ime organiser 
stich as “a solicitor who has had experience of organisation in 
the Army or a Government office.” The framers of the report 
have, as they claim, endeavoured to go to the root of the mat- 
ter, and as the questions discussed are not without interest 
to lawyérs generally, we have given a brief summary of the 
suggestions which the sub-committee recommend “to the care- 
ful consideration of all* business men, and also the Bench and 


legal profession.”—L.T., 1930, p. 391. 


Land Registry Speed—The report of the Chief Land 
Registrar, Mr. J. S. Stewart-Wallace, for the financial year 
1929-30, shows that the past year has beer one of record ex- 
pansion marked by four outstanding feature$, namely: (i) An 
increase in the speed of all registragions; (i) a record increase 
in voluntary registrations; (iii) a new fee order largely reduc- 
ing the scale of fees; and (iv) new rules improving the prac- 
tice of the registry. The Land Registry has been and is self- 
supporting, the estimated surplus of the fee income over ex- 
penditure for the year in question being £78,500. With regard 
to the speed of registrations, the average time for first regis- 
trations in London in 1929 Yas 7.4 days as against 9.3 in 1928, 
while the average time for dealings with registered land has 
been reduced from 6.8 days in 1928 to 4.8 days last year. In 
view of this greatfy increased speed of first registrations the 
report notes a suggtstiore that the examination of title in the 
. Registry may “have been lightened to ån undesirable extent. 
To rebut this suggestion the report points out that every title 
has on first registration been consigered by a barrister or’ soli- 
citor of an average standing of over twenty years; that points 
of doubt are referred te more senior officers, who, if nects- 
sary, consul? the. Chief Land Registrar, and that before a deci? 
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and. perfunctory, no risk wotild be incurred By registered 
holders by’ reason of the State indemnity. As regards the 
volume ‘of work in compulsory and non-&ompulsory areas, the 
first tegistration of and dealings with registered land in 1929 
together. total 116,979 as against 410,600 during the previous 


yeat—L.T.; 1930, p. 440. -° 


The Debt Repudiating States—The Council of Foreign 
Bondholders have ®sued a report as to international defaulters 
iit payment of debt and interest. As might be expected, Rus- 
sia overtops the rest. For what the defence is worth, the 
Government of Russia can plead both youth and poverty, and 
there is some suggestion ®f a counter-claim in respect of armed 
expeditions to overthrow the Soviet Government. Perhaps, ° 
when it is a little older and wiser, it will learn the value of com- 
mon honesty. No such defence is available, however, for the 
second -in the list qf the defaulters, namely certain component 
parts of the United States. The unfortunate holders of bonds 
of the State of Mississippi and other defaulters who shelter 
under the Stars and Strifes may perhaps wonder why a 
family harbouring so many black sheep is so: shocked at the 
Soviet’s dishonesty that it declines to give the Russian Govern- 
ment official recognition. M. Stalin may plead, if he pleases, 
that the American repudiations had afforded him a valuable 
precedent:: ‘Incidentally, the Council also deal with the sug- 
gestion made on behalf of the defaulting States, that, after the 
lapse‘ of so man} years, the origfnal holders of these bonds 
are déad, and their executors, administrators and assigns may 
be difficult to trace, and, any how, have got used to the loss of 
their capital and interest. The same argument would no doubt 
be available to the ordénary thief, if he had retaintd his swag for 
fifty’ years. The answer is, of course, that, whoever may be 
entitled- to the’ money, the States which have obtained it on the 
false preténcées of payment Of interest and repayment of capital 
haye-no' right te it. And so long as the repudiation exists the 
whole” of- the United States is tainted witA the fraud, and the 
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àecusation of dishonour cannot be met with’ a technicaldefence 
on the Constitution. Mor eover, honour ‘knows nö “Stattite: of 
Limitations, and exacts “payment to the uttermost farthing. 


S.J., 1930, p. 253. ee 
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Pleadings —Pleadings have been defined - briefly by the 
late Mr. Blake Odgers as statements in . writing’ ‘deli: 
vered by each party alternately to his opponent stat- 
ing what his ° contention will be at the trial “arid 
giving all $uch đetails as Mis opponent needs ‘to ` know 
in order to prepare his case in answer. By reason’ of 
their very nature, a¢ above „outlinęd, pleadings would: appear 
to be a necessity inseparably associated with legal procedure; 
and it is not, therefore, surprising to find their ¿original -usage 
practically contemporaneous wfth the beginnings. otour" ‘Tegal 
system. At first conducted orally, pleadings: were; according 
to Mr. Blake Odgers, probably first drawn up on: paper i the 
reign of Edward IV, but it was not until®the passing of the 
Judicature Act, 1873, that the modern rules of pleading were 
formulated. Having regard to their venerable’ history and to 
the well-tested statutory provisions governing théir usèj’ it: is 
not a little surprising to find a High*Court Judge sayitig that 
- “pleadings are often a mere farce and ought to’ be abolished” 
(Mr. Justice Wright in Penney v. Photomaton Parent’ Corpo- 
ration, Ltd., “The Times,” 5th April). It is a’ little difficult 
to believe that his Lordship was expressing the opinion tliat all 
pleadings should þe completely abolished, amd his -tse: “Of the 
word “often” would appear to support that belief: Pleadings: in 
some form or another there must®be, in ordet' adequafely® to! 
acquaint the court briefly with the matter in dispute, ‘and: int 
Truth of the 9th April a writer says: “Over thirty years ago! 
a determined effort was made to do away with them, ‘an attempt 
that failed completely, not only because of the innate’ ‘conser’ 
vatism of lawyers, but because of the appalling difficulty of 
preparing for trial without any idea what one’s opponent’ s ‘casé' 
may be. Compared with tħis the trouble arid’ expense: ‘entail! 
ed in delivering pleadings is quite negligible.” ‘Unfortunately, 
in these days of cemparative poverty the expense entailed ’ in 
respect of pleadings merits and has received a good deak of 
consideration. *Judicial notice of the matter was ‘taken’ by` “Mi.’ 
Justice Hill in the case of The Ciss, which came-‘beforé! his 
Lordship on the 16th April, when he said that he thouglit that! 
the parties in the case had acted véry wisely in Having irierely 
typed and not printed pleadings. In his opinton ` ity would’ be 
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issue which would lead to a fight, for the pleadings to be typed 
and not printed. That would save expense. He did not like 
to give any general directions, but it was worth considering 
whether the whole of our system of dealing with the printing 
of pleadings did not need to be revised. The system of print- 
ing arose at a time when typewriting was unknown and when 
probably printing was cheaper than making a large number of 
longhand copies. Speaking for himself, he would raise no 
objection to typewriting instead of printing if it meant a sav- 
ing of expense. If, in fact, ‘however, pl&ading$ were to be 
abolished, what would take their place? , To state the case 
orally would be to revert.ta the ogiginal practice, and no doubt, 
in due course, a learned judge would request counsel to put a 
particularly ingricate case in writing so that in the long run the 
modern pleading would evolve ‘again. Better to profit by ex- 
perience and retain what we have gained, provided that the 
profits of experience are not outrageous!—S.J., 19380, p. 307. 
e 


A Tangled Wéeb.—Mr. Justice Mackinnon commented to 
the Grand Jury at the Manchester Spring Assizes on a case of 
folly, rather than of crifhinality, as he put it. It beautifully 
illustrates the moral couplet addressed to Victorian youth: “Oh, » 
what a tangled web we weave when first we practice to deceive!” ” 
A married man, said the judge, desired to live with a woman 
not his wife, and yet to give her the coveted marriage lines. 
An obliging brotfer went through the cereqnony, signing the 
register, not with his own name, but with that of his married 
brothey, then about to contfact the irregular union. The latter 
wove another strand in the web by signing as his single bro- 
ther. Exeunt omnes, all satisfied; the judge labels them as “in- 
credible donkeys.” - Came the time when the single man want- 
ed to take a real wife. He now stands charged with bigamy. 
Do the facts, if proved, constitute that offence? “Whosoever, 
being married, shall marry any other person during the life of 
the former husband or wife,” commhits bigamy, 24 and 25 Vic., 
c. 100, s. 57. It is obvious that the same word is used in two 
senses in the same sentence. “Married” rfeans lawfully mar- 
ried, and the validity of the first marriage must be proved by. 
the prosecution [R. ». Kay (1887) 16 Cox 292]. “Marry,’’ 
in the second place in the sentence, must mean “go through a 
ceremony Qf marriage.” Now, did the obliging brother 
“marry” the irregular secofd mate of the married man? One 
of the requisite$ of a valid marriage ig “that the parties, under- 
standing the nature of the contract, shofild freely consent to 
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marry one another” (Halsbury’s “Laws of England,” vol. xvi, 

para. 512). Here the parties did not cOrisent to marry one 

another, and both were *cognizant of a wilful misdescription 


done by the interchange of names between the brothers. We — 
will not anticipate the decision ‘of the court at the trial, but it. 


may be the defence will be set up that the man charged with 
bigamy only went through an invalid performance with No, .1 
wife, and therefore well and’truly married: No, 2, That is not 
bigamy.—S.J., 1930, p. 307. 


Wifes Legal Césts as “Necessagies.”—As was said by Lord 
Justice Greer in the recent case of H. S. Wright & Webb v. 
Annandale (decided in,the Court, of Appeal on, Sth inst.) “it 
is an undoubted principle of latv that a wife living apart ffom 
her husband who is unwilling to maintain her has a right at 
common law to pledge his credit for necessaries, and, included 
in that term is the right to instruct a soligitor in proceedings 
taken by her against her husband. or to defend proceedings 
taken against-her by him.” But as he proceeded to point out, 
there is a well-established exception to that rule, ‘hamely, where 
the wife has committed adultery. Ine“Lush on Husband and 
. Wife,” 3rd ed., pp. 394, 407, it is stated that “the wife’s right to 
assume her husband’s assent to her contracts for necessaries 
exists only where she continues chaste.” In the case before 
the Court of Appeal it was strenuously argued that this states 
the law much too widely, and that it is onlyewhen the wife.is 
‘living in adultery” that her power to pledge her husband’s 
credit ceases to exist. All the meMbers of the court rejected 
this contention and approved the statement of the law as appear- 
ing in “Lush on Husband and Wife.” The court also rejected 
a second contention that the position of the wife as to pledging 
her. husband’s credit for costs is different according as she is 
the attacking or defending party—a distinction for which there 
appeared to be some ground in the judgment of Lord Justice 
Scrutton in Durnford v. Baker, (1924) 2 KB. 587, 600, but 
the learned Lord Justice retracted his earlier view on this point. 
The decision on the wo points logically follows from the earlier 
cases of Durnford y. Baker, supra, and Arnold & Weaver v. 
Amari, (1928) 1 K.B. 584, but it undgubtedly bears hardly 
upon the wife’s solicitors who, while acting for her, were quite 
unaware of her matrimonial offences. _The court, however, 
drew attention to the decision: of tht late Sir Samuel Evans in 
Jinks v. Jinks, (1911) P.°120,. -where the withdrawal of ,a 
retainer by a wife who was the petitioner in a suit for judi-, 
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cial separation was held not to deprive her solicitor of the right 
to` carry in his bill ‘and tax his costs 1 the Divorce Division.. 
ES 1930, P 308: E Sowers aiceee A BASTA 


Dangerous Walking.—Almost invariably one finds that the 


type of pedestrian who loudly clainis as much right to. the road 


as the motorist not infrequently courts disaster by deliberately 


sauntering in front of approaching -motor-cafs with the appa- 


rently obvious intention of_ inconveniencing and ‘annoying the 
driver. All motorists are unpleasantly familiar with this in- 


tensely objectionable class eof individual? ‘and are more than . 
` justified in feeling strong resentment that no effective measures ` 


have so far heen evolved ta secure for him his just deserts. 
The already huge yearly total’of road accidents continues to 
increase, and will doubtless do so until steps are taken’ to 
punish pedestrians as well as drivers who offend against the 
generally accepted tules of the road. The possibility of deal: 
ing with obdurate walkers was referred to recently by Mr. 
Morrison, the Minister of Transport, at the first-annual meet- 
ting of the Pedestrians’ Association. $o far, said Mr. Morri- 
son, we had not followtd some other countries in imposing 


penalties for dangerous and reckless walking, and he hoped: 


that such action would not become necessary, but if fatal road 
accidents continued to increase it might be necessary in the public 
interest to impose „penalties on pedestrians who walked to the 
common danger. * How, it may be asked, woyld “walking to the 
common danger” be defined? It would of necessity be a ques- 
tion of degree ‘dependent *upon a number of widely v varying 
circumstances. : The partially deafor blind, or the aged, for 
instance, would, of course, be entitled to greater consideration 
than those in possession of their full faculties. The legisla- 
ture would, we think, in all the circumstances, be unwise to 
introduce any punitive measures for the benefit of pedestrians, 
and, after all, there are few intentionally reckless walkers; most 
of us are only tdo willing to keep’ out of the way of a motor- 
car. If, moreover, the suggested course were adopted, con- 
fusion would be bound to. result in actual*practice when cases 
arose for consideration. Lastly, surely the onus of keeping 
out of the way, so tospeak, must be on those who choose to go 
at a great speed in vehicles over which they should nave 
conttol.—SJ., 1930, p. 309. 
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THE ‘NUMBER OF HERITABLE BANDHUS IN THE 
MITAKSHARA SYSTEM.* i 





Bandhu succession is perhapg the one branch. of Hindu 
Law where uncertainty and arbitrary speculation *still hold the 
field and would continue to do so until statutory codification 
comes to our rescue. 


In this Article I intend to draw attentidh to what appears 
to be a very simple matter, viz., the total number of bandhus: 
that could be recognised as heritable in the Mitakshara system. 
On this matter, in spite of 50 years’ discussion, no two writers 
agree. The accompanying list illustrafes this:— 


1. Sarvadhikari* es bf 122 
Bhattacharya’ da i 122 
3. Trevelyan’ 7 en 123 
4. Mulla‘ ae oe" 123 
' 5. Gour® x Ss 123 + 3 
6. Mayne® on 128 
«e 7 P. R. Ganapathi Ayar T 230 © 
8. “Jurisprudence”? ke 382 ` 
9. 49 Madras 652°... m 2014 
10. Haradatta® SEPI As 3142 
11. Mandlik*® i a 4242 
12. Sarkar Sastri? Con ind 8134 





m — 





E E SE ae M n 
*Contributed by Mr. M. A. Doraswamy Iyengar, M-A., B.L., Advocate of 
the Madras High Court and of the Mysore High €ourt. 


(1) Hindu Law of {nheritance, 2nd ed., 1922, pp. pe 

(2) See below. : 

(3) Hindu Lay, 2nd° ed., 1917, pp. 402—410. 

(4) Ibid., 6th ed., 1929, pp. 66—71. 

(5) Hindu Code, 3rd ed., 1929, pp. 1359—69. : 

(6) Hindu Law and Usage, 9th ed., se p.852—Table so. oan 

(7) 9M.L.J. 54 at 69—71. 

(8) 8 M.L.J. 53 at 67. 4 i 

(9) See below. AS We 

(10) Hindu @ay, p. 345; Be 8 M.L.J. 53 at 6164, 
R 
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Some of the emjnent writers like Ghose and Sarkar Sastri 
do not make any calculations nor give a prepared List of Ban- 
dhus. Both these severely criticise Sarvadhikari’s theories and 
from this we have to guess what the probable total number would 
be according to their schemes. Let us now examine some of 
the above lists. `` e 


` For the determination of heritable bandhuship four funda- 
mental rules have so far been formulated. hey are— 


~- - 1 The degree-rule. . ° ° 
2. The rule of mutuality of sapindaship. 
3. The rule of parent’s. mutuality of sapindaship. 
4. The rule of fixed family lines. 


`. The totanumber of bandhus depends entirely upon the view 
a writer takes about each one of these rules. On each of these 
rules wide and sometimes irreconcilable difference of opinion 
has become manifest. i 


® ; 

About the first rule the divergence. of opinion is widest. 
There are nearly seven points of view: (1) For purposes of 
inheritance the Mftakshara neither defines sapindaship nor for- 
mulates any degree-rule, Most of the writers have sought to 
borrow both from the Chapter on Marriage. Those who demur, 
to this will have to analyse the cases of the persons mentioned 
in Satatapa’s text and deduce a rule applicable for the purpose. 
This would give a rule of four degrees only and upon this- rule 
we get a total number of 47 male bandhus only.™ (2) But the 
majority of writers have agreed to apply añ all-round rule òf 
5 degrees. Among these, however, it is only one—Mr. Gana- 
pathi Aiyar—who has wholly and consistently adopted this rule. 
(3) For, led by Sarvadhikari, almost all these writers—Bhatta- 
charya, Mayne, Trevelyan, Mulla and Gour—make an ex- 
ception in the. case of .FMF;s (and S2DS2) and thereby 
adopt a special‘rule of 6 degrees, although they want us all to 
believe that FMFs is not beyond 5 degrees. (4) As regards 
the 7 degree-rule, Sarkar seems $o apply it all round both to 
paternal and materngl sides as well as to ascending and descend- 
ing lines. (5) Venkatasubba Rao, J., in Kesarsingh v. Secre- 
tary of State for Tndia* is inclined to apply the rule of 7 degrees 
to paternal side and gf 5 degrees to tnaternal side. (6) Mand- 
lik? followed by “Jurisprudence” applies the rule of 5 degrees 
to the maternal ascending side and the rule of 7 degrees to the 

(11) See below. 


e (12) (1926) IeL.R. 49 M. 652: 51 M.L.J. 16. 
(13) Ibid., p. 350, Table II, cf. 8 M.L.J® 62-03, ° 
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paternal ascending side as well as to all descending lines whe: ` 
ther descent is traced thraggh a son or a daughter. (7) Hindu 
writers like Haradatta and Kamalakara compute the degrees- 
from’ the point of view of the common ancestor and ‘not of the 
parties.™ 


Much confusion prevailed about- the second rule mainly 
because Sarvadhikari tacked to its formulation the other two 
rules also with the *restlt that all those who felt themselves unable 
to accept the "other tules attacked the main rule also. As re- 
gards the main rule, however, as distinguished from the other 
two rules, the majority are ip favour of accepting it and the 
Privy Council also has approved of it. This rule necessarily 
cuts off a very large nutnber*of, bandhtis from heritability. , In 
fact, on the basis at this rule you can have mainly an all- round 
five- degree | rule’ and none else. For, as Mr. Ganapathi Aiyar’ 
points out, “even where from one side you could proceed up to 
7 degrees, from the other side which traces ithmediately through 
a female you could go only up to 5 degrees, so that, in order to 
preserve mutuality you have to adopt aneall-yound rule of 
5 degrees.” | ° 


The third rule has been suggested by Sarvadhikari*® 
well as Ganapathi Aiyar.” The rule seeks to exclude the 
children of a parent where the parent is not a sapinda although 
the children may be sapindas. This rule also thus affects the 
nymber of bandhusg. ° 


The last rule was the pet childẹof Sarvadhikari. Analys- 
ing the cases of the 9 persons mentioned in Satatapa’s Text this 
writer formulated that the claimant must always belong to the 
line of MF” of three fixed families—of P or of his parents. 
Apart from other vital defects this theory was ab initio falla- 
cious. For, even in the lines of families found in Satatapa’s 
Text there are two distinct divisions—agnatic (lines of P and 
of his Fi to Fa) and cognatic, and it is only the latter divi- 
sion that admits of the tripartite family grouping. | Sarvadht- 





--- 1ÃÁ—— na 
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(14) See below. 5 i 
(15) 9 M.L.. 149. ‘The ‘illustration given here must be taken in the: 
reverse order. The case of FMF: will be considered later. 
- (16) Ibid., p. 598, foot-note. 
(17) 8 M.L.J. 321-2. Š : ° 
(18) MF is Mother's father. Similarly F2 is P'sFF, FM is ,Father’s mother, S is 
Son, D is Daughter, B is Brotuer, D2S2 is Daughter’s daughter’s son’s son and®sq 
j e 
- on, . e 
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kari himsélf was thergfore forced to add two more fixed fami#y 
lines—those of P and of Fi to Fa. . Since the list was not: 
exhaustive, ‘the’ cognate division should all be filled up and then 
analysed. This division would then yield, according to Gana- 
pathi Aiyar’s calculations"? not three family lines only, but 
seven such lines—the MF lines of P, Fi, F2, FM, M, MF and M2. 
If the rule of 7 degrees is adopted the number of such family. 
lines would further increase. It may now de taken without 
repeating the numerous criticisms levelled againsteit by several 
Judges and writers, that. this theory of Sarvadhikari is now 

discredited, as being unteñable. . of, 


We have now seen the wide difference among ‘writers about 
the number of bandhus and also the source cause for such dif- 
ference.: We shall now see the’actual schenies of these writers 
as to how they arrive at their figures and compare the results. 


SCHEME UNDER-FouR-DecrEE RULE. 


ie The accompanying Table illustrates this scheme:— 


è e 





, TABLEL * : 
F3 Fo a. = F7 
E l Mo oe 
| a a E 
° i l b . 





a? Er ea i 
S SS S D DDD 
E h L A] 
IEEE ata 
S DS D S DSD 


Among descendents those whọ are not repeated are itali- 
cised. In all there are 7 ascendent®lines—3 agnatic and 4 cog- 
natic, and then there is P’s own line. In each line there are 
7 male and 7 female descendents. Among the former 3 are 
agnatic and-4 are cognatic. These persons would satisfy every 
other rulé of every writer. They wotild also satisfy the rule of 
spiritual benefit in addition. The scheme would correspond to 
the cpparcenary scheme based on the rule of unobstructed heri- 





0 ———— 


_ (19) 9M.L.J. 65,% o i 
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tage in agnatic succession. The total number of bandhus under 
the scheme would be as {ollows:— 

(1) Male bandhus. 


Cognatic ascendents tek aie Ae 4 

Their 3 agnatic descendents e A 12 

4 cognatic descendents of 8 lines 4 % 32 

e Total including DS a 48 

(2) Female bandhus. 

Wives of coghatic asgendents T = 4 

7 descendents of 8 lines’ .. ve "i 56 

` Tõtal including D ° 60 


(3) -Grand total excluding D and DS 47 plus 59 equals 106, 
. THE NORMAL SCHEME UNDER Five-DEGREE RULE. 

The scheme would exclude FMF3e and S2DSz and 
would accept all the other three rules in full. It is illustrated 
by the accompanying Table II. Garlapathi Aiyar’s scheme is 

* simply its variation based on the rejection of the fourth rule. 











TABLE II. 
F12 
| . 
B4 Fó . © F9 Fil 
| | | | 
F3 F5 0 o F8 F10 
-| | | ° | 
T2 -M F7. --M 
| | 
FI M 
i 
P 
l 
o | FE > de ee Begil ee ame 
S SSS Ss $8 S S D DDD D DDP 
| | | le, We RS | | el | | | | | 
S S S$ S DDODD S S S S D DDD 
a eil od cas pot ieee, | Es ae ae 3] 
SSDD S& DD S SDD SSDD 
fra | ei | E] | lel | I LT] 
S DS D SD $D S DS D S DS D 
S e 


In this scheme there are 11 ascendent lines —4 agnatic and 
7 cognatic. , Of the, 30 elescendents of a line, 26 are cognatic, 
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of whom & persons, namely—De2Sz, DsS, DSs3, DSDS, 
DS2zD, DSDz, DeSD, Da—are tp go as they violate | 
the fourth rule. There would then remain 11 female and 7 male 
cognatic descendents per line. The total number of bandhus 
would be as follows:— | 





(1) Males. 

Cognatic ascendents ee Pe aA, 7 
Their 4 agnatic descendents œ s 28 
7 cognatic descendents of*12 lines e.. e% 84 
Total including ‘DS .. 119 

(2) Females. e e ‘ œ 
Wives of cognatic ascendents és se 7 
11 descendents of the 12 lines $ sa ni2 
j Total including D wa 139 





(3) Grand total eluding D and DS 118 plus 138 equals 256. 


_ 


Of these female bandhus about half a dozen only have so , 
far received judicial recognition in Madras. 
SARVADHIKARI’S LIST. 


Sarvadhikari's- scheme is the original model for all the 
popular text-book “writers on Hindu Law. The above Table Id 
illustrates all these variatigns. From the previous scheme 
SarvadRikari’s list excludes DS in P’s line and SD2S in 
Fi to Fa’s lines?® and includes FMF3 and 3 of his cognate 
descendents.** The result is as follows :— 








Cognatic ascendents w i 8 
Their 4 agnatic descendents .. 32 

7 cognatic descendents of cagnatic ascend- 
ents except FMFs . 49 

6 cognatic descendents of P and Fi to 
Fa ° i sa 30 
3 cognatic descendents et FMBs 7 5 3 
E Total .. 122 
°, — 

e (20) Pp. 637-8, Nos. 27—30. PO 


e (21) P. 639, Nos. 85—87. n39 
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e This List, however, does not conform to some of the prin- 
ciples annaed by Sarvadhikari himself in the preceding por- 
tion of the chapter. For instance, no reason is offered for the 
omission of SDeS of Fi to F4 in the List On the other 
hand he is expressly stated to be atma bandhu, ex parte paterna 
to whom P is related as a matri bandhit” Again, Sarvadhi- 
kari expressly states that all the 7 cognatic descendents of FMF 
should be excluded as “being more than five degrees re- 
moved from the deceased,””* but,the List includes 3 of them for 
which no explanation is given. Further, he includes in brac- 
kets?4 (indicative of. some reluctance) S2DS2 as a bandhu 
and his Tables I-a and II facing pp.°606—7 of his work, where 
this heir figures as Ss-a show that SeDS2 of P, F to Fa 
and of FMF and FMF2" should be recogni$ed. But *the 
final List omits these 7 persons without any explanation, P is 
the S2zDSz of his FMFs and when FMF is to be included among 
ascendents there is no reason whatsoever to reject S2DS2. Both 
must stand or fall together. 


Apart from these glaring inconsistencies which have not 
been noticed in the revised edition, the inclusion of FMF3 
by Sarvadhikari has the effect of upsetting one or other of the 
“first three fundamental rules of bandhuship, and in order to 
reduce to a minimum the havoc caused by his act, poor Sarva; 
dhikari is driven to the resort of all kinds of anomalous expe- 
dients to preserve, so far as may be, the sanctity of the second 
and the third rules at the expense of the fifst. Thus he ex- 
pressly justifies the extension of thg degree limit for the inclu- 
sion of FMFs on the sole ground that P and FM&s are 
mutually sapindas.” 


If this were a crucial test, then we may have to include the 
father of FMFs also as he is P’s sapinda by frog’s leap. 
But the learned Doctor excludes him as he violates the third 
rule; for, this FMF4 is net a sapinda of P’s father.! Nor 
is this a conclusive test. For instance, the father and grand- 
father of F4 would satisfy the first and thé third rules but are 
still excluded becauge, as Ganapathi Aiyar points out, their cog- 
natic descendents weuld violate the second rule. For the same 
reason, we canhot include more than 5 degrees of agnatic de- 





ee we fs Table I-a, facing p. 606 oe is Sz. : . 
(24) Pp. T 603, 605, 606, 610. 

(25) P. 600. z ° 
(1) P. 598, foot-nott. 
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scendents ‘of any of the maternal cognatic ascendents nor adrMit 
any-of the cognatic descendents: of eFMF3. They would all 
violate the second rule. The 5th and-6th agnatic descendents of 
FMF, FMF2 and FMFs do not no doubt violate the 
first two rules but they cannot come in as they violate the third 
tule. For, they would not be sapindas of P’s father. 


Expressed otherwise, the’ pogition comes to this: In all 
the above instances, the general degree rules as stated by the 
Mitakshara (of 7 and 5 degrées as the case may be) is fully 
satished but in every case the rule of an all-round five degrees is 
violated. Nevertheless these cases are nôt excluded on that 
score but on account of conflict with the other two rules. The 
result is that g universal rule, of five degrees becomes untenable 
while the rule of 7 and 5 degrees would not have free sway 
but would be conditioned and twisted by the other two rules. 
In other words, there cannot be a fundamental rule of degrees 
at all. There would no doubt be a rule but it would not be a 
fundamental one. This leads to the anomaly of the offspring 
becoming more fundamental than the source, and existing and 
growing at the expense of the latter. , We cannot escape this 
vicious circle until we corcur with Sadasiva Aiyar, J., and boldly 
think of doubting the rule of mutuality in both its aspects. 


It is this rule of mutuality that is now governing the law 
of bandhu succession. The third rule is partly a corollary and 
Sarvadhikari includes the fourth rule indistinguishably .in this 
rule of mutuality. And it is this rule that is regulating the 
degree-rule. Thus all the four rules centre round this theory 
of muguality. The theory no doubt evoked considerable criti; 
cism but almost the whole of it was directed against the fourth 
tule which Sarvadhikari had not separated from the second. 
The second rule by itself has been sought to be deducéd from 
Manu IX. 187 as interpreted by Visveswara and Balam Bhatta? 
but it is not easy to say if such a deduction is correct. 


It is a matter of considerable significance that none of the 
dozens of the commentators of Manu have interpreted this text 
which would in any way lend support to the above deduction. 
In fact Sarvadhikari who finds fault with Sir W. Jones’s trans- 
lation of this text as got bringing out"the rule of mutuality con- 
tairied in it’ admits that Jones’s translation is based on the gloss 
of Kulluka Bhatta.? Even if we ignore the silence and possible 
- Opposition of the ancient ‘and authoritative commentators of 


e (2) Sarvadhikati, pp. 443—4; 22 Cal. 339; 42 Cal. 384 (P.G.). 
e (3) P. 443, € a g 
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Manu to such an interpretation, it is doubtful if we could sup- 
port it by the modern critico-historical method. In Manvw’s 
scheme of inheritance cOgnates have no place, and his rules, 
whatever they may be, cannot be applied to cognatic succession. 
Manu calls the 12 kinds of sons one’s bandhus.* Sarvadhikari 
himself admits that it was Yajnavalkyaewho for the first time 
recognised “Bandhus” as heirs® and maternal ancestors as being 
entitled to receive funeral oblations. Such being the case, 
Manu’s rules for®sapindas, in the sense of the word then pre- 
vailing, canndt, on ‘Any validly Ristorical and comparative prin- 
ciple, be extended to cognates or. bandhus. Manu also states a 
single universal rule Of 7 degrees.’» If this were adopted for 
cognates also the problem of mutuality or of its want would 
not arise at all. If Mamu had in contemplation the case of cog- 
nates he would either have nof enunciated the alleged rule of ° 
mutuality or have expressly applied the rule of 7 degrees to 
them also. But so far as the scheme he actually puts forward 
is concerned, he is consistent and clear. It is only when his 
alleged rule, which was formulated before the idea of admit- 
ting cognates to inheritance was born, is sought to be extended 
to them, coupled not with his rule of 7 degrees but with Yajna- 
valkya’s rule of 7 and 5 degrees, that*this trouble arises. But 
‘this attempt, to say the least, is unhistorical and not logical. 
Further, the context where this text occurs in Manu cannot be 
held to favour the intended interpretation. For, after stating 
in verse 185 that in the absence of sons, the father and ‘then 
brothers succeed, Manu in the next verse irfterprets Pinda to 
mean funeral oblations. This is immediately followed by the 
text in question stating that sapindas next succeed. Herg there 
was no occasion to enjoin mutuality at all. 


Jimutavahana in fact relies very strongly on this context 
to support the meaning he gives to the word “sapinda”. But how 
does the rule of mutuality fare in his system? Among his class 
of sapindas it is only the collaterals that can be said to have 
any mutuality with P; for,eP is a-sapinda eof, say his F2Sa, 
because the former offers pinda to the gommon ancestor to 
whom the latter offers pinda, and FeSz is a sapinda of P 
because he offers pinda to the ancestor to whom P offers pinda. 
Their ‘position ie thus perfèctly and exactly mutual. But this is 
not the case between P and either his ascendents or his descend- 











(4) IX. 158. ; 

(5) P. 221, cf. 42 Cal. 384 (P.C.). 

(6) P. 45. e : 
(7) V. 60. . ° 
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ents... For-example, ‘Fe’ is-a sapinda of P, because P offers 
pinda-to. him but P ‘sa -Sapinda of F2 not because the latter 
‘offers pinda to P but because he receives it from him. The 
case of P and Se is similar. ‘lhus in this system sapinda- 
ship is determined not on the basis of reciprocation but on that 
of independent rules. . e. 

Even apart from these considerations, it is doubtful if. the 
text even in its special form of translation would really bear 
out any theory.of mutuality. Bannerjea, J® translates it on 
the basis of the commentaries df Visveswar{ and Balam Bhatta 
as “the -property of a near sapinda shall be that of a near 
sapinda.’”’® ..Sarvadhikari ow the basis of the same writers offers 
a different translation which reads as “Whoever is near to a 
sapinda, his pgoperty shall belong to him.”® “Prima facie both 
the translations contain elements of ambiguity. Taking the 
latter first, the words “whoever,” “sapinda,” “his”. and “him” 
are capable of meaning either P or the heir. By permutation 
we get four possfle interpretations of this translation, viz., 
(1) Where P is near to a sapinda heir (of P), P’s property 
belongs to the heir (2) Where P jis near to a sapinda heir (of 
P), that heir’s property belongs to P; (3) Where an heir of 
P is near to his (the h@ir’s) sapinda P, P’s .property belongs 
to the heir; (4) Where an heir of P is near to his (the heir’s)° 
sapinda P, the heir’s property belongs to P. The first inter- 
pretation is indistinguishable from that of Sir W. Jones... In 
the fourth, P and.the heir exchange places but the meaning is 
otherwise identic#l with that of the first. The second and third 
interpretations also mean that the properties of P or his heir 
go to their respective near sapindas. .Thus Sarvadhikari’s tran. 
slation-in any view of the case is not distinguishable from that of 
Jones. It need not be Pointed out that these four interpreta- 
tions are alternative and not simultaneous. It is only when 
they are taken simultaneously that any theory of mutuality could 
be implied, but this is opposed to all rules of grammar and 
logic. As regards Bannerjea’s tragslation, he himself comments 
upon it to mean “From this it is clear that a man in order to be 
a heritable sapinda Of the prepositus must be so related to him 
that. they. are sapindas of each other.” ft is doubtful if all 
this could be-read into his translation. Im the text as well as 
in the context the sulject-matter of discussion is P. He is the 
known quantity and from him we proceed to ascertain his heir 
the tinknown quantity. Byt Bannerjea’s interpretation would 

(8) 22 Cal. 338. i 
© (9) P. 443. e , 
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reverse this position. For, his interpretation would read thus: 
“The property of a near sapinda of an heir of P shall be that 
of a near sapinda of P.” “Are we to hold that P is an unknown 
quantity who has to be specified as a sapinda of his own heir 
who is not yet named ‘and ascertained? It seems to me that 
the mistake of Sarvadhikari and his followers arises in taking 
the words of the text not in a generic sense but in a narrow 
sense as referring to P’and his heir individually. ~The text 
does not seem, to refer to two individuals merely but to heirs in 
general and it merely states that sapindas generally take each 
other’s property in the order of their nearness. The text enun- 
ciates not both propinquity and mutuality as Sarvadhikari 
thinks” but only propinquity. = 

It may be argued that, Whatever may be the aatural mean- 
ing of the text or the idea of Manu or of any other Commen- 
tator, the Mitakshara uses the text to deduce this rule of mutual- 
ity and has been so understood by the authoritative commenta- 
tors æf the school like Visvesvara and Balam Bhatta. But this 
argument is not tenable. It is most important to note the context 
in which this text of Manu is cited by the Mitakshara. When 
arguing for the priority of the mother over the father, the 
Mitakshara states as follows:” l 

“The father is a common parent to other sons, but the 
mother is not so; and since her propinquity is consequently great- 
est, it is fit that she should take the estate in the first instance 


_ conformably with the text, “To the nearest sapinda: the inheri- 


tance next belongs”” - < 


“Nor is the claim in virtue of propinquity restricted to 
sapindas but, on the contrary, it appears from this. vey text 
that that rule of propinquity is effectual, without any exception, 
in the case of Samanodakas, as well as other relatives, when 
they appear to have a claim to succession.” Te 


Here the word used throughout is “Pratyasakti” or propin- 
quity. There is not the ghogt of an idea of mutuality. There 
was no need or occasion to think of mutuality. No question 
of mutuality would ever arise in the case Sf oneself and one’s 


_ parents. It would Se an insult to Vijnanesvara to say that he 


bases the superiority of the mother’s claims over the - father’s 
on her possessing mutuality of sapindaship which the father 
lacks or that she possesses it in a greater degree than the. father. 


92 — 





(10) P. 445. ae cua te. 8 o> 
(11) IL iii. 3-4. The same text,iş next cited o prefer the full 
brother to halfgbrother, MW. iy®5. : i o S SEOSE ks 
. e 


142 THE MADRAS LAW JOURNAL. »LVOL. 

e 
Under the context he could think, and think only of propin- 
quity, and for this he cites Manu’s text. He then goes to ex- 
tend this principle of propinquity to the case of all heirs. It 
is thus perfectly clear that even if the text of Manu contains 
both the ideas of propinquity as well as mutuality, the Mitak- 
shara accepts only one of them. 


If we take the two paragraphs in the text of the Mitakshara 
separately, the absurdity of the theory becomes very clear. As 
already stated the idea of mutuality cannet have any place in 
a competition between the father and the mother. The third 
paragraph as it stands does not therefore support any theory 
of mutuality. Nor can the fourth be said to do so. _ If it were 
so it would have been expressly stated, For, if there’ was any 
octasion and’ appropriate place where the rule of mutuality 
should have been clearly and unambiguously stated it was in 
this paragraph. But what do we find here? Nothing but the 
tule of propinquity. Even if we could suppose that the pre- 
vious paragraph adumbrates a theory of mutuality the f8urth 
does not do so. 


e rs 

If we credit Vijnanesvara with at least as much common 
sense and shrewdness ås we profess, we must admit that he 
would have known that the break in mutuality of sapindaship 
arises not among agnates but among cognate sapindas of the 
paternal side. And if he really wanted to enunciate any rule of 
mutuality he would have done so only when he was dealing 
with the successfon of such cognate sapindas. But he is alto- 
gether silent about this ruje when he is dealing with bandhus. 
Nor, gor the matter of that, does he anywhere expressly, clearly 
and unambiguously enunciate any such rule. Even apart from 
Vijnaneswara, how is it that not a single other commentator 
including Visvesvara and Balam Bhatta state any such rule in 
unequivocal words either when dealing with bandhu succession, 
which is the proper place to do so, or anywhere else? The 
Sarvadhikari school have not beeg able to cite a single passage 
from any of these which would directly or indirectly show that 
these writers had any comprehension of such a rule. On the 
other hand, writer after writer of the Southern School has 
sought to lessen the rigour of the degree-rule even in the case 
of marriage in ordet to validate the customary sanction of the 
marriage of maternal uncle’s daughter. The degree-rule is a 
rule’of exclusion in marriage but is a rule of inclusion in succes-- 
sion. A tendency that aims to restrict the number’ of degrees 
if the former case would aim to imereage, not tọ restrict the 
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same in the field of succession. A rule of mutuality which 

would exclude a number, of persons otherwise qualified would 

be repugnant to such a tendency. It is impossible to find any 

support anywhere for this theory until the fertile brain of 

Sarvadhikari invented it fifty years ago. 


It may be said that at last two eminent writers—Visvesvara 
and Balam Bhatta—interprete this text when commenting on the 
Mitakshara in sugh a way as to support the rule of mutuality. 
Even supposing they do so, hqw far can it be recognised as 
authoritative? It is clear that their view is unprecedented and 
is not also followed-ky anybody else. Several other more use- 
ful doctrines of Balam Bhatta are’ discredited as being novel 
and peculiar, and why then should we make an exception in the 
case of this rule of mutuality?. Is it demanded ®n the ground 
of natural justice or equity? On the other hand, ani and 
natural justice would at least in this matter join hands with 
the letter of the law to oppose its introdugtion. These two 
writers are authorities only in the Benares School and need not 
be followed by the other EDOS even in the Benares School 


e. 


their position is not of first ran ° 


But is it after all true that ase ¢wo writers really adum- 
.brate any such theory of mutuality? Their comments on the 
two paragraphs of the Mitakshara, wherein the text of Manu in 
question occurs, do not contain any such theory. They do not 
even indirectly hint at it. What they do is to interpret the text 
of Manu cited in the passage of the Mitakskara in a peculiar 
way. If this interpretation be held to support any full-fledged 
theory of mutuality it is opposed fo the context and to what 
precedes and follows the citation. But it is not correct to say 
that the interpretation of the text contains any such unequivocal 
and full-fledged theory of mutuality. Their interpretation of 
the text is fully brought out in the translations of Sarvadhi- 
kari and Bannerjea* and what we have said about these transla- 


tions equally and exactly applies to the original interpretations 
of these two writers. 7 


It would also be instructive to note the place where some 
of the other writer cite this text of Manu and the interpreta- 
tion they put on its After finishing the case of the compact 
series of heirs; Apararka™ takes up the*case of Gotrajas and 
there cites this text and declares that Gotrajas succeed in the 





(12) Cf. 37 All. 604 (B.C). 
(13) Sarvadhikari, p. 444. . re 
(14) Ibid.gp. 330. e ° i 
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order of their propinguity which is however to be determined 
by the text of spiritual benefit. In this scheme, then, mutuality 
has. no place. The Smriti Chandrika”? cites this text to justify 
its two-line. scheme of agnatic sapinda inheritance which has 
now been disapproved in Buddha Singh v. Laltu.® The learned 
translator of this work appends a special foot-note’? to point 
out that this text is understood differently in the Smriti Chan- 
drika and the version of Jimutavahana which corresponds to 
f the translation of the text by Şir W. Jones fdoeş not seem to 
be in strict. accordance with the Sanskrit Téxt as quoted in the 
Smrit? Chandrika.” According to him the,text should be trans- 
lated as, “whoever is the rfext inethe line of kinsmen (pinda), 
to him the inheritance belongs.” This version as well as the 
context are both opposed to any theory of*mutuality being deduced 
from the text. Visvesvara Bhatta in his Madana Parijata”! cites 
the text to declare that among brethren the order of succes- 
sion is determined by propinquity. Here also there is no whisper 
of mutuality. Chandeswara in his Vivada Ratnakara’® cites it 
for the case of brothers and interprets the word “atantarah,’ 
“next” to mean th nearest. He is not aware of any theory of 
mutuality. Nilakanta” cites it to bring in the sister among the 
Gotrajas. Mandlik’s ‘translation of ihe text reads thus: “The 
wealth .(of the deceased ) goes to whoever is next among sapindas” 
and the rest.” This text is immediately followed by a text of 
Brihaspati which corroborates it. There is no idea of mutuality 
at.all present to the mind of Nilakanta or to his learned trans- 
lator. The same text is translated in Stoke’s work thus: “To 
the nearest sapinda (malegor female) after him in the third 
degree the inheritance next belongs.”* This translation is 
approved by Setlur.* Madhavacharya’s Dayavibhaga cites 
the text to prefer the uterine brother to the half-brother and 
then in connection. with the succession of -the spiritual pre- 





* (15) T. Krishnaswamy Aiyar, XI. v. 9, 2nd ed., 1867, p. 193. 
(16) 37 All. 604 (P.C.). : 
(17) P. 194. œ ° * 

(18) Ch. VIII. We have three different translations of the text. 
Setlur, Hindu Law Books of Inheritance, p. 531, adopts Jone’s translation. 
= Sitarama Sastri, 9. M.L.J. at 102 (Jour.), does ehe same. Sarvadhikari, 

. 340: “To the nearest kinsmen the propery of the (deceased) sapinda 
aes belongs. ” 

(19) Ch. XXXIV. Safv., pp. 346—7: “ He who is nexf to the (deceased) 
sapinda, the property devolves upon him.”- B. Sitarama Sastri, 8 M.L.J. 
at 170, (Jour.): ‘‘To the nearest, among the sapindas goes the wealth of the 
deceased.” Setlur, p. 233, adopty the last. 

(20) Sarv., p. 383. 

e (21) Hindu L&w Books, p. 89, IV. viii. ol? 

(22) P. 100, e . ve! 


ix]. THE MADRAS LAW JOURNAL, 145 


e 

ceptor: Burnell’s translation reads thus:™ “He who is the 
sapinda in course of succession, let him have the wealth.” 
Setlur renders it differenfly”*: “Whoever is the nearest sapinda, 
to him the wealth belongs.’’ Vachaspati’s Vivada Chintamani 
cites it in connection with brothers and Setlur has adopted the 
version of Jones. The Sarasvati Vilasa® ànd the Viramitrodaya® 
both cite the text, like the Mitakshara, to prove the superiority 
of the mother to the father in the matter of propinquity and 
literally repeat af the arguments of the Mitakshara. Setlur 
has adopted the verfion of Jones’ for the latter work and renders 
it thus for the former:* “The nearest among the sapindas takes 
his wealth.” This review clearly shêws that the idea of mutual- 
ity was not known to these writers or to their translators.’ 

It is therefore subinitted thatethe acceptance of this theory 
of mutuality by the Privy Council requires reconsideration. 

Now that_we are at it, a few words may be said about the 
third fundamental rule also. Of the only two writers that 
suggest it, Sarvadhikari does not formulate it as an express 
rule. He merely wants to exclude sapindas by “‘frog’s leap” 
and this necessarily creates this rule. Sarvadhjkari does not 
discuss it but cites Mitra Misra in support of his view. Mitra 
Misra when arguing for the inclusion ‘of the maternal uncle as 
‘a bandhu on the ground that his son is named in Satatapa’s 
text, states: “It is extremely improper to give the heritage to the 
sons and to exclude from succession their father, though nearer 
in degree of affinity.”° This argument, so- far as it goes, is 
perfectly valid, butit would be dangerous to pùsh it to) extremes. 
It is not good logic to convert angargument for inclusion of 
gmitted persons into one for exclusion of admitted persons. 
Mitra Misra’s argument when literally taken would not sup- 
port Sarvadhikari’s conclusion at all; for, on the one hand, the 
subject of exclusion is not P or his father but a remote ascend- 
ent like FMF4, and on the other the argument states that 
since the son is included as a sapinda (by frog’s leap) his father 
who is omitted for some ofher reason should nevertheless be 
included. The father may not be a sapindg for other purposes, 

(23) Paras. 62, 67. Setlur, p. 334. 

_ (24) Sarvadhikari, p. 352. 

(25) P. 334. s . 

(1) Setlur, p.° 268. e 

(2) Paras. 569—70, Setlur, p. 181. 

(3). III. iv. 2. Setlur, p. 413. 


(4) P. 181. A . 
(5) See also the able note on Ramachaidra’s case in 27 M.L.J. 169—120 
o 








(Jour.). 
(6) III. vig. 5. e ° 
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but on Mitra Misra’s argument he will have to be deemed to oe 
nevertheless heritable. Beyond this we cannot push this argu-- 
ment. For, there are about four. classes of instances where P 
may be a sapinda of a claiment, whereas his father or ascendent 
may not be so. These are: (1) P’s wife; (2) P’s maternal 
sapindas; (3) P’s déscendent sapindas that are beyond the 
degree limit to P’s ascendents, g.g., $6 is beyond 7 degrees 
to P’s father, and P’s SDS, SDS2 or SD2S are not 
sapindas of P’s F3 or Fa; (4) P’s ascendent, through his 
father to whom P is a sapinda by “ frog’s leap,” such as 
FMFa, FMFMEFM, FM2Fs and FM3F2.,.P has perfect mutt- 
ality of sapindaship with tllese aseendents. To these, P as well 
as his father, are both sapindas but to P’s father they are not 
sapindas. Mftra Misra’s argument cannot apply to the first 
three classes at all. 

Mr. P. R. Ganapathi Aiyar defines it a little more carefully 
and more elaborately. He states the rule thus’: “If a male 
or a female is not a sapinda of another, much less can the son of 
that male or female be the sapinda of that other, as his father or 
mother, havin% no “corporal particles (of the given person or their 
common ancestor ) in common with the’ given person, can trans- 
mit none to his son.” The reason for this is to be found in, 
the very definition of sapindaship in the Mitakshara which says 
that the grandson is a sapinda of his grandfather and the rest 
because the latter’s particles of the body have entered into his 
own through hisefather in succession. Mr. Aiyar’s rule as it 
stands is too wide, while the reason for it* confines it to the 
fourth class of instances daly. But he does not seem to per- 
ceive È For, he states that the only class of instances of the 
kind which is not governed by the rule is the second class stated 
above. He does not allude to frog’s leap theory. His refer- 
ence to the mother is incorrect since frog’s leap: € could never 
occur on the maternal side, ` 


There is no express authority ¢o be found anywhere in sup- 
port of this rule. Mr. Aiyar’s attempt to take it as an axiomatic ` 
deduction, from the definition of sapindaship is not very con- 
vincing. It is not always a safe method in*law. For instance, 
the Mitakshara elaborately argues thgt in all cases propinquity 
is the governing rule*of preference arid that the*mother is more 
propinquous than the father. In the case of bandhu succession 
it states that the three classes succeed in the order of their pro- 
pinquity. From these doctrines it must follow as an axiom 








sece o ooe 
(7) 8 M.L.J. 313 at 321 and 322 (Jofir.).« e 
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that matri bandhus should be preferred to pitri bandhus. But 
the Mitakshara enumerates otherwise which is accepted as estab- 
lished law.. Similarly, tħe third fundamental rule of bandhu- 
ship may be an axiomatic deduction from the definition of 
sapindaship and may be valid on medical and physiological 
grounds, but nevertheless we have express authority to recog- 
nise sapindaship by frog’s leap and this express rule cannot be 
repudiated on the ground of its contradiction with the definition. 
In fact there is 1% contradiction at all heré. According to the 
definition of’ sapinfaship as well as according to medical and 
physiological gr rounds, P’s father is much more related to the 
ascendent sapinda by frog’s leap than P himself but the anomaly 
arises only through operation of the degree rule. The degree 
rule is a convention, mot a-fundamental natural law, and, the 
modification of this convention” by means of other conventions 
in the form of contrary exceptions cannot be made much of. 


After all, it is P who is the centre of interest and the 
starting point of computation. To concern ourselves with P’s 
father or the claimant (as in the case of the rule of mutuality) 
is not sound logic. The principle should alWwaysebe to interpret 
the rules of succession in favour of the claimants. Sapindaship 
which is a matter of exclusion for purposes of marriage is a 

“matter of inclusion in the case of inheritance. There is thus no 
reason to accept the third rule of bandhuship. 


(To be continued.) 


—_ 


SUMMARY OF ENGLISH CASES. 


BIRMINGHAM CORPORATION vV. INLAND REVENUE COMMIS- 
SIONERS, (1930) A.C. 307: 99 L.J.K.B. 299. 


Income-tax—Local autpority—Housing scheme—Interest 
on housing loans—Governntent paying subsidy towards loss on 
the scheme—Interest paid collected through the Exchequer 
subsidy—Ilf interess paid out o profits brought to ial to 
income-taw. . 


The Birmingham Corporation unđertook an Assistant 
Housing Scheme under the Housing, Town Planning, etc., Act, 
1919, and to assist the scheme raised Joans which were secured on 
the revenues and property of the Corporation, The Corpora- 
tion had one fund oply-sborough fund—out of which all pay- 

Eo ~“ j 
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ments were made. Interest was paid on the loans raised for 
thé housing scheme and income-tax was deducted at the time 
of payment to the creditors. In accordance with the regula- 
tions, a separate account was maintained in respect of the 
scheme and the loss that the Corporation sustained by the 
working of the schemes was recovered from the Exchequer by 
means of a subsidy. The question arose, if the Corporation 
was liable to account to income-tax for the sums that it de- 
ducted when paying interest The Corporatich contended that. 
interest was paid out of the borough fund “which was already 
charged to tax. The accounts were passed by the auditors 
and the subsidy paid covered also the intefést on the loans. 


Held, that as the effect of the form of the housing account 
charging the gross amount of jntérest ‘as an element of loss. 
intended to result in receipt of a subsidy from the Govern- 
ment and followed by. the actual receipt of the money based. 
upon the representafions contained in it, the Corporation must. 
be deemed to have said that they paid the interest out of untaxed. 
funds and cannot ‘now escape assessment. 


e e 


Fry v. Burma Corp6ration, (1930) A.C. 321: 99 ee 
K.B. 305. . 


Income-tax—Foreign Company—Transfer of managing 
office to England from the foreign country—Tvade continuing 
as befona without any alteration—Company whether newly set 
up and commenced in the year of transfer. ° 


A Company was incorforated under the Indian Acts and. 
till 1923 not only did the whole of its business, but managed’ 
the whole of its business, in Burma. As a matter of fact the 
majority of its shareholders were persons who lived in England. 
In 1925, the Company resolved to manage their business in. 
England and established a regular office in London and as a 
result it became liable to income-tax as resident in the United: 
Kingdom and cartying on business* elsewhere. An assessment: 
for the year ending April 5, 1926, was made on the Company 
on the basis of the profits of that yeareunder sub-r. 2 of 
R. 1 of the rules applicable to cases I and. II of schedule D.. 
The Commissioners held that as there was no* change in the- 
character of the trade and as it was going on exactly as before- 
1925, except that the office was shifted to England, the rule- 
applicable to case I applied ‘and the average of the three years: 


was to be taker? for assessment. A 
{ e e 
° š i 
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ə. Feld, that “trade”? in Rule 1, Sub-Rule 2 of the Rules appli- 
cable to cases I and II must bear its ordinary meaning and not 
mean “trade controlled i in this country” or “home trade”. The 
result of the transferring of the control of the trade to England 
so that from that date the trade was partly carried on there 
was not to set up and commence the trade within the year of 
assessment so as to render it taxable on that years’ income. 
There is no reason why, when the trade still continues, the 
profits made, at the time when it was not taxable should not be 
taken into account for the purpose of computing profits | ina 


year when it is taxable. 


STANYFORTH V. COMMISSIONERS OF INLAND REVENUE, 
(1930) A.C. 339: 99 L.J.K.B. 327. 


Revenue—Stamp duty—Re-settlement of real estates— 
Clause reserving power of revocation of he appointments— 
“Value of the property conveyed or transferred’? with the 
clause—If the powers of revocation and new GED RAO can 
be disregarded in calculating valite. 


Under a previous settlement a joint power of revocation 
“and re-appointment was vested in P and H, who were the ‘Ist 
and 2nd tenants for life of the estates and they in exercise of 
that joint power executed a deed poll- which itself contained a 
fresh power of revocation and new appointment in their favour. 
By S. 74 of the Finance Act, 1910, “a conv€yance or transfer 
operating as a voluntary dispositign inter vivos?” (which the 
deed in question was held to be) “shall be chargeable with the 
like stamp duty as if it were a conveyance or transfer on sale, 
with the substitution in each case of the value of the property 
conveyed or transferred the amount or value of the consi- 
deration for the sale.” 


Held, that in arriving at the value of the property con- 
veyed the overriding powers of revocation 4nd new appoint- 
ment ought to be taken into account. The question is what the 
property would have fetched in open market when the sale is 
subject to drastic provisions of defeasance as in this deed and 
therefore only a nominal value ought to be attached for stamp 
duty. “Property” in the section means “subject-matter of the 
conveyance or transfer”, P 


Earl of Westmorland v. Inlaid Revenue KA ommissioners, 
(1928) 1 K. P .703, overguled. e 
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_ Koo Hoor Leone v. KHoo Cuone Viole (2239) A. ö: i 


346. 
Custom—Straits S aleman TA anme orai 


Custom of legitimation by recognition—Repugnani to English- 


Law—If can be applied. 


A Chinese resident "Lowi in the Straits Settlements executed 
a deed in favour of his “sons amd grandsons’’. The settlor 
had in addition to a t’sai or principal wife, ope or more t’sips 
or lawful secondary wives. Fer some time he was in sexual 
connection with a woman P and during that time the appellant 
K was born to him by her. ,P was a Catholic Christian woman 
and it was not clear, if during thig connection her husband was 
alive. Shortly after the birth of K, she married another 
Christian. i ° 


Held, that no form of marriage ceremony is necessary to 
create the position of a t’sip, but the cennection must be per- 
manent and not orfly of a temporary or casual character and 
as P’s connection was only temporary, she was not a t’sip. 
The father recognised K as his son and that is enough to estab- 


lish legitimation by recognition according to Chinese custom | 


but as that custom was ‘not part of the law operative in the 
Colony and as the custom treating illegitimate natural son as 
legitimated by the mere fact of subsequent recognition is re- 
pugnant to common law of England, the custom cannot be 
recognised in modification of English law. No presumption 
can be drawn tha® P was a t’sip from the fact of the recogni- 
tion of K by the settlor as according to Chinese custom ‘1 
mistresg cannot be recognised and yet her son may”. 


BENJAMIN KNOWLEs v. THE Kine, (1930) A. C. 366: 
99 L.J.P.C. 108° 

Ashanti Adnunistration Ordinance (No. 1 of 1902), 5.9 
Murder trial—Trial to be as pegy procedure in Gold Coast 
Colony—Exception so far as is pratticable in the locality—T rial 
without jury—Preswmption in favour of impracticability— 
Criminal cases—When Privy Council will wterfere. 


© According to the Ordinance the procedure in’ ‘criminal 
cases was to follow the procedure obtaining in the Gold Coast 
Colony “so ' far as it is practicable „and local circumstances 
permit”. In Gold Coast trials in cases ‘piinishable “by -death 
were ortipilsorily triable- ‘with a Jury. The appellant was 


sued in Ashanti for murder of his wife without- a- ey and -con- 
e 
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_-vacted... It. was found that’as a matter of fact there never has 
been hitherto trial by jury in Ashanti. ° 

e 


~. Held, that the maxim “Omnia pracsumuttur rite et solemni- 
ter acta” applied and that it could be presumed that under the 
local circumstances jury trial is not practicable. The Board 
does not.sit as a.Court of Criminal Appeal and will not review 
criminal proceedings unless substantial and grave injustice has 
been done or the conviction be. without jurisdiction. But as 
the Judge did not at all considey whether the ‘standard of proof 
required to prove murder as against man-slaughter was reached 
in the case, and as fhe evidence did not support a conviction 
of murder, the conviction was set aside. 


e lM 
. 
e 


Excetsion Wire Rore Company v. Catan, (1930) 
A.C. 404: 99 L.J.K.B. 380 

Negligence—Trespassers—Liability of owner for injuries 
to—Dangerous machine—Extent of duty to trespassers. 


_ Two children - were injured by the Sppedlant’s haulage 
appartus being set in thotion to carry some trucks. Jt was in 
_ evidence that the employees knew that the place wherefrom the 
wire ran was frequented by children who played with the wire. 
Just before the wire was-used, a.little child was seen swinging on 
the wire. There were two men employed for the purpose of put- 
ting the wire properly round the pully and fgr driving the chil- 
dren away and tlfey drove the child away. But they went back 
and started the machinery without @eing clear that the wire was 
‘free from children then and the accident to the children who got 
on to the wire again was the result. The land over which the 
wire ran did not belong to the appellants but they had a-license 
tO erect ‘it there. 2 a 
Held, as the appellants knew that when the machine was 
going to start it was extrgmely likely that -children would be 
there and with the wire in*motion, would bè exposed to grave 
danger, there was a duty cast on the appellants when they set 
the machine in métion to see that no child was there. The 
mere fact that they were not occupiers of the land on which 
the apparatus tan does not remove the ease from the category 
of those cases .where the land was in the occupation of the 
person owning the dangerous machine. The land was in their 
charge.. In the circumstances it was held to be immaterial to 
decide whether .the children were or were ndt trespassers. e 
e e 
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Jones v. LeeminG, (1930) A.C. 415: 99 L.J.K.B. 318, 

Income-tax—Purchase and re-sale—Isolated transaction 

and not one of a series—No trade on purchase and re-sale— 

Profit, if liable to income-tax—Income-tax Act, 1918, Sich. D., 
case VI. 


The respondent joined with three others in acquiring two 
options to purchase certain rubber estates in Malay. Ultimately 
the two options were sold at a profit. So far as the respon- 
dent was concerned, it was an igolated transagtion, éhere having 
been no transactions like it before or after. The Commis. 
sioners found that it was not a concern in, the nature of trade, 
but taxed him on the profit! ° 

Held, income-tax is a tax on, income. The profit made 
by the respondtnt being the result of an isolated transaction of 
sale but not a transaction of sale by way of trade, 
it cannot be called income, but only a capital accre- 
tion and so outside the category of annual profits 
or gains. It is more like the case where a person bought 
shares in two companies which were going to be amalgamated, 
and then sold *equiValent shares in the amalgamated company 
at a profit. The accretiqn to capital dées not become income 
merely because the original capital was invested in the hope , 
and expectation that it would rise in value and yield a profit. 

Cooper v. Stubbs, (1925) 2 K.B. 753, distinguished as a 
case dealing with the profits of transactions extending over a 
period of years. e , 


e 

Fre v. SALISBURY House ESTATE, LTD.: Jones v. CITY or- 
Lonpon REAL Property Co., (1930) A.C. 432: 99 L.J. 
K.B. 403. 

Income-tax—Letting a building in parts for offices—Land- 
lord assessed as owner—Landlord supplying cleaning, heating, 
etc., services for additional charges—Profit therefrom—Assess- 
ment on profits, cluding the rentsealso therein—Deduction of 
rates paid as owner—-Method of assessment if correct. 


The respondent Company were owners of a large building 
containing some 800 rooms, which were let by the Company 
to the tenants for offices. The Company maintafned a staff of 
porters and cleaners, who performed certain services like clean- 
ing, heating, etc., to the tenants for which additional charges 
were made by the Company. The Company was charged as 
landlord under Schedule A in respect,of the annual value of 

©. e 
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the building. The Commissioners now assessed the Company 
under Schedule D upon the profit of the trade, but in ascertain- 
ing the profits, it includefi also the rents recovered by the Com- 
pany as landlord and gave credit to the tax paid under Sch. A. 

Held, the land owner was not carrying on a trade with 
regard to the property and was, therefore, assessable under 
Schedule A only, on the basis of the conventional annual value. 
The respondents were liable’ also under Schedule D in respect 
of the profits frèm the services rendered to the tenants. By 
the operation of the assessmerft under Schedule A, which is 
made imperative by the Statute, the income of the assessee is 
so far dealt with ahð cannot be dealt with again. This does 
not mean that the assessee may not be liable in respect of other 
income under other schedules bug only the incgme from real 
property cannot be dealt with “over again. 

Rosyth Building and Estates Co. v. Rogers, 8 Tax Cases 
11, overruled in so far as it says that there is an option to the’ 
Revenue Commissioner to select which schedule they would 
prefer to tax the assessee under. - 

The cases which indicate that the Inland Revenue autho- 
rities may have an option as between several cases of any given 
schedule upon which they may determine to assess the tax- 
"payer distinguished, as by an option within a schedule the gene- 
ral scheme of the Act is not disturbed, but by an option to 
select schedules, it will be totally changed. 


Hore v. Garsey, (1930) A.C. 472: 99 L.J. Ch. 243. 
Company—Rules—Alteration eof by a 3\4th, majority 

+ Alteration requiring members to take. additional shares—If 
intra vires and binds those who did not vote for or consent to it, 
_ By R. 12 of a Company’s original rules: passed in 1910, it 
was provided that “Individual members shall hold at least: one 
share for every 20 acres or fraction thereof farmed by them 
up to 500 acres, and at leagt one share for every 40 acres or 
fraction of 40 acres above 300” and “Milk r®tailers shall hold 
at least 6 shares of every churn of 17 gallons retailed daily 
by them . . . ¢% In 1922, it was amended by a 34th 
majority as required by the rules to the effect that every mem- 
ber should hold at least shares of the nominal value of 51, for 
every 20 acres or fraction thereof and milk producers should 
hold shares on the above acreage basis or at least shares of the 
nominal value of 5/. In 1923, the Company went into liquida- 
tion and the question arose, if members who fdined the Cop- 
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pany prior to 1922—date of the amendment—and did not voge 
for or consent to thé amendment were bound by the amend- 
ment and liable to contribute on that Wasis. The Company was 
registered under the Industrial and Provident Societies Act, 1893. 

Held, reversing the Court of Appeal, (1929) 1 Ch. 321 
(Lord Buckmaster dissenting), that a contract to take extra 
shares and incur extra liability which is not set forth in the 
original rule, but only introduced “through a general power of 
the amendment of the rules is too vague to bê enforced and is 
bad at common law. . The altefation here dtd not ‘simply affect 
the rights of the member in the capital of the Company but 
imposed a perfectly new and outside liability upon him and 
unless it was voted for or accepted by the member expressly 
or by conduct, it cannot bind him. . 

Biddulph and District Agricultural Society's Case, (1927) 
A.C. 76, explained as a case where the member accepted the 
‘situation arising out of the altered rules by applying for shares 
and accepting and paying for them. . 


SHorts Igon €o. v..Forpyce, (1930) A.C. 503: 99 L.J. 
P.C. 101. : n 

Workmen’s ‘Compensation Act, 1925, S. 14, Sub-S. (1). 
(b)—Failure to claim compensation within six months—Rza- 
sonable cause—If .a question of law. 

A workman who was injured in 1924 in the course of his 
employment repogted the fact to the proper officer, but conti- 
nued in the employment without claiming corfipensation, though 
all the while he. suffered comsiderable pain therefrom. He left 
the enMloyment in 1928, when as a result of muscular rheus 
matism occasioned by the injury he was totally incapacitated 
and fit only for light work. He didnot intend to claim com- 
pensation so long as he. was- able to earn his full wages in the 
service of his old employers. 

Held, the question whether tke facts as found amount to 
reasonable cause for delay in applying is one of law and there- 
fore an appeal lay. The fact that the workman thought, as also 
his officer, that the injury was trivial and nothing serious had 
happened to him till 1928, when he was prostrated is a reason- 
able cause for failure to make the claim within the statutory. 
period. > 
Per Viscount Dunedin.—Lingley v. Thomas Firth and 
Sons, (1921) 1 K.B. 655,*limits too rigidly the enquiry which 
must be made €nto the circumstances, of each particular case. 
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_, Wisons anp Crype Coar Co. v. Frynn, (1930) A.C. 
516. : 

Workmen's Compensation Act, S. 43—Date of disablement 
of the workmen—Cortificate of certifying surgeon—If conclu- 
sive and cannot be re-opened by arbitraior. 


It may involve hardship and possibly injustice that the cer- 
tificate of the certifying surgeon as to the date of the com- 
mencement of the disablement of the workman should be con- 
clusive as the certificate is given by the surgeon without giving 
any opportunity to the employers of adducing evidence or of 
hearing the case put by the workman before the surgeon. In 
some cases the date may be most fnaterial in ascertaining the 
liability, not only of the respondents in the arbitration, but 
also the employers who may, heve employed he workman 
during the preceding twelve months. But the language of 
S. 43, sub-S. (2) being clear, it is not open to the Court to give 
to the words anything but their plain meaning. It is not 
therefore open to the arbitrator.to go behittd the certificate so 
far as the date of disablement is concerned. 

M’Dougall v. Summerlee Iron Co., (1927)0S.C. (H.L.) 
72, explained. $ 


Cmowoop v. Lyarı, (1930) 2 Ch. 156. 
` Land Registration—Effect of—Land belonging to and in 
the possession of another included in the registration—If the 


register can be rectified by cancelling the règistration of the 
land. 


e- 
- The plaintiffs purchased certain freehold land asd got 
themselves registered as proprietors of the land under the 
Land Transfer Acts, 1875 and 1897. But by the date of regis- 
tration, the defendant had acquired a title by prescription to 
the fee simple of a portion of the land. In an action by the 
plaintiffs for an injunction restraining the defendants from 
trespassing on that portion $f the land, ° 


Held, that a plaintiff in an action insejectment must suc- 
ceed upon the strength of~his--own title. [The defendant is 
entitled to. plead that he is in possession and leave the plaintiff 
to oust him byeproof of the strength of his title. Under S. 82, 
sttb-S. (1) of the Land Registration Act, 1925, there is power 
in the Court to order rectification of the register so as to cause 
the actual delimitation on the map$ more accurately to repre- 
sent what did pass under the conveyance. S. 147 of the Act 

US, 7 . 


e. e 
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in no way purported to, nor did it in fact, limit the power pf 

rectification in S. 82.° 
e 


Guy PELL v. Foster, (1930) 2 Ch. 169. 

Indemnity and guarantee—Breach of an implied term— 
Breach going to the rowt of the contract to indemnify—Guaran- 
tor electing to treat the contract as at an end on breach— 
Guarantee making good the implied term after the election— 
If can claim the indemnity. 

F, the Chairman of a Company whith became desirous 
to issue First Lien Debentures, got the plaintiff G to invest ‘some 
amount in those debentures ind agreed to indemnify him against 
any loss thereon in consideration of his giving F one-fourth 
of any profitehe may receive on'such? investment, any profit 
therein referred to profit other than-interest. The debentures 
were redeemable in 1925, but as there was power in the Com- 
pany to extend the due date, it was extended to 1930. In spite 
of F’s protestations G sold the debentures ať a loss without 
keeping them till the due date, and F treated the contract as at 
an end. After ¢he election by F, G again bought back the deben- 
tures and claimed the loss from F. — + 

Held, that it was an implied term of the contract that G 
would retain the debentures with him and a term which formed’ 
the consideration for F’s agreement to indemnify G. Without 
such retention G could not give to F the one-fourth share of 
the profits. The breach of that condition entitled F to rescind 
the contract and once he elected to rescind? the contract was 
brought to an end and G cannot afterwards insist on the con- 
tract bẹ saying that he has bought back the debentures and that 
his prior sale did not prejudice F inasmuch as no profits accrued 
during the period when the debenture was out of his ‘hands. 

The case may also be treated as one where F unequivocally 
elected to treat the sale as a final assertion by G that he in- 
tended no longer to be bound by the contract, and that, there- 
fore, the contract*ceased to exist, with the, result that G cannot 
now sustain an action upon it. 

a a, e 

In re HAGGER FREEMAN v. ARscoTT, (1930) 2 Ch. 190. 

Will—Joint will by husband and wife—A life interest on 
the survivor and remainders over—Will not to be altered or 
revoked save by mutual agreement—The remaindermen, if take 
vested interests—If so, in the deceased’s share alone or in the 
sugvivor’s also. °, 
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e A husband and wife made a joint will in 1902 by means 
of which they gave everything they possessed to trusteés to pay 
certain debts and legacies and pay the income of the whole of 


their remaining estate to the survivor of them during his or’ 


her life and after the death of the survivor to divide the free- 
hold between six named persons and tht residue between two 
others named the distribution to begin at the death of the first 
of them. It was agreed that the will should not be alter- 
ed or revoked except by mutual consent. The wife died in 
1904 and some of the legatees died before the husband. The 
husband before his death made a will bequeathing what he was 
able to dispose off to “legatees severàl of whom were not men- 
tioned in the joint will. 


Held, when the husband ‘and Wife made this foint will, they 
contemplated that the property which they were pooling would 
all go to the same beneficiaries, whether in its inception it was 
the property of the husband or of the wife, On the death of 
the wife the position as regards that part of the property which 
belonged to the hrsband was that he will be treated in this 
Court as holding the property on trust to apply #t in terms of 
the joint will; at any rate it will be sg since the husband took 
the benefit of the joint will. The husband had no residue to 
will and the legatees under the joint will took a vested interest 
on the death of the first of them, the wife. 


Dufour v. Pereira, (1769) 1 Dick. 419, followed. 


e 
° 


Lone Acre Press, LIMITED vV. CoDHANIS PRESS, LIMITED, 
1930) 2 Ch. 196. e 


Company—tIssue of 8 per cent. convertible notes—N ote- 
holders to receive a fixed interest and share in profits available 


for dividend after making certain payments thereout—Direc- . 


tors setting aside profits towards sinking fund—If ultra vires 
as affecting 8 per cent. note-bolders. 


A Company created a series of 8 per cent. convertible notes 
and agreed to pay to the holders of the notes interest at 8 per 
cent. per annum and (omitting unnecessary clauses) to a share 
in the- ‘profits of thesCompany available for dividend in respect 
of any year’ if they exceed the amount required to pay the 
fixed dividends, etc., payable by the Company. The Company’s 
articles “provided that before recommending any dividend, the 
directors might set aside out of the profits such sums as they 


thought proper towards sinking fund, reserve fund, etc. s 
š e 
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Held, the profits, available for: dividend only mean proffts 
available for dividend after making any reserve or. other simi- 
lar appropriation .which the directors, in good faith, acting on 
“behalf of the Company, think it is.their duty to make in the 
interests of the Company. The note-holders cannot therefore 
object to the writing bff by the directors of a portion of the 
profits towards debit balances ‘of ‚the Company. 


Fisher v. Black and White Publishing Go., (1901) 1 Ch. 
; 174, applied. è 


In re BusH b. Lrrtow, LTD. v. MACEINTOSE, an 2 
Ch. 202. 


« Adminiswation—Estate » + insotvent*-Creditor of the estate 
= oie carrying interest—Court, if to award only 5 per cent. 
under S. 66 of the Bankruptcy Act, 1914. 


The rule as tę the rate of interest to be allowed in T 
of a provable debt is one of the rules ‘as to’ such a debt and the 
provision in the Bankruptcy Act, 1914, S. 66, that such rate of 
interest is to be limited to 5 per cent. until other debts proved 
have been paid in full ig not only a rufe. ‘as to’ the debts prov- 
able but also a rule ‘as to’ the priority of the debts proved and, 
provable and, therefore, S. 34 read with R. 2 of part 1 of 
Sch. 1 of the Administration Act, 1925, incorporated S. 66 
of the Bankruptcy Act to that extent. 

In re Whitager, (1901) 1 Ch. 9, followed. 

In re Agricultural Wholesale Society, Ltd., (1929) 2 Ch. 
261 and In re Wells, (1929) 2 Ch. 269,-not followed as not 
referring either to the practice of the Chancery Courts or to 
In re Whitaker, (1901) 1 Ch. 9.. 


Hupp v. Matuews, (1930) 2 K.B. 197.’ 


Landlord and Tenant Act, 1927, S. 4—Tenancy—T ermina- 
tion of compenSation for goodwill —No benefit to landlord 
from the goodwill—-Landlord, if liable to pay compensation, 


‘Under S. 4.of the Landlord’ and T&nancy Act, 1927, a 
tenant of a holding shall be entitled at the termination of thé 
tenancy on quitting the holding to be paid by his landlord com- 
pensation for goodwill if he proves that by reason of +he 
carrying on by him or his. predecessors-in-title at the premises 
of a trade or business for not less than 5 years, Goodwill 


has become. aftached . to it, by reason whereof the premises 
e . 
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could be let at a higher rent than they would nave realised had: 

no such goodwill attached thereto. en 


By virtue of the tenant carrying on the business of an 
eating house on the premises for -more than five years it was 
found that goodwill had attached to the holding, but it was not 
clear that only by reason thereof the premises could be let at a 
higher rent than they would, have realised had no such govd- 
will attached. The County Court Judge held that under S. 4 
the tenant was entitled to compensation, if he could prove that 
by reason of his carrying on the business, goodwill became 
attached to the premises by reason whereof they could be let 
as an “eating house” at a higher refit than they would have so 
realised as an eating house had no such goodwill attached 
thereto. ‘ : . ° . 

Held, by the Court of AA that the section does not 
say that if a tenant has created a goodwill in premises which 
he has rented and that goodwill is still attached to it when 
his tenancy comes to an end, he is to be entitled to compensa- 
tion for that when he goes out. The section requires proof 
that the landlord gains by coming into possession of those 
premises by virtue of that goodwill and if he could let them 
for a greater rent for some other purpose than the one the 
‘tenant used it for, it cannot be due to the goodwill and no 
compensation will be payable. The Act contemplates benefit 
to the landlord and not loss to the tenant. 

Per Talbot, J—From the fact that reading a section as it 
stands, a proviso to it may become unnecessary, “it does not 
follow by any means that the sectiom would not have meant the 
same thing without it”. Such provisos are often put ¢# abun- 
danti cautela. 


In re HIRST AND LIVERPOOL VICTORIA FRIENDLY SOCIETY, 
(1930) 2 K.B. 209: 99 L.J.K.B. 138. 

Life insurance—Friendly Societies Acts of 1896 and 1924 
—Insurance on childrews hves—Amounts sured exceeding 
Statutory linutattons—Clauses restricting the payment to the 
Statutory maximunte—Validity of policies. , 


Under S. 2, .sub-S. (1) of the Friendly Societies’ 
Act, 1924, it is illegal for a Society to insure or 
pay on the death of a child under certain ages any 
sum-of money which exceeds or which when added to 
any amount payable .on' the death Of that child- by any other 
Society exceeds a maximum: fixed under the Act... The ques- 

@ e 


160 THE MADRAS LAW JOURNAL. JLVOu. 
e 
tion was if three policies in question contravened that provisien 
as the amounts assured exceeded that limit. Policy (1) con- 
tained a proviso stating that the amouht payable was subject <o 
the following limitations of the Friendly Societies Act, 1924, and 
the limitations were set out in detail. Policy (2) stated that where 
the amount secured would exceed the statutory limit, the sum 
assured shall be limited to that amount. Policy (3) was in 
favour of a child who was already assured by another society 
and therefore it stated that “the full sum dssured printed in 
the schedule will not come intd operation fntil the attainment 
of the age of ten. The combined amount payable in the event 
of earlier death shall not exceed” the statutory amounts. 
Held, the proviso in each case was a contractual term 
which reduced the assured amount: to the statutory limit. The 
effect of the clauses is that the ‘Company says that “For 21, we 
are insuring those sums except in cases where they would ex- 
ceed the statutory limit, in which case the sum assured shall be 
restricted to that Ifmit” and therefore the policies are valid. 


Harker v. Brittanic Assurance Co., (1928) 1 K.B. 766, 
doubted and distirtguished on the ground that there the clatise 
was construed to be a mere: statement of the Act of Parliament 
and not a contractual term. - 





THe CroxtetH HALL v. THE CELTIC, (1930) P. 197. 

Shipping—Wreck of ship—Unemployed seaman—Service 
of the seaman to® terminate shortly after the wreck—C ompen- 
sation if payable for two morth? wages or till usual termination 
—Merghant shipping—tInternational Labour C onyentions Ach, 
1925, S. 1. ` f 


By section 1 of the Act “where, by reason of the wreck 
or loss of a ship on which a seaman is employed his service 
terminates before the date contemplated in the agreement”, he 
shall be entitled to be paid his usual wages till he secures an 
employment, for two months from fhe termination of the service. 


The ships in question were both wrecked But the services 
of the plaintiffs would have anyhow terminated within a few 
days .after the wreck. The plaintiffs were unemployed for two 
months. It was in evidencé that if all had gone well, the plain- 
tiffs would hav® been re-employed in, service. 
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e Held (per Scrutton and Greer, L.JJ.), that the section was 
clear and unambiguous and that, therefore, neither the pre- 
amble nor the League Convention on which the section is based 
could be looked at to control the plain meaning of the 
section. The words of the section plainly mean that if his 
services end before the date contemplated in the agreement, 
and he is in fact unemployed, for two months, he is entitled to 
wages for every day during the two months on which he is 
unemployed ynless is employer proves that he would have 
been unemployed even, if there had been no wreck. The sec- 
tion is not dealing with unemployment under an existing con- 
tract, but with unemployment, in fact. It may be different, if 
the employer could prove that the employee would not be re- 
employed after the terntination ,urder the agreement. s 
Per Slesser, L.J., dissenting.—The section being ambigu- 
ous the preamble and title can be referred to clear up the ambi- 
guity. The section intends to amend S. 158 of the Merchant 
Shipping Act by giving the seaman an indemnity for loss of 
his service by the wreck arid the employer would have dis- 
charged the onus on him of proving that the tnemployment was 
not due to the wreck by showing that anyhow the services would 
have terminated under the agreement. 


CHAMPAGNE Hemserck ET Cre MOoNnopoLe S.A. v. 
Buxton, (1930) 99 L.J. CH.. 149. 

Trade-mark—Sale of two varieties of plaintiff's wine— 
The varieties bearing the marks used by the plaintiff—One 
variety for sale in France and the 8ther in England—Defend- 
ant selling both in England—If infringes trade-mark. 

Plaintiffs, producers of champagne in France, produced 
two types of wine, one for sale in England and the other in 
France and continent. English type bore the marks “Reserved 
for England’. The type for sale in France was also in similar 
bottles, but bore the mark «Brut? and “Maison Fondeegen, 
1785”. The Brut wine was to the MOEA “of the plaintiffs 
being sold in England. 

In an action for injunction restraining the defendant from 
passing off the “Brus” wine as and for the wine reserved for 
- England. s 

Held, there can be no infringement when the plaintiff's 
goods are sold with plaintiffs genuine marks. The registra- 
tion of the trade-mark only gives to the registered proprietor 
a statutory title in respect,of his mark and a right to preverft 
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others from selling wares which are not his marked with that 
trade-mark, but does not give. him a right. to object to any 
person selling or dealing with goods preduced by the owner of 
the trade-mark with the trade-mark affixed. Trade-mark is a 
badge of the origin of the goods and not a badge of control 
over the goods. The°law in this respect is not altered by the 
Trade Marks Acts of 1875 and 1905. 


Lapres’? Hosiery AND UNDERWEAR, LID. v. PARKER, 
(1930) 99 L.J. Ch. 201. 

Landlord and tenanf—Lease—Nofice to quit—Person, 
giving notice ceasing to have interest—E fect of—Tenancy for 
a number of years—Rent payable weekly at a certain rate per 
week—T ena holding over—Nature of the tenant holding over 
—Weaekly tenancy or yearly—Effect of continuance of posses- 
sion by tenant and consent by the new landlord to same—Infer- 
ence to be drawn. 

A notice to quit premises to be complied with at a date 
long after the person giving notice has ceased to have any inte- 
rest in the premises cannot have any operation. From a mere 
continuance in possessien by one who originally took posses- 
sion as tenant under a legal title, with the consent of the person 
who has become the landlord, an inference may be drawn of a 
consensus between the landlord and tenant that the tenant shall 
hold as tenant on the same terms as before. 

Doe d. Cates v. Somerville, (1826) 6 B. & C. 126 and 

O'Keefe v. Walsh, (1880) 8 L.R. Ir. 184, followed. 


here a tenant entered in possession under a lease for 
three years at a weekly rent of £2 to be paid every week and 
held over at the expiration of the tenancy, held that only a 
weekly tenancy resulted from it. An yearly tenancy will be 
inferred only where the rent is fixed annually, though payable 
weekly. 

R. v. Hersimonceux Inhabitants, (1827) 6 L.J. (O.S.) 
M.C. 35:7 B. & C. 551 distinguished. 

Braithwaite v. Hitchcock, (1842) 12 L.J. Ex. 38: 10 
M. & W. 494, applied. 

TAYLOR v. LOCK, (1930) 99 L.J.K.B. 245. 

Workman’s compensatiot—Death by accident—Workman 
getting down employer's lorry on private errand—Attempting 
to board the lorry in motion—Slipping—lIf accident arose out 

of and in the course of the employment. , 
e 


Lx ‘THE MADRAS LAW JOURNAL. 163 

e 

e A licensed driver of. a motor lorry while going along on a 
journey for the employer stopped his engine and got off to see. 
his father working at a {listance. The lorry was then driven 
by the steersman, who was unlicensed. The driver ran up to 
the lorry while in motion and while attempting to board the 
moving lorry slipped and fell under the*wheels and died. In 
an action by his wife for compensation, the County Judge held 
that the accident did not arise in the course of employment as 


(t) he gpt out, of his employment to get tobacco, and 
(ti) he was not employed to get on to a moving lorry 
driven by a person whom he knew was not qualified to drive it, 


Held, on appeal, that hating temporarily left the employ- 
ment to go to his father, it was his duty to re-enter the em- 
ployment, and when he ‘was getting up the step tô get into “the 
lorry again he was re-entering his employment. 

Lord Sumner’s dictum in Lancashire and Yorkshire Rail- 
way v. Highley, (1917) A.C. at P. 372; 86°L.J.K.B. at p. 727 

“was it part of the injured person’s employment to hazard, to 
suffer, or to do that which caused his injyry? If yea, the 
accident arose out of his employment” has been modified by 
later cases and the question ‘was it eutside the scope of his 
employment to get on to a moving lorry’ depends on whether 
he was acting negligently within the scope ‘of his employment 
or had taken upon himself in doing so such an added peril 
as to take the act outside his émployment. 

; + e 


Express Dary Co. v. Jackson, (1930) 99 L.J.K.B. 181. 
Contraci—Restraint_of trade—Agreement by emploge not 


to solicit “customers’—Employee, an infant—Breach of cove- 
nant—Vahidity of covenant. 


The defendant, while yet an infant, entered into service as 
a milk carrier with C, a dairyman, under a written agreement. 
which provided, among other conditions, that for two years after 
the defendant left C’s servic, he would not fnterfere with or 
serve, solicit or canvass any of the customers belonging to C’s 
business with milk qr dairy produce either for his own benefit 
or for any other person. Defendant left €’s service and against 
his agreement agtended on* C’s customers for the benefit of his 
new employer. 

Held, that an infant may ie bound by reasonable restric- 
tions in the contract of employment and even where ihe con- 
tract contains unreasonable stipulations he will*be bound pre- 
vided they ave clearly* severable from those which are reason-e 


V. 
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able and prima facie enforceable. The Courts will not enfosce 
a restrictive covenant where it is vague and indefinite.. The 
word “customers” in the clause is too wide and vague and the 
covenant is, therefore, unenforceable, nor is this a case in which 
the doctrine of severability should be applied. 

How far covenants can be severed and- given effect to dis- 
cussed. : : 





ReaninG Trust v. SPERO? (1930) 99 L.J :1$.B. 186. 
Moneylender—Loan—Excessive rate of interest—Burden 


of proof—Courts, when will relieve against—M oney lenders 
Act, 1927. 


e The defendant, a dealer in antiques, borrowed money at 
60 per cent. and 80 per cent. interest from a firm of money- 
‘lenders to successfully carry on his business, which was so 
speculative that’ the banks would not give him credit. 


Before the coming into, effect of the Act of 1927, the Court 
might re-open transactions of money-lending, if it was satis- 
fied that the énteest was excessive and the transaction harsh 
and unconscionable or gtherwise such ‘that a Court of Equity 
wold ‘give relief. S. 10 of the Act of 1927 only raises a. 
presumption that where the interest charged exceeds 48 per 
cent. it is excessive and the transaction harsh and unconscion- 
able, thereby shifting the onus on to the money-lender to prove 
that the transactjon is fair in the circumstances. Where a 
man of full understanding and in full possession of facts was 
for his own business purpoSes content to pay. excessive interest, 
the C@urt will not relieve him. It is not enough that the inte 
rest is excessive, it must also be harsh and unconscionable, 
though high interest may itself serve as proof of harshness. 


'-  Carringtons, Lid. v. Smith, (1905) 1 K. B. 79: 75 L.J. 
K. B. 49, followed. 





, STUART v. STYART AND HoLDeN (Moon showing cause), 
(1930) 99 L.J.P.D.A. 17. à 


Divorce—Husbatid’s petition—Decreę nisi—Third party 
opposing decree absolute on ground of husband's adultery— 
Husband denying charge—Adultery found—Discretion of Court 
to make decree absolute—Discretion when to be exercised— 
Supreme -Court of Judicatura (Consolidation) Act, 1925. 

e Whatever” may be said about a case where the husband 
emade a full disclosure of the adultery proved against him at 
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the time he was complaining of his wifes adultery, the Court 
will not exercise its discgetion under S. 178, cl. (3) and make 
the decree absolute where the husband riot only did riot make 
any disclosure of his own adultery at the time of seeking a 
decree nisi against his wife, but persisted in denying it and 
falsely swore against it when adultery Was set up against him 
by a third party intervening ynder S. 183, cl. (2). There must 
be complete frankness on the part of those who ask for Court’s 
discretion being exercised in thgir favour. 


° 


-JOTTINGS AND CUTTINGS. 


‘Sir Montague Lush.—Sir Montague Lush, who has just 
died at the age of 77, was one df those lawyers whose careef, if 
not made by a book, has been greatly assisted by legal author- 
ship. Mr. Justice McCardie’s judgment, which we notice be- 
low, is a striking commentary on the complexities of the law of 
the marriage relationship, and by more than one reference it 
bears witness to the value of “Lush on Husband and Wife.” 
That well-known work was written soon after Montague Lush 
had come down from Trinity Hall, Canebridge—a college prolific 

-of judicial talent in recent years—and had been called to the Bar, 
and he started, too, with the inherited reputation of his father, 
Sir Robert Lush, a member of the Court of Appeal when that 
Court was exceptionally strong. But while Fortune favourea 
Lush at the start, he made his way on hiseown merits, and 
when, after a busy career as a junior, he took silk in 1902 he 
rapidly became one of the most powerful advocates of his time, 
and his advocacy was based on profound knowledge of the 
law. From that year until he was made a Judge of the King s 
Bench Division in 1910, he was one of the most highly esteemed 
and trusted leaders at the Common Law Bar, and on the Bench 
he proved himself, as was expected, a valuable and careful Judge. 
On Mr. Justice Bankes being promoted to the Court of Appeal 
in 1915, Mr. Justice Lush Succeeded him as “President of the 
Railway and Canal Commission. He resigned in May, 1925. 
His career showed #m their best light the qualities of learning, 
courtesy and strength of character for which the English Bar 
and Bench are famous.—L.J. , 1930, p. 431. 


The Maltese Dyarchy.—The Constitution of Malta, granted 
in 1921, was an interesting experiment in dyagchical govern- 
ment; but it does not scew to be working as its authors hopetl. 
Proceedings towards a General Election had lately commenced?” 
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when it appeared that the Roman Catholic clergy would exer- 
cise the great influence which they possess in the island to 
advise their flocks to vote in a certain way. As a matter of 
policy, (with which lawyers are not concerned) this move was no 
doubt open to grave objection; but it is a well-known fact in 
many Continental courftries that this influence is used in this 
way. Last month the Governor, in the exercise of certain 
powers which enable him to legislate for “the public safety and 
defence of the Empire,” issued an Ordinance staying the elec- 
tions sine die. A good many’ lawyers whô know little about 
the affairs of the island will probably doubt whether the aboli- ’ 
tion, even for a season, of*the pyblic right of election can be - 
“tor the public safety and defence of the Empire.” If the 
elections weregso hotly contested that disorders actually arose, 
no doubt all lawyers would hold that in the presence of such 
disorder laws are silent, and the Government can do what it 
epleases. But the mere anticipation of such acts of violence by 
hot-headed partisan¢ would scarcely seem to have been in the con- 
templation of the draftsman who defined the power which has 
now been exercised. Lawyers always like to adhere to a written 
document, be it contract or Constitution, unless the reasons for 
ignoring it are of manifeft urgency.—L.J., 1930, p. 433: 





The Courts and the Legislature.—Nor is it easy to under- 
stand the need for the publication of Ordinance No. II of 1930, 
the substance of which was published in London this week 
(The Times, Jung 23). Certain Acts were passed by the 

. Legislature of Malta last yer, but they were passed when two 
Senatogs were sitting who had been unseated by the competent 
Court—the Court of Appeal in Malta. These gentlemen 
obtained special leave to appeal to the Privy Council, and, hoping 
for a successful appeal, continued to sit and vote. The Judi- 
cial Committee disappointed them by refusing to entertain the 
appeal—a decision on which we commented at the time. The 
question whether the laws so passed were valid then became an 
issue; and before the Courts could decide it, the Imperial 
Government intervened with an Ordinance declaring that they 
should not entertain the question. This Otdinance appears to 
have been brought into force as a measureeof urgency at once, 
without waiting for the four weeks required by the Constitution 
. between first publication and legal effect. The Governor has 
this power of peremptory legislation when it is imperatively 
necessary in the public interest; and it can, of course, be used 
inea proper case. The constitutional question which followed 
’s—how could such necessity arise before the lecal Court had 
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given judgment? A decision adverse to the validity of any 
law might lead to diffiqilties which would justify peremptory 
legislation; Lut it is not easy to see how it could arise while 
the matter was still sub judice. This view may have weighed 
with this Court of Appeal which subsequently ignored the Ordi- 
nance. On the whole, it is well that Malta has still the strong 
and skilful hand of Downing Street to get her out of her 
troubles.—L.J., 1930, p. 433. 





‘A Chancellor Saint-—The canonization of a Lord Chancel- 
lor is a matter of rafe occurrence; but so far as a poor layman 
may judge of such matters from the evidence before him, Sir 
Thomas More is not the least deserving of the, Saints. | His 
life, according to the evidence of his son-in-law and of others, 
was one of remarkable and consistent piety; and his judicial 
‘murder, as one competent biographer describes it, was the direct 
and by him foreseen result of his refusal © do that which his 
conscience forbade. As a youthful M.P. he spoke up like a man 
against the financial encroachments of King Henry VII; and 
despite all the influences, favours and cajolery to which he was 
subjected by King Henry VIII, he cduld not be persuaded to 
- share the views of the Merrie Monarch on Divorce or on the 
headship of the Church. A splendid fellow, undoubtedly, in 
his life and death, was Sir Thomas More. 

As Chancellor he was indubitably a success; and the account 
of how he cleared. off the accumulated arrears*of his incompetent 
predecessor makes good reading. e Incorruptible in an age of 
„bribery, he was without offence; and his enemies couldefind no 
rope to hang him, even with the aid of a packed: jury, until 
Counsel for the Prosecution, deserting his proper place for the 
witness box, swore his life away with queer evidence of an 
, alleged seditious conversation in the Tower.—L.J., 1930, p. 444. 


Down-Grade Diet: Litcoln’s Inn to Oxford University — 
He maintained in his own household his sons and daughters, 
their spouses and families; guests came and went, and his house 
at Chelsea was reported to be “a veritable school of the Chris- 
tian religion.”* But the time came, after he had resigned the 
Chancellorship and refused to accept from the Churches a gift 
of 5,000/., when he could no longer maintain from his own re- 
sources so large a family; and thts he addressed his sons: 


“Tf we wish to lives together you must consent to be c®n- 
tributories together, But my counsel is that we fall not tò 
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the lowest fare first; we will not therefore descend to Oxford 
fare, nor to the fare of New Inn; but we will begin with Lin- 
coln’s Inn diet, where many right worshipful men of great 
account and good years do live full well; which, if we find 
ourselyes the first year not able to maintain, then we will-the 
next year come down tô Oxford fare, where many great, learned 
and ancient fathers and doctors „are continually conversant; 
which, if our purses stretch not to maintain neither, then may 
after with hag and wallet go a-begging togéther, hoping for 
pity some good folk will give ‘us their charity.” 

But Bluff King Hal proceeded: after More’s death his 
head was stuck on a pike åt London Bridge, the happy home 
in Chelsea was taken, and all his goods declared forfeit to the 
Crown. —L.J.,01930, p. 444. ° ° : 


- McCardie, J., misunderstood.—I observe that the long dis- 
course of McCardig, J., on the Law of Husbands and Wives, 
has given some people the erroneous impression that he is opposed 
to Women. But the intelligent majority have frankly recog- 
nised the truth of*his observations and join with. him in the 
pious hope that. Parliament will do something about it. Hus- 
bands and wives are, generally speaking, no longer. one in law . 
except in so far as this theory operates to the advantage of the 
wife and the disadvantage of the husband. His ancient domi- 
nion has departed, but his liabilities, in amazing number and 
variety, remaiñ. „And he would be a bold fellow who in our 
time dared to introduce and carry a Bill in Parliament to abolish 
the differences. The time ig certainly not ripe for the abolition 
of the €usband’s legal liability to maintain his wife and to pay 
for “necessaries” in accordance with the ancient and reasonable 
tile o aay 
_..But. why. the poor fellow should still be legally liable for 
his wife’s manifold and multifarious torts is beyond justifica- ` 
tion. If the present Attorney-General could find the time he 
might establish hts place in legal history and forever justify 
his acceptance of the daw officership by gathering his draftsmen 
about him and introducing an Act to be lsnown popularly as 
the Jowitt Act, putting these matters right as between man and 
wife-—L.J., 1930, p. 444. D ° 





Summing up a Judge.—The summing up by his surviving 
contemporaries of a departed Judge is always interesting, parti- 
ctlarly in regard to the qualities which are not mentioned. I 
came récently ôn references made to KekeWwich, }., à Chancery 
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Jtdge well known and remembered. The Master of ğe Rolls, 

in a moving address to the Bar, described the late Judge as 

“painstaking, industrious and high-minded.” He knew much 

law, but his applications of it did not always commend itself to 

all and many of his judgments were reversed on appeal. 


Once Kekewich, J., observed to counsel that if he (the Judgé) 
were to do so-and-so as a trustee, he would be compelled 
to give judgment,against himself. “But, of course, your Lord- 
ship would eappeaj,” said the helpful counsel. “This, my 
Lords,’’ said counsel for the appellant in opening his case in the 
Court of Appeal, “ig an appeal from the judgment of Mr. 
Justice Kekewich. But theresare other reasons for saying that 
the judgment is wrong.” 

A brother Judge once deserifed him as “qtfick, courteous’ 
and wrong,” while Lord Bowen’s remark on another occasion 
was to the following effect: “To have a judgment by my brother 
Kekewich in your favour is like putting toesea on a Friday— 
unfortunate, but not necessarily fatal.’—L.J., 1930, p. 444. 


India and the Royal Title. —Whatever changes may, in the 
course of the years, be made in the Government of India, the 
Sovereign may alter or amend his title without Parliamentary 
enactment to meet any changes or occasions which may arise. 

The Statutes dealing with the question of Royal Titles have 
omitted to bind the Sovereign to any specific Colonial designa- 
tion. Later enactments followed the precedent of 1876. By 
39 and 40 Vict., c. 10, it was left to Queen Victoria to say what 
the future description of the Sovereign in regard to, India 
Should be. “It shall be lawful,” declared the Statute. after 
preamble in plenty, “for her Gracious Majesty, with a view to 
such recognition as aforesaid of the transfer of the Govern- 
ment of India, by her Royal Proclamation, under the Great 
Seal of the United Kingdom, to make such addition to the style 
or title at present appertaining to the Imperial Crown of the 
United Kingdom ang its dependencies as to ner Majesty may 
seem fit.” 

It was in accdrdance with this provision the Queen, by 
Royal Proclamation; became Empress of India; and the pre- 
cedent was folléwed by similar provisions and proclamations on 
the accession of King Edward and King George—L.J/., oo 
p. 444. . 

Pensions for Solicits Clerks.—In dealing last week with 
the Report of the Council of the Law Society, we referred tò the’ 
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fact.that the proposal to provide pensions for solicitors’ clerks 
had, after careful consideration, become an established fact, and 
that sufficient promises of support had already been received 
to render the scheme actuarially sound. The prospectus and 
rules of the scheme, which is called the Solicitors’ Clerks’ Pen- 
sion Fund, has now [een published, and we print, in another 
column, a short statement with regard to it. The scheme has 
obviously been very carefully framed, and „We commend it 
warmly to the attention of solicitors and their clerks. A clerk 
who joins as a young man and who is employed throughout his 
career by a solicitor who is ready to make the employer’s con- 
tribution will become entitfed, on retirement at 65 or later, to 
a pension on extremely favourable terms. Provision is made 
for,the case of the death of the clerk before attaining the 
pensionable age and for the commutation, in approved cases, of 
a pension for one of reduced amount payable during the lifetime 
of the clerk and his wife and the survivor. We are not quite 
clear as to the position of a member of the furid who, after 
having been a member for, say, twenty-five years, becomes a 
solicitor and goeseinto partnership or starts to practise on his 
own account; nor does the position of a clerk who, having for 
some years been a member of the fund, changes his situation 


and enters the employment of a solicitor who refuses to pay the’ - 


employer’s contribution, seem to be expressly dealt with. As 
time goes on and the benefits of the fund, both to solicitors and 
their clerks, are more fully realised, cases of the latter kind are 
likely; we imaging to become very rare; but it.should be possible, 
where such cases do occur, efor the clerk to continue as a mem- 
ber by,paying either the whole contribution himself or the 
employee’s contribution with a proportionately reduced benefit 
in respect of the period during which half contributions only are 


paid.—LJ., July 5, 1930, p. 1. 


Crime in 1928.—The elaborate tables of figures which form 
the Criminal Stgfistics for England and Wales for the year 
1928 and which have just been issued (Cmd. 3581) are pre- 
faced by a remarkably interesting Introductory Note, the work 
of Mr. Arthur Lecke, C.B.E., of the Hom? Office, which runs 
to sixty-nine pages and is entitled, “The Offender and the 
Community, before the War and Since.” We cannot attempt in 
a couple of short paragraphs to deal adequately with what is 
an admirably written. essay on a subject of great interest and 
much importange; but a few points may be noted. For the 
pwrposes of comparison with the year, 1928, the average of the 
tuinquennium 1910-1914 is taken; and it is not very satisfactory 
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to® note that the number of indictable offences known to the 
police rose from 97,924 to 130,469, or 33 per cent., whilst the 
population increased by only 9 per cent. During the war the 
figures fell, but since the war, ‘and allowing for an exceptional 
increase in 1926 which is attributed to the General Strike, there 
has been a steady rise. Crimes of ‘violefice against the person, 
taken as a whole, have decreased—murder by 11 per cent., en- 
dangering railway passengers by 72 per cent. and cruelty to 
children and abandonment by 66, per cent.; but the procuring of 
abortion has increased from an average of 40 in 1910-14 to 
113 in 1928 or 185 per cent., -and Mr. Locke, speaking with 
all the authority of ‘an Assistant Secretary of the Criminal 
Division of the Home Office, says that these figures no doubt 
reflect a real increase irf this*offenee. Sexual offences also un- 
happily show a very substantial increase; bigamy has increased 
by 120 per cent., and indecent assaults by 57 per cent., though 
rape has decreased by 34 per cent. Drunkenness has enormously 
decreased; the number of summary proceedings in 1928 for 
drunkenness, simple or aggravated, was nearly a hundred and 
thirty thousand fewer than the average of she years 1910-14; 
and crimes likely to be associated with drunkenness, stich as 
personal violence, cruelty and neglect, decreased also, though 
‘not, of course, in anything like the same proportion—L.J., 
1930, p. 2. 


Dog Left in a Car—The case of Fardon v. Harcourt- 
Rivington, disposed of last week by Mr. Justice Talbot and a 
common jury, was a most unusual agtion for negligence brought 
against the owner of a dog. The plaintiff on an eveging of 
April 1929, walked past the defendant’s saloon car, which had 
been parked with its back to the kerb in a street at the rear of 
Selfridge’s Stores. The defendant had left a young Airedale 
dog in the car for upwards of an hour, and the dog had been 
barking and “jumping about on the seat”... As the plaintiff 
passed, the dog smashed the glass panel at the back of the vehicle, 
and a splinter of glass entered the plaintiffs left eye., Four 
days after the eye had to be removed. The defendant stated that 
it was his invariable practice to leave the dog in the car while 
shopping, and it wa’ held that there was no evidence that the 
animal was anything but docile and quiet. His Lordship told 
the jury that, however much they might sympathise with the 
plaintiff, they should not award damages unless the deferidant 
had done some legal wrong. The jury found for the plaintiff 
and awarded him £2,Q00 damages. Now the “possible foresight 
of a reasonable man” may in this case at least be taken as thé 
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test both of the existence of negligence and of the remoteness 
or.otherwise of the consequences. A young dog kept in a car 
for an hour is bound to become noisy and restive. “As noisy 
as a dog in a cart” is proverbial in some parts of the country. 
But would a reasonable man expect a fairly docile dog accus- 
tomed to being left i a car to smash the small glass panel at 
the back, through which only its head and paw could protrude? 
We very much doubt it!—Z.T., July 5, 1930, p. 2. 


Patchwork Divorce Law—We have iton the authority of 
the New Testament that new cloth should not be used to patch 
old raiment lest the rent He thergby made worse, and, accord- 
ing to Mr. Justice Hill’s latest obiter dicta uttered in the hear- 
ing of a case,last week, thene is ample illustration in the state 
of affairs prevailing at present in the Divorce Court of the un- 
satisfactory results which follow disregard ofthe axiom. Con- 
sisting as it does in great part of the old ecclesiastical law and 
in part of various “statutory provisions, influenced moreover by 
the common law, and insensibly modified by the shifting of 
public opinion in social matters, the divorce law of to-day is 
‘certainly full of anomalies, the more abtrusive of which must 
seem frankly insensate ‘to anyone unfamiliar with its evolu- 
tion. The subject which gave rise to Mr. Justice Hill’s: stric-' 
tures on this occasion would seem to have been the rule of 
evidence explicitly applied to divorce suits by the proviso to 
section 3 of the Evidence Further Amendment Act of 1869 
by virtue of which neither parties nor other witnesses are liable 
to be asked or bound to apswer questions tending to prove 
adultery unless they shall have already given evidence in ‘dis- 
proof thereof. That this limitation should still apply in the 
case of the parties to the suit although the presence or absence. 
of adultery is commonly the pivot on which the whole pro- 
ceedings swing is certainly not calculated to facilitate the work 
of the court, which is left, in the phrase of Mr. Justice Hill, 
to shuffle along as best it can.—L.T., 1930, p. 2. 





Directors and their Fees—The decision in In re Coliseum 
(Barrow), Lid., reported in The Times of 26th March, and in 
[1930]-W.N. 101, is of some importance, fer it establishes that 
directors proving in a.winding up for their fees*cannot recover 
fees due more than six years, for the reason that balance sheets 
in which fees appear cannot amount to acknowledgments within 
Lord Tenterden’s Act. THe combined: effect of section 1 of 
that Act: and section 13 of the Mergdntile Law Amendment: 
. e e 
Act of 1856 is to make a written acknowledgment signed by 


+j 
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the agent of the party chargeable sufficient, in an action of debt, 
to take the case out of the Statute of Limftations. In the case 
before the Court, which had been brought as a test case to have 
the point decided, the liquidator had rejected the proof of the 
applicant, a director, to the extent of something over one-third, 
alleging that his fees to that amount were statute-barred be- 
cause outstanding for more than six years. Evidence was 
given that the fees appeared in balance sheets passed at Board 
meetings and duly signed by two directors, and it was therein 
that the mischief l&y, for Maugham, J., held that “directors 
cannot double the parts of agents of the company to make an 
acknowledgment and ‘creditors of the company for directors’ 
fees.” Balance sheets, as they are signed’ by directors, can 
amount to acknowledgments that the company oweg sums therein 
mentioned to, e.g., shareholders to whom the balance sheets are 
circulated, and, apparently, to anybody save directors. Direc- 
tors, however, said Maugham, J., would be “interested in the. 
matter, and so incapable of passing the resoltftion so to bind the 
company.” Thus it seems that the passing of the resolution 
adopting the balance sheet does as much as the signing of the 
balance sheet by two of the directors to disqualify all the direc- 
tors from being creditors for- the feés. In future, the only 
course for directors who, while prepared to be lenient when 
their companies are in difficulties, are unwilling to forego their 
fees altogether, is not to let them remain outstanding for too 
long a time—S.J., 1930, p. 325. 
Se e 
Erosion of Case Law.—Sir Thomas Browne, of whom it 
has been well said that to know his writings is no small part of 
a liberal education, and of whom it may also be said that he 
had a genius for artistic phrasing, has, in his “Fydriotaphia,” 
a striking sentence in which he speaks of “Time, which anti- 
quates antiquities and hath an art to make dust of all things,” 
thus giving to a very common-place thought regarding the 
ravages of time on everything mundane a new force by the 
exquisiteness of its language. The observation finds its applica- 
tion in the sphere of law as in aught else’ of human activity, 
despite the supposed conservatism of everything legal. In 
one of his letters, Lerd Bowen discusses the project of attain- 
ing immortality*by writing a book on English Law, and adds, 
with a touch of sadness, “you write a history of the law, or a` 
treatise about it, and then a puff of reform comes and afters 
it all, and makes your history or ifeatise useless.” But not 
only is law. “antiquated py'legislative innovations: it becomes 
so also by changes Innhabits ‘both of business and social life, 
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Some sixty years ago Chief Baron Pollock enquired in Glay 
v. Roberts, 8 L.T. 397, whether it would be libellous “to write 
of a lady of fashion, that she had been seen on the top of an 
omnibus,” and although he considered that to do so would not 
constitute a legal injury for which damages could be recovered, 

- he obviously thought it would be a gross breach of taste. 
Autres temps, autres moeurs.. Who would dream of putting 
such a question now? Forty years ago the Court of Appeal 
decided in Pullman v. Hill & Co. (1891) “1 Q.B. 524, that 
it was not reasonably necessary and in the ordinary course of 
business for a merchant to dictate to a shorthand clerk a letter 
containing defamatory matter in referénce to the addressee, 
and, that, consequently, the occasion was not privileged. The 
decision has, been adversely criticised; distinguished and que- 
ried, on various occasions, and now it would appear to have 
received its coup de grace in Osborn v. Boulter & Son, which 
was before the Court of Appeal on 16th May, and where it was 
said that what may not have been reasonably necessary and in 
the ordinary course of business in 1891 had certainly become 
both reasonably aecessary and in the ordinary course of busi- 
ness in 1930. Time has thus “antiquated” Pullman v. Hill 
& Co., and practically telegated it to a decision on fact which 
in the course of forty years has ceased to be fact. Just as 
many parts of our coast line.suffer from erosion, so in the same 
way many of the cases which were thought to be landmarks of 
legal principle are, through changes of habits and changes of 
thought, eaten itto and found to be little more than shifting 
sand.—S.J., 1930, p. 326., 


e a a ee š 
Case Law Slavery—Mr. Hammond in his book on Legal 


History says that: “Our Common Law is really judge-made 


law and has been developed and adapted to varying conditions 
ever since its early stages. It still grows, and even at the pre- 
sent day custom is incorporated into it.” `The interesting part 
of this extract gre the words “has been developed and adapted 
to various conditions.” Conditions, indeed, have changed 
much during the centuries over which our case-law extends, 
but that principles have also altered too is hot so readily accept- 
able. An unusual but not surprising reference to case-law was 
recently made by Mr. Justice McCardie, who,’ when his atten- 
tion was drawn by counsel to a decision given in the last cen- 
tury, said: “My own view is that this slavery of case law which 
exists to-day js doing infinite harm to English law. To my 
wind principles and decisions shoul change with the times.” 
*His Lordship went on to say that he had been ‘looking at some 
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of éhe decisions given in the sixteenth and seventeenth centuries 
by which he was said to be governed, afid he expressed the 
view that they were giver at a time when superstition was so 
prevalent and foolish notions so dominant that, but for the 
doctrine of precedent, one would reject those decisions as being 
vanities. His Lordship has, no doubt, voiced the opinion of 
other Judges who, on many occasions, must have longed to 


shake off the strangling fetters of case-law inconsistency and _ 


give an independént decision based on the application of a 
principle to modern facts. With tegard to principle, one might, 
with respect, differ from his Lordship, by denying that prin- 
ciples should change with the times. * Principles are immutable; 
it is merely the application of the principles to widely varying 
sets of facts that requises reviewing in the light of modern 
ideas. So different, in fact, are’modern conditions from those 
of some centuries,ago that it may well seem that fundamental 
principles themselves have undergone a change. What, how- 
ever, is the alternative to case-law, but indtpendent decision, 
where each Judge decides when and how a principle applies 
entirely irrespective of the views a brother Jyidge may be ex- 
pressing in the adjacent,court. In that event, it is submitted, 
chaos more appalling than that which Mr. Justice McCardie said 
existed in case-law might probably result. Imagine only the im- 
mense difficulty counsel would experience when searching dili- 
gently for argument in support through a wide field of possibly 
inconsistent expressions of opinion. Perhaps, though, if a Judge 
could give an independent decision he would*not require the 
assistance of the view of others on, similar matters, and then 
law reports would cease. Obviously, the most satisfgctory 
practice would be that case-law should continue, but with a dis- 
cretion in a Judge, not to be abused, that he may exercise his 
own judgment in cases to which old decisions are manifestly 
not applicable to modern circumstances.—S.J., 1930, p. 341. 


Soviet Marriages—The decision of Hill, [, in Nachimson 
y. Nachimson, ante, p. 14 (1930) P. 85, that a Soviet marriage 
cannot be recognised as legal in our courts, Was one as to which, 
our readers may remember, we expressed considerable doubt. 
It has now been ovesruled,by the Court of Appeal (74 Sol. J. 
370). The Russian law appears to allow such easy divorce 
that Hill, J., held in effect that marriages under it were mere 
unions at will, and’not permanent. Whether any divorces could 
be much easier than those at Reno, ‘or even in Qur own court 
on hotel bill. evidence, may be a controversial question; but 
Hanworth, M.R., pointed out in his judgment that the most ° 
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faithful adherents of life-long monogamy could do no moreein 
Russia than Mr. and Mrs. Nachimson had done to solemnise 
their union, and that prima facie every Russian niarriage, like 
every English marriage, must be deemed to be made “‘till death 
us do part.” The polygamy cases, where one man can law- 
fully be the husband*of two or more women simultaneously, 
are of course on a different footing. The previous recognition 
. in our courts of foreign Jewish marriages, subject to the rule 
of the “ghet” divorce, was in fact entirely inconsistent with the 
decision of Hill, J., in-Nachimson, an intconsistency pointed 
out on p. 57, ante, by our sprightly correspondent, Miss Rosa 
Dartle—whom Mr. Copperfield will no*doubt be able hence- 
forth to meet without the shadow of an insoluble legal riddle 
between them See also our note'on Spivack v. Spivack, ante, 
p. 96. The essence of the decision of the Court of Appeal is 
that, given a marriage made for life or until dissolved by law, 
it will be recognised here without reference to the ease or other- 
wise of its dissoliition —S. J., 1930, p. 360. 


The Qualityeof Mercy.—“Compounding a felony,” says 
“Wharton’s Law, Lexicon,” “is where the party robbed not only. 
knows the felon but also’takes his goods again, or other amends, 
upon an agreement not to prosecute.” The Attorney-General 
in a recent case before Mr. Justice Rowlatt objected to a sug- 
gestion which, he said, had been advanced before the Com- 
missioners of Inland Revenue that revenue officers had entered 
into negotiations® to purge a criminal offence. In the case in 
question the appellant, afer an enquiry into his books and 
accougts, had had to pay a considerable sum in respect of pre- 
viously unpaid super-tax, income-tax and excess profits duty. 
A few days before the last instalment was paid a prosecution 
was launched against him under the Perjury Act, 1911. . He 
was committed for trial. His health was very bad, however, 
and the prosecution was dropped, the then Attorney-General 
being satisfied that if it were carried on the appellant’s life 
might be endangered, and, in consequence, the appellant paid 
£300,000 in penalties. Commenting on the above facts, Sir 
William Jowitt, ‘K.C., the Attorney-General, said that before 
the Commissioners the suggestion was ntade that the Crown 
accepted the £300,000 in penalties i in lieu of taking criminal pro- 
ceedings, and were actuated in doing so not imply and solely 
by reason of the appellants condition of health, but that they 
had, in fact, compounded a criminal offence. The revenue 
_Aticers, he added, took a very serious view of that suggestion. 
* Counsel for the appellant said that he did not-understand. that 
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that had been done; it certainly was not suggested now. It 
does seem remarkable that a suggestion ‘such as that alleged 
could be made against responsible revenue officials who could 
have no conceivable personal interest in adopting the measures 
imputed to them. What, rather, is the striking feature of the 
matter is the humane consideration exhibéted by the authorities, 
indicating that the State will not, when extreme ill-health makes 
it unadvisable, relentlessly and unnecessarily pursue a matter 
in the crimingl courts when there is an alternative and satis- 
factory civil remedy. “The quality of mercy is not strained.” 
—S.J., 1930, p. 375. 





BOOK REVIEWS. 


‘Tur PROVINCIAL InsoLvency Act, by A. C. Ghose. Third 
Edition. Published by M. C. Sarkar & Sons, Calcutta. Price 
Rs. 6. 

The third edition of this exhaustive commgntary on the Pro- 
vincial Insolvency Act contains, as was expected, all the improve- 
ments that are necessary.to make it meh more useful than the 
previous ones. The author gives his own views, wherever he 
deems it but.pertinent to give expression to them, along with 
his elaborate notes to every section. _The subject being a much- 
discussed one and the case-law upon it having grown fairly 
copious, the author might not have had constderable difficulty 
in collecting the relevant informatign under each section. But 
in addition to the general satisfaction which we feel abgut the 
book, we are glad to note that some of the suggestions for 
improvement made by us in respect of the previous edition are 
carried out, when we find the English Bankruptcy Act and the 
Presidency Towns Insolvency Act have been included in the 
appendices to this volume. The printing of the Civil Justice Com- 
mittee’s Report in the first few pages adds to 4he value of the 
book as it will enable the readers to have a historical and 
analytical survey of the Act, which is essential in the scheme 
of a work of this kind. ° l 





SNELL’s PRINCIPLES OF EQUITY FOR THE USE or INDIAN 
SrupEents, by S. C. Bagchi.’ Published by Messrs. Sweet & 
Maxwell, Ltd., London, 1930, Prite Rs. 14-7-0. 

It is needless to introduce to the- legal world a standaad 
treatise like fhis on the principles of Equity. But the purpose® 
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of the ‘present edition is to suit the needs of the students of 
Indian Universities. -° This attempt deserves all the praise for 
the careful editing as well as the retention of the arrangement 
and language of the original as much as is consistent with the 
scope and nature of this work. For acquiring a sound know- 
ledge of the fundamenfals of the subject one has to get thorough 
with bi book. 


THe Law or Maticious ProsecuTign, bye K. G. Kale, 
Published by Ramakrishna Bros., Law Publishers, Poona, 1930. 
Price Rs. 2. < 

This small volume dèals witli the subject of malicious pro- 
secution. We have had occasions to find this subject treated along 
with the othe? important branches of the law of Torts. by book 
writers. We find an earnest attempt made here to elucidate 
the various points under the relevant headings. The small 
‘size of the book has not disallowed room for the mentioning of 
a number of cases which form the chief source of much of the 
information gathered by the author. We are sure that it will 
be of immense help to students of colleges as well as practi- 
tioners. : s 





THE InpIAN SALE or Goops Act, by P. S. Narayana- 
swami Aiyar and A. S. Srinivasa Aiyar. Published by the 
Law Publishing Co., Mylapore, Madras, 1930. Price Rs. 4. 

One finds ita little embarrassing to choose any one book 
in the plethora of publications of fresh commentaries on the 
Sale og Goods Act. But that need not necessarily encourage us 
to withhold our due appreciation of the work of the present 
authors who have not spared any pains to make this book quite 
useful. Of course, the amount of labour spent and the dis- 
cretion exercised in the search for and selection of cases, both 
English and Indian, that have contributed much to the princi- 
ples underlying éhe sections thereunder, are highly. commend- 
able. With regard to some points on which the authors try 
to differ from the opinions of the Special Committee that 
drafted the Act,*we need hardly express that anything from 
us, for or against such a discussion,*will Be premature now in. 
the initial stages of the working of the Act itself. 
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THE NUMBER OF HERITABLE BANDHUS IN THE 
' e MiTAKSHARA SYSTEM. 


(Continued from page 147.) 


We shall now prôceed to,examtne the schemes and lists of 
some of. the other writers of the present day on Hindu Law. 


BHATTACHARYA. $ : 
This writer has adopted entirely the scheme of Sarvadhi- 
kari as well as all his principles and rules. His sole differ- 
ence with him consists in the matter of placing S4 of MzF and 
M2F2. He also agrees with Sarvadhikari in the latter’s peculiar 
and unwarranted conception of the Atma bandhu class. 


MAYNE. 


At one time (5th Ed.) Mayne cOuld not recognise more 
than 27 bandhus in all. But his figure in the 9th edition has 
risen to 128. His list is essentially evolved out of Sarvadhi- 
kari’s principles except in the matter of the order of succession 
which now radically differs from that of every other writer. 
Following Sarvadhikari, Mayne includes FMis and S2DSz. 
It has already been pointed oute that Sarvadhikari’s final 
list differs from what is stated by him in the body of the ghapter 
in dealing with these two persons and their lines. Mayne dis- 
cards the final list and follows the principles stated in the body 
of the chapter. He therefore includes SD2S and S2DSz of P 
and Fi to Fa and omits all the cognatic descendents of FMFs. 
His total figures include the following groups: 


Cognatic ascendents e tt °.. 8 
Their 4 agnatic descendents .. 32 
7 cognatic dęscendents of these excepting 
those of FMF3 2A 49 
8 cognatjc descendents of Fi to Fa 32 
7 cognatic descendents of P ~.. oh 7 
Total excludiag DS i, “18: 





x = `œ s e 
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Mayne has thus rectified the two defects in Sarvadhikaré’s 
List. But Mayne orfits SzDSz of FMF and FMF2 whom 
Sarvadhikari admits.” On the princfples of Sarvadhikari, as 
they stand, there is no reason to exclude these two. 


e PREVELYAN. 


With some modifications Trevelyan adopts Sarvadhikari’s 
scheme. He follows Sarvadhikari-in preference to Bhattacharya 
in placing Sa of MzF and MzF2.9 The sub-divisional order 
is entirely taken from Sarvadhikari except in*one respect. 
The sub-class (a) in Trevelyan’s pitri and matri groups has 
been included by:Sarvadhikari under Atma Bandhus. In con- 
formity with the view of the Cofirts based on the specification 
found in Satatapa’s text itself, Trevelyan places the first sub- 
class (7 coghate descendents*of Fs and F4) under Pitri 
Bandhus and the second (7 cognate descendents of MF2 and 
MF3) under Matri Bandhus. Mulla and Gour have also done 
the same. Trevelyan includes SD2S of Fi to F4 who 
are inexplicably omitted in Sarvadhikari’s final list, but him- 
self omits without any reason whatsoever the three maternal 
ancestors of P’s tather—FMF, FMF2 and FMFs. There is 
no authority or reasow stated for this omission. Gour’s 
list is a literal copy of Trevelyan’s which includes the follow- 
ing groups :— 


Cognatic ascendents 5 
4 agnatic descendents of 8 cognatic ascend- 

ents © 32 
7 cognatic descendegts of cognatic ascend- 

e ents except FMF3 aba g 49 
7 cognatic descendents of Fi to Fa .,° 28 
6 cognatic descendents of P_.. a 6 
3 cognatic descendents of FMF3 o% 3 

Total Krag 1128 





Like Sievadhibast Trevelyan. includes three of the cognatic 
descendents” of FMF 3. 


MULLA. 
Without attempting to make any original study, Mulla has 
sought to incorporate all the results of the labours of all the 





(8) Pp. 610, 613, Table II, facing p. 607. 
(9) Hindu Law, 2nd ed., 1917, p. 409, Nos. 114—115. 
e (10) P. 408, Nos. 72—74. ; 
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seholars and Judges in the field of Hindu Law. In the matter 
of bandhu succession it would have beer better if he had been 
a little more explicit in specifying the authorities he relies 
and the reasons, if any, for following them. 


In his latest (6th Edition) Mullashas made considerable 
changes. He had, like Trevelyan, excluded! FMF, FMF 2 
and FMF; whom he now brings in.” Mulla amended Sarvadhi- 
kari’s view of the fourth fundamental rule of bandhuship, 
viz., that the heir nust be in the line of the MF of either P 
or P’s parents, by omitting the MF line of P’s father and on ` 
that basis sought fo exclude FMF, FMF2 and FMF3}3, 
As to how he evolved this rule, we are not in a position to under- 
stand. If this rule wese to hold good, then all the descendents 
of these three ascendents woulä cease to be heritable bandhus 
inasmuch as they trace their sapindaship to P through these 
common ancestors. (Vide Rule 3.) For the same reason, DSe 
and SDSz (and SzDSz whom, howevef, Mulla does not 
recognise) in each line would be excluded for want of 
mutuality of sapindaship. Without howeveg recognising these 
consequences of his rule, Mulla went on repeating it, until in the 
latest edition he has completely dropped it.** In the previous 
editions Mulla had included** all the 7 cognatic descendents of 
FMFs and he now omits*® all of them. To justify the inclu- 
sion of FMF3 and his 7 cognatic descendents Mulla had for- 
mulated a special rule to the effect that “in counting the father’s 
maternal ancestors, the father’s mother is t® be excluded.’’” 
This rule is now amplified so as to, suit the new modifications 
by the addition of a proviso to the "effect that “in detergnining 
the degree of relationship of the cognate descendents of the 
father’s maternal ancestors, the father’s mother is to be includ- 
ed.” Lest under this amplified rule EMF4 might creep in, 
Mulla formulates an all-round five-degree rulet? in the very 
- words of the Privy Council.” For the former amplification 
the authority cited is Sarvadhikari’s 2nd ed., p. 613. But we 


(11) Hindu Law, 3rd ed., 1919, S. 44-A (3), p. 52. 

(12) Ibid., 6th ed., 1929, p. 55. ° 
(13) 3rd ed., p. 50, Se 44-A 3). 

(14) P. 52, S. 47. 

(15) 3rd ed., p. 54. 

(16) Pp. 50, 55. 

(17) 3rd ed., p. 51, S. 44-A, Explanation II. 

(18) P. 50, S. 47, Explanation II. 

(19) Ibid., p. 49, S. 47 (1) @. s 
(20) LL.R 42 Cal. 3%. @ 
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do not find any such rule or reason stated by Sarvadhikari fer 
the inclusion of FMF s and the exclusion of his cognate de- 
scendents. The rule is wholly Mulla’s invention. Dr. Gour 
who had in his previous edition altogether missed” this earlier 
rule of Mulla has now incorporated into his latest edition the 
amplified rule.” It is tlifficult to understand the reason for this 
rule. Mulla does not state any nor does he cite any authority 
to justify it. Sarvadhikari’s reason for the inclusion of FMF s 
is different and has already been noticed. In fact Sarvadhi- 
kari frankly wants a rule of six degrees in*this particular case 
and does not want to make us believe like Mulla that FMF 3 
is really within 5 degreeS only. It thay be suggested in 
justification of Mulla’s rule that, in a scheme of “frog’s leap” 
sapindaship appears to leap over ‘FM sand therefore she does 
not count in the reckoning. But this is not correct. Sapinda- , 
ship in such a case really leaps, not over her but over her son. 
It is because she is counted as a real unit that her son will not 
be a sapinda of ÊMF4. Otherwise there would be no occa- 
sion at all for a “frog’s leap.” ` 

In all othererespects Mulla follows Sarvadhikari except 
in the matter of the order of succession. He has adopted en- 
tirely Sarvadhikari’s version of the fourth fundamental rule 
as well as the other rules. He notices Kesar Singh’s case** but 
is not prepared to follow it. He does not seem to be aware of 
all the implications of that decision. His order of succession 
(unlike Mayne’s) is that of Sarvadhikari as modified by the judi- 
cial decisions. Fle even has sought to incorporate the view of 
the Privy Council in Vedaghala’s case™ by bringing in MF and 
7 of bis descendents into the very midst of the daughter’s sons 
of the agnatic lines of P. 

His scheme includes the following groups:— 


Cognatic ascendents S = 8 

Their 4 agnatic descendents .. be 32 
7 cognate descendents of the cognate 

ascendénts except FMF» .. . 49 

7 cognate descendents of Fi to F4 Ws 28 

6 cognate. descendents of P .. , <4 6 

a Total ° a.. 123 


(21) Hindu Code, 2nd ed., 1923. 
<22) P. 1295, para. 2652; p. 1301. 
(23) LL.R. 49 M. 652. Mulla provides no place for the heir recognised 
here. è 
e (24) I.L.R. 44 Mad. 753 (P.C.). 
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There is not any originality in Gour® treatment of bandhu 
succession. He takes” everything from everybody without 
acknowledgment and without proper assimilation. The result is 
a patch work. In spite of his overwhelming revision in his 
latest ponderous edition, every page bristles with errors. There | 
is no errata appended to the work. It is often hard to call some 
of these errors mere printing mistakes. Thus, for instance, at 
page 1303 (S. 2669) Gour gives several figures almost all of 
which appear to be incorrect. ‘His figures are thus stated: 


Total number of descendents si 123 
do. ° of gollaterals— 
Ex parte paterna i 64 ) 
Ex parte materna ° e C sx 31 he 168 PAYS 
Father’s bandhus ae 36 i l (?) 
Mother’s bandhus 5% 17 J 
Grand Total 7 ° 391 (?) 





Here the total for collaterals would bee148 and the grand 
total 371. The figures purport to represent the total number 
of bandhus within 5 degrees. As regards the first group, the 
4 agnate descendents of the 8 cognate ascendents and the 7 
cognate descendents of the 13 lines would come to 123. But 
since DSs, DSDS, D2Sz and DsS, who are excluded on 
account of Sarvadhikari’s version of the fourth funda- 
mental rule, are within 5 degrees, we havé to include these 
4 descendents of all the 13 lines which would make the total 175. 
‘The second group does not differ from the first. If itgonsists 
of only collaterals its total would be 175 minus the 11 descend- 
ents of P. If it includes the bandhus of all the three classes, 
its total would be 175 descendents plus 8 cognate ascendents. 
But curiously enough Gour adds up the figures of both the 
‘groups. The whole thing is thus most inexplicable. Neverthe- 
less all these figures are tg be found verbaéim at page 1002 
(S. 2327) of his previous edition. The figures for the sub- 
divisions are also all wrong. a 

Gour’s List consists of 123 persons and i$ a verbatim repro- 
duction of Trevelyan’s. -He however adds 3 unclassified heirs 
(S. 2775, p. 1369) who have been recognised by recent deci- 
sions. These are (1) F3 SDS,” (2) F2DSz,* (3) FeDSDS.’ 

(25) I.L.R. 47 A. 10. : 


(1) I.L.R. 47 A. 172. ° 
(2) I.L.R. 49 Mad. 6524 , 





184 l THE MADRAS LAW. JOURNAL. [voL. 

e 
But of these the first is identical with No. 44 and the second 
with No. 10 of Gour’s own list. His No. 10 (page 
1360). contains two persons numbered as one—SDS2 and 
S2DSz2.. The Chart facing. page 1368 also numbers -both 
these as No. 10 only. . This unnumbered mention of S2DS2 
is however confined to .P’s line only. Gour’s No. 42 (p. 1365) 
must be mother’s. brother’s D2S. His Nos. 75—77 ought -to 
mention. the great great grandson and not Ss. These are 


obvious printer’s mistakes. z: 
z d 


Gour no doubt notices in detail Kesar Singhs case and 
collects the criticisms against Sarvadhikari’s version of the 
fourth fundamental rule, which He, although not being able 
altogether to separate it from the second rule, still differentiates 
by càlling it “an additional test of mutuality’ (page 1348, 
S. 2748). But his list does not outgrow the limitations of this 
rule. Nor is he able to recast it in the light of Kesar Singh’s 
casa and Vedachala’s case. He notices the latter case but is 
unable in his list to put tha maternal uncle before FzDSz2 just 
as Mulla has done. He reproduces Mulla’s rule about the 
counting of FM. He however does not account for the exclu- 
sion of the three maternal ancestors of “P’s father and has not 
said a word about it. 


P. R. GANAPATHI AIYAR.S 


Being a great scholar Mr. Ganapathi Aiyar cannot avoid 
being. original an@ in his article he has given us an over-dose 
of originality. He clearly accepts the second and the third funda- 
mental gules of bandhuship and repudiates Sarvadhikari’s ver- 
sion of the fourth rule. He does not explicitly state, like the 
Privy Council in Ramachandra’s case, that in bandhu succes- 
sion a universal rule of five degrees should be adopted, but his 
scheme is based on such a rule. He is opposed to the recogni- 
tion of female bandhus‘:and the introduction of the test of spi- 
ritual benefit’ for settling - the priority of. succession® in the 
Mitakshara system. He has framed® elaborate rules about the 
intervention of females between P and the heir which are all 
now perhaps only of historical interest. Kesar Singh’s case 
definitely rejects them. It must ‘also.be noted that Sarvadhi- 


SS Se 


(3) 8 M.L.J. 313—324; 9 M.L.J. 54—71 and 147—163. 
(4) 9 M.L.J. 163, . 
(5) Ibid., pp. 187—160. d 

oo) Ibid., pp. 161—162. 
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kari who had in fact originated these rules in his first edition 
(page 689) has omitted them in the new® edition. But it is in 
his calculation of the Meritable bandhus that Mr. Ganapathi 
Aiyar has sought to be most original. He makes a distinction 
between bandhus in general and one’s heritable bandhus. The 
distinction is not very clear. The bandhus in general are cal- 
culated and ascertained starting from P himself and they can- 
not therefore be different from the latter group. Besides, the 
Mitakshara cites Satatapa’ s text to state, not that your bandhus 
are of three classes but bandhus are of three classes. Anyhow, 
on this theory of doubtful validity, Mr. Ganapathi Aiyar adopts 
a most clumsy, uninfelligible,and found-about method for the 
calculation of heritable bandhus, which could have been very 
simply done on the basis of the following table:— 

















. TABLE III. 
ae Big  #F Sa FsM > F: ij M F. uM “| M is 
I 
| | | | | P | | 
| Í | | | | | | 
S ue. 4 i ve pb Y 
| | | | | le | | 
Fs————Ms Fe-—— ——Ms Fio | Mio Fis | Mas 
e 
| | | | 
l l | | 
Fe —— —— M: Fo - Mo 
| | 
| | 
| | 
Fi Se a -—-— p Mı 
| e 
| 
P @ 


N.B.—Descendents as in Table II. 


Under’ this scheme there would be 16 lines including P’s 
‘and in each line there would be 11 male descendents since we 
have to jinclude DeSz, DsS, DSs and DSDS who had been 
rejected by Sarvadhikari unger the fourth rude. The result is 
as follows:— 


Cognatic ascendents ie ia 11 
Their 4 agnatic descendents ss ie Tap! M. 
11 cognatic descendents of 15 ascendents.. 165 
10 cognatic descendents of P .. `  .. 10 
Total exe 230 


— 
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But what is the ground for cutting down-the rule 8f 
7 degrees where relatfonship is traced through a male into one 
of five degrees? Textual atthority is against it. Each of the 
other three fundamental rules cuts off a large number of lines 
beyond the fifth degree. But this reduction is not complete. ° 
Even when we accept all these three rules in full we have to go 
beyond five degrees at least in ong case (viz, FMFs). But 
since Mr. Ganapathi Aiyar discards Sarvadhikari’s version of 
the fourth rule he has to inclyde several ogher lines. There 
can be no justification at all for their exclusion. 


MANDLIK’S SCHEME. 


.Mandlik has prepared Tables to calculate the total number 
of persons that fall within prohibited degrees of sapindaship 
for marriage. Our Table IV on the next page would suffice to 
explain his scheme. Here we find 32 ascendent lines on the 
paternal and 7 on*the maternal side. Descendents through a 
son up to 7 degrees would be 63. If descendents through a 
daughter are alsogcounted up to 7 degrees, as Mandlik does, 
they would be 63 instead of 15. .Mandlik’s calculations 
proceed thus: z 


63 descendents of 32 paternal lines .. 2016 


15 descendents of 7 maternal lines oni 105 
= Total .. 2121 
a ' 


There would be for each person 2121 male and 2121 female 
sapindas. For purposes of marriage the total would not exceed 
2121 as we have to take sapindas of only one sex that is opposite | 
to that of the person concerned, but for other purposes we can: 
total the total of both sexes. Hence the total number of sapindas 
of P according to Mandlik would.be 4242. 


This requires a slight rectification. „These are all colla- 
terals of P to whom his 126 descendents and his (32 plus 7) 
into 2 equals 78 ascendents should be added) The proper total 
would then be 4446. 


“But this includes agnates also. Agnatic sapindas within 
-7 degrees come to 57. Barring wife (or husband) who has 
tot been included in the total, the tgtal cognate sgpindas of P 
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is 4446 minus 56 equals 4390, of whom 2174 are males and 2216 
are females. ; ` 


THE SCHEME OF “JURISPRUDENCE.” 


This writer after pointing out the distinction between the 
Mitakshara and the Dayabhaga systems goes to calculate the 
number of heritable bandhus'on the basis of Mandlik’s scheme. 
He is for the rejection of all female bandhus. He then devotes 
all his space fo an effective demdlition of Sarvadhikari’s version 


of the fourth fundamental rule. 
e e 


He disputes Mandlik’s total of 4242 and by a clumsy 
method of calculation afrives at. a*total of 2325.8 This cag be 
represented by the following simpler method of calculation:— 


63 descendents of 32 paternal ascendents,.. 2016) 5419) 
15 descendents of 7 maternal ascendents .. 105 


126 descendents of P a t% 126 204 
78 ascendents of P ia 2. 78 
Total? 2325 


Here this writer rectifies the omission made by Mandlik 
but himself omits one entire set of collateral numbering 2121. 
His further processes of distillation are still more interesting. 
He arrives at the figure of 382 thus’: = 
Maximum number of sapindas zi si - 2325 
Deduct from this— 


(a) Agnates. 


P’s Fi to Fe and Sı to Se gly 12 
P’s Mı to Ms and Dı to De and ' 30 
daughters of Fi to Fe “o 18 





(7) 8 M.L.J. 53—72 and 99—110. The writer is said to be Şir V. 
Bhashyam Aiyangar, Kt., B-L. Cf. 27 M.L.J. Notes of Indian Cases 110. 
(8) 8 M.L.J. 63—64. | é 
(9) Ibid, gr 66—7. 
Y . es 


e i e 
e 
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(b) Cognates who have no mutuality. . 
48 descendents of 31 paternal 
ascendents of P Ka 1536 
Total re 1566 
e 2o 
Balance e 759 
(c) Female bandhus. 
Total fe 1163 ; 
Agnates * 18 


Non-mutual (half 
of 1536) .% 768 786 


. : e 377 377 


Male heritable bandhus .. 382 





These calculatfons are not correct. The daughters of Fi 
to Fs would never be agnates. P’s D may be an agnate but 
a De or Ds woul only be a bandhu. This writer strangely 
omits P’s DS, and Sı to S6 of Fr to Fe from the list 
of agnates. He rejects in’each line 48 out of 126 descendents for 
want of mutuality. But as he takes only 63 descendents for 
each line he must deduct 24 and not 48 from each line. He 
has not explained why a similar deduction should not be made 
in P’s line and in that of the other remaining paternal line. 
His figures for f€male bandhus are also incorrect for the same 
reasons. . 

Teis writer does not allude to the third fundamental rule 
at all. He however accepts the second rule. As already stated 
this reduces the rule of seven degrees to one of five degrees 
except in a few cases. The writer is not alive to this effect. 
He will have to cut off not merely a large number of descendents 
but’ also several ascendent lines. 

SCHEME UNDER KESAR SINGH’S CASE. 

This scheme does not materially differ from the foregoing 
except in the matter of taking only five degrees among descend- 
ents through a daughter. In each line there would be 63 plus 
15 equals 78 descendents (39 male and 39 female) instead of 
126. Our Table IV exactly illustrates this scheme. Of these 
descendents 24 would not have mutuality of sapindaship which 
requisite is accepted by the Judges. The total would be as 
follows :— 
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Paternal ascendents 33 A es 64 
Their 54 (78 — 24) descendents of 32 

lines eee sae .. 1728 
P’s descendents oe ee as 54 
Maternal ascendents Ji x 14 
Their 30 descendents of 7 lines ° .. 210 
°” Total .,; 2070 

Males 1035. 

j *Females 1035. 
Agnates oo oa 56 
Cognates ee 2014 


Males *(1035 —— +49) 986. 
Females (1035 — 7) 1028. 
But here again we have to exclude several ascendent lines 
on account of want of mutuality. z . 
To make our criticisms on the foregoing schemes quite 
intelligible we must pause here to consider the exact effect of 
each one of ‘the fundamental rules on the %total number of 
bandhus. Each one of them excludes „certain ascendent lines 
and descendents. A comparison of our Tables II, HI and IV 
would explain this. Our references are to our Table IV. 
Rule Two—the rule of mutuality—excludes among ascend- 
ent lines (1) twelve lines that trace to P through a daughter 
but are beyond five degrees, viz., Nos. 11, 13, 15, 17, 18, 20, 
22, 24, 26, 28, 30, 32 and (2) thirty-eight cognate descendents 
of Nos. 5, 6, 12, 14, 16, 19, 21, 23, Z5, 27, 29, 31 who trace to 
the common ancestor immediately through a female so tfMat to 
them P would not be a sapinda as he is beyond 5 degrees from 
the common ancestor. These are as follows :— 


Males. Females. 


VII Degree line—3 and 4 of each block .. 8 plus 8 equals 16 
VI do. land3ofb,d, fh 22 4 a4 @ 8 
V do. 1 of c,d, ĝ, h Ree aids sae oe 
IV do. - lofe,g tte Ate T 2 
Blocks I & J Nos. 2, 3,6, 7,10, 11, 14,15.. 4,4 , 8 
° * Total ..19,,19 „ 38 


Barring these. there would remain 40 descendents of whiom 
34-are cognates. Among descendents Rule II gxcludes 24— 
3 and 4 of each block in the 7th degree line and 1 and 3 of 
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blocks b, d, f, # in the 6th degree line. To these 24, the comrfon 
ancestor would be beyond 5 degrees. The total number of 
bandhus under a scheme where this rule alone is accepted, as 
in Kesar Singh’s case, would be, not 2014 but as follows:— 


Paternal ascendests (32 minus 12) 20 lines or 40 
40 descendents of 12 of them .. 480 

(78 minus 24) 54 descendents of Oe minus 12 
minus 12) 8 lines _ ; no 432 
P’s descendents ac ee. b p ee 54 
Maternal ascendents = pi 14 
Their 30 descendents ef 7 lines, S, er .. 210 
; i Total .. 1230 

$ Males °615. ; 
Females 615. ; 

Agnates 3 es 56 
à ces 
Cognates ee .. 1174 


Males (615 minus 49) 566. 
Females (615 minus 7), 608. 


If female bandhus are not taken into account the total number 
of heritable bandhus would be 566 and not 382 as Bhashyam 
Aiyangar states. 


Rule III is as already suggested, a simple extension of 
the second rule. e The second rule enjoins mutuality of sapinda- 
ship between P and the heir who form the two ends of a chain 
of relationship. Rule IIT wants that every link in this chain 
shouM possess mutuality of sapindaship with one another and 
with both the ends. Both thus form parts of a single universal 
rule of mutuality. In a sense both these parts must be accept- 
ed together and we cannot accept one and reject the other. This 
is what Sarvadhikari and Ganapathi Aiyar have done. As 
regards the third rule we cannot stop with the case of the non- 
sapindaship of P’s father only. *It is only logical to extend it 
to cover all cases of non-sapindaship of every one of the ascend- 
ents and descendents of P through whom P is related to the 
heir. Similarly we must also see from the side of the heir all 
cases of the non-sapindaship of every one of his ascendents and 
descendents through whom he is related to P. 


° Among descendents rule three excludes only those of the 

7th degree ling. It excludes 8 of them of blocks b and d as P 

is beyond 5 degrees to one of their pgrents. It fugther excludes 
e © j 
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16 of them of blocks e, f, g, h, as they are beyond 5 degrees to 
P’s son who is related through his daughtar. Out of this total 
of 24, twelve (3 and 4 of6, d, e, f, g, h) are also excluded by 
rule two. Rules II and III together would therefore exclude 
24 plus 24 minus 12 that are common to both, that is 36. Out 
of a total of 48 belonging to the sixth ant seventh degree lines, 
twelve descendents (Nos. 5, 6, 18, 21, 22, 25, 26, 29, 30, 33, 40, 
41) survive both these rules. Two of these are agnates and 
10 are cognates. If Sarvadhikari’s rule four were also adopt- 
ed, 8 out of ‘these 10 would be*cut off and the only cognate 
descendents beyond 5 degrees that survive all these rules would 
be No. 21—S2Ds2 antl No. 22—S2DSD. ; 


Among the 32 paternal ascendent lines Rule IJI excludes 
(1) ten entire lines, Nos. 19 and Z3 because to their sons P° is 
beyond 5 degrees on the daughter’s side, and Nos. 25, 26, 27, 
28, 29, 30, 31, 32 because they are beyond 5 degrees from P’s 
father on his maternal side; (Nos. 26, 28, 30, 32 are covered 
by Rule II also, so that both these rules would exclude 12 
plus 10 minus 4 equals 18 lines) ; (2) 24 descendents in P’s line 
and in Fito Fəs lines; (3) all descendents beyond 5 degrees 
in the remaining 16 cognatic ascendents, because an ascendent 
of P traces to their common ancestor through a female, so that 
these 48 descendents will have no mutuality of sapindaship with 
such interlinking ascendent of P; (4) and all the cognatic 
descendents of such of the surviving 14 lines as are in the 6th 
and 7th degree lines, who trace to the common,ancestor through 
a female and ‘to whom P would be beyond 5 degrees from such 
common ancestor. 

2 

The combined effect of both these rules would be as 

follows :— 


They would exclude 18 paternal ascendent lines out of 24 of 
the 6th and 7th degree lines. In these remaining 6 lines, all 
but 4.agnatic descendents are excluded. In the 8 paternal 
ascendent lines within 5 degrees to P, these Tules reduce the 
descendents to 5 degrees and to a total of 30 only. In P’s 
line they exclude 36 descendents. A scheme based on these 
two rules would consist of the following groups :— l 

; Males. Females. 
Paternal ascendents ni 14 plus 14° 
4 agnate descendents of 6 lines A 

Nos. > 6, 12, 14, 16, 21 au 24 
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e 
Males. Females, 
30 descendents @f 8 lines Nos. Ļ 2, 


3, 4, 7, 8, 9, 10 .. 120 plus 120 
42 descendents of P ae 2k: yy 21 
Maternal ascendents w 7 oy» 7 
Their 30 pene aa .. 105 ,„ 105 

Total © .. 291 ,, 267 
Agnates nao SE gage of 
Cognates , ., 254 ,, 260 


Total es 514 





Ganapathi Aiyar’s figure is 230 to which we have to add 
24. These are 4 ascendents—Nos. 12, 14, 16, 21 and 4 agnate 
descendents of ea@h of them, and 4 descendents of P, Nos. 21, 
25, 29, 40. If Sarvadhikari’s rule four were also accepted it 
would exclude all these except ascendent No. 14 (FMFs) 
with 4 of his agnatic descendents and descendent No. 21 
(SeDSz) who are both®*recognised by Sarvadhikari. 

Under Sarvadhikari’s version of the fourth rule would 
survive (1) 6 agnatic and 31 cognatic descendents out of 78; 
and (2) among ascendents only 15 lines—Nos. 1, 2, 3, 4, 5, 6, 7, 
9, 14, 25, 33, 34, 35, 36, 38; and (3) among these, 37 descend- 
ents in the patefnal lines and 22 descendents in the maternal 
lines (33, 34, 35, 36, 38). 

We shall conclude by examining two other schemes which 
have eschewed all these rules. 


SARKAR SASTRI’S SCHEME. 


This writer wants to take maternal ascendents also up to 
7 degrees and descendents of them as well as of every other iine 
even when related through a female, up to 7 degrees. In such 
a case there would be 32 paternal lines and 31 maternal lines 
plus P’s. In all lines there would be 126 descendents. The 


total would be as follows:— a 
` Ascendents—Paternal ‘ ne 64 
Maternal .. ° 62 
Descendents—126 x 64 - .. 8064 
rY Total .. 8190 


° Males 4095. Femgles 4095. + 
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.e By deducting 56 agnate sapindas we get a total of 8134 
cognates, of whom 4095 minus 7 equals 4088 are females and 
4095 minus 49 equals 4046 are males. This extension of 
degrees up to 7 where relationship is traced through a female 
may be in accordance with Manu and many others but it cannot 
be justified in the Mitakshara system where the rule of Yajna- 
valkya is accepted. 


HARADATTA’S SCHEME. 


In the cOmputétion of degrtes for purposes of marriage, 
Hindu writers have developed two theories. These have been 
explained at length im a recent arttcle in 31 Law Weekly of 
Madras (January Issue, Parts"3 and 4, pp. 9—16 and pp. 17— 
24). The heirs or sapjndas of P are to be ascertained not 
directly in reference to him but in reference to a common 
ancestor. The first thing to be done is to ascertain a common 
ascendent who is a sapinda of P—a Sapinda Kutastha as he 
is called; the next thing is to ascertain thé relations of this 
sapinda common ancestor. In ascertaining these relations of 
the latter difference of opinion has arisen. ,_ The school of 
Kamalakara (which includes Anantadeva, etc.) holds that the 
entire progeny or sa"tati of this commen sapinda ancestor un- 
limited by any number of degrees are to be deemed to be the 
sapinda relations of P. This theory is called the Sapinda 
Kutastha, Santatitwa—theory of relationship of progeny to a 
sapinda common ancestor. The school of Haradatta (which 
includes Vachaspati, Balam Bhatta, Nagesa, etc.) holds that 
we must take only the sapinda relations of this common sapinda 
ancestor. ‘This theory is called Sapinda Kutastha Sapindatwa 
—theory of sapinda relationship to a sapinda common ancestor. 
The writers state that there would be no want of mutuality 
according to the latter theory, as there would be according to 
the former. 

But this idea of mutuality is fundamentally different front 
that of Sarvadhikari and the modern writeys. Haradatta 
wants that sapindaship shoufd be ascertained from the point 
of view of P and the common ancestor, whereas Sarvadhikari 
wants that sapindaskip should be ascertained» from the point 
‘of view of P and the heir and of all the interlinks. This leads 
to fundamental tlifferences. In the first place, what is wanted 
by Haradatta is that the common ancestor must be a sapinda of 
P and not that P should at the same time be a sapinda of this 
common ancestor. This would restore the 12 epaternal lines: 
excluded by tule two. In the second place, it is the heir thas: 
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should be a sapinda of the common ancestor and not vice vegsa, 
so that it is unnecessary that P should be a sapinda of the heir. - 
In the third place, it is unnecessary th&t the common ancestor or 
P or the heir should be a sapinda of any other intervening person. 
The practical result is that every bandhu who is excluded by Rules 
II to IV would be iħcluded in Haradatta’s scheme. Hara- 
datta demands only two requisites—sapindaship of the common 
ancestor to P and of the heir to ‘such common ancestor. This 
is the only mode of computation that is known to Hindu writ- 
ers. Even the common ancestor need not ‘possess mutuality of 
sapindaship to P and the heir. In computation we start from 
P to the common ancestor ‘and then from the latter to the heir, 
and from none else to none else. Even in the maternal ascendent 
lines we have to adopt the.rule of 7eand 5 degrees for their 
descendents. Our Table IV’ exactly illustrates Haradatta’s 
scheme which contains the following number of bandhus: 


Ascendents, 39 x.2 : ee 78 
78 descendents of these ma of P ‘40 x78.. 3120 


Sapindas « S a2 .. 3198 
Agnates R T Sgu T 56 
. Cognates : 3142 


Males 1599 minus ` 49 P 1550. 
Females 1599 minus 7 equals 1592. 
\ According go Kamalakara the progeny of these 40 lines 
would:be not 78 but infinity. 
CONCLUSION. 

The above review establishes (1) that the fundamental 
Rules two, three and four cannot be supported on any ground, 
and (2) that the only scheme of bandhuship that is warranted 
both by authority as well as by logic is that of Haradatta. The 
conflict of views among modern writers and Judges is mostly 
due to the wropg lead given by Sarvadhikari which they want 
to support in varying degrees by ‘means of arbitrary speculation 
and mere guess work. 


* M.A. Dorasawmy IYENGAR, M.A., B.L., 
Advocate of ihe Madras, High c ourt p” 
of the Mysore High Court. 


LAKSHMI VILAS AGRAHAR, 
M ysore. 


LIX] THE MADRAS LAW JOURNAL. 195 
z e 


° SUMMARY OF ENGLISH CASES. 


In re DraBBLE Broguers, (1930) 2 Ch. 211. 

Bankruptcy—Fraudulent prefarence—Payment by principal 
innocently to a creditor on the agent’s advice—Aygent intending 
` to prefer that creditor—If amounts to fyaudulent preference by 
principal. 

Two partners carried on business as builders and con- 
tractors. They were doing business through one T who acted 
as their agertt to otder the necessary building materials and to 
see to their payment. T drew up the cheques and laid them before 
the partners for signature and then despatched them to the payees. 
Knowing that the partnershi$ was in insolvent circumstances, 
and with the intention of preferring a creditor, T drew up the 
cheque for payment to him and‘in’the usual course obtained the 
principal’s signature to it. The principals had no idea of pre- 
ferring and they innocently signed it under the belief that it 
was for the current purchases. Within 3 months of the pay- 
ment, the principals were adjudicated .insolvents. 

Held, by the Divisional Court (Clauson and Farwell, JJ.) 
that it may be that when a principal delegafes to an agent the 
making of payments of a particular glass, then in considering 
whether a payment so made is or is not fraudulent preference, 
the agent’s state of mind may be considered, but where the pay- 
ments are made by the principals (the agent having no funds 
to pay) and on their own responsibility, then it is their mind 
and the view with which they made the payments that has to be 
considered and inasmuch as they made the payments innocently 
there was no fraudulent preference. 

Held, by the Court of Appeal (reversing the Division 
Bench) that the bankrupts no doubt retained control over the 
banking account, but exercised no independent determination 
as to the creditors to be paid or the amounts to 
be paid to them and delegated all such details to 
their agent T. T thereby fully represented the bank- 
rupts in their finances and therefore the view to prefer enter- 
tained by the agent was in law the view of the principals. The 
mere fact that he did not possess the power of actually signing 
cheques does not matter so long as it is clear that the discre- 
‘tion was entrusted to him"to select the creditors to be paid. 


A Destor, In re, (1930) 2 Ch. 239. s 
Bankruptcy—M oney-lender—Judgment on g loan lent at 
270 per CO OPE PICY. notice for non-payment—Non-cone- 
e f e 


Z 
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pliance with—Receiving order on moneylender’s bankruptcy 
petition—Validity ofe—M oneylenders ct, 1927, S. 9. 


The petitioning creditors—a firm of moneylenders—obtain- 
ed a judgment against the debtor on a promissory note exe- 
cuted by him, interest op the loan being 270/. per cent. per annum 
and issued a bankruptcy notice against him for the judgment 
debt. The debtor failed to comply with the notice whereupon ` 
a receiving order was made against him. The question arose 
if the notice which required the debtor to pay the judgment 
debt in accordance with the terms of the judgment was good and. 
can form the foundation of an act of pankruptcy when the 
claim was not limited to 5 per cent. interest on the money 
actually lent to the judgment-debtor. 

. Held, that under S. 9“ the right of the moneylender to. 
receive a higher rate of interest is preserved but only postponed 
till. payment of all the debts in full and there is no prohibition in 
S. 9 against the indusion of a claim for interest at a higher rate: 
than 5 per cent. in a bankruptcy notice founded on a judgment. 


e- 


ASKEW, In re. MaryortBanxs v Askew, (1930) 2 Ch. 
259. 


Conflict of laws—British subject with foreign domicil— 
Birth of a daughter by a lady when his marriage was not dissolo- 
ed—Subsequent dissolution of the first marriage and marriage 
with the second jady—Legitimation of the daughter under the 
German law—Appoiniment of a trust fund in favour of the 
daughter as his child—Recognition in English Courts—Renvoi, 
whene®recognised by English Courts. 


By a settlement made on the occasion of the marriage, the 
husband J, then a British subject, settled upon trusts, 
during his life to apply the income for the benefit of him and 
his wife and their children and after their death to the issue of 
that marriage. But if he should remarry, he (J) might revoke 
the trusts concerning a part of te fund and appoint that part 
in favour of any wife that might survive him or any child or 
other issue of such subsequent marriage. * . . . For some 
years before 1912 he and his first wife had separated, he living 
in Germany. J acquired a de facto German donticil before 1911. 
In June, 1911, the marriage with the first wife was dissolved and 
in $912 he married A as his second wife. The defendant M 
was born in January, 1911, before the first marriage was dis- 
solved and she was acknowledged by him as his daughter. J 
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pirported-to revoke the trust fund to the extent permitted and 
settled it in favour of M and A. If Gefman Local Law were 
applicable, then the subsequent marriage would effect M’s legiti- 
mation, though she was born before the divorce. 

Held, that as stated in R. 37 of Direy’s Conflict of Laws, 
“Tf both the law of the father’s domicil at the time of the birth 
of the child and the law of the father’s domicil at the time of 
the subsequent marriage ‘allow of legitimatio per subsequens 
matrimoniuent, the'ehild becomes or may become legitimate on 
the marriage of the parents” but the “law of the father’s domicil” 
there must mean the municipal or loeal law of the domiciled coun- 
try (Germany, here) and nof as Dicey would mean the whole 
of the laws applicable in that country (Germany), including the 
views entertained in Germany as ‘to the rules of private irtter- 
national law. When such matters come before English Courts, 
the lex domicilii in’the widest sense must apply and as by the 
Germari law M had acquired a-legitimateedaughterhood, she 
must be treated by an English Court as a legitimate child of J. 

In re Johnson, (1903) 1 Ch. 821, dissented from. 

e 


Case-law discussed, 

Desirability of making clear by 2 statute the position of 
British subjects who acquire domiciles in countries which do 
not agree with our views as to the effect of a foreign domicil 
pointed out. f 


e 

Oszorn v. Tuomas BouLTER & Son, (1930) 2 K.B. 
226. . à 
Defamation—Privilege—Letter dictated to typisi—If pri- 
vilege lost by such dictation—Reasonable and ordinary course 
of business. 

In reply to a letter from the plaintiffs complaining about 
the quality of the beer supplied to their public house by the 
defendant, the defendant replied stating that the plaintiffs were 
responsible for the deterioration in the quality as they were 
adding water to thle beer supplied and this letter was dictated 
by the defendant to “his typist. i 

Held, that the occasion of the publication being a com- 
munication between the respondent, who alleged that bad beer 
had been supplied to him, and the brewers, who were protecting 
their own interests by repudiating the suggestion of supply of 
bad beer by them and suggesting another cause fof the inferior- 


ity, was privileged. . 8 e 
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Held. also that as it is in the usual course of commerctal 
business to write letters by dictating to the typist, the privilege 
‘was not lost by such publication to the typist unless it was so 
written maliciously. If a business communication is privileged, 
the privilege covers all, incidents of the transmission and treat- 
ment of -that communication which are in accordance with a 
reasonable and usual course of business. 


Pullman v. Hill, (1891) 1 Q.B. 524, explained away as a 
decision on facts that in 1891, it was not sual for a member 
of a business firm to dictate letters to a clerk. . 


Edmondson v. Birch & Co., Ltd., (1907) 1 K.B. 371, 
followed. e - ; 


* RALSTON v. RALSTON, (1930) 2 K.B. 238: 99 L.J.K.B. 
266. 


Defamation—Husband and wife—Separate living by agree- 
ment—Inscription * on: a tombstone—Defamatory of wife— 
Action for libelIf maintainable by wife—Married Women’s 
Property Act, 1882, S. 12. 


By a deed of separation, the husband and wife separated 
and were living apart, the htisband covenanting to pay an an- 
nuity to the wife. The deed also contained a covenant for further 
assurance. On a tombstone, the husband caused an inscrip- 
tion to be made to the effect “J in loving memory of the beloved 
wifeof R. . . . Died, 20th May, 1916.” The wife was car- 
tying on a moto business. 


Held, that the inscription is capable of a defamatory mean- 
ing against the wife. But by reason of S. 12 of the Married 
Women’s Property Act, 1882, the wife could not sue the hus- 
band upon it, the action being on a libel which is a tort and not 
for the protection of her separate property. A charge of dis- 
honesty or the like may injure her trade and thereby her pro- 
perty but an imputation of unchastity can in no way affect the 


Ownership or the management of the motor garage. 
d e 


Bircu BROTHERS, LIMITED v. Brown, (1930) 2 K.B. 255. 


Workmen’s Compensation Act, S, 9—Loss of left eye by 


accident in the: course -of employntent—Catamact beginning in 
the right eye at the daté of accident—Supervening blindness im 


right eye—Offer of work by employers’ Insurance Company— 
Inability to accept owi 


ng to blindness—W hether complete blind- 
ness due to adcident, l 


e r ë ' e a 
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e .A workman met with an accident in the course of his em- 
ployment which resulted.in the loss of ltis left eye. His right 
eye was then showing signs of a cataract, which later developed 
and completely ‘blinded him. He was receiving compensation as 
tor total incapacity. The employers’ Instance Company offered 
him a job, which the workman was willing to accept if he could 
be given an escort home. The employers thereupon applied to 
reduce the compensation by the amount offered to him by the In- 
surance Company and the County Court Judge reduced the com- 
pensation holding that though the workman was unfit for work, 
yet the condition of the right eye, which was responsible for his 
inability to work was due noteto the accident but to cataract. 


Held, by the Court of Appeal (Scrutton, L.J., dissenting) 
that the County Court ‘Judge wags wrong in reducing the eom- 
pensation. The case was one where the man had been deprived 
of his one eye at a time when his other eye was diseased and 
likely to become useless. e 


If the workman’s right eye had been sightless at the time 
of the accident, he would have been entitled to compensation on 
the basis of total- blindness. The same cfnsequences would 
follow if the blindnes$ did not immediately result, but arose 
at a later date, the workman at the time of the accident suffer- 
_ ing from a: progressive disease, viz., cataract. 

Held, by Scrutton, L.J., that though were the matter res 
integra the majority view may be correct, on the authority of 
Flargreave’s case, (1912) A.C. 319 and Lomax’s case, 19 


B.W.C.C. 301, the judgment of the County Court Judge was 
right. 


Nacuimson v. Nacuimson, (1930) P. 217: 99 L.J.F. 
D.A. 41. ' 

Marriage—Lex loci contractus permitting dissolution “at 
will of one party without any cause—Marriage if such as can 
be recogmsed by English C ourts—Validity, ig dapends on in- 
dissolubiltty. noah 

The parties, who were both domiciled Russians, went 
through the procedtire requisite for a legal nfarriage under the 
Russian law and were by Russian law deemed to be married. 
Subsequently they lived as man and wife for some years. As 
the law stood in Russia at the date of the registry of their . 
marriage (1918), a marriage lasted during the lifetime of the 
spouses but could be terminated by their mutual-fonsent or even 
by the unilateral desire of either of them subject to a certaM 


200: THE MADRAS LAW JOURNAL. [voL.. 


procedure. The Judge on the application foọr.divorce had 


merely to register the divorce and it was not necessary to. 


adduce any proof of any cause for divorce. The question arose 
if the parties have contracted a marriage that is to be recog- 
nised as such by the Carts of this country. 


Held, that as regards marriage—putting aside the ETA 


of capacity—locus regit actum. The validity of a marriage 
celebrated in a foreign country conforming in all respects to the 
definition of a Christian marriage, as understpod bythe English 
law, does not depend upon whether under the law of the coun- 
try where it was celebrated jt could be dissolved more-or less 


readily. The marriage here was the union nf one man and orie- 


woman to the exclusion of all others; it was to last for life 
unless dissolved and was duly entered ‘in the registers as re- 
quired by Russian law. Because the method of dissolution was 
simple, and at the discretion of one party, the:marriage cannot 
be treated as in essgnce ney a union at gi and not a union 
for life. . . Ma E E oe 


Aprep v. APTED anp Briss, (193Q) P. 247: 99 L.J.P.' 
D.A. 73. 


Dison Biches Aeadies of the husband petitioner— 


Statement in petition that he was guilty of one act of adultery 
—Unirue statement—Discretion of Court to grant decree— 
Effect of false statements or suppression of facts—Principles 
guiding exercise of discretion. 


The petition stated that the husband (petitioner) ‘was de- 


serted @y his wife while he was on active service during the 
great war, when so deserted was guilty of one isolated act of 
adultery and later led into cohabitation with a woman other 
than his wife under an erroneous belief that his wife had’ pro- 
cured a divorce and this was repeated by the sworn testimony 
of the petitioner. In cross-examination all these statements 
were found to be false but that he was guilty of sey him- 
self. : 


Held, that in the circumstances the Cgurt cannot exercise 
the discretion in the petitioner’s favour. It may .be that even 
where the falsehoods of petitioners are exposed, the Court may 
properly consider whether on a true statement of the facts in the 
first „instance the discretion would have been exercised. -The 
discretion must be a sound judicial discretion. The interest of 
the community® at large in maintaining the sanctions of ‘Honest 
dfatrimony is a governing consideration; à strong affirmative 


ux}, THE MADRAS LAW: JOURNAL. 201 
e 

case is necessary before a Judge is satisfied under the statute 
in negativing their conditional prohibitions It is manifestly con- 
trary to law that a judicial discretion should be exercised in 
favour of a litigant guilty of misconduct in the matters in ques- 
tion where that course will probably encpurage immorality. The 
petition must state truly the facts‘on which the discretion is 
sought. ` Full force ought to be given to the misconduct of the 
suitor and if good cause is shown within the meaning of S. 178 
fof.waiver 9f the prohibition to grant a decree, then the dis- 
cretion will not be usually refused. 

Case-law discussed and princjples guiding discretion laid 
down. . 

A petitioner in a divorce proceeding who asks for the dis- 
cretion of the Court being exereiséd in his favour but purpesely 
obstructs or diverts the course of justice by not doing what he 
is commanded or required by lawful process to do or by sup- 
pressing facts -or stating falsehoods is liable not merely to the 
dismissal of his suit with costs but also to be committed for 
contempt. 

e 


MOTHERSDALE v. "CLEVELAND BgipGE AND ENGINEERING 
Co., 99 L.J.K.B. 261. l 
Workmen’s compensation—Accident injuring the work- 
man—Partial recovery—Fit for some work—Unemployeid— 4 
Due to labour conditions and not to accident—Not entitled to 
full compensation—Judge, if can act on his personal knowledge. 
A workman met with an accident as the result of which 
his right arm was amputated. Full compensation was paid to 
him for some time based on total incapacity and later it was 
reduced on the basis of partial incapacity as he was fit for work 
with one arm. The workman asked for employment at a num- 
ber of places and had been refused it. The.County Judge found 
using his local knowledge that the failure to obtain employment 
was largely owing to the bad state of the labour market-in the 
locality and not the result Wholly or mainly of the accident. 
Held, the Judge was entitled to use his local knowledge and 
his knowledge as a*man of the condition of things in the local- 
ity and find what the unemployment is due to on the evidence 
plus his local knowledge. The state of the local market can 
be considered to determine the cause for the non-employment 
and as it. was found that the unemployment was ‘due to the 
labour market and not the result of the accident, the workman 


was not entitled to full compensation. a s = 
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Bevan v.'Nixon’s Navigation Co., (1929) A.C. 44: 99 
L.J.K.B. 26 and Fawnach v. Brownside Coal Co., (1929) 
A.C, 642: 98 L.J.P.C. 156, followed. ` 


Consett Iron Cb. v, Durnam County ASSESSMENT 
COMMITTEE FoR No. 5 or Norru West AREA, 99 L.J.K.B. 
277. j 

Rates and rating—Lessees of coal mines—Collieries lying 
idle and working at a loss during the year "of assessment—No 
possibility of the properties being let at any rent that year—If 
liable to rates—Parochial Assessyents Act, 1836, S. 1. l 

During the six months of assessment of the year for which 
the rate was made, the colltery had been working at a loss. 
There was no likelihood that it would improve within a year 
and earn profit and no one would have entered into a tenancy 
of the said colliery property in the period in question at any 
rent whatever if he had known of the conditions of trade then 
prevailing. The only basis on which anyone could be found to 
take it up is on the assumption that his tenancy would continue 
for a term of years and that later the canditions of trade would 
improve. : 

Held, the words in the section were “rent at which (it) 
shy oe might reasonably be expected to let from year to 
" year” and not the “rent you could expect anybody to give for 
the year of assessment”. It is, therefore, legitimate for the 
Justices in considering the rent which is to be paid to take a 
period longer than the year of assessment and to take into 
accougt the things that may reasonably be expected to happen 
during the tenancy for which the rent is to be paid. The cases 
really set up a person called the “hypothetical tenant” who might 
reasonably pay the rent which is to be taken as the net annual 
value. 

Staley v, Castleton Overseers, (1864) 5 B. & S. 508: 33 
L.J.M.C. 178,edoubted and distinguished as a case where the ` 
business had ceased and not one in which the business was in 
operation but resulted. in a loss. 





HALLIWELL v. VENABLES, 99 L.J.K.B.*353. 

Costs—Action for negligence—Court dismissing suit at 
defendants instance saying there was no case to go to the jury 
—Appeal—Remand for new trial—Proper order. as to costs— 


Anus of proving negligence. $ è 
e y e 
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e A widow, whose husband had been killed in a motor acci- 
dent, brought an action for damages agaigst the driver of the 
car. It was stated that the deceased did not pay anything 
to be carried in the motor car. but was carried at the request 
of the deceased himself. At the end of the plaintiff's case, and 
partly at the instance of the defendant’s counsel, the trial Judge 
dismissed the action holding that there was no case to go to the 
jury. On appeal, it was held that the trial Judge struck too 
soon and that there, was evidence which should have been put 
to the jury and remanded the case for a new-trial. 


Held, the mere happening of, an accident, unexplained, 
often is in itself evidence of segligence without going back to 
find out why exactly the accident happened. 

Scott v. London and St. Katherine Docks Co., 3 H. & C. 
601: 34 L.J. Ex. at 222, followed. 

Per Slesser, L.J.—“If a person undertakes to perform a 
voluntary act he is liable if he performs it improperly but not 
if he neglects to perform it. The confidence induced by under- 
taking any service for another is a sufficient legal consideration 
to create a duty in the performance of it.” e 

As regards costs, the plaintiff must have the costs of the 
appeal. But with regard to the costs of the first trial, if the 
plaintiff succeeds in the new trial, she would have the costs of 
the first trial, but the defendant is not to have the costs of the 
first trial in any event. 


e 


SPIvacK v. SrIvacx, 99 L.J.P.D.A. 52. 


Husband and wife—Wifes petition for maimnten®rce— 

Nature of evidence—Proof of the fact of marriage—Co- 
habitation—Further proof, if necessary. 
_ In aclaim for maintenance against a husband, the woman 
(alleged wife) proved that a form of marriage was gone 
through as prevailed in the community of Jews to which she 
belonged, that co-habitation followed and that “she had children 
by him. A certificate of its registration was also produced which 
was vouched by the proper official procedure. and accepted by 
the Russian authorities, who were then the lawful Government 
of the District tn which the alleged marriage was said to have 
been celebrated. 

Held, that in summary magisterial proceedings for main- 
tenance, strict proof of marriage as may probably be necessary 
in cases of gn indictment for bigamy is not necessary. “Where, 

Z—1 
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there is evidence of a ceremony of marriage having been gene 
through, followed by the co-habitation of the parties, every- 
thing necessary for ‘the validity of the marriage will be pre- 
sumed in the absence of decisive evidence to the contrary, even 
though it may be necessary to presume the grant of a special 
license.” i 


Piers v. Piers, (1849) 2 H.L.C. 331, followed. 


R. v. Naquib, (1917) 1 K/B. 359: 86 L.J.K.B. 709, 
doubted and distinguished as a case of an ingictmest for bigamy. 


JOTTINGS ANP CUTTINGS. 


, Crime and the Car—The, increase in the volume of crime 
is mainly attributable to offences against property; and of these 
the figures with regard to which are called crimes against pro- 
perty with violence, are the most remarkable. This class of 
offence includes sacrilege, burglary, house-breaking, robbery, 
etc., and the “violence” is often merely technical; but the heading 
serves conveniently to distinguish the class of cases from that 
to which simple larceny, false pretences and fraud belong. 
Sacrilege and burglary ‘Shave decreased, but the other forms of 
crime against property with violence have substantially increased, 
the incidence of the rise in towns and in country districts, 
respectively, being astonishing. For this purpose, the year 
1911 is compared with 1928, and the figures show that whereas 
in the Metropolftan Police District this class of offence in- 
creased by only 10°6 per cent., from 3,304 to 3,654, it increased 
in the Home Counties—those parts of Hertfordshire, Essex, 
Kent and Surrey which are outside the Metropolitan Police 
District, and Berkshire—by more than four hundred per cent., 
from 442 to 2,377. This truly alarming increase is ascribed, 
we doubt not with perfect truth, to the coming of the “motor 
age,” which has enabled the criminally-minded to travel further 
afield to areas where they are not known and where the police 
protection to property is necessafily relatively less. | Inciden- 
tally, the increased mobility of the population owing to the 
motor-car results in more houses being deft temporarily un- 
occupied and so provides additional opportunity for the would- 
be thief. We shall hope to refer later to certafn other features 
of the Criminal Statistics, particularly to the disquieting in- 
cre@ses in cases of fraud and of obtaining’ money’by. false 
pretences—LJ., 1930, p. 3. l l 


— m 
Cad e 
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o Barking Dogs.—Oncé again the innocent, but noisy, friend 
of man has brought his master into the Courts. The defend- 
ants in a recent action (@ladstone v. Muray Wilson, Times, 
June 28) consented to a perpetual injunction restraining them 
from keeping any dogs in their house in Kensington so as to 
€atise a nuisance to the plaintiff by theif barking. The case 
was not fought out on evidence, so we have no guidance as to 
how much barking the law permits before declaring that the 
margin of nuisance has been crossed. On the general question 
of nuisance by noise? on which lawyers are constantly asked to 
advise nowadays, there is no better guide than the fine judg- 
ment of Warrington, J., in Rushutr v. Polsue and another, 
(1906) 1 Ch. 234: 75 L.J. CB. 79, which was affirmed with- 
out variation by the Court of Appeal and the House of Lords. 
Has the defendant done anything which seriously interferes 
with the comfort, physically, of the plaintiff and his family in 
the occupation of his house according to the ordinary notions 
prevailing among reasonable English men and women? That 
is the first and last question; and it was the issue in Vander- 
pant v. Mayfair Hotel, (1930) 1 Ch. 315: 99 L.J. Ch. 84, where 
after a long hearing, the law in the matter was again clearly 
repeated. No doubt those “ordinary nogions” will vary as time 
goes on, and we may have to suffer more noise, as with ad- 
vancing years, our distaste for it increases. It is comforting 
to think that we have Chancery Judges who, though still young - 
men, have a respect for’ the comfort of silence—L.J., 1930, 


p. 3. 7 


The Nationality of Married Women—lIt would seem 
that the Imperial Conference when it meets will have a pretty 
full programme for discussion. There are primarily the ques- 

„tions raised by the Report of the Conference on Dominion 
Legislation, whether, in brief, the present system shall continue, 
under which Dominion Legislatures have practically a free hand, 
subject to the nominal revision of the Imperial Parliament; or 
whether their legislative independence shall be expressly recog- 
nised, subject only to exception in matters of extra-territoriality. 
And South Africa apparently expects an affirmation of the 
right to secede; not that she either wants to, or that any com- 
pulsion would bę attempteds against her if she did want to; but 
to have the academic point of constitutional law settled. It 
appears, too, from a letter in The Times of August 30, signed 
by a number of persons interested in the nationality of married 
women, that the Conference is expected to deal With this sub- 
ject also. Itis, of coyrsegone of the questions raised by he 
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modern tendency in favour of the equality of the sexes, though 
whether it is a mattey to which that principle can be conveniently 
applied is not clear, and at the presen? time, owing-to the variety. 
of rules recognised by different countries; the question has be-. 
come very complicated. The signatories to the letter form the 
“Nationality of Married Women” Pass the Bill Committee; and 
the Bill referred to was introduced in the House of Commons 
last February for the purpose of establishing that a married 
woman shall not on her marriage lose her nationality or acquire 
a new nationality without her consent.—L‘J., 1930, -p 144. > 


The Right to retain Nåtionaļity—The alternatiye principles 
which may govern the nationality of married women are: (1) that 
marriage shall have no effeet; or (2)ethat the wife shall take 
the nationality of her husband; or (3) that whether she takes 
such nationality shall depend on her own election; but these 
are subject to variation. That marriage shall have no effect 
was the common låw rule in England, but it was changed by the 
Naturalisation Act of 1870, for the second rule, and this is now- 
in force here. Tt was the rule in the United States until revers- 
ed by the “Cable Act” of 1922, and since then a British woman 
marrying a United Statts citizen does not, without express natu- 
ralisation, become a citizen of the United States. On the other 
hand,’ he loses her British nationality, and is, therefore, state- 

less, while a woman of the United States who marries a British 
subject at the same time retains American nationality—though 
she can make a formal renunciation of citizenship—and acquires 
British nationality. These cases of statelessness and double 
nationality are the result of the present contradictory systems. 
In general, they are avoided under the French nationality law 
of 1927, which substantially adopts the third rule, and makes. 
the woman’s change of nationality depend on her election. AlI 
that the Imperial Conference can attempt is to secure uniformity 
_ in British and Dominion law, and the signatories to The Times 
letter consider jt essential that married women shall have the 
tight to determine their own citizenship, corresponding to their 
present equality of property and political rights. It is too large 
a question to argue in a note, but the* tendency in Europe 
appears to be to adopt the English, rule, and make the wife’s. 
nationality follow that of the husband. Apart from the abstract 
point of liberty, this is probably the convenient rule. At any 
raté, the most pressing matter is to secure, not that a married 
woman shall dave any particular nationality, but that she shall 
got by marriage lose her original, nationality without gaining 
e z e 3 £ 


1x], THE MADRAS LAW JOURNAL. 207 
Be 


anéther. In other words, that by general agreement, the loss 
of one nationality should, be conditional qn the acquisition of 
_ the other; and this was one of the suggestions of the League of 
Nations Codifying Committee which recently dealt with the 
subject. There is a careful survey -of the whole question in a 
paper read by Mr. F. Llewellyn Jones, M.P., before the Grotius 
Society on November 20, 1929, and printed in the recently pub- 
lished Transactions of the Society (Vol. 15, 1930). Of course, 
while from the legal, point of viey it is ‘necessary for each indi 
vidual to have a fixed nationality, the conception of the import- 
ance of Nationalism is quite moderg—‘“an exaggerated and ex- 
treme mood,” says Mr. Hilaive Belloc, in Survivals and New 
Arrivals, “from which all the white world suffers to-day.”— 


L.J., 1930, p. 144. . ° 


The German Constitution Eleven years is not much for 
the testing of a written Constitution, but only that period has 
elapsed since Germany’s fate in the war led to revolution and 
the replacing of the Hohenzollern dynasty by the Constitution 
made at Weimar in February, 1919. “ Suprerfie power emanates 
from the people,” so rung Art. 1 in laying down the fundamental 
principle that the German Federation is a republic, but Art. 4 has 
"a wider tone, and declares that “the rules of international law, 
universally recognised, are deemed to be part of German Federal 
Law, and as such have obligatory force.” But though the people 
may be sovereign, and the source of supreme pqwer, this is mean- 
ingless unless a way is provided for declaring its will, and so S. II 
of the Constitution institutes the Reichstag, which must be elected 
every four years, and the members of which “are, each of*them, 
Tepresentatives of the whole people. They are subject to their 
conscience alone and are not bound by instructions’? (Art. 20). 
It is an excellent maxim, though in practice it is a hard one for 
members of Legislatures to observe. The recent elections, which, 
owing to political considerations, have been held after an interval 
of two years only, appear to have upset in an unexpected manner 
the balance of parties, and the result will be for the future to 
determine. But the hope for democracy is that innate common 
sense will prevail, even if the multiplication of parties makes 
stability look inpossible. “Two points there are of special inte- 
Test in the 181 Articles of the Constitution. Art. 48 gives 
emergency powers in case of danger: ae 


“If public order and security are serious! 
within the Federation, the President of the Fe 
sary steps for,their restoration, intervening, 

{ e = 


y disturbegl or endangered 
deration may take all neces- 
if necessary, by armed force™, 
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Somewhat free use has been made of these powers. There 
-~ are, indeed, emergency decrees now fn operation which the new 
Reichstag will have to consider. And the Constitution is not fixed 
and unalterable save in ways as difficult as in the United States. 
Under Art. 76 it can*be amended by legislation, that is, by the 
Reichstag; though only if two-thirds of the legal total of 
members are present, and at least two-thirds of those present 
consent.—L.J., 1930, p. 168. : 
e. e 
“Fusion.” —The division of the legal profession into two 
branches appears to be a standing puzzle to part of the lay public, 
-and its meaning is not appreciated by all lawyers. Vet if it 
was realised that in substanee „the phemomenon is no more than 
an instance of the division of labour, the wonderment would 
cease. The Morning Post has been ventilating the subject this 
week in an article by “A Solicitor” urging fusion as a remedy 
for the high costs’ of litigation, and a reply by Mr. H. Fletcher 
Moulton pointing out that, even under fusion, the client’s case 
would not be managed from start to finish by the same man. 
The interviews with the client and the investigation of the 
details of the case go rfaturally to different persons from those 
who advise on its technical aspects and who have charge of it 
in Court. It might be that all this would fall to the same indi- 
vidual, but that would be rare, and the individual would be a 
person without much business. As Mr. Moulton says: “There 
< would still be sfecialisation—still the man who worked up the 
case, and the other man who conducted it—only the client, instead 
of having his present free choice among the whole Bar, would 
be bound to accept as advocate a partner in the firm advising 
him.” But it must not be assumed that the result of fusion 
would be to re-arrange counsel and solicitors in firms including, 
Say, one counsel to two solicitors, the present division of func- 
tions being reproduced in, but confined to, the firm. This is 
not so with thg doctors who fall naturally into the two divi- 
sions of general practitioners and specialists—the former usually 
in ‘partnership; the latter always “on their own.”—L.J., 1930, 
p. 179. : E 





Counsel’s Fees —But the view we have expressed-does not 
mean that there is no remedy for the present high costs of litiga- 
tion, though it would be a mistake to suppose that under any 
system litigation can be otherwise than expensive. “A Solicitor” 

ef the Morning Post scores two points against coun$el’s fees, one 
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in’ regard to K. C.s and the other in regard to juniors. He objects 
to a leader who has already accepted a brief at what he must be 
presumed to regard a satisfactory fee, afterwards requiring it 
to be increased to level it with his opponent’s fee. For such 
a practice there appears to be no justification, and perhaps it is 
not so general as “A Solicitor” represents. But his other point, 
that the junior has a right to.two-thirds of the amount of his 
leader’s fee, is a rule on which the Bar has hitherto insisted, and 
there is probably a good deal to he said for it. The fee really 
covers the work, often very heavy, of the preparation of the 
case. This is inadequately remunemated by the comparatively 
small fees paid for settling the pleadings and advising, and if 
the two-thirds rule were abolished, the Junior Bar would doubt- 
less look for increased “fees in.tHese earlier stages. But ein 
fact—apart from the “luxury fees” paid for the employmeut of 
counsel of special eminence, and these are entirely at the option 
of the client—counsel’s fees do not form a large part in the bill 
of costs, and if substantial reduction is possible, it will have 
to be found elsewhere.—L./., 1930, p. 179. 


An Empire Court of Appeal._—lt appears that the discus- 
sions in the Imperial Conference which opened on Wednesday 
will be largely concerned with economic questions; the last Con- 
ference, with its formula devised by the late Lord Balfour of 
equality of status, is likely to be accepted as having settled the 
basis of the relations of the different parts of the Empire, what- 
ever qualifications may have to be given to the formula in 
actual working. And the report of the Conference on Romi- 
nion Legislation, and on the effect as regards the Dominions of 
Merchant Shipping Legislation, can hardly fail to come up for 
consideration. It seems, also, from replies by Mr. Thomas, the 
Dominions Secretary, on Monday, to questions by Press repre- 
sentatives, that the question of appeals to the Privy Council 
will come up in a new form, and one of the matters for dis- 
cussion will be the setting up of an Empire Appeal Court. The 
suggestion of such a Court was made in Part VII of the Report 
just referred to, and ‘it may have been assisted by the possibi- 
lity of disputes between different parts of the Empire being 
taken to the permanent Court of International Justice; and 
however necessary it may be that juridical questions between 
independent States should be submitted to the permanent Court 
established in connection with the League of N&tions, there 
would naturaly be objection, to questions between Great Britains, 
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and the Dominions being discussed before the tribunal. They 
are more suitable, for a "domestic forum, and if the powers of 
the Judicial Committee as at present constituted are not wide 
enough for the purpose, they can be extended. But the adap- 
tation of the existing Empire tribunal would be preferable to 
setting up an entirely new tribunal. It would seem, however, 
from the report of what Mr. Thomas said, that a new tribunal 
may be in contemplation. The ‘proposals, which have not yet 
taken definite shape, do not appear to involve any interference 
with the appellate jurisdiction of the House of Lords. ‘They 
are, therefore, distinct from the plan for a Court of Final 
Appeal amalgamating the” Hoyse of Lords and the Judicial 
Committee such as Lord Haldane advocated.—L.J., 1930, p. 
194. . . 


(e 








The Ethics of Punishment.—The October number of The 
Police Journal contains, in addition to a number of other arti- 
cles interesting afd useful to the lawyer as well as to the police 
official, a particularly valuable paper by Sir Reginald Craddock, 
G.C.LE.,- K-C.S.L, on “The Ethics of Punishment,” which 
deserves to be carefully studied by all, who have anything to do 
with the administratien of criminal justice. It is generally 
accepted that the punishment of crime has a fourfold object— 
retributive, deterrent, preventive and reformative—and the 
problem constantly confronting Judges and others to whom the 
power of awarding punishment is entrusted is as to the relative 
importance to be attached to each of these objects in any parti- 
cular case. There are those who say that retribution—or ven- 
geance—is not a proper object of punishment at all; but as Sir 
Regfhald points out, it is the only one of the four objects of 
punishment which really requires proof of guilt; all the other 
objectives might be attained, although the man punished was 
innocent of the particular offence charged. And since under 
any just system retribution must be proportioned to the offence, 
it prevents unduly heavy sentences being given as a deterrent 
to others. Sir Reginald Craddock makes a good point when he 
says that a great deal depends on the prison administration; 
for no amount of care on the part of the Judge in assessing the 
proper sentence can avail if the objectives of punishment are 
not borne in mind by those who art in charge of the prisoner; 
whilst it is above all necessary that the administration of the cri- 
minal law should have the backing of sane public opinion, 
which may, wo course, be a very different thing from public 
opinion at a particular moment.—L.J., 1930, p. 195. 
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* Lord Birkenhead as a Judge—The numerous appreciations 
of Lord Birkenhead which -have appeared in the daily and 
weekly Press mingle admiration of his brilliant career with sur- 
‘prise that his great talents did not give him a more command- 
ing position in the political world. But first of all he was a 
lawyer, and for lawyers his distinction in their own field- is his 
best title to fame. It was gratifying, therefore, to read in The 
Times of last Saturday the tribute paid him by Lord Dunedin. 
Agreeing ;withethe general opinioneof the excellence of his judi- 
cial work as Lord Chancellor, Lord Dunedin ascribes it not to 
depth of legal learning: “He was no a profound lawyer in the 
sense in which Lord Blackburs, Lord Macnaghten; and Lord 
Sumner were when they first became members of the Supreme 
Tribunals of the House of Lordsearid the Judicial Committees” 
but to his readiness to learn. No false pride prevented him 
from asking and informing himself until he got the requisite 
knowledge, and, says Lord Dunedin, his ability did the rest. 
Compared with the length of time Lord Dunedin has himself 
been one of the most esteemed members of the Supreme Tri- 
bunals, Lord Birkenhead’s judicial career was only transient; 
but it was long enough te impress his colleagues in these Tri- 
bunals with his success in a position for which"his brilliance as 
an advocate seemed hardly to have fitted him. And yet if he 
was not a Blackburn or Macnaghten, there must have been a 
basis of sound technical’ knowledge on which his success was 
built. As to his power to impress himself on the House of 
Lords, this was never shown ‘more strongly”.than in Lady 
Rhondda’s case, (1922, 2 A.C. 339), when her claim to sit in 
the House of Lords by virtue of the Sex Disqualification Re- 
moval) Act, 1919—which, in the absence of objection by-Sir 
Gordon Hewart as Attorney-General, had been unanimously 
allowed by the Committee for Privileges,—was, at Lord Birken- 
head’s instance, rejected on a second hearing by 22 to 4. Of 
the legal Peers on the Committee, only Lord Haldane and Lord 
Wrenbury resisted his argument based on the strict terms of 
the grant of the peerage, and adhered to the plain effect of the 
statute—L.J., 1930, p. 214. mi 


Birkenhead.+-With the® passing of Lord Birkenhead went 
far and away the most vivid legal personality of our time. Opi- 
nions may differ as to whether he was a great lawyer in the serfse 
in which that expression is understood by menpers of the 
Bench and Bar; but that he was a great advocate and something | 
greatly more $s beyond dispate. It is an error to suppose that * 
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the appointments which marked the course of his upward*and 
phenomenal career were thrust upqn him. He achieved and 
attained them by his own deliberate aim and effort. He was 
fully aware of his own merit and claims, and-would never per- 
mit them to be overleoked by the person or persons who had the 
power of appointment. In every case he was quickly justified 
by the event, and whether as Solicitor-General, Attorney-General 
or Chancellor, he excelled others with apparent ease and unas- 
sailable efficiency. Š o ° c i 


His desire to outshine all others in the fight for and acqui 
sition of glittering priz& was only equalled by his extreme 
loyalty to-his friends and institutions. He would excel the 
other scholars of Wadham, but he wag the champion of Wadham 
against Oxford and all-comérs, of Gray’s Inn against all; of 
the Northern Circuit against all other circuits of Britain; and 
there are many in good places to-day who owe those places 
to those loyalties and friendships of F. E. Smith. None more 
dignified than he on the Woolsack; but of a night, in the Hall 
of Gray’s Inn, he could’ make the fighting speech of an under- 
graduate ‘and maintain the superiority of his Inn as against the 
“garnished thegalomasia” of others ‘and the unfounded toasts 
of those who, “in their cups,” would aver that, in age and dis- 
tinction, their Inns and Houses could compare with-the incom- 
parable House of Gray’s—L.J., 1930, p. 222. 


His Insolence in a Great Case-—An eye-witness tells me ` 
the story of one of his great cases, not included in the number 
of those which are known and published. At or about the time 
when he came up from Liverpool there was in London (says 
the eye-witness) a County Court Judge under whose tyranny 
solicitors and members of the Bar had suffered for many years. 
This judge never hesitated to express his poor opinion of the 
advocacy of those who appeared before him; he would inter- 
rupt on all oecasions, relevant or irrelevant, and humble the 
advocate in the presence of his client. 

A firm of solicitors who had endured this tyranny for many 
years briefed F. E. Smith for.the plaintiff in a jury case, in the 
hope that a blow might be struck for-freedorg. Mr. Smith had 
hardly begun the opening of his’ case to the jury when the 
Judge intervened by asking him if it was really necessary to go 
into all these details; whereupon Mr. Smith, with deliberate 
and unhiurr®d insolence, demanded: “How dare you interfere 

when I am addressing the Jury Further excounters took 
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place in a Court packed with keen observers of the fray; 
and it was soon obvious éhat the Judge was not doing well; 
Finally Mr. Smith advised the Jury not to pay any attention 
to anything which might fall from the lips of the old man (or 
old woman) on the Bench; whereat the Fudge cried out that 
Mr. Smith was abominably rude. 

Said Mr. Smith: There are two classes of persons who may 
be so described; those who deliberately intend to be rude; and 
those who aresrude because theyecannot help it. I belong to. 
the former class; your Honour to the latter. 

A few days later (says my info¥mant) the Judge resigned 
and the County Courts knew hifh no more—L.Y., 1930, p. 222. 


e e 

Mental Deficiency.—A perusal of the sixteenth annual re- 
port of the Board of Control recently published brings out the 
practical possibilities opened up by the Mental Treatment Act 
in conjunction with the Local Government Act, dnd the more opti- 
mistic reader can at last dare to visualise a treatment of mental 
illness which will approach more closely to that of physical ail- 
ments. When that time arrives there will be no longer the temp- 
tation to the so fatal concealment of the begiritings of mental 
disorder. The section of the report which will capture the in- 
terest as Strongly as any other is that which deals with the diff- 
culties presented by the problem of mental deficiency, its ascer- 
tainment, treatment and control, with its tragic records of dis- 
ease and criminality traceable to the inadequate supervision of 
mental defectives. Not once but many times have Magistrates 
and Judges referred in Court to the unfortunate consequences 
entailed by the free intermingling of those unfortunates with 
society generally, and one High Court Judge at least has openly 
advocated sexual sterilisation, a measure which the Board of 
Control still thinks merits “careful study and investigation.” 
As a subsequent correspondence in The Times has shown, there 
is by no means unanimity of opinion with regard to the neces- 
sity in cases of insanity for atlopting this remedy, even with 
the consent of the patient himself, but surely .experience leaves 
little room for differeace in the case of mertal deficiency. As 
the report prudently points out, it would not be eradicated by 
this means, but, i£ Professor Julian Huxley’s calculation that 
preventing all existing mental defectives from reproducing would 
in the course of four or five generations halve the incidence ôf 
mental defect approaches anywhere near to correctngss, the case 
for at least the investigation desired by the Board is over- 
whelmingly stfong—L.Ts, 1930, p. 271. 
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The Persistent Offender—A certain section of the comnu- 
nity will always probably make a liwelihood by dishonesty, but 
the growth of the professional criminal class was acknowleged 
to be most disquieting. It will be remembered that the last 
issue of the Criminal Statistics drew attention to this persis- 
tence in crime and to what it took to be the proved failure of 
the system of preventive detention. On this subject, too, 
Mr. Clynes had something to say in his remarks to the Confer- 
ence, and he concluded his comments by annourfeing his inten- 
tion of appointing a Committee to consider the existing 
methods of' dealing with persistent offenders, including those 
habitual criminals liable under*the Prevention of Crime Act, 
1908, to sentences of preventive detention. The inquiry, which 
would be opened as soon as possible, would necessarily, he said, 
be a difficult one, for the methods of curative treatment tight 
naturally be expected to be as various in character as the pre- 
Sopocie causes.»—L.T., 1930, p.. 297. : : 


Nationality and the Dominions. Aras the matters be- 
fore’ the Imperial Conference which have been referred to Lord 
Sankéy’s Committee fpr examination’ and report is the impor- 
tant subject of nationality as affected by the existence of the 
self-governing dominions. Practical necessity ordained that 
the Imperial Parliament should provide the general rules re- 
garding the admission of-aliens to British Citizenship, but 
practical convenience dictated that there should be a modified 
naturalization under local Acts. Over a hundred years ago, 
as Professor Berriedale Keith has noted in his book on the 
Sovereignty of the British Dominions, recently reviewed in. 
these columns, an urgent need was felt in Upper Canada for 
machinery whereby American citizens with British ties and in- 
terests might, without conformirig to the usual elaborate regu- 
lations, becomé loyal Canadian British subjects. The principle 
of naturalization under local laws was recognised and became 
permanently operative under the Naturalization Act, 1870, but 
the two forms. of naturalization were markedly different in 
effect, Naturalization granted here wag valid throughout the’ 
Enipire; colonial naturalization was entirely local. —L. E; 1930,. 
p 297. . e ` 

Manan Wives oe Abroad. —A man named Sheisa 
summoned it Southend for being i in arrears on a maintenance 
order obtained by his wife, stated that his wages had. been 
2 greatly reduced since ‘the .order was smade,. but? he cols not 
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apply for reduction of the order, because she was living in 
Germany, and the summgns could not be, consequently served 
on her. The justices appear to have dealt with the difficulty 
by adjourning the wife’s summons indefinitely, so long as the 
husband paid 15s. weekly, instead of tle £1 required by the 
original order. Possibly this method of dealing with the pro- 
blem may be effective, but pf course there is no real legal 
answer to the wife’s demand of £1 a week, save by the proper 
working, of the machinery for ¿he variation or discharge of 
the order. The Maintenance Orders (Facilities for Enforce- 
ment) Act of 1920, provides, very rightly, for the enforce- 
ment of an order against a husband who is anywhere within the 
British Empire. Nothing is said in the relevant statutes, how- 
ever, as to the election*of a woman having the benefit of a 
maintenance order to reside abroad. The whole theory of 
separation orders, which do not dissolve the bonds of marriage, 
is that nothing shall be placed in-the way of the reconciliation 
of the-parties, and that these orders should never be regarded 
as permanent. In resisting Lord Buckmaster’s bill for further 
divorce ‘facilities, the late Archbishop Davidson largely based 
his arguments on the fréquency of recgnciliation after separa- 
tion. Whether reconciliation takes place in any but a 
trifling percentage of cases after separation orders is, no doubt, 
a controversial issue, but the possibilities of resumed 
relations must surely be substantially reduced if the 
wife receiving the, money lives permanent]y abroad, and 
it is certainly open to question whether it should continue pay- 
able in such circumstances. The suggestion may therefore be 
made that, in addition to the reasons enabling magistrates to - 
vary or discontinue an order, evidence that the wife who has 
obtained it has been out of the jurisdiction for three months 
or ‘upwards should give them the necessary power. It would 
then be open to the wife to prove that her absence was tem- 
porary only. Men against whom maintenance orders are made 
are as a rule in a humble position, and certainly cannot be ex- 
pected’ to send’ private detectives abroad to watch their wives, 
who thus are left quite free to cohabit with another man, while 
drawing maintenance ‘money under a strict condition of 
ieee ame J., 1930, p. 391. 


` Truth in ihe Box.—The fact recently touched upon by 
Horridge, J.,-that highly tespéctable witnesses sometimes lie is 
perhaps mo familiar,to lawyers than: to jurors, pe 


216 THE MADRAS LAW JOURNAL. »[voL. 
e 


Of all the caustic remarks on the reliability of witnesses, I 
like best one of the judgments of Maule, J. 


“Gentlemen of the jury, if you believe the witnesses for 
the plaintiff, ‘you will find for the defendant. If you believe 
the witnesses for the defendant, you will find for the plaintiff. 
If, like myself, you don’t believe any of them, Heaven knows 
which way you will find. Consitler your verdict.” 

Perhaps the mental attitude of the average witness is best 
illustrated in the engagingly sophisticated afiswer of a ‘little girl 
in an Irish court who was, being examined on her knowledge 
of the nature of an oath. . j ; 

“What will happen to you if you tell a lie in your evi- 
dence?” she was asked. © | >» 

i“I suppose, Sir,” she replied, “I would not get my ex- 
pinses.”—SJ., 1930, p. 463. 


Citation of Jidicial Titles —We sometimes smile at the 
mistakes committed by foreigners in their efforts to designate 
English public men. It may be remembered that Mr. Glad- 
stone, not infrequently, in continentat newspapers was trans- 
formed into Sir Gladstone or Lord Gladstone, and many other 
prominent statesmen experienced the like misdescriptión. But 
errors of this kiná are by no means confined to foreigners; even 
in the law we have had not a few of them. Some years ago a 
distinguished counsel appearing in the Court of Appeal refer- 

k e “ . 
red to a decision of “Lord Justice Field,” but was at once cor- 
rected by Lord Sterndale, who pointed out that there was a 
Mr. gustice Field, who afterwards became a peer with. the title 
of Lord Field, but as that Judge was never a member of the 
Court of Appeal he could not correctly be described as “Lord 
Justice Field.” Further examples of judicial misdescription 
maybe found in the recently published biography of the Earl 
of Halsbury, an otherwise excellent work. There, Lord Mac- 
naghten—with ene or two variations in the text of the spelling 
—appears in the index as “Lord Justice,” a title which was 
never his, as he was promoted direct to the House of Lords 
from:the Bar. In the same work Lord Lindley is “Lord Justice 
Lindley” in the index, and it is true that he at one time was 
correctly so designated, but! at the material date he was a Lord 
of Appeal with the title Lord Lindley. Mistakes of this kind 
are pardonable in the case of a writer unconnected with the 
law, and thus unfamiliar with the various judicial titles; they 
Are not so excusable in writers of Jaw books in Which similar 
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bltnders are occasionally to be found. Even the spelling of 
the names of the Judges,is not invariably orthodox. The late 
Mr. Justice Channell was once heard to comment on the in- 
correct spelling of his name, and we observed in an otherwise 
excellent text book recently issued the precise mis-spelling of 
which that very learned Judge complained. These may be con- 
sidered by some people very small matters, but correctitude of 
citation is considered one of the essential marks of a legal 
work, and this ought to extendeto the titles or names of the 
Judges whose opinions are quoted.—S.J., 1930, p. 479. 
~N 


Quare non adhaeret?—What is to be done when an ad- 
hesive label refuses to adhere? Under the Copyright Act, 1911, 
and the Copyright Royalty System (Mechanical Musical In- - 
struments) Regulations, 1912, made thereunder, royalties, on 
gramaphone records and similar contrivances are payable by 
-adhesive paper labels (which are receipts for ‘the royalties paid) 
to be supplied by the owner of the copyrights to the maker of the 
` records on the demand of the latter and tender of the price 
equal to the amount of the royalty represented, thereby, and no 
record is allowed to be delivered to a®purchaser until such a 
label has been affixed thereto. In Boosey & Co., Lid. v. Good- 
_ son Gramaphone Record, Co., Lid., (1930) 1 Ch. 448, which 
was described as a friendly action, the facts were that the, defen- 
dants manufactured gramaphone records for the reproduction 
of musical compositions, the copyright in which belonged to the 
plaintiffs. At the request of the defendants, and on payment 
of the proper amount of the royalty, the plaintiffs furnishgl the 
defendants with adhesive labels such as they had been accus- 
tomed to supply and had proved to be satisfactory. The re- 
cords manufactured by the defendants, however, were made of 
celluloid, to which substance, it appeared, the plaintiffs’ labels 
did not take kindly and refused to adhere. In the Court of 
first instance Mr. Justice Eve decided that the plaintiffs having 
failed to supply adhesive labels which would adhere to the de- 
fendants’ records, the latter might be sold without the labels. 
By way, we suppose, of proving the adhesive quality of. the 
friendliness of the proceedings, the plaintiffs appealed.-.:he 
Court of Appeal’took a different view of the matter from that 
adopted by Mr. Justice Eve, and held that, although the labels 
supplied by the plaintiffs would not adhere to the defendants’ 
contrivances, they were nevertheless adhesive label¥and that the 
defendants weuld be infringing the plaintiffs’ copyright if they% 
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sold any.of-the records in question to which the non-adhering 
adhesive labels wereynot adherent. - We hope that the defend- 
‘ants will stick to it and take the case to the House of Lords— 


S.J., 1930, p. 479. 


Breeding Imbeciles with Impunity—At the Stafford As- 
sizes last week, Mr. Justice McCardie very properly, in our 
opinion, again called attention to the fact that there are at the 
present time 400,000 mental defectives in the country, and that 

“we are Breeding imbeciles, and idiots every day.” At a later 
stage of the hearing of the case he added: “I am appalled at the 
breeding of mental defectives that is going on throughout the 
country. Unless steps are taken to bring about a greater mea- 
sure of segregation, or sterilisation, this hideous process of 
multiplying the mentally unfit will go on unchecked.” Reform 
in this direction, as in the case of the divorce and betting laws, 
is undoubtedly lông overdue, but no one has apparently the 
courage to tackle either problem.—S.J., 1930, p. 480. 


The. Late Sir Binod Mutter. _The Judicial Committee of 
the Privy Council has sustained a grievous loss by the untimely 
death of Sir Binod Mitter. Sir Binod was the first 
Indian lawyer to be appointed under S. 1 of the Ap- 
pellate Jurisdiction Act, 1929, which empowered His 
Majesty .to appoint two persons, either Judges of an 
Indian High Court or barristers,- advocates or vakils of not 
less than fourteen years’ standing, who had practised in British 
Indig Till the passing of this Act the representation—if we 
may use this term—of India on the Judicial Committee was far 
‘from satisfactory in the sense that those who were skilled in 
Indian law were very inadequately remunerated. To some 
extent this has now been remedied, and general satisfaction was 
expressed when Sir Binod, little more than ‘a year ago, was 
selected as an eminent Indian jurist to take his seat and assist 
in the disposal of Indian Appeals. Unhappily, just as his great 
merits—a consummate knowledge of the various systems of law 
in India, and a patient and studied judgment—were becoming 
widely recognised, .the “abhorred shears” have come and “slit 
the thin-spun life’. Eloquent tributes to his memory were 
paid in the Privy Council this week by Lord Dunedin from the 
Bench, and by Mr. Upjohn, K.C., in whose chambers Sir Binod 
was a pupil hany years ago, as representing the Bar. As Lord 

o Dunedin well said, Sir Binod wag of, invaluablee assistance to 
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the committee, not only in deciding the particular appeals at the 

hearing of which he sat, bué also in bringing to the knowledge 

of his English colleagues a knowledge of the exact state of 

Indian decisions. He will be greatly missed—S.J., 1930, 
' 


p. 493. 


CONTEMPORARY LEGAL LITERATURE. 


It is not infrequently that one finds the Judge remonstrating 
against the system which constrains him to follow a judicial 
precedent. Several elements Have coMtributed to that feeling. 
In India, the Judges often take “shelter under the Indian Law 
Reports Act and refuse to recognise gther reports whenever the 
precedent does not accord with thetr view. If the accuracy of 
the report can be questioned, it may be one thing; but to base it 
on the merest accident of a case not being reported by the Law 
Reporter of the Government series, is to say the least, to snap 
the finger at the rule governing precedents. Virtually, it will 
be introducing the system prevailing in Europe (Continent) 
where the system of precedent does not ordinarily obtain. Lord 


: Sumner says in Palgrave, Brown & Sons Ltd. v. SS. Turid, 


(1922) 1 A.C. 397 at 413, that “even if the case had not been 
reported at all, it would still have been a decision which when 
brought to light by any means must be regarded as an authority.” 
As is well. put in Mahomed Ali Hossein v. Mir Nazar Ali, (1901) 
LL.R. 28 Cal. 289, “A precedent is an authority as precedent 
whether it is published in the pages of a Law Report or is kept 
piled up on the grim shelves of the record room of the Court.’’ 
An interesting and elaborate survey in the Law QuartePy 
Review for April and July, 1930, by Mr. T. Ellis Lewis of the 
growth of the authority of precedents during the Year Books 
period (1290-1535) shows that at a time when the theory of 
precedent as now obtains was unknown or only in the embryo, 
the Bar and the Bench both longed for it. This is a short 
summary of the articles :— ° A 


In the early days during the Norman period judgments were 
more treated as evidence of custom rather than as judicial pre- 
cedents. The theory that judicial precedents. were 
recognised by Bracton is based on the fact that in 
his De Legibus et consuetudinibus Angliae (c. 1250-1260), 
Bracton cited some 500 cases and has collected about 2,000 cases 
in his note book. But the note book was not interfled to be 


cited in Court but only to gollgct materials for his treatise. In 
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the writer's opinion, Bracton did not regard judicial decfsions 
as binding authorities but merely e‘as apposite illustrations of 
the point at issue.” He may be said to have laid the founda- 
tions of judicial precedent in that he recognised the importance 
of judicial decision$ as a source of law. But he treated them 
more as persuasive forces to guide judicial discretion and not as 
-binding authorities. The writer refers to the text-writers down 
to the middle of the 16th century and points out that there is 
very little citation of cases én them, andeeven tvhere there is a 
reference, it is as proving the law and not as binding authority. 

` It may be that from verf earl¥'times some record was kept of 
proceedings in Courts of law It no importance was attached to 
them for the purpose of subsequent cases. The writer refers to 
the Preface to Plowden Reports, where Plowden says, “Unlike his 
reports they have not the ‘sanction of judgment’ and cannot be 
‘firmly relied upon’.? The writer then refers to the following 
considerations ig support of his view that “judicial precedent is 
a post-Year Book Theory.” 


(1) The Year Books are mere collections of private notes 
of cases_made’in Court by pleaders and apprentices for their 
own instruction. Softe cases are reported differently in differ- 
ent manuscripts and ‘some give contgadictory conclusions, 


(2) The reports deal largely with the intricate manoeuvres 
of pleading and the practice of the Court and not with principles ` 
of substantive law and many cases turn simply on issues of fact, 
They served more as a treasure for the mediaeval lawyer provid- 
ing him with pieas and arguments. The opinions of sergeants, 
‘ang pleaders not engaged in the cases, but who often intervened, 
all go down in the report and seem to have commanded as much 
respect as the opinion of the Justices. Even arguments heard 
out of Court are put down. 


(3) The writer picks out some observations of the Judges as 
supporting his view. Here are some of them. 
e 


Bereford, C.J. —“Our judgments are founded, not on pre- 
cedents, but on reason,” 


, Sharshulle, J —No precedent is of such force as that which 
is right.” “Right, reason or justice outweighs ‘all precedents,” 
Stonor, J.—“No, law is that which is right.” 


_ The writer says that in the later Year Books there ig hardly 
any explic& denial of the force of precedent. Even statutes, 
e the writer points out, were interpreted in the light of the Judge’s 
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views at times even to the extent of ignoring them. The writer 
refers to several annotationg of the Year Books during the 16th 
century and points out that they prove nothing as to the force 
of precedent in the Year Book period but simply show that the 
law was usually consistent. Those annetations are anyway 
important in that they prove that towards the end of the 16th 
century judicial decisions were acquiring an increasing authority, 
for on no other grounds can the arduous task undertaken by some 
Tudor lawyers of incerporating references to previous and later 
cases in the printed text of the Year Books be explained. Judges 
were not disposed to be bound, by.judicial precedents, even their 
own. They but said “the cases ase not alike’’ or “it is wrong” or 
“it was never decided,” and that put an end to the precedent, for 
it was not incumbent upon them to sa¥ how the cases differed, qr 
why the decision was wrong. These observations apply to Year 
Books prior to Edward IV, for then citation of cases usually took 
the form of an appeal to memory. Judges and Counsel gave 
their recollections of what happened in cases in which they them- 
selves had taken part or which they had heard. The writer says 
that there are only two cases in the earlier Year Books where 
‘Counsel seem to have quoted from some manuscript report which 
‘they had with them in Court. But after Edward IV greater 
care was exercised in citirlg cases and greater reliance was placed 
upon them. Even in thè'earlier Year Books till Henry VIs 
period, the Judges did pay regard to precedents, but it was out 
of reverence and such considerations. There are statements 
here and there which can be quoted in favour of the view that 
decisions were even then authoritative but there are also several 
statements where that view was emphatically rejected byethe 
Judges-and no inference can therefore be drawn from them that 
decisions were treated as binding authorities in the modern 
sense. 


The Year Books of Henry VI period differ from those 
before, in that they gave a fuller account of the arguments, the 
Judges intervene more frequently and points of Jaw are con- 
sidered in greater detail. That, the writer says, is due to the 
fact that the reporters were becoming masters of the art and 
mainly to the gradual change from oral to written pleadings, 
a change which began in the middle of the 15th century and 
became an accomplished fact in the following century. There 
was yet no marked increase in the cases cited but they were more 
carefully verified by a detailed examination of the ear Books 
which were produced in Court. 
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[We would refer our readers to the discussion of theeYear 
Books by Mr. B Sitarama Rao jn 47 M.L.J. 114 to 118 
(Journal) and 49 tM. re a Bob (Journal), ] 


There is much justification for the suggestion that A time 
has ar rived when @ test case should be.taken to the House of 
Lords on the question of “Landlord’s Distress of Hire’ Pur- 
chase Goods.” The incidents.of a Hire-purchase Agreement 
have, no doubt, been clarified by the cases in Helby v. Mathews 
‘and Lee v. Buller. But theeright of a landlord to distrain goods 
in the possession of his tenant, but under a Hire-purchase Agree- 
ment .rests on the Distre& Agridtidment Act, 1908, which, while 
exempting goods of third petsons from liability to distrait 
expressly declares by S. 4 (1) that “The Act shall not apply to 
goods comprised in any Hire-purchase Agreement” Mr. R. 
Proudfoot (Joint author of Jones’ and Proudfoot’s Notes on 
Hire-Purchase Law) in two articles contributed to Law Journal 
for October, 1930, takes up the three cases in (1912) 3 K$. 
225; (1915) 1 K.B. 458 and (1929) 2 K.B. 309 for discussion 
to show that the time has arrived when the legislature should 
step in to amead the law in favour of the owners under Hire- 
Purchase Agreements. The question in all the cases has been 
whether at the time of the distress, the goods in the possession 
of the tenant, were comprised in the, Hire- purchase Agreement. 
‘The result of the three cases the writer summarises as 
follows:—“It may be said that the general effect of the three 
cases is that, if after termination of the agreement, resort must 
still be had to the agreement to vindicate the owner’s rights in 
relation to the hired chattel, then the chattel remains comprised 

“sinethe Hire- -purchase Agreement. If, however, no powers in 
relation to the chattel remain under the agreement, ‘and the 
‘owner is, after termination, left to his remedy at common law, 
then the chattel ceases to be comprised in the agreement.” All 
the three were cases of furniture hire and provided for the 
owner entering on the premises and retaking possession. , (1912) 
3 K.B. 225 ftirther provided that, should the owners retake the 
said articles by virtue of the terms of the agreement, the hirer 
shall have the right either (1) to buy ,the said articles within 
28 days, or (2) to resume the hiring on certain conditions, In 
(1915) 1 K.B. 458 the clause ranthus:—‘Tf the, hirer does not 
duly perform and observe this agreement the same shall ipso 
facto be determined, and the hirer shall forthwith at his own 
expense r turn the said goods to the owners, and the owners 
shall be entitled to retake possession of the same as being goods 

e” wrongfully detained by’ the hires.” The first is a clear case 


ong? 
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Isat in the second case, notwithstanding the term that the contract 
shall ipso facto be deterpined, the Court of Appeal held that it 
cannot be said that the goods were not comprised in the agree- 
ment as the license in favour of the owner to enter upon and 
retake possession, and the agreement by the hirer to 
pay the rent and all expenses incurred in the col- 
lection of any arrears thereof, indicated that the agree- 
ment was not dead till the -possession was taken but 
on the other hąnd was aliye as there were subsisting 
rights and obligations under, the agreement. In the third case, 
the clause improved upon the other two and said that on breach 
the agreement.shall “for alle purposes absolutely determine,— 
nor shall either party thereafter have any rights hereunder but 
such determination shatl not discltarge any pre-existing liability 
of the hirer to the owners.” It was held that on termination 
of the agreement by notice, there was no contractual right or 
obligation subsisting under the agreement, and that the hiring 
agreement was “by apt words” determined effectively. 


The provision appears to be based on something 
like the reputed ownership theory and directed against 
a false credit being obtained bye a person “from the 
visible possession of property” to which he is not en- 
titled. S. 4 (1) df'the Distress Amendment Act also 
exempts from the operation of the Act goods under the reputed 
ownership of the tenant. But when the possession is such as 
not to involve the inference that they are tle property of the 
tenants, either because of the existence of a trade custom as in 
(1929) 1 Ch. 134 and 16 M. & W. 282 or otherwise; the doctrine 
cannot apply. ` Under the insolvency law a notice denfànding 
possession has itself-been held in some. cases to be sufficient to 
get over the reputed ownership (See 47-M. 215; 1 Rang. 153 
where English cases are discussed). The writer points out that 
the clause against Hire-purchase Agreements was put in in the 
Act of 1908, as then such agreements were looked upon as 
“deceitful, probably dishonést and certainly: immoral.” Now 
that the system has become “notorious,” the need for the provi- 
sion ceases and the later clause in S. 4 (1) excepting “goods 
in the possession, order or disposition of such tenant by the 
consent and permission of the true owner, under such circum- 
stances that such tenant is the reputed-owner thereof” will be 
sufficient protection against possible frauds. © . - eM 


In the ‘interest of public health, the ‘fegislature _has 


‘by ‘severab statutes laid down that tio person shall I%y 
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or ‘sub-let or allow any’ person to enter a building én 
which he knows or has reason to know that a per- 
son has been suffering from a dangerous infectious disease 
until, the Health Officer has granted a certificate that such build- 
ing may be reoccupiek (See 38 and 39 Vict., c. 55, Public 
-Health Act, 1875 (of England), Ss. 128, 129 and Madras City 
Municipal Act, S. 340) and severe penalties are provided for 
breach of that rule. All Municipal Acts contain such a provi- 
sion. The Law Journal for August 9, 1930, contajns a note on 
the contractual liability of the landlord and tenant when a fur- 
nished house is let or occupigl. Tlough in the case of a letting 
of a house there may not be any ‘ithplied condition that they are 
reasonably fit for occupation, such an undertaking is implied in 
the letting of furnished houses, and a breach of it entitles the 
lessee to repudiate the tenancy and claim damages for any. loss 
he may thereby have incurred. (See Wilson v. Finch Hatton, 
2 Ex.D. 336, Smith v. Marrable, (1843) 2 M. & W. 5 and 
Collins v. Hopkins? (1923) 2 K.B. 617). The note points out 
that the danger of infection must be real and not merely bred 
in the imagination, There is no corresponding undertaking by 
the tenant of a furnished house, that he is a suitable person to 
occupy them (Humphreys v. Miller, (1917) 2 K.B. 122), and 
therefore the landlofd cannot throw -up.the contract or even 
claim damages in the absence of actual deteiť and misrepresenta- 
‘tion. `. The note then says that “where infection breaks out 
among tenants of a furnished house the landlord cannot recover 
‘against them any*loss which this may entail as regards future 
lettings. But if.on the departure of the infected tenants, the 
landlgd takes steps to have the premises thoroughly cleansed, 
a duty which is, indeed, imposed upon the outgoing tenants under 
the Public Health Acts, it seems reasonably clear that he can 
insist upon any incoming tenants, who are already under agree- 
ment, abiding by their contract. There are still many people 
who would not go in under these circumstances, but if the land- 
lord insists, it will be difficult for them to resist a claim for the 
full amount of the rent agreed on.” 


BOOK REVIEWS. 
THE INDIAN REGISTRATION Act, by R.H. Bhalunkar. 
Second Edition. Price Rs: 3. l 
“This enlarged edition of the Indian Registration Act by 
l the author ‘coMtaining all the information, with adequate notes 
and comments under each of the various, sections, will. be found 
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seful by both practitioners and students. There is an ear- 
nest attempt to treat the subject in a clear and exhaustive manner 
and ‘the cases collected, show much discretion and care on the 
part of the writer, The successive amendments of the Act up to 
the present time, have been incorporate, and the Introduction 
gives us a concise though scarcely negligible account of the history 
of the law of registration in this country. 


Tue Law or* TRANSFER IN BRITISH INDIA, by Sir H. S, 
Gour. Sixth Edition, Threer Volumes. Published by Messrs. 
Butterworth & Co., Ltd. Price Rs. 45. 

Since the enactment of the recent amending Acts to the 
Transfer of Property Act, variousecommentaries of the amended 
Act have appeared; and it was naturally to be expected that Sir 
H. S. Gour would bring out a new edition of his treatise on the 
subject. Ever since the publication of its first edition Dr. Gour’s 
work has been looked upon as the most exhaustive book on the 
subject; and succeeding editions have increased the popularity of 
the work, especially as the well-known commentaries on the Act 
by Sir Horatic Shephard and Mr. Kenworthy Brown became out 
of date. While the student may be oc€asionally embarrassed by 
the conflicting mass ofccase-law, the lawyer has always turned to 
this work as a mine of. information on the Act and allied topics. 
We therefore cordially welcome this edition which is a comment- 
ary on the Act as amended. We might perhaps make one obser- 
vation that as the sections of the original Act*would govern the 
transactions entered into prior to the lst April, 1930, and they 
would frequently be coming before the Courts at least fog some 
years to come, the giving of the old and the new sections in 
parallel columns in the body of the work itself as has been done 
in some of the commentaries on the Act would not have been 
without its usefulness. Relegating the altered language of the 
old Act to the footnotes, as has been adopted by the-learned 
author in the body of his work, would involve some strain on 
the reader in getting.a connected idea of the old sections, We 
have no doubt that this edition of the work will enjoy the popu- 
larity of its precedifig ones and find its place among the stand- 
ard works of reference i an Indian Lawyer’s library. 


Tue Law RELATING To Inams, by K. Raghava Chari, M.A. 
B.L Vakil, Cocanada. ra 


The Law Relating to Land Tenures in this cotintry is nag 
generally clearly understoctl and this book which deals with the 


“é 
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problems connected with the Inam tenures is therefore partici- 
larly useful. In it, jhe learned author has dealt compre- 
hensively with the nature of inams and the questions relating 
to the alienation, resumption, enfranchisement and occupancy 
rights with respect to tem. The book is full of interest and we 
would draw special attention to the discussion of the question of 
the right of the Crown in the soil.in this country. The deci- 
sions on the subject are noticed in their appropriate places and 
the book does not consist in a mere collectior of tht points de- 
cided in the cases but a treatment to the whole subject in a 
synthetic form. We would, thereforé, recommend the book to 
students and lawyers alike. k : 


[END or Vor. LIX.] - 
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`~ 
NOTES OF INDIAN CASES. 


DAL BAHADUR SINGH v. Bryar BAHADUR SINGH, L.R. 
57 LA. 14: IL.L.R. 52 All. 1: 58 M.L.J. 446 (P.C.). | 


The question in this case was whether the adoption by a 
widow was with the authority of her husband. Their Lord- 
ships say that “a grave and serious onus rests on any person 
who seeks to displace the natural succession of property by an 
act of adoption and that, in such a case, the prgof requires strict 
and almost severe scrutirry, and the longer the time goes back 
from the date when the power was given to the time when it 
comes to be examined, the more necessary it is having regard to 
the fallibility of human memory and the uncertainty of evidence 
given after the lapse of such time, to see that the evidence is 
sufficient and strong.” 


e 

In this case the husband died in 1860. In 1914 the widow 
purported to exercise the alleged power given by the husband 
and adopted her brother’s grandson and she died in 1915 In 
those circumstances, the statement by the widow that she had 
adopted and that she had authority of the husband to make the 
adoption was held to be not a statement against the pecuniary 
or proprietary interest of the widow and as such was not admis- 
sible under section 32, clause (3) of the Indian Evidence Act. 
Their Lordships explain saying “The principle upon which such 
statements are regarded as admissible in evidence is that in the 
ordinary course of affairs a person is not likely to make a state- 
ment to his own detriment unless it is true. But this sanction 
is manifestly wartting in the case of a Hindu widow who, ‘after 
a life-long enjoyment of her husband’s property, desires at the 
end to pass it on to her own relations and, for this purpose, gòes 
through the form of adopting her brother’s grandgon, to effec- 
tuaté which she is bound to allege authority fror her husband.” 

e s ‘ i 
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The doubt that crosses one’s mind is that even so, it is onfy a 
circumstance that goes to the weightgof the evidence and not to 
its admissibility FA the,adoption was hedged in with the 
restriction that she should retain her life estate. 


- That statment was sought to-be made evidence: also tinder 
section 33 of the Evidence Act as a statement made by a witness 
in a judicial proceeding. The statement was made in a muta- 
tion pr oceeding where, however, the issue that arose was only ag 
to possession and further tht, Commissiofer had ruled in the 
case that the reversioner had no right to cross-examine the 
widow on the alleged authority jo adopt, though as a matter of 
fact she had been cross-examined in effect on the question, 
Their Lordships hold that to make the statement admissible in 
evidence, the other side must*have had both the right and the 
opportunity and not merely the opportunity without the right 
and also that the issues it both judicial proceedings must be 
substantially the same. 


GupivapA MancamMa :v. Mappi MaHALAKSHMAMMA, 
L.R. 57 I.A. 56: 1.L.R. 53 Mad. 167: 58 M.L.J. 184 (P.C.). 

This decision sets at rest the conflict in India not only 
between the various High Courts (see Subramania Atyar 
v. Sellammal Dalgleish v. Damodar Narain Chowdhry* and 
V. S. T. Thamsundaseen v. S. M. A. R. R. M. Chetty Firm’, 
but also betweeg the various Benches of the same High Court 
(see Raghunathasami Atyangar v. Gopaul Rao,* Kesho Prasad 
Singh v. Shiva Saran Lal and Mahabir Prasad Singh v. Anup 
Narain Singh). The effect of the decision is that neither inte- 
rest accruing after the date of plaint up to the decree nor mesne 
profits so accruing could be taken into account in estimating 
the value of the suit for the purposes of Privy Council appeal. 





mn aaa amai 





i 1, (1915) LL.R. 39 M. 843: 30 M.L.J. 317, 
2.-(1906) ISE-R. 33 C.-1286. ` - 3, (1925) I.L.R. 3 Rang. 405. 
4,-(1922) 43 M.L.J. 622. : 5. (1918) 3 Pat. L.J. 317. 

6 (1918) 3 Pat, L.J. 6377: 
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e KAYASTHA Company, LIMITED v. Sita Ram DUB, I.L.R. 
52 -All 11. (F.B.). e 


We are glad to note that -the phantom that-was raised- by 
Sheo Prasad v. Naraini Bai’ is effectively laid by this- decision: 
While- noticing that case, we pointed out that there is no justi- 
fication in-the language of Art. 182, cl..5 for importing as an 
essential condition any bona fidg-intention of prosecuting the pre- 
vious. application. Bona fides may bring applications which may 
not otherwise be in accordance with law, within the clause, but 
absence of. bona, fides cannot take applications which- otherwise 
Satisfy the conditions of the clause Sut-of the clause. In-other 
words, bona fides may assist tte decree-holder; the absence of 
_ it cannot take away his prima facie rights. -Bona-fides may be 
-of avail to the decree-holder to give him the-benefit of S. 44 
of the Act. .The question-has been elaborately discussed in- the 
various judgments. ; 


: eae Ses > ; 
. Kisuan Sarup v. BRIJRAJ Sincu, LLR, 51 A. 932. ` 
Ram Saran Das v, BaGHwan SinGH, ILL.R. 52'A. 71." 

On the question of the son’s liability forthe pre-partition 
debts of the father after partition’ the Allahabad High Court 
seems to be divided against ‘itself. The case first named follows 
the Madras view, Subramania Aiyar v. Sabapathy Atyar?; on the 
other hand the second follows the view taken in the earlier case 
in Gaya Prasad v. Murlidhar, viz., that the liability- ceases with 
partition. We think the view taken in the first ®f these cases is 
right and in accordance with principle. If the view expressed 
by Lord Shaw in Sahu Ram v. Bhup Singh,‘ viz., that the liabi- 
lity of the son arose only after death of the father, sale in 
execution of decreés against father being supported on the 
basis of the power of the father to sell for antecedent debts, was 
correct, then of course it followed that with the cessation of 
that power on partition, the liability of the property allotted 
to the son at such partition for such debts alsogceased. But 
that view of Lord Shaw has nôt commanded. the support of the 

‘Privy Council who have in full Board in Brij Narain v. M angal 

“Prasad reaffirmed tht view expressed in the earlier cases of 
the Privy Council, viz., Girdharea Lall v. Kantoo Lall, Deen- 











. 1. (1925) I-L.R. 48 A. 468. 
2. (1927) LL.R. 51 M. 361: 54 MLJ. 726 (F.B.). . 
3. (1927) I.L.R. 50 A. 137. 
4. (1917) L.R. 44 LA. 126: I.L:R. 39 A. 437: 33 MLJ.44 (P.C). 
5, (1923) L.R. 51 I.A. 129: LL.R. 46 A. 95: 46 M.L.J. 23 (P.C), 
° 6. (1874) L.R. 1 LA, 321." 
N.I.C. 
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dyal v. J ramen Narain Singh? and Nanomi- ata v. 
Modhun M ohun,’ that the sons are ļiable even during the life- 
time. of, the father. ' With the reaffirming of: that view, „there 
would seem to be no. justification for holding that the son’s liabi- 
lity ceases on partitidh. But there are various indirect ways in 
which partition might affect.the son’s liability, for instance, if a 
decree has been passed personally against the father and not 
in his .representative capacity, there could no longer be power 
to execute the decree against, the property allotted to the sons 
though the decree might itself furnish a new cause of action 
against the sons as held id Periasami v. Seetharama Chettiar? 
provided the decree was passed at a time when the son was 
joint with the father. Similarly acknowledgments and re- 
newals by the father after bastition cannot be availed of by the 
creditor as against the sons. (Rathna Naidu v, Aiyanachariar,° 
Peda Venkanna v. Sreetivasa Deekshatali? and Subramania 
Moopanar v. Sybbiah Atyar.? Tf the partition was- with a 
view to defeat the remedy of the decree-holder, it may not avail 
to protect the son against tlie execution but in the absence of 
fraud, the decyee-holder cannot .execitte the decree against 
the: son, because the ` power to sell in execution is 
derived from: the father’s power to sell in discharge of ‘his’ 
debts. (Nanomi Babuasin v. Modhun Mohun.*) Yf the decree is 
‘passed: against the father’ in his representative capacity, ther, 
of course, it could be executed against the sons provided that 
notice is given, to the sons in, execution: (Kunli Kannan v. 
S uppi. 8) The view taken by the Madras Full Bench assimilates 
the pious obligation,to an ordinary joint family obligation such as 
under a binding family contract. (Ramachandra Padayachi v. 
Kondayya Chetty.) Mr. Justice Kumaragwami Sastri suggests 
that if there should be adequate provision for payment of debts.at 
the partition, then also the son’s liability should cease. (Subra- 
mania Moopanar v. Subbiah Aiyar.”) It is recognised by his 
Lordship that his view is opposed to that of the Full Bench. It 
is not-a nece8sarily impossible or illogical view. The liability 
of the son is not an indépendent liability. It is a liability ancil- 
lary to that of the father. So long as, the father is alive the 


7. (1877) L.R. 4 I.A. 247: ĻL.R. 3 C..198 (P.C). 
8. (1885) L.R. 13 L.A. 1: L.R. 13 Ce2l (B.C). 
9, (1903) I.L.R. 27 M. 243: 14 M.L.J. 84 (EB.). 
; _ 10. (1908) 18 M.L.J. 599. 
ih (1917) I.L.R. 41 M. 136: 33 M.L.J. 519, 
12, (1930) M.W.N. 658. 
13. (1908) 18 M.L.J. 132. , 
14, (1901) I.L.R. 24,M. 555 o 
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sons can be sued only along. with the father and not independ- 
ently. It may well be held in the circumstances that the liabi- 
lity of the son ceases on his making adequate provision for-the 
payment of the debts although those arrangements miscarry 
“owing to the default of the father or the negligence of the 
creditor. 





Mussammar JaNo y. NarsincH Das, I.L.R. 11 Lah. 29. 


Although Art. %23 of the Liinitation Act is not confined 
to suits against executors and ‘adiWnistrators only as was held 
in earlier cases. (see Rajah Parthasarathy Appa Rao v. Rajah 
Venkatadri Appa Rao’, affirmed on appeal Venkatadri Appa 
Rao v. Parthasarathi ° Appa ao’), it. does not follpw 
that every suit by the heir. of any person dying in- 
testate for his share will come under that Article. The 
force of the word “distributive” in Art. 123 cannot he 
ignored. In the case of: a Mahomedan it has been held 
that, on his death, his co-heirs take the property as tenants-in- 
common and no person is legally charged-with the duty of dis- 
tributing the.estate. In» such cages, therefore, Art. 123 has 
been held inapplicable. (Khadersa Hajee Bappu v. Puthen 
Veettil Ayissa Ummnah.*) 


It has been suggested (see Shirinbai v. Ratanbai!) that 
the decision of the Privy Council in Maung Tun Tha v.:-Ma 
Thit? extends the scope of the applicability of Art. 123. 
The authority of that decision, however, does not go so far as 
to overrule impliedly the Full Bench decision of the Madras 
Court. Nor is there anything in the later Privy Councillect- 
sion in Venkatadri Appa Rao v. Parthasarathi Appa Rao” 
which affects the aforesaid Full Bench decision. In the case of 
a ‘suit for a legacy, Art. 123 is certainly applicable and the 
Privy Council decision cannot be extended to suits for a share 
of an intestate’s estate. A Full Bench of the Allahabad Court 
has expressly re-affirmed the*correctness of the Madras Full 
Bench decision after an elaborate examination of all the later 
authorities including the two Privy Council decisions (Rustam 
Khan v. Mt. Janki) The Bombay High Court also holds the 








1, (1922) I.L.R. 46 M. 190: 43 M.L.J. 486 (F.B.). 
2, (1925) L.R. 52 I.A. 214: I.L.R. 48 M. 312: 48 M.L.J. 627 (P.C.). 
3, (1910) I.L.R. 34 M. 511: 20 M.L.J. 288 (F.B.). 
4, (1918) I.L.R. 43 B. 845. £ 
5. (1916) L.R. 44 I.A. 42: I.L.R. 44 C. 379: 32 M.L.J. 71 (P.C.). 
s 6. (1928) 141 I.C. 809- (F.É.). 
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same view in ie cases, Réllongbatda v. Bibishaya; Dita: v. 

Bu Umrao! and Bai Jwi v. Bat Bibayboo.”. ; 


Mahomedan co:heirs are not under an`obligation to divide 
the property inter se according to their shares. They can under 
the law hold and continue to hold itin common till they choose 
to have a partition. Art. 123 does not penalise them “for riot 
enforcing a partition within-twelve years of the death of the 
intestate ancestor, where they have once agreed expressly or 
impliedly to hold the property as co-owners. ° 


~— 
Tatras 2 vu. THE Crown, ToL. R. u Lah. 55. f í 
. . The new amendment of Ss. 195 and 476 of the Cima 
Procedure Code by the Act gf 1923, whtle abolishing the sanction 
procedure has made the Court itself prefer a complaint. It 
- provides for a right of. first appeal- to- one higher authority. 
We agree. with the majority view of the learned Judges in this 
case that an appeal i is provided under section 476-B to any. person 
against whom a complaint under section 476 or 476-A . has 
been made and the words “such a. complaint” do not limit-the 
right of appeal only to cases. where the Court has- acted on the 
application of, a party. and not suo. mot. The narrower. inter- 
pretation of the dissenting Judge does not seem.to be sound: 
The High Court of Allahabad also has taken the same view in 
Emperor v. Ram Prasad.’ 


e 


nataas, 








ee 


a as Ee r 
7. (1920) I.L.R. 44 B, 943. | 8. (1920) I.L.R. 45 B. 519, - 
| 9. A.LR. 1929 B. 141. . 1. £1929) I.L.R. 529A. 79. 


Lig] + i Hind aAbRag Law jourwar (Ntc) 4 
* Mauru v. THE.Crown, I.L.R. 11 Lah. 115. : 


e ee bens ance. waste i : 
As observed by the English Court ‘of Appeal in R. v. 
Oliver Taylor? “It has been said over and over again that 
the mere fact that a man has been convidted many times is not 
in itself sufficient reason for passing a heavy sentence on him 
for an offence which is trivial in itself.” Notwithstanding 
section 75 of the Indian Penal Code, a sentence of transporta- 
tion for life €or the offence of stealing Rs. 10-2-6 by picking 
a pocket in a crowd, is one that the learned Judges could not 
possibly sustain. The observation$ in the judgment are a re- 
freshing reminder to the subordinate magistracy to administer 
- the law in this matter not indeed tempered with mercy but 
with sound commonsense. Theeélasticity of the provisions. of 
the Penal Code should not be abused. The legislature evi- 
dently trusts the Courts to exercise a sound judicial discretion. 
It is noteworthy that the Criminal ‘Procedyre Code explicitly 
provides that a question of sentence is a question of law even 
in a trial by Jury (section 418). 
~ e 


Narayana SAH v. SANKAR SAH, LER: 53 Mad. 1: 
57 M.L.J. 685 (F-.B.). 


If in the name of some imagined theory. of Hindu Law, 
their Lordships had permitted themselves to answer the refer- 
ence in a different sense, the result would have been to make 
the Hindu Law of partition a bundle of absurdities. The so- 
called theory of Hindu Law is largely a creation of Courts and 
to make a fetish of it, would be as absurd as inequitable. To 
illustrate what we say with a concrete example: Let us take 
it that A and B are two brothers, 4 having no children and B 
having a son. If a partition should take place normally between 
the two branches A would take half and B witlt his son would 
take the other half. Now assume that B’s son divides himself 
off from his father and uncle by a unilateral declaration as he 
is entitled to do under the recent rulings of the Privy Council, 
If the argument is right he would be entitled to his fourth 
and the rest unless they declare their intention to be. divided 
simultaneously with him must share the balance equally between 
them, that is to say the share of the uncle is reduced, from half to 





NC 


1. (1924) 18eCr. App. -Reports 143. 
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three-eighths. The communication -may be made to “the 
manager so that evgn without an opportunity being given to 
- him to express his concurrence A’s share might be reduced. Are 
the shares of the members to be dependent upon the accident as 
to who declares his intention first? What is the principle on which 
a distinction is to be made between this case and the case of 
others preferring to continue joint?. No exercise of volition 
is necessary to continue joint—an exercise of volition is neces- 
sary only to divide. If nothing is done Wy theni, jointness of 
status continues ag between fhe other members. Nor is there a 
status intermediate between one of division in status and of com- 
plete division which would precfude the application of the rule 
during that period. It is not right to say that the Hindu Law did. 
not contemplate partial partitioh. Partition of a member by relin- 
quishment of his share is referred to by all the writers. Nor 
are equities ignored at, partition. For instance, in allotting a 
share to the mother, properties which have been presented to her 
by the father or grandfather are to be taken account of. (Mitak- 
shara, Chaps. I—VII, 2 and Chaps. II—XI, 35.) When partition 
is sought of property which belonged to the family and was lost 
but was subsequently recovered by the éxertions of a member, he 
is given a double share in it. These ought to be taken as illustra- 
tive. 


Further, as pointed out in the judgments under review, 
recognition of aljenation of the shares of co-parceners has made 
a serious breach in the doctrine. Under the decisions the alienee 
is entitled to the share as at the date of alienation and any further 
accr@tion to the share would go to the benefit of the co-parcener. 
New births into the family do not affect the alienee. Un- 
authorised alienations by a co-parcener also introduce occasions 
for accounting; the properties alienated are debited to the share 
of the alienor. 


Either thére is no scope fer partial partition under the 
Hindu Law and all further relationship must be on the footing 
of re-union or some such rule as that lajd down in this case 
must be recognised. The Courts have not got the right to 
‘ apply rules which can apply only te normal conditions to the 
abnormal conditions introduced by partial partition. The rival 
view is neither in accordance with principle nor with equity 
but is the regult of loose thinking. 
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° BALASUNDARA MUDALIAR v. MAHOMED OosMaAN: SAB, 
I.L.R. 53 M. 29: 57 MsL.J. 154. , ae E 


(] 

Agreement to procure success by prayer might Be ‘regarded 
as either vitiated by impossibility urfler S. 56 of “the 
Contract Act or as not being proper subject* ‘for čon- 
tract, somewhat like ‘social ‘or moral engagements. The 
particular conclusion might’ depend’ on the temperarneiit 
of the Judge. Agreement to offer prayer for success is quite 
another matter. It “involves physical labour and ‘so long” ‘as 
offering prayer is not regarded as fraud or chicanery, ‘there 
does not seem to be any reason why an agreement to remuitierate 
such services should not be enforced. If the faét that the 
cause is unjust is to vitiate it, many a lawyer must. ‘go witholit 
remuneration. Success in cases might be lawfully ’ attaiited 
without there being any justice in the case. The deity Į ‘roy ji- 
tiated might well be counted on to see that his intervention ‘Ades 
not make the Court deviate from the path Of law or’ jisté. 
The whole trouble comes from thinking that prayet offered’ to 
deity in India partakes something of the character of bläck 
magic. The doubts of the Chief Justice as tothe soundness ‘of 
the case Bhagwan Dat Shastri v. Raja sane are fully” justified. ` 


SUBBAYYA v. ANANDA Ramayya, I.L.R. 53 M: 8i: 
57 M.L.J. 826 (F.B.). 


The view taken by the majority in this tase is that ‘the 
marriage expenses of the daughter-are equally a charge on the 
father’s share as the share of the sons when the partition takes 
place during the life-time of the father. After the father dies the 
sons are liable to marry them. Mitakshara gives for the purpose 
a 1|4th share to each daughter. That share has no reférence to the 
father’s share. In certain contingencies the shares to be ‘so distii- 
buted might be more than the father’s share which he, would have 
got if he were alive at the partition. Take for instance a case, 
where there are 6 sons and 9 daughters., The 9 daughters ‘would 
take 9|60, which is more than the father’s share 1|7th. In the case 
of the maintenance Sf a deceased co-parcener’s widow, , the 
liability of the survivors extends to a 1|3rd of his share or if the 
property is gmall*to the whole of it. It does not go beyond that 
share. The same would be the case with the maintenance of the 
wives of disqualified heirs. Seeing that there is no refer- 
ence to the father’s share in determining the daughter’s share, 


—— 





1. (1987) š.L.R. 49 A. 705. 
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‘and specially having regard to the fact that in certain cdntin- 
gencies the shares gllotted to the daughters might be more than 
those of. the father, one is drawn to the conclusion that it is 
not a case of the father’s moral obligation maturing 
into a legal obligation on his death. Again one can under- 
stand the moral obligation of a man developing into a legal 
` obligation when his self-acquired property descends on another. 
In the case of joint family property, the surviving co-parcener 
takes in ‘his own right and there i, no scope” for the appli- 
cation of the principle. ‘Ghe true principle i is that there is the 
obligation already which when the family is in a joint condition 
is discharged by the head, but°when the head is removed from 
.that position by death or partition, the liability devolves on 
the next head or: pro rai& on the persons who take the - 
property as the case may be. It is on this principle the 
father’s debt devolves on the son even during the life-time of 
the father. The father’s position is not like that of an ordinary 
co-parcener. The ordinary co-parcener’s share is not taken by 
the other co-parceners till his death. In the case of the father, 
as each son is born, his right is cut down pro tanto and the 
process may go on till at last it may ‘so happen that his share is 
insufficient to meet the marriage expenses. One can well 
visualise the situation if one realises that according to the old 
theory, self-acquisition stands on the same footing as, ancestral 
property. This is an obligation recognised by the Hindu. Law 
and enforced ig many a text by religious and social sanctions. 


e THAYAMMAL v. MUTHUKUMARASWAMI CHETTIAR, HR 
53 M. 119: 57 M.L.J. 588. 


Payment by one of several mortgagors would have been 
sufficient to save limitation, if the question depended on S. 20 
but S. 21 makes payments by one of the joint contractors 
ineffective for the purpose. In cases not covered by S. 21, pay- 
ments by one’ person may make the others liable in respect of 
the same obligation though the person making payment is not 
authorised in that behalf by the others provided he was a person 
liable to make the payment. 
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e Ma Yarr- v. THE- OFFICIAE: ASSIGNEE: EIR. ‘8iRang. 8. 





_ By an ordinary settleniént, “the settloy transferred pjäcti- 
cally ‘the whole of his property’ to trustees on. tiusts, as fo_pro-; 
perty coiprised | in the first three schedulgs i io “the settlement, fo 
distribute’ the’ income’ in a ‘particular ` manner and? ‘after’ “the 
youngest- of his children ‘attained the age ‘of wenty, tO sal “the 
property and distribiite’ the” procedds ` in -equal Shares be Eweeit 
, the children ‘then surviving, the issue of any child’ who ‘Was 
dead to represent his father’s share ; ‘and as to. property in ‘the 
fourth schedule, thé’ property was,not to- be distributed “unitil 
the death of the youngest child, and it was tò be* divided ‘then 
amongst the children living at ‘that date. Thé eldest són “aliè 
nated his interest in the corpus before it vestéd “in ‘hii and” the 
question for decision” was ‘whethe it was not the transfër' oF a 
Tratisfer of Property Act. The High. Court upheld the aligria- 
tion on the ground that’ the’ interest of ‘tlie assignor in’ the 
corpus was ‘a vested interest, and in ‘that ` way distinguished 
the case of a Hindu ` reversioner to "2 woman's” “estate. 
But. the Privy Council definitely Tejecth that ° grotind, 
They,” however, `, procé€d to ‘say that ` thé” contifigetit 
interest which the children took . .° . was ‘sortiti quité 
different from a mere possibility of a like naturé ‘OF ain “heir? 
apparent succeeding to the estate, or the chance ofa relation 
obtaining a legacy, and also something qüite different frora 
mere right to:sue”. In England, their Lordghips point “out 
that “it is a well ascertained form’ of property." 3. ii 
respect of which it is quite possible to raise money ‘ahd to dis: 
pose of in any way that the beneficiary chooses.” A’ distinc- 
‘tion. has .been recognised in England between contingent: in- 
terests and mere expectancies, the forniér being regarded as a 
possibility coupled with an interest. (See ‘for a’ .dis- 
cussion of it Annada Mohan Roy’ v. Gowr Mohan 
Mallik?) ‘This distinction has not so far ` been defi- 
nitely adopted in this country in view `of the ` general lan- 
guage of section 6 (a) of the Transfer of Property Act. ‘Though 
their Lordships lay down ‘the rule categorically and without 
any discussion as to whether the policy of the. legislation here 
is not wider (cfe their obServations in Annada’ Mohan Roy 
v. Gour Mohan Mullick?) the pronouncement must be accepted 
as importing the English rule here. 


oe or 
ad) 23 
:@ 











© 1. (1920) I.L.R. 48 C.'536 at 552. f 
2. (1923) L.E. $0 LA. 239: LISR. BW C. 929 at 936, 937: 45 MLJ. 617 (P.C). 
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e 
PANDIT BINDRABAN DINANATH v. OFFICIAL RECEIVER,TO 


C. T. A. R. A. Firm, I.L.R. 8 Rang. 187. 
` In view of the practical unanimity of opinion among ‘the 


several High Courts to the effect that when an adjudication is 
annulled under sectiod 43 of the Provincial Insolvency Act the 


Courts can vest the property, under section 37, in a receiver 
and continue all the proceedings theretofore pending, the dis- ` 
cussion of the vexed question whether under section 43 the 
Court has no option but to annul an adjudication after the 
period fixed for discharge has expired becomes largely acade- 
mical. The point made by &he Full Bench in Palani Goundan 
v. Official Receiver, Coimbatore’ and Jwala Prasad, J., 
that section 37, clause (2) contemplates an order of 
annulment being passed * apd that therefore there can- 
not be an automatic annulment on the expiry of the 
period ig met by the decision under review. The error 
underlying the reasoning in Palani Goundan’s case is the. 
assumption that where the Court has to pass an order, it must also 
have the power to say ‘no’ under certain circumstances. When 
a suit is declared abated, the Court has to pass a formal order 
dismissing the suit but that does not, mean that the Court can 
refuse to pass that order. The other ground adopted in Palani 
Goundan’s case’, viz., that based on the Privy Council decision 
in Badri Narain v. Sheo Koer’, is more difficult to be met. As 
Curgenven, J., points out, the Privy Council case was decided 
when section 148, Civil Procedure Code, had not been enacted 
and the languae to be interpreted in section 549 of the old 
Civil Procedure Code (now Order 41, Rule 10) was as man- 
datgry as in section 43 of the- Provincial Insolvency Act. The 
discussion in the Rangoon case under review, based on section 5 
of the Provincial Insolvency Act overlooks this fact that Badri 
Narain’s case? did not go on any provision corresponding to 
section 148, Civil Procedure Code. The Judicial Committee 
apparently hold that the mandatoriness of the provision is not 
inconsistent with the power of the Court to extend the period: The 
other decision in Ram Krishna Misra, Ex parte, which has also 
been relied on, has been overruled by a Full Bench of the Patna 
High Court in Gopal Ram v. Magm Ramt. Now that Madras 
has also fallen in line with the other High Courts, it remains 
to be seen what view will be taken as a result’of these decisions 
by the Rangoon High Court, when the question next comes 
before it. 





1. (1929) TL-R. 53 M. 288: 58 M.L.J. 369 (F.B.). 
2. (1889) L.R. 17 I.A. 1: TLR, 17 C. 512.%P.C.). 
3. (1924) I.L.R. 4 Pat. 51. 

4, (1927) I.L.R. 7 Pat. 375 (F.B.). 
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* Gurupss Kunpu CHOWDHURY v. HEMENDRA KUMAR 
Roy, L.R. 56 I.A. 29@; I.L.R. 57 Cal. 1: 58 M.L.J. 74 
(P.C.) and Gray v. Bacu MIAN, L.R. 57 I.A. 105: 
I.L.R. 9 Pat. 621: 58 M.L.J. 215 (PyC.). 


The decisions of the Privy Council in these cases set at rest 
some points on the question of mesne profits. As early as 1881, it 
was laid down by the Judicial’Committee in Fakharuddin Maho- 
med Ahsan y, Official Trustee of Bengal under the Civil Pro- 
cedure Code of 1859 that where ‘a decree was passed for mesne 
profits without specifying the perwod for which it was to be 
calculated, it was to be undergtood as meaning for the whole 
period till possession was delivered to the decreeholder ‘and not 
merely till the date of swit. The first question in the first case 
under notice arose with reference to the same point under “the 
Code of 1882 and their Lordships held that the decision would 
be the same under that Code as well. As the reasons given for 
the decision in Fakharuddin Mahomed Ahs v. Official Trus- 
tee of Bengal? hold good even under the Code of 1908, we 
venture to submit that the decision would be the same even if 
a decree in those terms passed under the Cotle of 1908 has to 
be construed. s 


The further question that arose in the cases was regarding 
the calculation of mesne profits where the defendant was not 
in actual possession, whether it was to be assessed on the basis 
of the rental or the value of the produce less the necessary 
charges. This question was by no means clear ĉn the decisions in 
India as pointed out by the Calcutta High Court in Pramada 
Nath Roy v. Secretary of State for India.” After the degsions 
under notice it may be taken as clear that where the defendant has 
let the properties to tenants and is not himself in actual possession, 
mesne profits as against him is generally arrived at on the rentai 
basis and not on the basis of the value of the actual produce. It 
may also be taken as settled by the first decision under notice 
that a decree for mesne profits against the defendant and his 
tenants in possession is not one against joint tortfeasors, so as 
to entitle the decreeholder to recover the value of the actual 
produce against either at his option. 

There is algo one other matter which even though it appears 
from the definition of “mesne profits” in the explanation of 
section 211 of the Code of 1882 and section 2 (12) of the Code 
of 1908, is sometimes overlooked. It has sometimes been laid 


a 1. (1881) L.R. 8 LA. 197: LL.R.'8 Cal. 178 (P.C.). i 
hy ie. ade (1026).01.L.R. 53 Cal, 92. DE. A 
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down. that:.what ‘the ‘plaintiff: lost is:the basis of the-assessifent 
ofthe meshe profits and not what: the-defendant actually gotori 
coiild. with reasonable. diligencé have:got, so that .if:the plaintiff; 
had simply let the Jagids ‘himself to. teharits when he-was origi-i 
nally in possession, he. could. recover only on the, rental, value. 
Their. Lordships have pointed out in these cases. that the proper. 
basis is what the defendant got ar could have got and not’what 
the plaintiff was getting prior to his dispossession. It is, we be- 
lieve, on this view that their Lordships overruled*the contention 
in the first case that as the plaintiff himself was a Zemindar 
and would only have let the lands to tenants and not have culti- 
vated them himself, he was efititled to recover mesne profits 
only on the basis of the rental value. 





JANAKINATH SINGHA Ray v, Niropparan Ray, LL.R. 
57 Cal. 148. 

In this case,*a suit for the possession of immoveable pro- 
perties and mesne profits was brought before the Civil Proce- 
dure Code of 1908 came into force and a decree for possession 
and a preliminary decree for mesne profits was passed after the 
coming into force of tlre Code of 1908; and the learned Judges 
have held that in such a case, the further proceedings are 
governed by the new Code and the suit must be held to be still 
pending to be disposed of by a final’decree, after the ascertain- 
ment of the mesne profits in the course of the suit itself. In 
coming to this cenclusion, the learned Judges have distinguished 
the decision of the Privy Council in Kedarnath Goenka v. 
Anant Prasad Singh’ on the ground that in that case, though 
the Mit was brought under the old Code, the first Court passed 
its decree for possession and directed the ascertainment of 
mesne profits when the old Code itself was in force. But what 
is important in the Privy Council case is that the decree of the 
Appellate Court which in law superseded that of the first Court 
was passed after the coming into force of the Code of 1908. 
If, therefore, the true view is fhat the decree of the Appel- 
late Court supersedes that of the Lower Court even in cases of 
affirming decrees, cf. Kristnama Chariar ¥. Mangammal,? Ven- 
kayya v. Sathiraju,? and Jowad Hussain v. Gendan Singh,* it 
may be open to question whether there is mfich force in the 
distinction drawn by the learned Judges. 


-2_-__ 


1. (1925) L.R. 
E ee 











52 I.A. 188: I.L.R. 4 Pat. 507: 48 M.L.J. 482 (P.C.). 

3. (1902) I.L.R.-26 Mad. 91 (95) (F.B.). - Ho e 
3. (1921) I,L.R. 44 Mad. 714: 41 M.L. J. 147. 

4. (1926) L.R. 53 LA 192: -ILL:R. -6-Pat. 84.51 M.L.J. 781 (P.C.), 


nA Eyen assuming. that: the. learned: Judges were right in hold: ; 
ing:that. the new.'Code applied to the proceedings.. for -thet 
ascertainment of:-mesne: profits, itis somewhat strange: that ‘it:; 
was assumed- þÞefore -themi that when aftdr the ‘passing -of the. 
preliminary «decree: for mesne profits.a party. to the suit. dies - 


and: his. legal représentatives are not brought:on the-record with-; 


in90: days, the suit would abate as regards the deceased person... 
Whatever might have been the understanding of the law -hefore : 


the decision of the Privy Counci? in Lachmi Narain Marwari 


v. Balmakund Marwari,’ there is ample authority after that : 


decision, for the view that after the passing of a prelitninary 
decree, there can be no question of any abatement of ‘the | Suit 


under Order 22 of the Cjvil Procedure Code. Reference may., 
be made in this connection to thé decision of a Full Bench ot, 
the Madras High Court in Perumal Pillai v. Perumal Chetty i 


which overruled the decisions in Subbarayudu v. Ramadas . 


and Natesa Pillay v. Kannammal, which held that a suit , 
abated if the legal representatives were not brought on the, 


record within the time limited, though the death of a party took- 


place after the preliminary decree. That this “s the view even 


in Calcutta, seems to be clear from NagireAhmad v. Tamijaddi,’ 
See also Rahim Bakhsh v. Walaiti Ram, Peetha Swamigadu. 
v. Ramachandrayya™ and Debinath v. Bissesar Das.?. For 
the above reasons, we venture to doubt whether the concession 


made by the appellant’s counsel was right and the suit Should ; 


not in any view have been held not to have abated, owing to 
the fact the legal representatives of the, deceased parties were. 


not brought on the record within ninety days after their. death. » 


KRISHNAJI ANAJEE v. ANAJEE DHONDAJEE, LER‘ 54: 
Bom. 4. ar gena | 


The plaintiff, in this case, sued for a declaration’ that ad 


gift deeds executed by his father in favour of his other sons 
would not affect him as the preperties gifted wefe set apart in 
the partition for the maintenance of the father and his wives 
during their life-time., The suit was brought in the’ life-time 
of the father himself but after six years of the gift deeds and 
the learned Judges held that*the suit was barred under Art. 120 











5. (1924) L.R. 51 I.A. 321: I.L.R. 4 Pat. 61: 47 MLJ. 441 (P.C,) 
6. (1928) I.L.R. 51 Mad. 701: 55 M.L.J. 253 (F.B.). 
. 7. (1921) I.L.R. 45 Mad. 872: 42 M.L.J. 30%. --- -= ==- 
8: (1923) 19 L.W. 173. 9. A.I.R. 1929 Cal. 430. 
10. A. I. ees 1930 Lah. 329. - 11. (1929) 120 I. Cr te Dy, 
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of the Limitation Act and that it was not governed by section 
23 or Art. 127 or 144 of the Act.® It can hardly be doubted 
that the decision on ‘ll the points is fully supported by authority, 
although, we believe} that it will still be open to the plaintiff to 
sue for the possession of his share of the properties gifted after 
the lives of the maintenance holders and Art. 126 of the Limita- 
tion Act will not stand in his way. According to the plaintiff 
the father and his wives had at best only a life-interest for their 
maintenance and any alienatién beyond théir lives would be void 
and not require to he set aside. 


Dealing with the contention’ under Art. 127, the learned 
Judges observe that the article has only to do with the proper- 
ties if they are joint family properties at the time of suit and 
not with propertics which once were joint family properties 
but afterwards ceased to be so by virtue of a partition in the 
family. This proposition is supported by the decisions refer- 
red to by the learned Judges. We do not, however, understand 
the learned Judges to have laid down that if some of the joint 
family properties are subjected to a partition and some items 
are left undivided in the possession ef maintenance holders, the 
members of the family must be deemed as a matter of law to 
have become divided even in respect of the latter properties. 
Although the presumption of the Hindu law is that a partition 
is complete both as regards the members of the family and 
the properties, see Anandibai v. Hari Suba Pai and Vaidya- 
natha Aiyar V, Aiyaswamy Aiyar?, it is rebuttable and it is 
possible that though. with regard to some of the properties, 
the joint family status may be disrupted, it may still remain 
with regard to the others. This was clearly brought out in 
the recent decision of the Privy Council in Konammal v. Anna- 
dana, where their Lordships held that though the members 
divided the partible properties, the impartible estate continued 
to be joint family property with.its incident of survivorship. 


TE deog e ge TC 
1. (1911) I.L.R. 35 Bom. 293. 
2. (1908) I-L.R. 32 Mad. 191: 19 M.L.J. 94 @.B.). 
3. (1927) L.R. 54 I.A. 114: LL.R. 51 M.%89 & 204, 205: 54 M.L.J. 504 (P.C.). 
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* Tur Crown v. Suki Dev, LL.R, 11 Lah. 220. ~ 


An admittedly novel application by the Crown to force a 
counsel on an accused without his consent and against his wishes, 
so as to represent him during his absence thm Court was rightly 
rejected by their Lordships as opposed to law. The difficulties 
in the way of the Crown in proceeding with a trial where one of 
the accused is unable to be present owing to illness caused by a 
voluntary act, such ag a hunger-strike, are no doubt unprovided 
for by the Code of Criminal Procedure as it cxists but that is 
no reason why the power applied fôr by the application should 
be upheld as existing in the Caurts. As pointed out by Shadi 
Lal, J., even S. 561-A which provides for the inherent jurisdic- 
tion of the Court cannot*be invaketl for the purpose of doing 
an act which would conflict with any of the provisions of the 
law or the general principles of criminal jurisprudence. Nor 
is there anything in the English practice to justify such a pro- 
cedure. The decision in Reg v. YScwado* is indeed an authority 
to the contrary. It may be re-called that a bill was introduced 
to provide for such a situation but so far the Legislature has 
not been persuaded to accept it. The decisién is noteworthy 
as one more landmark, in the judiciary *vigilantly resisting the 
claims of the executive to encroach upon the liberty of the 
subject except under due process of law. 


Kor SAHU v. ATUL KRISHNA Guosu, LI,R. 9 Pat. 118. 


The point discussed in this case is one that arises fairly often, 
viz., whether a puisne mortgagee or a ‘purchaser of the equity 
of redemption impleaded as a party in a mortgagee’s acti8n is 
bound to set up any mortgage right of his in priority to the plain- 
tiffs mortgage, on pain of being barred if he fails to do so by the 
rule of constructive res judicata from enforcing his rights in a 
later action. The two Privy Council decisions that lay down the 
rule on this question are those in Sri Gopal v. Pirthi Singh” and 
in Radha Kishun v. Khurshed Hossein? It is only when the 
pleadings properly raise the question of the priority of the respect- 
ive mortgages that a party properly added as having a right to 


redeem the plaint mortgage is called upon to set up a paramount 


claim of a superior right. Where the plaint does not clearly and 
explicitly deny the prior rights of the defendant, it is not incum- 
bent onthe latter to put in issue his rights as prior mortgagee. 


——y¥——___-—__——- 





1. (1854) 6 Cox Cr. Cases 386. 
2. 902) L.R. 29 I.A. 118: LL.R. 24 A. 429 (P.C.). 
3. (1919) L.R. 47 L.A. 11% T.I$R. 47 C. 662: 38 M.L.J. 424 (P.C), 


N.TI.C, 
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While it is true that the application of the rule of res judicata by 
the Courts in India should not be iffluenced by technical con- 
siderations of form but by matter of substance (Sheoparsan Sgh 
v. Ramnandan Prasad‘ and Kalipada, De v. Dwijapada, Das*) 
it must be remembered that this is subject to the safeguard that 
the liberal application of the rule is only to be “within the limits 
allowed by law.” In matters of*constructive res judicata under 
Explanation IV to S. 11, Civil Procedure Code, it is for the 
party who. relies on it to prdve strictly tle necessary elements 
for the application of theyrule. The question raised in the 
judgment under notice is discussed even more fully and clearly 
in a later judgment of the Patna Court itself in Sadu Behera 
v. Dibakar Tarai. Das; J., after discussing the question both 
or principle and authority has formulated the rules in a series 
of propositions which-may be taken as setting out concisely the 
general effect of the authorities on the point. 


KING- EMPEROR v. Ram TAHAL SINGH, LL.R. 9 Pat. 169. 


The construction of the rule that found favour with the 
Court in this case is not the only one that is possible. There is 
very much to be said in favour of the opposite view. A licensed 
motor vehicle which the rules prohibit from carrying more than 
four passengers was allowed to carry five friends of the owner 
gratuitously and not for hire in the public highway. The judg- 
ment holds that an offence has been committed inasmuch as 
the restriction was held to be operative not only when the vehicle 
is a@ually plying for hire but also during the entire period for 
which the license was granted. In other words it was held that . 
it was not open to the owner of the motor vehicle during the 
time for which the permit was granted to free that vehicle from 
the conditions of the permit. Reliance was placed upon the deci- 
sion in Hawkins v. Edwards," but the case is not exactly similar 
and it may be p&rmissible to doubtethe correctness of that decision 
itself. It is difficult to see why the owner should be deprived of 
the use of his vehicle on other occasions when it is not plying for 
hire like any other owner unless the language of the rule is clear. 
The recent decision of the Bombay Court in Ganesh Ramchandra 
Rajwade v. Emperor? supports this view. . f 
saaa Ja T 
4. uae L.R. 43 I.A. 91 at 98: I.L.R. 43 C. 694: 31 M.L.J. 77 (P.C). 

. (1929) L.R. 57 ILA. 24: 58 M.L.J. 171 at 175 (P.C.). 


6. (1929) I.L.R. 9 Pat. 539. 
7. (1901) 2 K.B. 169. e S ALR. 1930 Bom. 161, 
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° Firm or Monan Lat Harpro Das v. COMMISSIONER OF 
IncomE-TAX, Bimar anp*Orissa, I.L.R. 9 Pat. 172. 


An application under S. 66, cl. (2) of the Income-tax Act 
has to be made within one-month of “the passing of an order” 
under S. 31 or 32 of the Act. It was held in this decision that 
the application should be made within thirty days of the actual 
date of the recording of the order by the officer irrespective of 
the question whether the order was pronounced after notice to 
the parties or when it was communicated if no date was fixed for 
the passing of the order. We think the conclusion is not cor- 
rect. There is no discussion of the authorities bearing on the 
question in the judgment under notice but it is said the language 
is plain and the literal rheaning shuld be given to the actual 

' language without any reference to question of hardship. The 
attention of the learned Judges, it, would appear, has not been 
drawn to decisions of other Courts on analogpus. provisions of 
other Acts as to when an order is “made” or “passed.” It has 
been held in Madras and Bombay that there can be no valid order 
unless it is made after notice to the parties affegted by it or it is 
communicated to them im the absence Of such notice. As 
observed by Mr. Justice Venkatasubba Rao in a recent decision in 
Swaminatha v. Lakshmanan Chettiar’ the very word “order” 
by necessary implication, means in law that the party affected 
has had reasonable notice of it. The same principles had been 
laid in earlier cases to none of which reference is made in the 
judgment: Annamalai Chetti v. Cloete? Seshama v. Sankara,” 
Secretary of State for India in Council v. Gofisetti Narayana- 
swami Naidu and Abdul Ali v. Mirja Khan® There is aefull 
discussion of the question in Szvaminatha v. Lakshmattan Chet- 
tiar referred to above. Where no notice of the day fixed for 
making the order is given to the parties, the order can be deem- 
ed to be made only when it is communicated to the parties affected 
by it or, if they prevented its communication to them wilfully or 


otherwise, when it would have been communicafed to them in 
the usual course. 


The second question raised and decided in this case is whe- 
ther the time taken for obtaining copies of an order under S. 66, 
cl. (2), refusing to make a teference to the High Court can be 
excluded in calculating the period of six months within which 
the application to the High Court should be made under S. 66;; 





pou ———— 
1. (1929) I.L.R. 53 M. 491. 2. (1883) I.L.R. 6 M. 189. 
3. (1888) I-I®R. 12 M. 1. 4. (1910) I.L.R. 34 M. 151, 


5. (1903) Î.L.R. 28 B. 8, 
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cl, (3). The learned Judges hold that S. 12 of the Limitation 
Act will, by virtue qf the amended Ù 29 of the Limitation. Act 
(IX of 1908), apply to such applications and the time can be ex- 
cluded. The difficully, however, consists in applying the lan- 
guage of S. 12, cl. (2) as it applies only to cases of appeals, 
applications for leave to appeal and applications for review. 
The judgment under notice, while appreciating the difficulty, 
proceeds to hold that S. 29 should be liberally , construed and- 
their Lordships hold that the time taken in obtaining copies 
can be deducted. This comclusion, however, does not seem to 
be correct as there is no warrant in enlarging the scope of S. 12 
to cases which do not come within its ambit. Nor. is there 
any real hardship as the period of six months provided for in 
S. 66, cl. (3) is sufficiently long to enable the affected party to 
obtain all the necessary papers to satisfy himself as to the neces- 
sity of an application. The reference in S. 29 of the Limita- 
tion Act to applications under special or local law does not 
justify the inference drawn by the Court that S. 12 was intended 
to be applicable to all cases of applications under special or 
local law. Appfications are mentioned in S. 29 merely because 
some of the sections of the Limitation Act which are made appli- 
cable other than S. 12 itself, are made to apply and also because 
some kinds of applications also can get the benefit of the deduc- 
tion of time allowed by S. 12 of the Act. 
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" NinwaN Bawapur y, FArem Bawapur, 1.L.R. 52 All 
178. ' 


The judgment of Mr. Justice Mukefji in this case would 
seem to go too far in saying that because the compromise with 
the widow proceeded on the footing that the deceased husband 
was undivided with the rest,-the compromise must necessarily 
not be binding on the reversioner because then ea concesso, 
there is no widow’s*estate and no reversioner. If the compro- 
niise, for instance, simply recorded that the husband died un- 
divided, and the widow is given maintenance, then obviously, 
the reversionary estate would get nothing by the compromise 
and the compromise woyld fail foy that reason. It wipes out 
the reversionary estate for no Consideration whatever. Then 
it might rightly be said that the reversionary estate is com- 
pletely extinguished. Cf. Amrit Narayan Singh v. Gaya Singh’. 
The same would be the case if the widow get something abso- 
lutely. One condition laid down by the Privy Council in 
Ramsumran Prasad v. Shyam Kumari? is that the compromise 
must be for the benefit of the estate and net merely for the 
personal advantage of the limited owmer. Their Lordships’ 
observations in the same case with reference to Imrit Kunwar 
v. Roop Narain Singh? have a bearing on this question. 
Their Lordships say “in a dispute between a person claiming 
to be an adopted son of the previous owner and the widow 
and her daughters who would have titles aftes her, the widow 
gave up her daughters’ rights in consideration of her own re- 
maining. practically unimpaired. Such a compromise could 
obviously not stand; indeed it is not a compromise at all.’* But 
the estate of the husband might consist of this property and 
other property his self-acquisition. The litigation might be 
disastrous to her other estate. She might find the compromise 
really beneficial to her other estate, that is to say, including the 
reversionary estate. In certain circumstances, ¢xonerating the 
estate from liability from co8ts in ‘itself might be a benefit 
conferred on the estate sufficient to justify the compromise. If 
the compromise proceeds as it should proceed, if it is a true 
compromise “on the assumption that there was’ an antecedent 
title of “some kirtd in the parties,” the agreement acknowledg- 
ing and defining what. that title is, the compromise cannot be 


characterised as wiping out the reversionary estate merely be- 
> i 





1. (1917) L.R. 45 LA. 35: LL.R. 45 C. 590: 34 M.L.J. 298 (P.C). 
Z. (1922) L.R.°49 I.A. 342, 1.lẹR. 1 Pat. 741: 44 M.L.J. 751 (P.C). 
3. (1880) 6 C.L.R. 76. 
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od f oa 
cause it acknowledges the title of the members of the family in 
a portion of the subject-matter of the litigation on the assump- 
tion that the family is undivided. The whole question 
is, we should think, “Did she represent the estate or did she 
merely act for her own advantage?” ` What she got as a result 
of the compromise and for whorh is a very important factor in 
the proper determination of this question. What title she acknow- 
ledged in the other side might have a material bgaring on this 
question. But if she acted on behalf of the estate and got some 
benefit for it—what title éxActly she acknowledged in the other 
side would not seem to be material. A’ further question thar 
arose in the case was onè of limitation.’ More than six years 
nad ‘elapsed from the date ‘of, the’ compromise. The’ suit Was 
by the daughter and daughter’s son: The daughter’s süit was 
apparently barred; the ‘question ‘was whether the daughter’s 
son’s would be barred. It is: diffictilt to appreciate the distinction 
on principle betwéen a case like the present and a case of alie- 
nation. No doubt Art. 125 starts limitation from the date of 
alienation, while Art. 120 makes it start on the accruing of the 
cause of action. ° But the ratio of the Full Bench decisions , in 
Varamma v. GopaladaSayya* and Kesho Prasad Singh v. Sheo 
Pargash Ojha® on Art. 125 js that there is only one cause of 
action for the whole body and the action brought is a represen- 
tative action. That principle is equally -applicable to suits 
brought to declare compromise decrees not binding... 





Munammap SHAFI v. MUHAMMAD Sam, I.L.R. 52 All. 
248° si : 
The statement of the rule as to estoppel in this. case may 
be correct enough with reference to the facts of the case but 
its accuracy may be doubted if applied to all cases coming with- 
in section 115.. That section, it must be borne in mind, covers 
a number of situations, as the section aes indicates, five of 
them: 

(1) that caused by declaration,. 

(2) that caused by act, l 

(3) that caused by omission, * . ; 

(4) that causing a belief that a thing. is- true, and 

(5) that permitting a belief that a thing is true. x; 





4, (1918) I-L.R. 41 M. 659: 35 M.L.J. 37 (FB). 
5. (1921) T.L.R. 449A. #9 (FB). 
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e A feature common to all estoppel is that the other person 
must have actéd upon thegbelief. If a person knows the truth, 
it is of course impossible to say, whatewer the circumstances 
under which the estoppel is claimed to arife, that he acted upon 
the belief of the truth of the representation (Mohori Bibee v. 
Dharmodas Ghose"). 


But the proposition stated in the case is that “the party 
relying must show that it was not reasonably possible for him 
to know the true st&te of affairs by pursuing inquiries reason- 
ably and with diligence. Where truth is accessible to a party 
the plea of estoppel upon representation fails.” That is far 
wider. In Carr v. London and North Western Railway Com- 
pany? Brett, J., as he then was, states the rule as four different 

propositions. i 


-(1). If a man by his words or conduct wilfully endeavours 
to cause another to believe in a certain state of things which 
the first knows to be false and if the second believes in such state 
of things and acts upon his belief he who knowingly made the 
false statement is estopped from avowing afterwards that such 
a state of things. > À 


~ (II) Ifa person either in express terms or by conduct 
makes a representation to anothes of the existence of a certain 
state of facts which he intends to be acted upon in a certain 
way and it be acted, upon in that way in the belief of the exist- 
ence of such a state of facts to the damage of him who so 
believes: and acts the just is estopped from denying the exist- 
ence of such a state of facts. 


(III) If a man, whatever his real meaning may be, sd*con- 
ducts. himself that a reasonable man would take his conduct to 
representation and that the latter has intended to act upon it in 
a particular way and he with, such belief does act in that way 
to his damage the first is estoppee from denying that the facts 
were as represented. 


(IV) If in the transaction itself which is in dispute, one has 
led another into the “belief of a certain state of faci; hy con- 
duct of culpable negligence calculated to have that result and 
such culpable negligence has been the proximate catise of leading 
and has led the other to act by mistake upon such belief, io his 
_ the second’ cannot be heard afterwards, as against ‘the 





» (1902) L.R. 30 I.A. 114: LL.R. 30 C. 539 TEC). 
2. (1875) L-R. 10 C.P. 307. 
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first, to show that the state of facts-referred to did not exist. 
As-regards the third of the propositigns, in the particular case, 
his Lordship held that the plaintiff’s servants could not be 
taken to have been mjsled as they failed to act with reasonable 
care and attention. The meaning of that is if even on the 
representations made, any man acting reasonably would not 
nave acted in the particular manner, there is no estoppel. The 
fact that the plaintiff acted is not sufficient. The re; presenta- 
tion must be such that a man acting with reasonalsle care would 
have so acted. That does not go saving near the proposition 
as stated. As regards the läst case, the very reference to negli- 
gence as proximate cause (“real as some other case would 
call it) leads to the further inference—that where the particu- 
lar, result would not have ‘followed if the plaintiff had acted 
with due diligence—the negligence of the defendant cannot be 
said to be the proximate cause and the plaintiff must fail. As 
regards the law of contract, the rule laid down by the Contract 
Act in the case of fraud and misrepresentation is—that if the 
Pafticular representation did not cause the consent, the contract 
is“ good notwithstanding. In the case of fraudulent misrepre- 
sentation, if the consent was caused by it the contract is vitint- 
ed.” If, on the other hand, the consent is caused only by inno- 
cent misrepresentation or by «silence amounting to fraud under 
section 17, then if the other party had’ thé means of discovering 
the truth with ordinary diligence the contract is not affected. 
Jf that principle, is to be applied to estoppel, in thé first of the 
cases referred tô by Mr. Justice Brett, means of discovery of 
truth with reasonable diligence is no defence, while in the 
secogd case, it would be. In this connection, it may be noticed 
that in one of the cases really coming under estoppel, vis., 
section 41 of the Transfer of. Property Act, the statute makes 
cxpress provision that the transferee must have taken “reason- 
able care to ascertain that the transferor had power to make 
the transfer and also acted in good. faith.’’ Tn connection with 
section 43, Transfer of Property Act, which is another statutory 
application of the rule of estoppel enunciated in section 115, 
Evidence Act, also it has been held that „the transferee should 
‘allege and prove that he took the transfer believing in good 
faith and after one enquiry though «the authori sities cited do not 
go so far. (Haitikudur Narain Rao v. Andar Sayad Abbas 
Salitb.*) 


aCe La = = 
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* The ordinary rule as to misrepresentation is thus stated 
by Baggallay, L.J., in Redgrave v. Hurd*. “The person who 
has made the misrepresentation cannot befheard to say to the 
party to whom he has made that represerftation, ‘You chose to 
believe me when you might have doubted me, and gone further.’ 
The representation once made relieves the party from an in- 
vestigation, even if opportunity is afforded. I do not mean to 
say that there may not be certain circumstances of suspicion, 
which might fut a person upon enquiry, and make it his duty 
to inquire, but under, ordinary circumstances, the mere fact 
that he does not avail himself of the opportunity of testing the 
accuracy of the representation made to him will not enable the 
opposing party to succeed on that, ground.’’ These observa- 
tions were made with reference*to false misrepresentation *in 
connection with a contract which was said to vitiate the con- 
tract. But there is no reason why a different rule should apply 
to estoppels. As between fraudulent misrepresentation and 
innocent misrepresentation, this difference there is as noted by 
Kay, L.J., in Low v. Bouverie”. “If there was fraud, and the 
statement was intended to mislead, its ambiguity would not be a 
defence; but where no ffaud is alleged,eit is essential to show 
that the statement was of such a nature that it would have 
misled any reasonable man, and that the plaintiff was in fact 
misled by it.” 


The authorities do not seem to justify the broad statement 
extracted above; the failure to inquire only if certain circum- 
stances would prevent the estoppel from arising. In the case 
itself, the admission of title was equivocal and uncertaingand 
the various documents of which the person relying upon estop- 
pel had notice gave varying descriptions which must have put 
him upon notice and failure to inquire was legitimately taken 
as leading to the inference that he did not act upon it. 


Emperor v. Kanwer SEN, I.L.R. 52 A. 263 (F-.B.). 


The cases where costs have been allowed against the Crown 
were thus classified by their Lordships in Johnson v. The King’. 


(1) Whereethe Crown is treated as an ordinary litigant 
under the authority of local statutes as is generally the case in 
self-governing Colonies. : 








a oe 





4. (1881) 20 Ch. D. 1 at 23. 
5. (1891) 3 Ch. 82 at Mg. e 6. (1904) A.C. 817, 
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- (2) Where the question arose under a petition of right or 
some proceedings analogous to a petétion of right. |. 

(3) Exceptional cases where justice seemed to’ require that 

the Crown should pdy-costs or where the Crown was not un- 
willing to be treated as a litigant. : 


Their Lordships finally laid down the ‘ile that the ona 
neither pays nor receives costs unless the case is governed by.a 
local statute or there are exceptional cirgumstagces justifying 
a departure from the ordinary rule. As the subject of costs is 
provided in the Criminal Procedure Code, there is no scope for 
resort to the reserve of power indicated in the last few words. 
(See Sankaralinga Mudaliar v. Narayana Mudaliar’.) . The 
only question is whether séction 526*provides for payment of 
costs to the Crown. It was obviously intended for the purpose 
and the only question-is whether the language is apt for the 
purpose. The question argued was whether the Local. Govern- 
ment is a person opposing the application. The section does 
not speak at all of the Local Government but only of the Public 
Prosecutor and costs apparently are to be directed.to be paid to 
the. Public Prosecutor. Unless the Gourt directs notice to the 
Local Government it i$ difficult to’ see where the Local Govern- 
tient as Such comes in. The question is considered” and the 
Local Government is held to be a person within, the, meaning 
of section 526. 





I OE 4 (1922) LR. 45 M. 913:,43 YEL.. 369 (EB. 
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06% Rayyal dei RAMaap 2; MaNeataM, F. ER. 253'My 597: 
59 M.L.J. 289-(PiC. Jac LiT Ce Bet HA Se Aadi 
-nce The judgment.is very meagre’ It affirms thé decision of 
the Madras High-Court in Arwnachallam Chettiar ve Mangélainé 
Ia it, their, Lordships: approve: ofthe ‘decisions in Madras *that 
have held’ that’.a custom exempting. the tenant ‘rom! liability 
‘from rent when he. leaves thé land fallow is provable-and is 


E not “inconsistént with, section 4. of the Madras Estates- -Land 


Act, Their Lordships had not tò consider the exact ‘scope of 
this custom. but they do not seem to see any objection to a 
custom excusing the tenant fjom payment even though the 
tenant does not choose to cultivate out of mere caprice or negli- 
gence. “That question ‘has been the subject of numerous -deci- 
sions here.. Their Lordships had not to- consider -them. 


Their Lordships also approve of the decision of the High 
Court that if the tenant cultivates wet land with dry crops 
when there is sufficient water for wet crops, he is liable for 
‘wet sarasari, but if he does so for want’ of water, then he is 
not liable for wet sarasari, but only for dry rates. Whether 
it is waram of the dry crop or the cash dry rate, for which 
he is liable, their Lordships do not decide- for want of mate- 
rials. The landlord is not entitled, their Lordships also hold 
to have experimental harvesting, that is to say, to harvest a 
portion himself and charge the tenant for the whole on the 
basis of the harvest of the portion. . ; 

-NARAYANASWAMI Atyar v. Rama Arvar, I.L.R. 53 M. 
692 (P.C.). a SS ee 
` In this case their Lordships affirm the judgment of the 
Madras High Court in Rama Aiyar v. Narayanaswanu, Aiyar,? 
but on the short ground that there cannot be a valid surrender 
by a widow in favour of the nearest male reversioners (here 
the daughter’s sons) withoutethe consent of the intermediate 
female reversioner (the daughter). Their Lordships leave. the 
question whether the consent of the daughters would have 
validated the surrender open. a 


s ` 











1, (1915) EL.R. 40 M. 640: 31 M,L.J. 168.¢ 
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:\02 GANESHI, TLAN Y. CHARAN. SINGIL R 575 lh AS TBO: 
I.L.R. 52 All. 358; 59 M.L.J. 14 GP iC.Y2S LAM OA 


Jo nébsreh the <qudition wasssas vto? thenorights: off f cori- 


tribstienotader:S.i 8A bithe Transferió fBropeltytiActibsDherg 
were dtybsSéts10 £:priepenties Xtand. M :bothjunden.mortgage, K 
wassold:torS reserving: a» portionof the ‘purchase?thoney «for 
the discharge of the mortgage. Property W was subsequently sold 
in execution of a decree sub ject to the mortgage angpurchased by 
‘A, Property K was sold in exécution. of. andther decree and pur- 
chased by B subject again to the mortgage and the purchaser 
subsequently transferred his interest to S. S then paid the mort- 
gagee and brought a suit for contribution against 4. A con- 
tended that as plaintiff was bound under his contract to pay 
up the mortgage he could not claim contribution.. Their Lord- 
ships held agreeing with the High Court that S. 82 applied and 


the’ deféndant was not party .to the contract and he being a 
purchaser subjecie to the mortgage the benefit of the contract 
kad ‘not also passed to him in law or in equity. Their Lord- 
ships do not consider in what cases the benefit of the contract 
Would in the absence of ‘a specific assigninent of the right, pass 
to the subsequent purehaser, whether for instance if he pur- 
cliased free of incumbrances it would pass. 


vs. MT. Nawast Becam v. Mr. Ditarroz Becam, L.R. 


57 I.A. 181: L.R. 52 All. 272: 59 M.L.J.-262 (P.C.). 


The plaintiff’s predecessor-in-title had sued as the heir of 
a deceased Muhammadan for his share of the properties and had 
got &@ decree first sub ject to payment of the defendant’s dower, but 
having failed to make the payment, did not recover possession 
but now sued to recover the share unconditionally on the ground 
that, the widow had been fully paid up out of ‘the -usufruct: 
The . suit had been made possible by-Maina Bibi: v. Chaudhri 
Kakil ‘Ahmad, ‘where in similar circumstances the suit: was 
held not barred by ‘es judicata? and maintainable. The point 
in this..case was the further point’ whether the widow could 
set. up a claim-to-interest which she did not set up in the pre- 
vious litigation. Their Lordships. held agreeing with the High 
Court that the claim might and ought to have been set up in 
the previous suit and was consequently barred. Similar ques- 


tiohs“have arisen in connection with mortgage suits when the 
K ; 


. = —— 2 Pe a Me = LF 
L (1924) L.R. 52 LA. 145: ILL.R. 47 ,All 250: 48 M.L'J. 667 (P.C.), 
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view, prevailed;:thatea second siitafor redeniption<lay: as tortie 
binding. nature of thefcSntlusions(-of} thes PreviouseStit ASUtG 
the .terms:on which;xedémptionz¢duldlsb ‘Chad ivanidi haves beta 
similarly decided. The right on which the defendant, Held atid 
the extent of such right having-been already determined, pro- 
vided_a second suit lay, it was: inevitable that the Court should 
hold that ‘the conclusion stiotild be bindin 
suit. The: pgevious suit had been. decreed and nòt dismissed 
sion res judicata, In Mt. Maing Bibi v. Chaudhri V7 akil Ahmad, 
lismissal was on 
the ground of non-compliance with the conditions imposed by 
the decree, viz., paymené of the, amount found due within six 
months. Even so their Lordships held that’ the conclusion in 
the previous suit as to the precise nature of the defendant's 
holding and her rights in ‘connection’ with it were rés judicata, 





SUBBU CHETTY v. ARUNACHALAM CHETTIAR, L.E. R. 53 
M. 270: 58 M.L.J. 420 (F.B.). . 
This is a very remarkable illustratfon of how some obiter 
of the Privy Council becomes the starting point for a whole 
mass of case-law in reversal of the previous consensus of autho- 
rity.which on a fuller examination or in the light of the later 
rulings of that august body itself is found to, be not justified. 
One cannot help very much wishing that Courts resisted the 
temptation as the Bombay High Court usually does of giving 
effect to such obiters. Such obiter of Lord Macnaughten in 
the course of the hearing in Khwaja Muhammad Khan. vy. 
Husaini Begam,? ted Sir Lawrence Jenkins and ;Mr. Justice 
Mookherjee in Debnarayan Dutt v., Chunilal Ghose® to take a 
liberal view as to the tight of strangers to the contract to sue 
to enforce it on the ground that it was for their benefit and 
thereafter there was a perfect jangle of case-law*some in favour 
and some against that position. The whole question was re- 
examined in this case and the law has been put on the footing 
on which it was before the new current started. It is laid down 





=y 


1 (1924) LR, 52 LA..145: LL.R. 47-Al. 250:. 48-M.L.J. 667 (P.C.). 
2, (1910) L.Re 37 I.A. 152: LL.R. 32 All. -419: -20-M.L.J: 614 (P.C.). 
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where the. contract issa term in ‘a marriage: i séttlement’ ora 

family arrangement, and (iv). or Jastly where the promisee: entéts 
into relations with tl third ice or is eee Trom, a deni 
his- a ree : : z 7 na 


Seat ea UENIR agi i 





Sige RADNA v. Tay Sadek. LLRË §2° Air 
363 (E.B.). 

© ` This case is yet another illustrations of what we have 
remarked when dealing with Subbu Chetty v. Arunachalam - 
Chettiar, A remark’ of the Privy Council in Ganesh Lal 
Pandit v. Khetramohan Mahapatra? has necessitated two re- 
ferences to the Full Bench one in Madras, Ratnasabapathy 
Chettiar v. Devasigamony Pilla’, another in- ‘Allahabad, the. case 


under review, 


It is held in both these cases that. the Article of Dimi 
applicable to a suš to enforce the personal covenant in a regis- 
tered mortgage is the six years’ rule: Art. 116 and not the three 
years’ rule. 





o 
e 
e 
e 
ey 1. (1929) LL.R. 53 M. 270: 58 M.L.J. 420 (F.B.). 
2 (1926), L.R. 53-I.A. 134: LL.R. 5 Pat. 585: 51 M.LeJ. 82 (P:C.). 


3. (1928) I.L.R. 52 M. 105: %6 M.L.J. 10 (F.B.). 
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-. °.GoPICHAND v: THE Crown,.I.L.R. 11 Lah. 460.: 
ee <"Krishnasawmy.- Aiyangar, eee Cuddalore, 
prites n e a ee Pe i 

The decision in Gopichand v. The Crown is one 
of considerable importance to ‘the legal profession. Their 
Lordships clearly lay down for the guidance of the practitioners 
and ‘the Courts how the provisions of S. 162 of the Code of 
Criminal Prdétedure® and S. 145- of the Indian Evidence Act 
have to be applied when circumstances warranting their appli- 
cation crop up during enquity or trial before Courts. I have 
come across several instances “where the rule is not correctly 
observed by Judges and lawyers. ` The case on hand is a flagrant 
instance of the kind. i a 

‘The Code provides that statements made by a witness 
before the investigating officer can be uséd for the purpose of 
contradicting him in the manner provided by S. 145 of .the 
Indian Evidence Act. If it is intended to contradict him by 
the writing his attention must, before the writing can be proved, 
be called to those parts.of it which are to be so used. 


After getting a particular answer, ask the’ witness first 
whether he made such and -such statement before the police 
officer. If he says, yes, good. If he denies or states that he 
does not remember, put to the witness the relevant portion of 
the record which is alleged to be contrary to his statement in 
Court and thus give him an opportunity. to’ reconcile the same, 
if he can, . It is only then that the record of the previous state- 
ment becomes admissible in evidence for the purpose ofecon- 
tradicting the. witness and can then”be proved in any manner 
permitted by. law. i : ; i l 
E E 


_ The policy of the law thus enumerated can best subserve 
the intention in practice if the investigating officer is examined 
last and not as the first witness as is not unoften done by prose- 
cutors. The opportunity of *proving specific previous state- 
ments denied by the witness is lost unless the Court permits the 
officer to be recalled.. Of course, if the officer is not called by 
the. prosecution, the only remedy is to get him called as a Court 
Witness or.summmon him fof the defence, either of which causes 
will considerably handicap the defence. - 


- - -Failure of justice will be avoided if two things are accom- 
‘plished: (1) Strict adherence to the provisions of the two 


1: (1930) TeL.R. 1’ Lah: 460. 
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sections ` mentioned above’ by putting questions in a suitdble 
form .and marking the portions as exhibits. (2) The Crown 
examining the T Sh officer as the last witness to enable 
the policy of the law to be worked out. 


[In the above case, the prosecution witnesses werk cross- 
examined by the counsel for the accused as to the statements 
made by them in writing before the Head Constable during the 
investigation and also before the committing mggistrate. To 
some questions the witnesses stated either that they did not 
make the statements or that they did not remember having 
made them. The cross-examiner left the witnesses at that. 
without- putting to them the specific portions of the statements 
by, which he intended to contradict them but instead put to the 
investigating officer, when he appeared as a witness, the ques- 
tion whether those statements were made by the witnesses. 
The case under notice points out that under S. 145 of the Evi- 
dence. Act, the witness’s attention must be specifically drawn to 
‘the alleged. contradiction before it can be used against him 
and that S. £55, cl. (3) does not make the proof through the 
investigating offiter sufficient to let jt in for the purpose of 
contradiction.—Ep.] ° 


i 

Fi: M. TE ‘y, COMMISSIONER OF INcoME-TAX, ILL.R. 
9 Pat.-185. 

The facts ef the case were kai and their Lordships 
rightly held-that the income was “agricultural income” as de- 
fined by S. (2)'(1) (b) of the Income-tax Act and hence ex- 
empt from tax. The mere use of machinery does not by itself 
suffice to: convert every process employed as an industrial pro- 
cess. Even for purposes of agriculture and as incident to agri- 
cultural. processes, machinery may have use and scope for opera- 
tion, The decision in Killing Valley Tea Company, Lid. v. 
Secretary of State for. India in Council’ was rightly distinguish- 
ed on the sandnes of fact. °. 


ATUL TN GHosH v. BRINDABAN Narg, I.L.R. 
9 Pat. 306. E ° 


The soundness of this TEN is open to doubt. A pre- 
vious order directing execution to proceed based upon an express 
4 implied ad judication that the execution petition is not barred 
oe 











1. (1920) LL.R? 48 €. 161. 
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by Imitation is none the less binding on the parties as res judicata 
whether in a later and fresh execution: petition or in later stages 
of the same execution petition still pendigg. The distinction 
sought to be drawn as to the order being “es judicata only in a 
new petition subsequently filed and not in the course of the same 
petition in later proceedings is unsound and” really against 
authority. ‘The decision in Mungul Pershad v. Grija Kant 
Lahiri? and Rajah of, Ramnad v. Velusami Thevar’ are direct 
authorities and canndt be distinguished merely on the ground 
that the question of res judicata arose only later on in a 
new proceeding, In Ram Kirpal v. Rup Kuari* it is pointed 
out by Sir Barnes Peacock that “the binding, force of such a 
judgment (or order) dogs not depend upon S. 13 of Act X 
of 1877 but upon general principle of law.” In fact, the facts 
in the case show that it was in a later stage of the same execu- 
tion proceeding that their Lordships hold the previous order 
was res judicata. Their Lordships point outeat page 275 that 
the application for execution upon which the previous order 
was pronounced was not dismissed or finally disposed off. Any 
doubt on this point. is set at rest by the principle of the deci- 
sion of the’ Privy Councilin Hook v. Adnvinistrator-General of. 
Bengal’. No reference is made in this judgment under review 
to either of the two Privy Council decisions. The earlier deci- 
- sion of the Patna Court in Maharajah Kisho Prasad Singh 
Bahadur v. Harbans Lal’ was decided before the last Privy 
Council decision’ referred to. The decision im the case leads 
to an obvious anomaly for which there is no justification either 


in principle or authority. e 


MEHRBaNn Kuan v. Maxuna, I.L.R. 11 Lah. 251: 
58 M.L.J. 714 (P.C.). 


Provisions in a mortgage-deed which are a clog on the 
equity of redemption are totally void not only agtinst the mort- 
gagor alone but also against assigns from him. They are, as 
pointed out by Lord Tomlin, provisions which, when forming 
part of the actual mortgage contract, have under the general 
law no validity at all. The decisions in Rahmat Ali v. Shadi 








2, (1881) L.R. 8 LA. 123: LL.R. 8 C 51 (P.C.). : 
3, (1920) L.R. 48 I.A. 45: 40 M.L.J. 197 (PC.). 
4. (1883) L.R. 11 I-A. 37: I.L.R. 6 A. 269 (P.C.). 

5, (1921) L.R.48 I.A. 187: L.L.R. 48 C. 499: 40 M.L.J. 423 (P.C.). 


6. 1920 P.H.C.C. 109. 
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Rant and Aziz Khan v. Duni Chand? are impliedly overruled 
äs being opposed to principle. The present decision is a direct 
authority~ of the highest Court that even against assigns. such 
provisions have no-more binding force-than they have agane 
the- morieagor personae l ; a Se 
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ae MUNICIPAL ÇOMMITTEE, DELHI v.  Msr. CHAMBELI, LLR. 
11 Lah. 276.. o. E 


E was granted by a Mamepaliiy 4 to the con- 
str ychiorkat a building but nevertheless subject to certain condi- 
tions which were. tacked -on. -It was held that-.the conditions 
were ultra vires, as no rules had been made as contemplated by 
the Act. .In such a- case the conditions were held to be not 
binding-and. they were allowed to be disregarded as non-existing 
and. the permission granted. was treated as an absolute permis- 
sion. - The leartfed Judges observe that the municipality can 
either -grant ọr -refuse permission absolutely. but cannot add 
conditions which are not authorised, and that such a conditional 
permission must be regarded as an absolute permission. alto- 
gether freed from theeinvalid conditions. -It is a-nice question 
as. to whether. such a conditional permission should-be. treated 
as a refusal except on the conditions being observed or as a 
permission tried to be fettered by -illegal conditions. . In- the 
particular. case the. order was coristruéd, as -coming under. the 
latter category. The question will mainly depend upon the form 
of the. particular order and the true scope of the enactment 
under which it is passed. ay, oe bie Bess 





ae ee tg 


7, (1933) 75 I.C. 877. e =, & (1913) 2 I.C. 812, 
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- -«'SupHaNn Mocui v. Basu Ram SINGH, LL.R. 52 All. 329: 


- -In Radhakrishna Aiydr v. Swaminatha Atyar’ Lord -Buck- 
master, considering the scope of S. 109, cl. fo): Civil e 
Code, says, “it is plain that- there maybe certain cases`iti 
which it is impossible to define in money value the exact ere 
of the dispute; there are: questions as, for exainple, those relat- 
ing to religious rites and ceremonies, to caste and family rights, 
or such matters as the reduction of the capital of companies as 
well as questiéns of wide public importance’. - The case iindér 
review‘ involved the right of the Muhammadans to take proces- 
sion and it was held to be a question of great public importance 
to the Muhammadan community’ and so leave was granted under 
that clause. 


Nannu Mat v. Ram Camaran Lat, 1.L,R. 52 All 331. 


The question involved] in this case is one on which there 
has been considerable divergence of opinion. The question is 
this: a first mortgagee brings a suit on his mortgage without 
impleading the second mortgagee, obtainsea decree, sells the. . pro- 
perty, purchases it himself and gets into possession. The 
second mortgagee then brings a suit to redeem the first mort- 
gage. What are the terms on which he is to redeem the first 
mortgagee—is it to be on the footing of the mortgage or that of 
the decree: Is possession to affect the interest? he should get? 
On principle it would seem that when the second mortgagee 
repudiates the previous proceedings he cannot take advan- 
tage of them for the purpose of cutting down interest. This 
was the view taken by the Privy Council in Umes Chunder, 
Strcar v. Zahoor Fatima?, But once he takes possession, the 
position . becomes a bit complicated. If he wants interest, he 
can claim that only in the capacity of mortgagee. Then he is 
bound to account for the profits. In Umes Chigider Sircar v. 
Zahoor Fatima? the Privy Couħcil disallowed interest as, it was 
not shown that it was less than the interest. The Calcutta, 
Courts have been taking the view that .the prior. mortgagee 
having taken the decree, in „Other words haviùg elected to take 
the smaller interest could ‘not claim the higher. interest. ` As 
pointed out in Thenappa Chettiar v. M arimuthu Nadan? this 





L (9A) T 48 L.A. 31: LL.R. 4 M. 293: 40 M.L.J.2229 (P.C); 
> CBI) Le 17 I.A. 201: I.L.R. 18 C. 164 (P.C. y: 
| (9908) LL.R. 31 M, 258 at 260: 18 M.L.J. 344. 
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view Can possibly. be justified only when he.had notice ofthe 
subsequent -mortgage -and yet did not choose to make. the mort- 
gagee a-party. “When he was not aware of the subsequent 
mortgage the princifle cannot apply. But as the Privy Council 
point out, it being the duty of the mortgagee to find out the 
mortgages on the register, his failure to do so is to put him on 
notice (Tilakdhari Lal v. Khedgn Lal*), If so, in all cases, it 
might follow that the prior mortgagee is not entitled to the 
rate of interest provided in the mortgage It canrtot be that. 
If the mortgagee agrees with the mortgagor to take a lower 
rate of interest, undoubtedly the benefit of such agreement 
would go to the second mortgagee’ also though he is not a party 
to the agreement. ` The same rule would apply, it has been 
held, to the case of a sale tothe mortgagee, who takes posses- 
sion of the property and ‘enjoys the profits. (Syed Ibrahim 
Salib v. Arumugathayee®.) He must be content with the pro- 
fits the sale, gives him. Even if the profits came to 
more, the second mortgagee could not complain for 
he would not have been entitled to claim the profits 
if the mortgagee parted with them in favour of an utter stranger. 
The reduction o. interėst by reason of the-decree is not`on the 
same footing as reduction of interest as a result of an agree- 
ment between the mortgagor and. the previous mortgagee. In 
the absence of any such agreement, the true position would seem 
to-be-that the mortgagee, who has taken possession of ‘the pro- 
perty is bound, if he so chooses, to account for the profits at 
the same time°being entitled’ to the interest ‘provided in his 
document. Mr. Justice Mukerjee puts ‘the position thus (Sat- 
nargin Tewari v. Chowdhuri Sheobaran S imgh®) : “No doubt, the 
defendants are entitled to be subrogated to the rights of the 
prior encumbrancers and thus to claim interest on the foot 
of- the mortgages’ they have discharged; but they cannot be 
justly allowed at the same time to- retain the profits of proper- 
ties. It is only their mortgagee-character which can support 
their claim for interest, and it ig only the status of full owners 
that ean justify the enjoyment of profits by them. They cannot 
Simultaneously enforce their rights in both capacities.” Apply- 
ing the same argument, when a second mortgagee repudiates- 
the binding-nature of the first mortgagee’s sale, it is not open 
to him, it may-fairly be contended, to repudiate the sale and at 
the same time claim the ‘benefit of the reduction of interest 
effected by the decree. 





4. (1920) L.R. 47 I.A. 239: I.L.R. 48 C. 1: 39 M.L.J. 243 (P.C.). 
5. (1912) LL.R. 38 M. 18. oo (1911) 14 C.L.J. 500 at 506, 
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«.M.;B:Sinéw & Co. v. Sircari& Co; 1-LsRii52 A4899 

. Three questions arose jn this case: Is payment by a chequé 
payment within the meaning of section 20, Limitation Act? 
Secondly,.is it necessary that it should appe&r in writing-that. thë 
payment is towards principal? Thirdly, is the cheque a'suffi? 
cient compliance with the requirement. as. to writing imposed 
by the section? A cheque may be taken in payment or it tity: 
be taken as payment only on realisation. In the former’ “case; 
their Lordships would say it would be payment within thé meari- 
ing of section 20 and the cheque would also satisfy the require 
ment of writing under section 20. It is much easier to redr 
‘an endorsement as payment wéthout violence to the language 
of the section than a cheque—the more so when the endorse- 
ment purports to be in pdyment towards the debt. The section 
does not require that the writing should state that the payment 
is in part payment. All that it requires is that the payment 
should appear in writing. That the payment is part payment 
can be shown aliunde. Mackenszte v. Thiravengadathap takes 
a different view on both these questions and it is approved on 
the latter point in Manickam Pillai v. Ratnasani Nadar’. We 
must confess we prefer the view taken in this case which has 
the support of Kedar Nath Mitra v. Dinabhandhu Šaha? and 
Curlender v. Abdul Hamid. 


Tika Ram v. Mort Lat, I.L.R. 52 All.°464, 

The question in this.case was as to whether a recital in a 
sale-deed as to the ownership of the adjacent land can be ased 
as evidence under section 32, clause (3) and section 13, clause 
(b), Evidence Act. Their Lordships hold that it is admissible 
under the former section as the statement would be against the 
proprietary interest of the vendor and that it might also in 
certain circumstances, e.g., where if the adjacent land 
formed a part of the Jagd conveyed, ir? the natural 
course of things, it’ would also have been conveyed, 
come within section 13 (b). We should think that it 
is going too far to ‘say that the statement by A: that the 
adjoining land is B’s, should be regarded as being against his 
proprietary interest when there is no claim on his part to such 
proprietary interest and the only question is whether it is B’s 





e 
1. (1886) LL.R.9 M. 271. _ 2, (1917) 33 M.L.J. 684 at 685. 
3. (1915) BL.R. 42 C, 1043. 4. (1920) LL.R. 43 A. 216. 
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or.C’s, Tf the case involved the question. whether -it -is.4’s or 
B’s, or whether it is A’s or C’s, it might be used against 4 to 
show that it did not belong to him because then really it would 
be against his propttetary interest.. Otherwise, any statement. 
which involved the recognition of. the title of a stranger to any, 
property (it is difficult to see why one should stop at adjacent 
land) would be evidence, because it involves the admission that- 
it does not belong to the party making the statement. The 
Madras High Court has consistently beep holding that such- 
recitals in the documents of Strangers are not evidence, we think 
rightly. vo 


e 
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` NArst Tokersry & Co. v. SACHINDRANATH GAJANAN, 
I.L.R. 54 Bom. 75. ° 


Notwithstanding the circumstance that's. 3 of the Guardian 
and Wards Act saves the powers of the High Courts in the 
matter of the appointment of guardians for minors, it is diffi- 
cult to see how a guardian can,be appointed under those powers 
for the property of a minor who is a member of a Hindu Mitak- 
shara joint-f2mily and who has no separate properties of his 
own. The reason assigned-by the Privy Council in Gharibullak 
v. Khalik Singh for the absence of power in the court to 
appoint a guardian under the Minors Act to the property of a 
minor member of a joint family is that such a minor has no in- 
dividual property in it and by any such appointment the powers 
of the manager of the joint family cannot be displaced. The 
same reasons against the appointment of a guardian would 
seem to exist even in the case of an appointment by the High 
Court to the property of a junior member of the joint family. 
No doubt it has been pointed out in In re Jagannath 
Ramji? that under the practice of the Chancery Court, 
it was not necessary °that a mingr should have pro- 
perty before a guardian could be appointed to him. But the 
cases referred to in In re Spence? and In re Fynn* are those 
relating to the custody of a minor and really bear upon the 
appointment of a guardian for the person of a minor and the 
argument in one of the cases was that in such,a case the only 
procedure available was a writ of habeas corpus which was 
available only at law and not in Equity and this argu- 
ment was negatived. It may be noticed in this connectionethat 
in this country it has been recognised that a guardian for the 
person of a minor can be appointed, though he happens to be a 

‘junior member of a joint family. Jambagathachi v. Rajaman- 
narswami Nadalwar.® Again, it is not clear that if the manager 
of a joint family is also appointed guardian of the properties of a 
minor member, his powers as manager are displaced by such 
appointment. Tt must, however, be mentioned: that In re Mani- 
lal Hurgovan' which held that a guardian can be appointed 
for the property of a minor member of a joint family where ` 
he has only joing family properties has been followed not only 


~ 





1. (1903) L.R. 30 I.A. 165: L.R. 25 A. 407 (P.C.). 
2. (1893) I.L.R. 19 B. 96. 
3. (1847) 2gPhil. 247. 4. (1848) 2 De G. & Sm. 457. 
5. (1919) 11 L.W. 596. e | e- 6. (1900) I.L.R. 25 B. 353. 


N.C. 





42 THE MAPRAS LAW. JOURNAL (N.1.c.). + [Yor 


in the case under notice. but also by a. single a of a. Cal- 
cutta Hiph Court in Hari Narain Des In res, 


A 





O SHIDDAPPA IRAPPA’v, ReVAbpa SOMABPA, ILR. $4 Bom: 


-7o In. this case, an infant -brought-.a-suit represented ‘by a 
next friend and. was partially successful ia the ferst Court, He 
preferred an appeal against the decree and when the appeal 
was pending, the next friend died and no- new next friend 
was appointed: but: the appeal*came.on for hearing and was 
decided in. favour of the minor appellafit. In. the execution 
taken of the appellate decrees by the “minor, ‘the objection was 
taken by. the other side that the decree was a nullity for the. above 
reasons; and the learned Judge has held that a suit by a minor 
without a next friend was only.an irregularity and that the 
defendant:.waived it. as he. objected to .the rehearing of the , 
appeal subsequently, - at. the instance of the minor through 
another next friend. 


* Quite apart from: the question ‘of waiver on which the 
learned Judge has rested his judgment, it may be. pointed out 
that where a suit is brought by. a minor without a next friend 
and decided, the decision is not liable to’ attack at the instance 
of any other party. to the suit, but only on the part of the 
minor. This wag decided as early as 1822 in England in Bird v. 
Pegg,’ where an actiori.was brought: against. an’ infant not re- 
presented by a-guardian arid the infant appeared by an attor- 
neyeand was successful ånd: on-a-writ of error brought to 
reverse the judgment’on.the ground -that the infant was not 
represented by’a guardian the: original judgment in favour: of 
the irifant-was-dffirmed. ` There the distinction was pointed 
out: between ‘cases where the judgment. was against the infant 

without a guardian and cases where judgment was ‘in his 
` favour. This*decision was follewed in India as early as 1866 
in Mahomed Hatum v. Musammat Jumeera Bibee,? which was 
_ the case of ‘a. minor’ plaintiff without a, next friend. In’ this 
‘view, the appellate decree in the case under notice is not open 
to attack by, the defendant on the ground hat the plaintiff 
minor was not represented by a next friend in appeal, after the 
original next friend died. These considerations were appa- 
lt 

1. are I.L.R. 50 C. 141. . 2, (1822) 5 B. & Ald. 418, 

3. (1866) 6 WeR. 183. 


fe 
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rently, not. kept in view in Maung San Bwin v. Maung Nyi 
by his mother and guardian ad litem Pu Ma and one’; and somé 
of the observations in it, ey therefore, y require reconsidera- 
tion, 


Astin, ‘the need. for a “next ead. ‘in: the suit of a 
minor has been rested onthe feason that the defendant stiould 
have somebody to look to for his -costs in the event of his 
success. Ex* parte Brocklebank, In:te Brocklebank.? Con- 
sequently where a suit'is brought by a minor. without a next 
friend, the: defendant can apply that the plaint may be’ taken 
off the file. with his costs to be paid by the pleader of the minor 
plaintiff or any other person by whom the plaint was present- 
ed ‘under Order 32, R. 2 of the Civil Procedure Code. If, 
however,, the defendant does not take advantage of this pro- 
vision and allows the suit to proceed to ‘judgment, he waives 
the irregularity, if any, and can no longer object to it, as point- 
ed out in Kamalakshi v. Ramasanui Chetti’, which- followed 
Ex parte Brocklebank, In re Brocklebank? and which in its 
turn has been, followed in the case under notice. 


‘It may perhaps be added that even if the appellant was an 
adult and he died pending the appeal and his legal represen- 
tatives were not brought on the record, if the appeal was de- 
cided in favour of the appellant, the decision would not be a 
nullity and could ‘not be- attacked by the unsuccessful respond- 
ent in the appeal on that ground. This was laid down in 
Vellayan Chetty v. Mahalinga Atyar+ which was followed in 
Suryanarayana vý. Joga Rao® after a review of the authori- 
‘ties: The- matter would, of course, be ‘different if the appeal 
was decided against the deceased appellant as no decision could 
be given against a person without hearing him and the legal 
representative could, in such a case, treat the decision as a nul- 
lity and claim a rehearing of the appeal. On all these grounds, 
we submit, if. we may say so with respect, thgt the learned 
Judge in the case under notice tould not have come to a differ- 
ent conclusion. ee at 


1. (1925) I.L.R. 3-Rang. 239. 2. (1877) 6 Ch.D. 358, ° 
` 3. (1895) I.L.R. 19 M. 127.. ° 
4, (1914) I.L.R. 39 M. 386: 28 M.L.J. 138, 
5 A;T-Re 1930 M. 719. 
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Govinp NARAYAN v. RANGNATH Gopat, I.L.R. 54 Bom. 
226. i 


It is perhaps itteresting to notice the conflict of decisions 
on the question whether Art. 116 ọf the Indian Limitation Act 
applies only to registration of documents under the Indian 
Registration Act or includes registration under other enactments 
as well, such as the registration of the memorandum of associa- 
tion under the Indian Companies Act. The starting point was 
in Ripon Press and Sugar Mill'Co., Ltd. v. Nama Venkatarana 
Cheiti* where Sir John Wallis, C.J., and Seshagiri Aiyar, J., held 
that it was not restricted to regtstration under the Indian Regis- 
tration Act alone but applied to registration under other Acts, 
such as the Indian Companies Act and the Copyright Act. This 
view was referred to with approval in In the matter of the Union 
Bank, Allahabad, Lid.? by the Allahabad High Court. Then 
came the decision of the Madras Full Bench in Ramaseshayya v. 
Sri Tripurasundari Cotton Press, Bezwada® where Coutts Trotter, 
C.J., said that Sir John Wallis, C.J., had put “an intolerable strain 
on the word registered” by including under that term registration 
under the Companies Act. After this was the decision of the 
Bombay High Court in Maneklal Mansukhbhai v. The Surya- 
pur Mills Co., Ltd.* where Sir Amberson Marten, C.J., doubt- 
ed whether the wide meaning given to the word by Sir John 
Wallis, C.J., was correct, while Crump, J., was clear that such 
wide meaning gught not to be given to the word “registered.” 
Now, we have the decision under notice where Sir Amberson 
Marten himself prefers the wide meaning given to the word by 
SireJohn Wallis as-including registration under the ig Com- 
panies Act as well. 


, be (1918) I.L.R. 42 M. 33: 35 M.L.J. 253. 
2. (1925) I.L.R. 47 A. 669, 
3. (1925) I.L.R. 49 M. 468: 50 M.L.J. 520 6F.B.). 
4. (1927) I.L.RÈ 52 B. 477. 
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_ . _ ABDUL Quaver v Watson & Sons, Lip., 1.L.R. 8 Rang. 
236.. a ° 


It is often very material to know unger which of the two 
types—that .covered by Lee v. Butler’ or that dealt with in 
Helby v. Mathews,’ a hire purchase agreement: falls. In the first 
case.the property in the article-passes to the hirer, with all its 
consequences; in the latter case, no property passes to him and 
the owner retains full control over his goods. It is the sub- 
stance of the transattion that has to be looked at to decide the 
question and the parties cannot “by calling it a hiring or by 
any mere juggling with words, escape from the consequences 
-of the contract into which they entered”. In England, the dis- 
tinction between these twe! cases has now been well recognised but 
as the system is yet in its infancy in this country, the contracts 
are Often loosely expressed with the result that the contrary 
of what was intended by the parties is often contained in the 
document. (See Cole v. Nanalal Morarji®.¥ The distinction 
between the two cases is clearly stated by Anantakrishna Aiyar, 
J., in.Auto Supply Co., Ltd. v. Raghwnatha Chetty. It ts only 
the contracts in the form of Helby v. Mathews? that are techni- 
cally called Hire-purchase Agreements. ° ~. 


The case under notice proceeds on the basis that the contract 
fell within the principle of Helby v. Mathews? and that there 
‘was no sale but only a hire-of the lorry and-an incomplete agree- 
-ment to. purchase. |The main question was, if the “seizure 
clause” in the contract by which the owner was empow ered to 
seize the lorry on default being committed in payment of any 
instalments and to retain the money already paid for its dire, 
was or was not a penalty within the meaning of S. 74 of the 
Contract Act. Cunliffe, J., holds that it is not a penalty. The 
very question was raised in Singer Manufacturing Co. v. Raja 
Prosad? where it was held following Manian Pattar v. The 
Madras Railway Co® that the provision for the forfeiture of 
the advance was not in the nature of a penalt}.” (See also 
Mathura Nath Choudhury v. Sreejukta Bageswari Rant.) In 
Auto S: upply Co., Ltd, v. Raghunatha Chetty* the nature of the 





1. (1893) 2 Q.B. 318. 
2. (1895) A.C. 471. 
3. (1924) ILL.R. 49 B. 172. l . 
4. (1929) I.L.R. 52 M. 829 at 835: 57 M.L.J. 8. 
5. (1909) I.L.R. 36 C. 960, 
é. (1905) I.L.R. 29 M. 118: 16 M.L.J. 37.- 
7. (1627) %46 C.L.J. 362.7 


N.I.C. 
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seizure clause came up for decision though the question’ was not 
argued as one under S: 74 of the @ontract Act. ‘The learned 
Judges held that “‘the sum stipulated for to be paid on delivery, 
apart from.the monthly rent stipulated to be paid cannot be claim- 
ed back by the hirer even where there is no express provision 
in the agreement that when the agreement is terminated by the 
choice of the hirer or by his default, all sums paid by him up 
to date are to be retained by the owners without giving credit 
to him for a farthing.” The decision mainty restson. the ground 
that it is a necessary condition in the hire purchase system “for 
the express purpose of acting as a deterrent to hirers throwing 
„back road-depreciated cars on the hands of the owners”. Dunstan 
also points out that most of the terms in a hire purchase agree- 
‘ment arè to protect the interests of the owner and that “this 
protection is necessary owing to the fact that the hirer obtains 
power over goods of much greater value than his deposit or 
yearly instalments warrant.” (Dunstan’s Hire Purchase Agree- 
ments, p. 67.) 


The first payment is more-in the nature of earnest money 
‘and a guarantee for the fulfilment of the contract and it is now 
settled that where a feasonable amount is deposited with the 
seller.on a contract, for sale as security for the completion of 
the sale, the advance cannot be recovered (see Natesa Aiyar. v. 
Appavu Padayachi, Kunwar Chiranjit Singh v. Rai Bahadir 
' Har Swarup’ and Abas Ali v. Kodhusao”). It will have to be set 
off against actual damage, when a claim is made for damages oc- 
casioned by the breach. (See The President, Vellore Taluk Board 
y. Gopadlasani Naidu and Bhai Panna Singh v. Fiym Bhai 
Arjan Singh”). It may be that in the case of an ordinary con- 
tract to sell goods where an advance is paid at or about the 
time of the contract it cannot be presumed to be money paid as 
security for the performance of the contract. - (Rattamma v. 
Krishnamurtht,* but see Ram Kumar Das v. Nanda Kumar 
Shaha). Bat the considerations adverted to in The Auto 
Supply Co., Lid. v. Raghunatha Chetty* and by Dunstan in his 

ea tt ee a A 
“4. (1929) T.L.R. 52 M. 829 at 835: $7 M.L.J. 618, 
8 (1913) LL.R. 38 M. 178: 24 M.L.J. 488 (F.B.), 
9. (1925) 50 M.L.J. 629 (P.C.3. 
10. (1928) 114-1.C. 461: A.I.R. 1929 Nag. 30 (F.B.), 
: 11. (1914) I.L.R. 38 M. 801. a 
; >° ©" "12," (1929) 57 M.L.J. 323° (P.C.). 
3 : 13. (1927) 54 M.L.J. 40. 
' 1A, (1923) IL. 59 C. 639 at 642, 
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book show that even where there is no provision for forfeiture 
in a hire purchase agreement, it will be more in accordance with 
the nature of the contract to imply one even when the amount 
originally paid is a substantial sum. 


‘Mr. Anantakrishna Aiyar, J., refers also to the analogy 
suggested in the case under review by Cunliffe, J., namely, that 
of a tenant who has broken sote restrictive covenant in his lease 
entitling the Igssor to re-enter. It cannot be said that the tenant 
can resist forfeiture and claim payment of the back rent from his 
landlord. (See Kammaran Nambiar v. Chindan Nambiar*.) 


The argument based on S. 44 has been urged in several cases 
where there has been a clause for forfeiture. For example in 
Krishna Shetti v. Gilbert*Pinto** Ñ was relied on to claim relief 
against forfeiture of a lease and in Natesa Aiyar v. Appavu 
Padayachi® to be relieved against forfeiture of a deposit made to 
secure the performance of a contract, but it has always been nega- 
tived. Viewed in any light the decision of the case under review 
seems to be unexceptionable but the observations at page 243 
that the “penalty” must be a “separate or an extraneous pay- 
ment” may be open to doubt. 


No doubt generally * ‘penalty’ consists of some “specific 
extrancous payment” to be furnished by the party responsible for 
the breach (see Rajagopala Padayachi v. Varadaraja Padayachi 
_ and Natesa Aiyar v. Appavu Padayachi*), but there may be cases 
like Steedman v. Drinkle** and In re Dagethame(Thomes) Dock 
Co.,” where the Court has relieved against forfeiture on the 
ground that the extent of the loss by forfeiture was out of all 
proportion to the amount payable under the contract th®ugh 
there was no “separate payment” to be made. The learned 
Judge relies on the words “not exceeding the amount so named, 
or as the case may be, the penalty stipulated for” in S. 74. They 
a well apply to a case like The Mi ‘uniictpal Board of Allahabad 

. Tikandar Jang where default is committed ,in payment of 
ie full earnest money and the vendor sues to recover the 
balance of the earnest money. It may ‘here be stated that The 
Municipal Board of Allahabad v. Tikandar Jang” has not been 








8. (1913) I.Ļ.R. 38 M. 478 at 185: 24 M.L.J. 488 (F.B.). 
15. (1894) I.L.R. 18 M. 32, 
16. (1919) I.L.R. 42 M. 654: 36 M.L.J. 367. ‘ 
17, (1924).47 M.L.J. 605. 
18. (1916) 1 A.C. 275, 
a 19. L.R. (1873) 8 Ch. 1022. 
20." (1915) "L.L IR.. 38 A. 52. 
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approved in Subramanian Chettiar y. Arjuna Perumal on the 
main question as to how far the vendor can claim.to recover the 
loss occasioned by re-sale when the contract provides for forfei- 
ture of earnest money but not for damages caused by resale. 
After the amendment of S. 74, the compensation need not neces- ` 
sarily be a sum of money. Raja of Ramnad v. Selachami Tevar™ 
Per Lord Shaw in’ Bhai Panng Singh v. Firm Bhai Arjan 
Singh? (arguments). 


eo 


[Exp or Vor. LI X.] 


` 12. (1929) 57 M.L.J. 323 at 326 (P.C.). 
21. (1916) 37 I.C. 377. ° 
22. (1916) 2 MA@V.M,. 247. 
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` NOTES OF RECENT CASES. 


Curgenven, J. i. ? C.R.P. No, 293 of 1929. 
28th April, 1930. 


_ Civil Procedure Gide (V of 1908), S. 11, Expl. IV—"Might 
and ought” —Ground of attack available but not raised in a prior 
suit—Subsequent suit on such ground, if available—Court dismiss- 
ing prior suit giving permission to file a separate suit—Separate suit 
filed accordingly—If barred by res judicata. 


The plaintiff’s father gnd defendant were carrying on pisi 
ness in ‘partnership and at the time of dissolution the defendant 
gave a list of outstandings to the plaintiff’s father as and for his 
share of the outstandings. The father first filed-a suit against a 
constituent as the 1st defendant and the present defendant as 2nd 
defendant for a decree in respect of the amount due from him 
alleging that if the Court thought it was not just to give a decree 
against the constituent 1st defendant, it should give a decree against 
the present defendant. The Court held that the alleged consti- 
tuent had no dealings with the firm and dismissed the suit against 
‘him‘and there being no definite allegation in that plaint that the 
present defendant agreed to`make good the amount in case it was 
not recovered from the Ist defendant, the Court dismissed the suit 
against the present defendant also observing that the plaintiff can 
make the necessary allegations and file a separate suit. There- 
upon the plaintiff filed the present suit which the defendant con- 
tended -was barred by res judicata. 


Held, (i) that plaintiff’s father might and ought to have made 
the agreement alleged im the second suit a ground of attack in the 
first suit also and not having done so, the plaintiff was barred by 
res judicata. I.L.R. 46 Mad. 135 and Explanation IV to S. 11 
relied on. 


(i) that in the prior suit, the Court had no power to 
give liberty to file a separate suit on the same cause of action and 
notwithstanding such liberty, the second suit was barred. by res 
judicata, LR. 47 All. 458: 48 M.LJ. 64 (P.C.) followed. 


1 ` 2 


Watrap S. Subramania Aiyar for Petitioner. 
Salem Ramaswami Aiyar for Respondent. 
K.C. 


Ananthakrishna Aiyar, J. C.R.P. No. 425 of 1930. 
30th April, 1930. gE : 


Civil Procedure Code (V of 1908), O. 26, R. 4—Witness 
resident beyond 200 miles from the Court-house—Application for 
examination on commission—Mere delay we applying for commis- 
sion—Whether a sufficient ground for its refusal—Party applying 
for commission undertaking to get the evidence taken without pre 
judice. to the trial proceeding on the date fixed—If should be 
allowed to do so, 


e <A Court should not refust to issue a commission to a witness 
resident beyond 200 miles of the Court-house on the mere ground 
of delay in making the application for the issue of commission. 

If, without prejudice to the trial proceeding on the day fixed 
for the same, the party undertakes to get the evidence taken ‘on 
commission, he should be allowed to do so, but if he fails to get 
the evidence so taken, his application may be dismissed. - 


M. S. Venkatrama Aiyar for Petitioner. 
Watrap S. Subraħhania Aiyar for Respondent. 
K.C. ann 


Sir C. V. Kumaraswami Sastriar, J. S.A. No. 530 of 1927. ` 
15th July, 1930. 


Hindu Law—Wife—Maintenance—Acts of cruelty not found 
—Court, if can act om presumption from the mere separate wing 
of the wife. 


° Where in a suit for separate maintenance by a young Hindu 
woman against her husband, the Courts below disbelieved the 
evidence about the refusal of cruelty alleged against the husband 
but decreed separate maintenance acting on the presumption that 
a Hindu wife would not go out of her husband’s protection unless 
there were very strong reasons compelling her to do so, 

Held, (i) that under the Hindu Law, in order to entitle a 
wife to separate maintenance, definite acts of cruelty must be 
alleged and found, (i) that Courts were not entitled to act on the 
presumption that a wife would not leave her husband’s protection 
unless she were compelled to do so, and (ii) that the decree 
awarding separate maintenance should be set’ aside. 55 M.L,J. 
242 (P.C.) followed. 

Watrep .S. Subramania Aiyar for Appellant. 

The Respondents did not appear. 

K.C. i 
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Kumaraswami Sastri and Reilly, JJ. C.M.P. No. 2362 of 1930. 
f 15th July, 1930. 


Civil Procedure Code. V of 1908), S. 110 (2)—Ap plication 
for leave to appeal to the Privy Council—Valuation—Suit for 
partition—Value of appellant’s share. : 


Where, in a suit for partition of the plaintifi’s one-sixth 
share, dismissed by the High Court, the petitioner applied for 
leave to appeal to the Privy Council, and contended that the decree 

“involved” a claim relating to the entire family. properties Wises 
were more than Rs. 10,000 in value, 

Held, that it was the value of-the share of the Anane in 
the properties—not the value of. the entire family properties— 
that should be taken into consideration for the purpose of, valua- 
tion under S. 110 (2), Civil Fsoercute Code,, as the decree 
affects only his share. e 

6 Bom. L.R. 403; 44 B. 104; 49 B. 149; 4 Rang. 92 followed. 

10 C.W.N:; 564 dissented from. 

V. C. Gopalaratnam for . Petitioners. 

P. Satyanarayana Rao for Respondents, 

SR. eee , os 

Kumaraswami Sastri, J. + S.A." No, 312 of 1927. 
16th July, 1930. ° 

Hindu Law—Debis—Father executing promissory note— 
Death of executant leaving his undivided father, brothers and 


sons—Suit on promissory note—Debt neither binding on family 
nor tainted with illegality—Liability of sons. 


A Hindu father executed a promissory note and died subse- 
quently, leaving behind him his undivided father, two brothers and 
three sons. In a suit filed on the promissory note after the death 
of the grandfather it was found that the debt was not contracted 
for-a binding purpose. At the same time it was held that it was 
not tainted by illegality or immorality.” 

Held, that the plaintiff will be entitled to a decree against the 
separate assets of the deceaséd executant and also against the en- 
-hanced share of the sons in the family properties to the extent 
that it was augmented as a result ‘of ‘the death of the father. That 
is, the one-sixteenth share in, the family properties which. the 
father would have got if a partition had. been effected during his 
lifetime and which devolved on his sons by reason of at death 
will be liable forethe debt contracted -by the father. « : 

T, V. Muthukrishna Aiyar ane N. Muthuseianii’ Aijas t for 
Appellant. 

M. Krishna Bharathi. fox Réspeindents 

B.V.V. e eo 
N.R.C. as 


E Me c F nie 


Kumaraswami Sastri, J. ~ : S.A. No. 257 of 1927, : 
17th July, 1930. i 


Registration, Act, 1908, Ss. 17 afd. 48 Unregistered agree- 
ment to. sell—Admissibility in evidence in suit for specific perform- 
ance. ; ee ae ee 5 

An agreement to sell immoveable property does not 
require registration and therefore, even if unregistered, is admis- 
sible in evidence in a suit for specific performance. 

Skinner v..Skinner, 1.L.R. 51A. 77: af M. ‘LJ. 765 (P.C.) 
explained. 

58 M.L.J. 688 followed. 

P. Satyanarayana . Rao for Appellant. 

y. nearer Ene for Respondent. 

B.V.V. s <; . : : f 

Wallace and ETT na A.S. No. 403 of 1928: 
17th July,- 1930. - . i ; 

Mortgage suit—Parties—Persons claiming right of residence 
impleaded—No prayer for declaration—Right of residence held to 
be not proved—Decree for redemption in favour of those. per- 
sons also—Vafidity—Plea of misjoinder raised’ for. first time in 
appeal—Sustainability—Question regarding right of residence 
whether can be raised im execution, è 

Where in a suit on a simple mortgage the Nanak impleaded 
amongst others the mortgagor’s mother and paternal uncle’s wife . 
pn the ground that they, claimed rights of residence in one of the 
items of property mortgaged but failed to pray for a déclaration 
as to the non-existence of such rights, and the ladies, without 
raising the questton of misjoinder of parties and causes of action, 
pleaded that they were entitled to the said rights of ‘residence and 
‘an issue having been framed on the question the Trial Court held 
that® the rights of residence could not prevail as against the en- 
cumbrancers for ‘value who had advanced monies for purposes 
binding on the joint family and passed the usual mortgage- eee 
and the ladies having preferred an appeal. - 

Held, (1) that the plea of misjoinder of parties and causes 
‘of action could not be raised for the first time in appeal; (2) that 
in the absence*of a -specific prayer in the plaint for a declaration 
that the ladies had no rights of residence such a relief could not 
be granted; (3) that- the proper course was to strike off the names 
of the persons who had unsuccessfully asserted their rights of 
‘residence and: that the decree in their : favour for redemption was 
misconceived ; ‘arid: (4) that ‘the -questior: relatiifg’ to “the: rights `of 
“residence. should -bé ‘gone into‘in-execution procéedirigs.» ~ 


T. L. Venkatarama Aiyar for Appellants. Magee 
M. S. Vaidyanatha: Soe for Respondent.. «5. 
B.V.V. —_ ° 


` 
xo 


A ; 
Kumaraswami Sastri, J. S.A. No. 257 of 1927. 

17th July, 1930. ya 7 

Agreement to sell—N®n- registration—Admissibility, in evi- 
dence. : 
: Held, an agreement , :to sell immoveable property does not 
require registration and hence is admissible in evidente: l 

51 A. 771 (P.C.) distinguished. ar. 

58 M.L.J. 688; 34 C.W.N., 881 followed. 

PLS atyanarayana Rao for Appellants. 


V. Suryanarayang for Respondent. . 
K.C. ———— ee 
Reilly and Anantakrishna Aiyar, JJ. C.M.A. No. lal of 1927. 


22nd July, 1930. è 

Decree—Possession to be taken on payment of EETA 
for improvements efected—W hen executable—Application for 
extension of time—Whether step-in-aid—C.P. Code, S. 48, plete 
applicable. 

A decree directed that the plaintiff was to take -possession of 
certain lands on payment of an amount to be ascertained as com- 
pensation for improvements effected by the defendants. . : 

Held, (1) that the decree became executable from-the date 
when the amount was ascertained; (2) that an application by 
the plaintiff for extensioneof time to pay, the amount: was not-a 
step-in-aid of execution and that time did ‘hot begin from. the date 
of dismissal of the petition; and (3) S. 48 of the Civil- Procedure 
Code was not applicable to the execution of the decree. `° ~- 

K. Rajah Aiyar and V. Ramaswami Aiyar for Appellants. 

T. R. Ramachandra Aiyar, S. Srinivasa Aiyar and T. Ç. 


Veeraraghavan for a ° 
K.C. — ` 
Curgenyen: and , l a 
Bhashyam Aiyangar, JI: ; O.S.A. No. 98 of £926. 


22nd July, 1930. 


Registration Act (XVI of 1908), Ss. 17 (b), 49` Equitable 
mortgage—Agreement to create—Deposit of title deeds subséquent 
to agreement—M emorandum evidencing contemporaneous. with di - 
posit—Necessity, for. registration, 

The defendant, having executed, a promissory ‘note for a sum 
of money, entered into a written agreement by which it was agreéd 
that he should deposit title deeds relating to immoveablé“proper- 
ties by way of equitable mortgage to secure the repayment of ‘the 
amount under the promissosy note. On the next day after the 
„agreement, the, defendant, deposited. with. the plaintiff title’ ‘deeds, 
accompanied by a letter which, ran as follows: “I have the hionpur 
of herewith.sending the. title. deeds with, the intention ‘of ‘delivering 
and depositing the same. with you as per the memorandum’ of agree- 


ment execute in your favour yesterday.” 
e e 


Sats 


6 
e 

Held, that the memorandum of agreement to create mortgage 
and the subsequent letter must be read together and as they con- 
stituted the bargain between the parts, they must be registered. 

50 C. 338 (P.C.) and case-law referred to. 

The Advocate-General, V. Rajagopala Avyar and T. V. Ramak 
for Appellants. 

K. V. Venkatasubramanian and T. P. Hiakita for 


Respondents. . 
S.R. eee 

Reilly and Anantakrishna C.MeA. No? 254 of 1930, 

Aiyar, JJ. C.R.P. No. 1000 of 1930, 

23rd July, 1930. C.R.P. No. 1001 of 1930. 


Civil. Procedure Code (V°of 1908), S. 92—Provision in. 
a ‘scheme enabling the Court to appoint trustees for vacancy 
‘amising—W hether ultra vires-Whethe? an appeal or revision lies 
against such appoiniment. 

A clause in a scheme decree under S. 92, Civil Procedure 
Code, giving the Court power to appoint persons in order to fill 
up a vacancy among trustees of a charity is not ultra vires within 
the meaning of the Full Bench decision in 51 M. 31. 

Any ‘such appointment by the Court under the scheme clause 
is not in-execution covered by S. 47, C, P. Code. Hence neither 
an appeal nor a revisien lies against an appointment made under 
that clause. 

49 M.L.J. 25 (P.C.); 47 M. 139; 27 L.W. 796; 49 M. 580; 
94 I.C. 610 followed. 

P. R. Ganapathi Aiyar and T. R. St rinivasa Atyangar for’ Appel- 
lants. 

K. Rajah fie and V. Ramaswanu Aiyar for Respondents. 

“KC. — 

Beasley, C.J., Sundaram Chetti Cr. Rev. Case No. 1011 of 1929. 
` and Packenham Walsh, JJ. l 
28th July, 1930. 

Criminal Procedure Code, S. 198 Coman Vener contain- 
ing charge of defamation delivered to President of Bench Court 
to be. forwarded to District Magistrate. 

Where a letter containing a charge of defamation against the 
aceused was addressed to. the President of the First Class Bench 
of Magistrates by the complainant with.a request to him to bring 
the matter to the notice of the District Magistrate, and the ques- 
tion was raised whether the same amounted to a complaint under 
the provisions of S. 198 of the Cr. Pwo. Code. , 

l Held, that the letter can be treated- as a complain} Dy i an 
aggrieved person. une Rg 

K. Y. Adiga and B. 'Lakkappa , Rai for Petitioner. Ast ire ai 

“The Public Prosečutor ` for. : Réspöndent: ` f Pee 

K.C. —— Ss 


Beasley, C.J. and. 
Pakenham Walsh, J. 
25th July, 1930. 
© Trustees of a temple—Purchase . of groceries on credit for 
temple pur poses—Whether the supplier is entitled to a decree for 
‘the value of the. groceries supplied, -if the trustees at the time of 

purchase had no necessity to borrow. 

Each of the two trustees of a temple was as stich purchasing 
groceries for the temple use on credit. 

Held, that the person supplying the groceries was entitled to 
a decree for the value of the groceries sold to be paid out of the 
temple funds, whether at the time of purchase the trustees had 
or had not any temple funds in their hands with which they could 
have bought for cash. 

. 50.M. 497 (P.C.) followed. ¢ 

T. R. Ramachandra Aiyar and P. J. Kuppanna Rao for 
Appellant. 


Ramaswami Aiyangar and ` Srinivdsavaradachariar for Res- 
pondent. 


T OO LIRA. No. 25 of 1927, 


K.C. a, 
` The Chief Justice, Sundaram Chetti , 
and Pakenham Walsh, JJ. S.A. No. 1431 of 1927. 


30th July, 1930. ° 

Insalvency—Articles entrusted to ‘insolvent for sale—Suit by. 
insolvent to recover them or their value from third person—Suit 
filed as bailee—Maintainability. 

Where an ‘undischarged insolvent, who had been entrusted 
with certain precious stones for sale, handed them over to the 
defendant for having them sold and the latter not having returned 
the articles or their value, he sued to recover the same, ` 

Held, that the property in the articles did-not belong to the 
insolvent and, therefore, did not vest in the Official Assignee, And. 
that the suit by the insolvent having been filed as a mere bailee 
was maintainable. 

Williams on Bankruptcy, 13 Ed., p.,229 relied on, 

Question referred to the Full Bench as to “whether it is open. 
to.an undischarged insolvent to maintain a suit regarding his after- 
acquired’ properties” held not to ayise and, therefore*not answered. 

G. T. Ramanujachari for Appellant. 


R. Krishnaswami Aiyangar for K. 4 enkateswaran, for Res: 
pondent. 


. B.V.V. 


The Chief Jústice, Sundaram Chetti ` à 
and Pakenham Walsh, JJ. _ C.M.A. No. 163 of 1928. 
30th July, 1930. ; 
Provincial Insolvency Act,°1920 as amended, S. 53—Two 
years “period—Coniputation—Act X of 1930,- S. 6—Retrospective 
efect. ai See 


N.R.C. is eS 


8 
; e 
S. 6 of Act X of 1930, which declares that tHe two years’ 
period referred to in S. 53 of the Proyincial Insolvency Act, 1920, 
should be computed from the date of the presentation of the peti- 
tion for adjudication, takes effect retrospectively so as to apply to 
pending proceedings, 2 


LLR. 52 Mad. 123: 55 M.L.J. 794 (F.B.) relied on. 

. Question referred to the Full Bench [see 58 M.LJ. 35 
{Short Notes)] not answered in view of the construction placed 
on the Amending Act of 1930, e i 


s 
T. V. Muthukrishna Aiyer for Appellant. 
B. Somayya, K. Seshagiri Rao and G. N. Thirumalachari for 
Respondent. E y Sri i i 
B.V.V. 


Madhavan Nair, J. _ S.A. Nos, 408 and 1717 of 1927. 
Ist August, 1930. l i 

, Sale of expectancy—Transfer .of Property Act, S. 6 (a)— 
Whether S. 43 of the same Act can be applied. ; 

Where a person claims title to a property in which, at the time 
when it was transferred to him by a deed of sale executed . by 
all the immediate reversioners, they had only a right .expectant 
on the terminatién of a widow’s rights therein, 

Held, that .S. 43 8f the Transfer of Property Act cannot be 
inyoked to validate. a transfer. which is. prohibited by : statute, 
namely, S. 6 (@) of the same Act. . l 

41 M. 418, relied on. ` fe 

48 C: 1-(P.C.) ; 50 C. 929 (P.C.) referred to. - 

G. Lakshmenna for Appellants. Rs 

P. Satyanaraydna Rao for Respondent. - 

‘Bedsley, CJ., Sundaram Chetti, 7 

and: Pakenham Walsh, FF. ` SR. No.. 25997 of 1929. 

4th August, 1930. f : ae 

Suit for possession and fon mésne profits—C ourt-fee payable 


—S. 17 of the Court. Fees Act. E ET 
‘Whether in a suit for possession and for mesne profits sepa- 
rate court-fee has to be paid on dach of. the claim for relief in the 
suit, ; ba ier 
Held, that they do not form ‘distinct subjects’ within the 
meaning of S. 17 of the Court Fees Act and that only the court- 
fee on the aggregate value of -both the reliefs elaimed in the suit 
is payable. E9 Mera 

8 C. 593; 16 All. 401 followed. 

4 P.LeJ.-195 referred to. - 

K. Kuttikrishna. Menon and V. K. Madhavan Nair- for 
Petitioner. l : * 


K.C. 





E y 
Sundaram Chettiar, J. ~ Cr. R. C. No. 43 of 1930. 
24th July, 1930. ` 


Criminal Procedure Code (V of 1898), S. 202—Magistrate 
taking cognizance of the case on a prwate complaint—Sworn state- 
ment taken from the accused—Reference made to the police for 
investigdtion and neport—Police filing a charge-sheet—Magis- 
trate, if can proceed on the charge-sheet—Correct procedure to l 
be adopted in such a case—What*is. — 


-Where a Magistrafe took cognizance of a criminal case on a 
private complaint, examined the complainant on oath and took 
his sworn statement and then referred the case to the police for 
investigation under S. 202, Criminal Procedure Code, but the police 
instead of submitting a report filed a charge-sheet whereupon the 
‘Magistrate proceeded with ethe case, on the charge-sheet and the 
accused objected that such a procedure was illegal but the Magis- 
trate overruled the objection on the ground that it was the long- 
standing practice in this presidency for the police to file charge- 
sheets in references under S. 202, Criminal Procedure Code, 


Held, (i) that the Police had no jurisdiction to file a charge- 
sheet in a case referred to them under S. 202, Criminal Procedure 
Code, z 





(iü) that the entire’ proceedings of the Magistrate after 
the receipt of the police charge-sheet was irregular, 


(üii) that the Magistrate should proceed afresh from the 
point where the irregularity commenced, and a 


(iv) that he must again call for a report from the police 
and on receipt of the report dispose of the case either under 
S. 203 or under S. 204 as he may think fit. 


53 Bom, 339, $4 Cal. 303 and 10 M.L.T.- 120 followed, 

Watrap S. Subrahmania Aiyar (T. P. Gopalakrishna Aiyar 
with him) for Petitioners (Accused). 

K. S. Vasudevan for The Public Prosecutor for the Crown. 

` K.C. ; 

Curgenven and Bhashyam Aiyangar, JJ. O.S.A. No. 41 of 1928. 
28th July, 1930. 

Contract—Doctrine of implied term. 

K entered into a contract of agency with F. J. & Co., by 
which, in consideration, of his purchasing £20,000 worth of de- 
benture stock in another Company in which they were interested, 
he was appointed the sole distributing agent of their products. 
‘The terms of the contract provided that he was to receive certain 
commissions: and discounts on sales effected by him, that the 
selling pricesewere to be fixed by thè Company and so on. But 

N.R.C. ` 6:13 





10: 
e 
théré! was not a word binding the Company to send any particular 
quantity or indeed any of the products specified to the agent. No 
products -were sent. In an action by the Official Assignee repre- 
Senting, the estate of K for damages for breach of contract, 
ni, Héld;, affirming the judgment of the first Court, 

. © (i) The claim was not sustainable. Rhodes v. Forwood, 
(1876) I A.C. 256 applied; Turner v. Goldsmith, (1891) 1 Q.B.D. 
544 distinguished. 

. ` (%) A term the parties have not expressell is not to be 
implied because the Court thinks it a reasonable term. It must be 
nécessarily implied in the nature of the contract the parties have 


made. - Observations of Scruttom, L.J., in Lazarus v. Cairn Line 
of Steamships, Ltd., 106 L.T. 378, relied on. 


e (iti) The fact that thd agent has paid consideration did 
not make any difference. The purchase of shares would be more 
correctly described as taking a financial interest in the venture than 
as buying an agency. Observations of Bankes, L.J., in Reigate 
v. Union Manufacturing Company (Ramsbottom), Limited and 
Elton Cop Dyeing Company, Ltd., (1918) 1 K.B. 592, referred. 

S. Doraswami Aiyar and V. V aradaraja Mudaliar for Appel- 
lants. Es : Oe ERIS 
R. N. Aiyangar inStructed by Messrs, King and*Partridge for 
Respondents. 

S.R. 


Madhavan Nair, J. , S.A. No. 328 of 1927, 
4th August, 193Q TE 

Madras District Municipalities Act (V of 1920), S. 83 (a) 
—Building used for educational burposes—School conducted as 
proprietary concern—Site whether can be assessed to property tax 
—Madras District Municipalities Act (1V of 1864), S$. 63—“Public 
purpose” —M eaning. 





“Where a building was used as a Secondary School, which 
though open to the public, was. run as a proprietary concern by 
the Head-master of the School, and the question was raised 
whether the’ sife on which the building was erected was liable to 
be assessed by the Municipality to property tax, 

j Held, (1) that the site, having been used for a public purpose, 
was exempt from assessment to property tax because of S. 63 
(1) (a) of the Madras District Municipalities Act (IV of 1864). 
Meaning of. the expression “public purpose” discussed. _- 
- 3°(2) -that the ‘site was also exempted’ from assessment to tax, 
under ‘S; 83;{ay of -Act V of 1920, becaiise the site was used for 
educational- purposes.’ ‘Fhe words “which are. open. to . the : public 

and from “which income- is “dérived?’: ta that ‘clauise® qualify: only: 

oe DEA 


ii 
e 
“libraries and playgrounds” and do not apply to “buildings used 
for educational purposes.” e 
P. Venkatramana Rao for Appellant. 
K. G. Srinivasa Aiyar for Respondent. 
B.V.V. 


Madhavan Nair, J. l S.A. No. 305 of 1927. ` 
4th August, 1930. l . 


Ejectment- Co-owners—Confusion of boundaries caused by 
misconduct of party in® possession—Equitable interference by Court 
—Fresh partition whether can be directed. 


Where after a family partition the plaintiff’s father placed 
the defendant in possession of, his share in certain property and in 
a suit in ejectment filed by the plaintjff it appeared that the defend- 
ant had wrongfully obliterated the boundaries so as to render 
the item belonging to the plaintiff incapable of being identified, 

Held, that the principle that a suit for ejectment should be 
dismissed if it does not relate to defined property will be inappli- 
cable to those circumstances. 

Held further, that the confusion of boundaries having been 
caused by the misconduct of the defendant, it was a proper case 
in which the principle of eqfitable interference by the Court should 
be invoked, so as to adjust to rights of the parties by means of a 
fresh partition. 

29 Bom. 73 referred to. 


B. Sitarama Rao for Appellants. 


_ _K. Y. Adiga for Respondent. è 
B.V. V. —— ' 
Curgenven and . 
Bhashyam Aiyangar, JJ. O.S.A. No. 35 of 1930. 


‘6th August, 1930. 


Letters Patent (Madyas), cl. 15—Judgment—Order implead- 
ing persons as parties to suit—Appealability. 


An order of a single Judge on the Original Side of the High 
Court impleading ` certain persons as parties to a pending suit is 
not a “judgment” within the meaning of cl. 15 of the Letters Patent 
and is not appealable. 

35 Mad. 1 (F.B.) and 49 Mad. 539: 50 M.L. J. 361 relied on. 

50 Mad. 770 considered. 


S. Doraswami* Aiyar, K. `s, Rajagopala Aiyangar and T.V. 
Visvanatha Aiyar for Appellants. 


K. V. Ramachandra Atyar and S. Thyagaraja ediyar for 
Respondents. 


BVV: . gee on z oe een 
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Curgenven and 
Bhashyam Aiyangar, JJ. e O.S.A. No, 33 of 1929. 
7th August, 1930. 


` Partition—M ortgage by one co-sharer of undivided shares of 
estate—Rights of martgageé on partition where some of the. items 
were allotted to a sharer other than, the mortgagor. 


Where a person mortgaged to the plaintiff certain properties 
which he held jointly with another co-sharer, and subsequently to 
the mortgage by a compromise decree to which te plaintiff was 
not a party, some of the items covered by the mortgage were 
allotted to the sharer other than the mortgagor, 

Held, that the plaintiff could not proceed against the mort- 
gaged properties which had been allotted under the compromise 
decree, to the sharer other thah the mortgagor, provided the com- 
promise was not tainted with fraud or collusion. 


1 TA. 106; 20 C. 533; 18 M. 316; 42 All. 596 followed. 


T. V. Venkatrama Aiyar and T. A. Ananta Aiyar for Appel- 
lants. 


S. Doraswami Aiyar, Srinivasaraghevan, Thyagarajan and 
R. Sundaralingam for Respondent. 


KC > ; ° 


Madhavan Nair, J. S.A. No. 1146 of 1927. 
13th August, 1930. 

Res judicata—Causes of action—Suit for money—Declaration 
of a change ongthe property—No further relief granted—Second 
suit for sale—S. 11, Ex. (5) of the Civil Procedure Code. 

Plaintiff brought a suit for a decree of sale of a property 
on “vhich a charge had been declared by the Court in his favour 
in a previous suit by him to recover money from the defendant, 
but in which he omitted to-ask for the further relief of a sale 
and as such no decree for the sale of the property was granted 
to him either by the first Court which tried the case or by the 
Appellate Courts where on appeal it was heard. - 

Held, tha? the suit was barred by res judicata. 


33 C. 849; 31 All. 19 followed. 
C. V. Mahadeva diyar for, Appellant. 
A. Sivarama Menon for Respondent. 


13, 

Anantakrishna Aiyar. and | bE igs RR Gn 
Sundaram Chetty, JJ... C.M.A- No. 391 of. 1928.: 
5th August, 1930. f 


Civil Procedure’ Code, S. 47—Application .to set aside, sale— 
Admission of documents refused—Order refusing if appealable. 


In an application by the judgment-debtor: to set aside -a‘ Court- 
sale under O. 21, R. 90, the judgment-debtor: (petitioner) sought 
to file centain documents as evidence on his side but they. were 
rejected by th® Courts 


Held, the order refusing to aiai A docunients `. was ‘not 
appealable under S. 47, Civil Procedure Code, since it was. not 
also a decree as defined by S. 2, cl. (2), Civil Procedure Code. 


yo 


E. Vinayaka Rao for Appellant. 
D. Ramaswami Aiyangar for Respondent. 
SV. | 


Krishnan Pavdalai, J. Cr. R.C. No.,458.0f 1930. 
llth August, 1930. l 


Criminal Procedure «Code, -1898, Ss. 144 atid’ 439-- 
Ex parte order under S. 144—Application “for setting aside—Pro- 
cedure—Circumstances justifying Biden lMers etches by. Hage 
Court. i ; panoe UON Ted 


When an ex parte order under S. 144, Criminal Poodu" 
Code, is called in question the normal procedure should’ bé for’. 
evidence to be recorded in the usual way by examination’ and 
cross-examination of witnesses in open Court. The proceeding 
being a judicial one it is desirable, wherever possible, to adopt, the 
normal procedure. n : 


In deciding the question whether an order under S, 144 was 
justified or not the test is to find out whether the act, be it lawful 
or unlawful, was likely to lead to a breach of the public tran- 
quillity. The likelihood or tendency should be a reasonable or 
proximate one and must not ke merely speculattve or distant.. 
Where there are special facts relating to a particular locality, as to 
which the local authority is the best judge, the opinion of that 
authority will not be easily disturbed; but where there are no special 
circumstances and the matter is one ‘of general impression, the 
absence of any near or reasonable connection between the: prohi- 
bited act and the supposed danger to public tranquillity will be 
a ground upon which the High Court is bound to act. 


T. Rangachiariar, V.‘Govindarajachari, A. Lakshmayya and 
B. T. M. Raggavachari for Petitioner. 


’ N.LR.C. e a 
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e 
The Advocate-General and K. N. Ganapathi for- Thre Public. 

Proşecutor.on behalf of the Crown. Bey ea 

B.V.V. — iy eho E 

Krislman:.Randalai,, J. ys. Cr R.C: No, 437 of. £930. 
llth August, 1930. . ee HE ts ` tee E ee ee 
Criminal Procedure Code, 1898, Ss. 144 and 439--Order under 


Las apis sabe ONE 


S..id44-—High,, Courts, powers. of xevision. + 


2° The powers of thé High - Court in révision under S. 439, 
Criminal Procedure Code, are general and their “generality cannot 
be cut down by any decision. _ ee 

37+: Where the: elements essential to action under S, 144, Criminal: 
Procedure Code, are . shown “to exist. on materials: legally before 
the Magistrate, the High Court will, in exercising its powers, respect 
the opinion of the local authoiities, both as to’ the ‘gravity of the 
danger and as to the steps,necessary ito maintain, the peace. .Where, 
however, they do not exist, the order cannot be upheld merely 
because the local Magistrate has-chosen to say that they do exist, 
If the grounds „for action as stated in the order are either. un- 
founded in ‘fact or insufficient in law, or if it is shown that ‘the 
order violates the conditions laid down in the section ‘it is the ‘duty 
of the High Court to interfere. | - e aae Ps Saas 


No order can be passed against the public: without the limi-’ 
tation as to place; nainely, that it must.be one. whether ‘publicly. or 
privately owned, which, at the time when the prohibition operates, 
the public.frequent or visit. Where the order prohibited the-mem- 
bers of the public’ from putting ‘up a certain kirtd ‘of flags in their. 
private houses, which the public as such neither frequented ‘nor 
visited, and the evidence did not show the existence of any 
emergency of apprehended danger, a a o 

Held, in revision, that the order under S. 144 should be set 
aside, ; ; 
© „Observations of Sir Lawrence Jenkins, C.J., in 28 Bom.. 533, 
relied on. : 


T.R: Ramachandra. Aiyar, G. Lakshmanna, P.- 4 - Vallaba- 
charyalu, G. Chandrasekara Sastgi and T.:V.:Srinivasachari for 
Petitioner. r f ee ee : 

`~ The Advocate-General and K. N. Ganapathi for The Public 
` Prosecutor on behalf of the Crown.’ Se å 


B.V.V. wr a  * 7y 


Kiishnan-Pandalai, T. - ane g R e oe 1930, 
112th August; 1930; o> ATi et nE D bes 
bu @rieiinalProtedure’ a ae sss prope 
Ron of three 's\pétific' ‘sums: ‘oir twee days Conviction’ theréfor- 
Subseyjuent “cém plait : for ‘misappropriation ‘of ® : aitother “sum bee 
tween the: two' days—If ‘permissible:: POTA ea te aed rad 
TETA ‘coinplaint ; was ` filed- for” criminal ‘migiipproptiation’ “of” “thre 
specified sums on two specified ‘days’ against” the’ petitiorfe who 
was then’ convicted. Again another’ complaint was” filed . Agaitist 
the petitioner for misappropriation of another sum between the 
two dates covered by the previous charge. - 

Held, there is no rule that separate charges in respect ‘of 
separate amounts misappropriated shall not be resorted to -and 
that if an accused has misappropriated several sums within a year 
they all ‘should be added together into one gross. sum and tried 
as one charge. Where the question is one of a gross sum mis- 
appropriatėd between two dates, there can be no second complaint 
for a sum misappropriated between ‘the two dates, as the previous 
complaint must be deemed to have taken in this item also. But 
where it is not a case of a gross sum misapplied but of specific 
sums, there can be a second complaint for a sum misappropriated 
between the two dates. Section 222, clause (2) does not come 
into play then. . . 

12 Bom. L. R. 226 followed. 

32 I.C; 158 distinguished. 

P. Venkatramana Rao for petitioner. 

The Public Prosecutor for the Crown.. 








S.V.V. — ° 
Anantakrishna Aiyar and : Sa: ue EnA 
Sundaram Chettiar, JJ. 7 CMA, No. 24 of 1929: 
14th August, 1930. e 


Civil Procedure Code (V of 1908), S. 11, Explanation’ V— 
Res judicata between co- -defendants—Conditions to be satisfied 
—What are—Co-defendant inipleaded in prior suit but no relief 
asked for against him—Co-defendant so impleaded suppor ting 
plaintiff with evidence and arguments—Relief prayed for in plaint 
but not granted—W hether operptes as res judicata ai the 
impleaded co-defendant in a subsequent suit. ay 

In order to constitute res judicata between co- daats ‘the, 
following conditions should be satisfied, viz. (1) there’ should 
have been active contest between the co-defendants, (2) ‘some 
question must havé arisen for adjudication between the co-defend-, 
ants inter se, and (3) there should have been an Sen of, 
that question in the prior litigation. 

With reference to the course. of jenek of flood? water- over 
certain fields, there was a prior litigation between A, B, C and D 
in which A was plaintiff and eB, C and D were defendants: A 
prayed’ for an injunction ‘against B and C alone but not against. 

NRC. 7 


‘fe 
e 

D to remove the bunds which B had erected in his land S. No. 118 
and C in his lands Nos. 116 and 117,and no prayer was asked for 
against D who, however, filed a written statement that the bunds 
in Nos. 115, 116 and 117 should be removed and that the plaintiff 
should be given a decree as prayed for, and engaged a pleader 
both in the suit and in the appeal and more than once maintained 
before the Courts that his case and plaintiff’s (A’s) case were 
the same, and ultimately it was found in appeal that the course of 
the water was through S. Nos. 115, 116 and the 8 (D’s land) and 
injunctions were granted for the removaleof the’ bunds in these 
three survey numbers and for restraining the owners (B, C and 
D) of these fields from raising any bunds in future but no such 
decree was made in respect of*Survey No. 117 also belonging to 
C; in a subsequent suit brought by D against C for a mandatory 
injunction to remove the bund in S. No. 117 and for a perpetual 
injunction restraining C from ever erecting any bund in S. No. 117, 
C contended that the prior decision was res judicata which con- 
tention was upheld by the High Court on the ground that as the 
prayer in respect of bunds in S. No. 117 was asked for and not 
granted in the prior suit, Explanation V to S. 11 applied and it 
must be deemed to have been refused so that the present suit for 
the same relief was barred by res judicata. On appeal, the Sub- 
Court held that ‘preventive relief was ealways at the discretion of 
the Court and the faflure or omission to grant an injunction, 
which was only a preventive relief cannot operate as res judicata. 

Held, (i) that the prior decision was a decision on the merits; 
(ü) that there was no need to invoke the aid of Explanation V 
to S. 11; (di) that the case satisfied all the requirements neces- 
sary in order tę constitute res judicata between the co-defendants 
C and D, and (iv) that the decision in the prior suit operated. 
as res judicata. 

e Watrap S. Subrahmania Aiyar (T. P. Gopalakrishna Aiyar 
and A. K. D. Venkata Raju with him) for appellant. 

S. Srinivasa Aiyar for respondent. l 
K.C. —— 
. Madhavan Nair, J. S.A. No. 2212 of 1927. 

14th August, 1930. f 

Riparian *owner—Interferenge of water right—Absence of 
damage—Rights of a riparian owner. 

A lower riparian owner brought a suit for injunction against 
the defendant who shifted the mouth of the stream and inter- 
fered with the bed of the watercourse. 

Held, that when there was a reasonable prospect of damage 
he had a right of action against the defendant and could restrain 
him by an injunction despite the absence of actual injury to him. 

31 M.°171 referred to. ; i 

(1884) 27 Ch. 122 at 131`relied on. 

Kerr on “Injunction,” page 46, referred to. 

$. Varadachariar and R. Kesava Aiyangar for appellant. 


17 


C. S. Venkatachariar, V.Rajagopala Aiyar and T. V. Ramiah 
for respondent. e 

K.C. 

Anantakrishna Aiyar and 
Sundaram Chetty, JJ. L.P.A. No. 264 of 1925. 
15th August, 1930. 

Hindu Law—Minor—Agreement of sale—Subsequent trans- 
feree with notice of the agreement—Suit for specific performance 
—Whether enforceable against him. 

The plaintiff brought a suit for specific performance of a con- 
tract of sale or for the return of the earnest money paid by him 
and damages in the alternative The agreement of sale was 
executed ~by a registered conveyance by both the first and the 
second defendant, the former acting in his individual capacity and 
the latter, being a minor at the date of the agreement of sale’ in 
favour of the plaintiff, represented by his mother as guardian. 
Subsequently the same properties were purchased for price by 
another person with knowledge of the agreement. On the ques- 
tion whether the plaintiff can enforce specific performance against 
the minor, 

Held, that the agreement of sale was not specifically enforce- 
able against the minor or the subsequent transfefee with notice of 
the agreement in respect of the undividetl minor’s share in the 
immoveable properties. 

39 C. 232; 54 M.L.J. 412 followed. 

The Advocate-General and T. Ramachandra Rao for appel- 
lant. ; 

C. S. Venkatachari and A. Venkatachalam fpr respondent. 


K.C. 


Sundaram Chetty, J. S.A. No. 894 oi 1929. 
19th August, 1930. : 


Hindu Law—Sale of properties belonging to the last male 
owner by his daughter along with her sons, who were the rever- 
sioners—No legal necessity—Whether a person who had barely 
attained majority could be said to have exercised intelligent choice 
-Applicability of S. 115 of the Evidence Act-Doctrng of elec- 
tion. r 


Two brothers who were the grandsons by the daughter of the 
last male owner joined in the execution of a sale-deed by their 
mother of the properties belonging to the last male owner for no 
legal necessity. At the time of the execution of sale the elder 
brother had barely*attained majority and the younger was a minor 
and as such represented by his brother. Subsequently after the 
death of the mother, the minor son also died and his sons along 
with their paternal uncle executed another sale-deed if favour of 
the plaintiffs who brought the suit claiming title to those properties. 
The question was whether the elder brother who was an immature 
youth_at the time when he consented to the sale of the properties 
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-by his. mothér’could be considered: to have vexereised“'such-an in- 
telligent choice as would constitute an election on his:partjto"abide 
by the sale. STADE E 

Held, that he elected to abide ‘by. thevsale.¢ffected.:by: the 
mother-and by’ reason! of the doctrine ‘of election he::would be 
debarred from disputing it to the- extent of: his share iti the pro- 
-perties, although the evidence in the case did not warrant the 
application of- the doctrine of estdppel under §. 115 of the. Indian 


Evidence Act. 


46 C. 566 (P.C.) relied on. 

42 C. 876 (P.C.) distinguished. 
P. Vallabhacharlu for appellant. 
G. Lakshmanna for respondent. 
K.C. - 
Curgenven and 


Bhashyam Aiyangar, JJ. O. S. Appeal No. 16 of 1929, 
_ 21st August, 1930. 


Indian Contract Act (I of 1872), S. 17, Explanation—V endor 
and purchaser—Duty to speak—Extent and nature of—Silence— 
Equal means of knowledge—Misleading representation. 

The brother of an insolvent purchased five decrees belonging 
to the insolvent for a Jump sum far elow their face value from 
the Official Assignee. One of the decrees for a large sum was 
secured and recoverable in full. It was found that the Official 
Assignee, despite his own private inquiries, was not aware of such 
security, that the purchaser’s solicitor who negotiated the pur- 
chase and was aware of the same, did not disclose it but repre- 
sented to the Assignee that the décrees were “unrealisable,” ‘worth 
practically nothing.” The latter now”sought to set aside the sale. 

Held, the purchaser occupied no fiduciary position and was 
under no antecedent obligation to disclose facts which might have 
influenced his own judgment when bargaining for his own interest. 
No fraud can be implied from his mere silence as to such facts. 
But if he makes some communication which, without the addi- 
tion of certain other facts, would be necessarily misleading and he 
did so intentionally, that is fraud. i 


Observatiðns of the Earl oé Selborne in Coaks v. Boswell, 
(1886) 11 A.C. 232 at 235, relied on. i 

Equal means of knowledge is immaterial where there is an 
express representation, or anything calculated to deceive or to lull 
suspicion upon a particular point. ` : 

Attwood v. Small, (1838) 6 Cl. & Fin. 232, distinguished. 

Kerr on “Fraud,” (6th Ed.), pp. 49. 52 and 57 referred to. 

K. S. Krishnaswami Aiyangar instructed by P. `V. Sudarsana 
Raju for appellants. : 

V. Thiagarajan instructed by S. Arunachala Aiyar -for 
respondents. . -` . f l 


S.R.. 
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Č: S. Venkatachariar, y.  Rojagopala Aiyar and T. V. Ramiah 
for respondent’ 

KC. 
Anantakrishna Aiyar and . 

Sundaram Chetty, JJ. L.P.A. No. 264 of 1925. 

15th August, 1930. 

Hindu. Law—Minor—Agreement to sell—Subsequent trans- 
feree with notice of the agreement—Suit for specific performance 
—Whether enforceable eagainst him. 


The plaintiff brought a suit for specific performance of an 
agreement to sell immoveable lands or for the return of the earnest 
money paid by him and damages*in the alternative. The agree- 
ment to sell was executed by both the first and the second defend- 
ant, the former acting in his individual capacity and the latter, 
being a minor at the date of the agreement, represented by his 
mother as guardian. Subsequently the same properties were 
purchased for price by another person with knowledge of the 
agreement. On the question whether the plaintiff can enforce 
specific performance against the minor, 

Held, that the agreement to sell was not specifically enforce- 
able against the minor or the subsequent transferee with notice 
of the agreement in respecteof the undivided minor’s share in the 
immoveable properties. 

39 C. 232; 54 M.L.J. 412 followed. 
The Advocate-General and T. Ramachandra Rao for appel- 


lant. 

C. S. Venkatachari and A. Venkatachalam w respondent. 

K.C. —_— 

_ Sundaram Chetty, J. S.A. No. 894 of 1929. 
19th August, 1930. 

Hindu Law—Sale of properties belonging to the last Aal 
owner by his daughter along with her sons, who were the rever- 
sioners—No legal necessity—Whether a person who had barely 
attained majority could be said to have exercised intelligent choice 
—Applicability of S. 115 of the Evidence Act—Doctrine of elec- 
tion. 


Two brothers who were the grandsons by the apie of the 
last male owner joined in the execution of a sale-deed by their 
mother of the properties belonging to the last male owner for no 
legal necessity. At the time of/the execution of sale the elder 
brother had barely,attained majority and the younger was a minor 
and as such represented by his brother. Subsequently after the 
death of the mother, the minor son also died and his sons along 
with their paternal uncle executed another sale-deed in, favour of 
the plaintiffs who brought the suit claiming title to those properties. 
The question was whether the elder brother who was an immature 
youth at the time when he con$ented to the sale of the properties 


is . 


by his mother could be considered to have exercised such an in- 
telligent choice as would constitute arf | election on his part to abide 
by the sale. 

Held, that he elected to abide by the sale effected by the 
mother and by reason of the doctrine of election he would be 
debarred from disputing it to the extent of his share in the pro- 
perties, although the evidence jn the case did not warrant the 
application of the doctrine of estoppel under S. 115 of the Indian 
Evidence’ Act. k > ` 

46 C. 566 (P.C.) relied on. 

42 C. 876 (P.C.) distinguished. 

P. Vallabhacharlu for appejlant. 

G. Lakshmanna for respondent. 


K.C. CT 
`  Curgenven and : 
Bhashyam Aiyangar, JJ. O.S. Appeal No. 16 of 1929, 


21st August, 1930. 

Indian Contract Act (I of 1872), S. 17, Explanation—V endor 
and purchaser—Duty to speak—Extent and nature of—Silence— 
Equal means of knowledge—Misleading representation. 

The brother of an insolvent purchased five decrees belonging 
to the insolvent for a lump sum far below their face value from 
the Official Assignee. One of the decrees for a large sum was 
secured and recoverable in full. It was found that the Official 
Assignee, despite his own private inquiries, was not aware of such 
security, that the purchaser’s solicitor who negotiated the pur- 
chase and was aware of the same, did not disclose it but repre- 
sented to the Assignee that the decrees were “unrealisable,” “worth 
practically nothing.” The latter now sought to set aside the sale. 

` Held, the purchaser occupied no fiduciary position and was 
under no antecedent obligation to disclose facts which might have 
influenced his own judgment when bargaining for his own interest, 
No fraud can be implied from his mere silence as to such facts. 
But if he makes some communication which, without the addi- 
tion of certain other facts, would be necessarily misieadimg and he 
did so intentionally, that is fraud. 

Observations of the Earl of Selborne in Coaks v. Boswell, 
(1886) 11 A.C. 232 at 235, reli€d on. 

Equal means of knowledge is immaterial where there is an 
express representation, or anything calculated to deceive or to lull 
suspicion upon a particular point. 

Attwood v. Small, (1838) 6 Ch & Fin. 232, distinguished. 

Kerr on “Fraud,” (6th Ed.), pp. 49, 52 and 57 referred to: 

K. S. Krishnaswami Aiyangar instructed by P. V. Sudarsana 
Raju for appellants. 

V. Thiagarajan instructed by S. Arunachala Aiyar for 


respondents. e 
S.R. f — a 


Anantakrishna Aiyar and — j S 
Sundaram Chetty,.JJ. © Ref. C. No. 8 of 1929. 
15th August, 1930. : f ; 
Subordinate Court—Doubt regarding decision of the High 
Court—Procedure—Indian Law Reports Act, S. 3. 


A District Munsif doubted the authority of a decision of the 
Bench of the High Court reported in 44 M.L.J. 588 since it was 
_ contrary to. two other decisions of the High Courts of Allahabad 
and Rangoon*in 28 All. 262 and 4 Rang. 100. 


Held, that it is not at all good taste for a Subordinate Court 
to question the soundness or otherwise of a decision of the Court 
to which it is subordinate, though it is competent for.such Court to 
ignore, under S. 3 of the Indian Law Reports Act, any authority 
which is not found in theeauthoriséd reports. 

37 All. 359 at 366 (P.C.); 30 Bom. 226 followed. 

A. C. Sampath Aiyangar and T. R.. Srinivasa- Aiyar for 
Appellant. 

Ch. Raghava Rao and N. K. Vijayaraghavachari for Res- 
pondent. 

K.C. 


Wallace and Bardswell, JJ. A. $. No. 31 of 1925. 
20th August, 1930. f s ae 

The Indian Registration Act, S. 23—What would constitute 
fraud on the law—Suit by a ward to set asidé a sale by a guardian 
which is not void—Applicability of S. 44 of the Limitation Act. 

In order to constitute fraud on the law of Registration -in 
violation of the provisions of S. 28 of the Indiaw Registration Act 
collusion between the parties to the transaction should be proved 
and that as a test of whether the parties had an intention to 
practise such a fraud it has primarily to be considered whether 
there was a property which could be conveyed by the party 
executant, or`as to which a genuine belief existed that he could 
convey it. The facts that the property included in the document 
is very small and the primary intention was to register the docu- 
ment in a particular registration office will not constitute acts of 
fraud. R e 

The whole case-law reviewed and discussed...- - - 

If a sale is void owing to a fraudulent registration there will 
be no need to set it aside. If the sale i$ not void,.then the suit 
will be to set aside the sale:and the Art. 44 of the Limitation Act 
will apply when à ward sueS to set aside the sale by a guardian. 

S. Srinivasa Aiyangar and P. Satyanarayana Rao for Appel- 
lant. 

The Advocate-General, M. Subbaroya Aiyar and °M. Venkata- 
subbiah for Respondent. we tT fe 
© KC. > a AES A 

N.R.C. 


Curgenven, and - ie 
Bhashyam Aiyangar, JJ. O.S.A. No. 104 of 1929, 
21st August, 1930. 


. Trust—Investment of charity funds with co-trustee—Liberty 
to co-trustee to use the moneys—Adjudication—Tracing—Limits 
of the doctrine of—Money paid by settlement of account. ° 


The facts of the case are set out in the judgment of the 
Honourable Mr. Justice Waller reported in 58 M.LJ, 36. 


Held, affirming the Trial Court— j 


Where a trustee is authorised by the terms of. the trust to 
invest the trust moneys in his owm business and is directed to pay 
interest thereon, the trust is not entitled to follow up the money 
into the assets of the trustee after he becomes an insolvent. All 
that’ the trust is entitled to in such a case is to rank as an ordinary 
creditor of the trustee. 


Official Assignee of Madras y. Krishnaswami Naidu, 33 M. 
154, followed. 


Official Assignee of Madras v. Krishnaji Bhat, (1930) M.W. 
N. 362, not followed. i : l 


Where the trust moneys cannot be*traced into the business 
assets of the trustee, as where the assets available at the time of 
the claim are distinctly shown to. be derived from a source differ- 
ent from the trust funds and so cannot be said to represent any 
portion of the trust money, the doctrine of tracing is not applicable. 


Official Assignee of Madras v. Devakotta, etc., S angam, 52 M. 
919: 57 M.L.J. 99, referred to. 


Quaere: Whether there can be a tracing order in respect of 
trust gnoneys if the trustee did not receive the trust moneys in 
specie but only got them by a settlement of account, in other 
words, if a paper adjustment can be treated as a passing of money 
of the cesti que trust into the hands of the trustee, so as to attract: 
the doctrine of tracing. 


In re Hallett & Co, Ex parte Blane, (1894) Z? Q.B. 237, 


referred to. ° - 


_Y.V. Srinivasa Aiyangar instructed by V. Varadaraja Muda- 
liar for Appellant. 
K. V. Krishnaswami Aiyar and C. A. Seshagiri Sastriar for 
Respondents. ° . 
SR. aat. G —— -> 
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` Baomesam, J eae S.A. No. 321 of 1929. 
19th August, 1930. “67% et a8 

Madras ‘Estates Land Act (I of 1908), Ss. 25, 27 and 28— 
Contract as regards rent payable—Proof—Patita and muchiltka 
silent as to rate under particular ciroumstances—Inference from 
conduct of parties—Landholder whether can apply to Collector 
under S. 25—Meaning of word ‘‘Thirwa’. l 


Where ina patta and -muchilika exchanged between a land- 
holder and a ryot thtre was no provision as to the rate of rent 
payable by the ryot when. he raised wet crops on his holding with 
the aid of Government water, but it appeared that. ever since 
the patta was granted the ryot Was paying rent only at, the lower 
rate even if he raised wet crops: with the aid of Government 
water, i T i l i 

Held, (1) that the landholder was not entitled to claim rent 
at a higher rate; the conduct of the parties could, under those 

=b; circumstances, be relied on éither as indicating the contract be- 
\ tween the parties or as raising the presumption under Ss. 27 and 
{> 28 of the Madras Estates Land Act; that the amount paid in. the 
-^ previous years was fair and equitable: 28 I.C. 891, relied on; 
4 (2) in such cases the patta and muchilika need not neces- 
„sarily be the only evidence of the contract between the parties; 
“and i 
(3) that S. 25 of the Madras Estates Land Act which per- 
mits the Collector to fix a fair and equitable rent is inapplicable 
to a case where there is a contract, express or implied, between 
the parties. i pe z : 
Meaning of the word “Thirwa” discussed. 
V. Govindarajachari and P. Srikantam for Appellant. e 


The Adwvocate-General arid M. Venkatasubbial' for Respond- 
ent. 


B.V.V. 


Madhavan Nair, J. S.As. Nos. 182 and 183 of 1929. 
22nd August, 1930. 


S e 
Madras Revenue Recovery*Act, S. 35—Whether srotriemdar 
is a tenant—Who is a defaulter under S. 35—S. 70 of the Indian 
Contract Act—Person benefited option to refuse or accept the 
benefit conferred—Agraharams—Nature of the tenure. 


The plaintiff purchased in a Court auction two srotriem villages 
belonging to a Zamindar, but did not have them registered in 
his name as required by the Madras Act (I of 1876), nor was 
the peishkush proportionately fixed under the Act. Te Zamindar 
continued to be the registered holder of the two villages. In 
suits brought by the plaintiff for recovery of Jodi from the 


N.R.C. 


- 
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Stottiemdars, they sought to deduct the amount of peishkush that 
they had paid to Government to raise®an attachment effected by 
the Government for arrears of peishkush due from the Zamin- 
dar, from the amounts of Jodi claimed by the plaintiff, and the 
isrotriemdars relied on the provisions of S. 35 of the Madras 
Revenue Recovery Act which enabled a tenant to claim certain 
deductions as against the landholder and on S. 70 of the Indian 
Contract Act. ‘. pM ot 


Held, (1) that it is doubtful whether a srotriemtlar is a tenant 
within the meaning of S. 35 of the Madras Revenue Recovery Act. 
: The defaulter under that section is a registered holder and not the 
real owner: 33 M. 41; 39 M. 795, followed; — 


(2) that it is always a question of fact whether a person 
was ‘doing anything for another withirf the meaning of S. 70 of 
the Indian Contract Act: 33 M. 15; 23 M. 235; 27 L.W. 406, 
followed; . 


, (3) in order to show that the other person “enjoyed” the 
benefit thereof under S. 70, it is necessary that the other person, 
though benefited, had the option to refuse or accept the benefit: 
33 M. 15; 25 I.C. 783; 28 I.C. 456; 45 I.C. 786; 43 M.L.J. 271, 
followed ; . 


(4) that Agraharafns are held under a single and indivisible 
tenure and the liability of srotriemdars to pay Jodi is joint and 
several: 54 M.L.J. 30; 56 M.L.J. 273, explained. 
`. V. Ramadoss and K. Subba Rao for Appellants. 

M. Venkatasubbiah for Respondent. l 

K.C. : 


Sundaram Chetty, J. S.A. No. 308 of 1927. 
284. August, 1930. 


, Madras Estates Land Act (I of 1908), S. 20—A pplicability— 
Beds of uranis—Right of landlord to assign—Easements Act, 
1882, Ss. 44 and 47—Customary right to take water and bathe in 
tank—E xtinguishment. 


There is no distinction in the Madras Estates Land Act be- 
tween the bed’ of irrigation tanks and small ponds or uranis, and 
the landlord’s right to assign the beds of both is saved by S. 20 
of the Act. >> ve 


A customary easement right to take water from and bathe in 
tanks.can be acquired by the peopleein a localjty, but when the 
tank becomes unfit for use on account of neglect or natural 
causes for over the statutory period the easement is extinguished 
under Ss. 44 and 47 of the Easements Act. ; 


o B. Sitarama: Rao and S. R. Muthuswami Aiyar for Appel- 
lants. `- ; sues a 
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S. Sundararaja Aiyangar, K. S. Venkatramani, T. K. Srini- 
vasatatachariar and N. Re Raghavachariar for Respondents. 


B.V.V. 


Sundaram Chetty, J. S.A. No. 150 of 1926. 
29th August, 1930. o 


Hindu Law—Joint family—Self- -acquisitions—Onus of- proof 
—Recital in a will as to self-dcquisitions—Admissibility. 

Where æ plaintiff brought a suit to set aside certain aliena- 
tions of his. father as being in excess of his powers as a co- 
parcéner, and the defendant contended that the properties were the 
self-acquisitions of the father, 


Held, (1) that where the plaintiff proved that there was a 
nucleus sufficient for the* purchase of the properties, the burden 
of proof was on the defendant to establish that either as a fact the 
properties were purchased out of the separate funds of the father 
or that. the income from the nucleus was so insignificant that the 
purchases could not havé been from the income; 


(2) that the recital in the will of a co-parcener that certain 
properties were ‘his self-acquisitions was admissible in evidence. 


27 M. 228, distinguished. i 
31 L.W. 176, relied on. T 

Ch. Raghava Rao for Appellant. 

P. Satyanarayana Rao for Respondent. 


K.C. 


Madhavan Nair, J. S.A.*No, 278 of 1927. 
29th August, 1930. 


Partnership—Execution by a partner of a promissory note 
towards share-capital—Suit—Whether maintainable to recover the 
pro-note amount—Licence—Prohibitory clause regarding transfer 
of interest—Legality of—Transfer. 


The defendant for his portion of the share-capital of a part- 
nership for the purpose of vending toddy, executed a promissory 
note in favour of plaintiff and another person. Subsequently it 
was renewed in favour of the plaintiff. On the questions whether 
the plaintiff could maintain a suit for the promissory note amount 
without having brought a suit for winding up the partnership busi- 
ness and whether the partnership agreement entered’ into by the 
defendant was legal when there was a clause in the licence ee 
biting the transfer of the licencee’s interest, _. : 


Held, (1) that since the promissory note amount went to fotin 
the portion of the share-capital due from the defendant, ‘a suit 
-was maintainable: LR, eae Mad: 68; at M 343; 140, ER. AS, 
followed; ° 
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_« (2) that since the licence was issued only after the date of 
the partnership agreement with the gefendant, the partnership 
was not illegal: 20 M.L.J. 337, relied on. 5 
B. Sitarama Rao and T. S. Vaidyanatha Aiyar for Appellant. 
K. Rajah Aiyar for Respondent. 
K.C. . i 


Anantakrishna Aiyar, J = | S.A. No. 606 of 1928. 
29th August, 1930. `- ° 


e 
Trust for creditors—Acceptance by creditor, if necessary— 
Suit against debtor—Relief asked fon against trustee subsequently 
impleaded as party—Sustainability of suit against trustee. 


A trust for creditors becomes valid and subsisting only if the 
creditor accepts the trust or elects to take a benefit under it. It 
is not necessary, however, that he should be a party to the trust 
deed. Where, after the creation of a trust deed, the creditor in- 
stituted a suit against the debtor and applied for attachment before 
judgment of the property comprised in the trust deed and sub- 
sequently, having impleaded the trustee as Pay sought for relief 
against him, 

Held, that under those circumstances the creditor was not 
entitled to any relief against the trustee.- 


Case-law discussed. 


T. M. Krishnaswami Aiyar and N. Sivaramakrishna Aiyar 
for Appellants. 


‘ents. 
B.V.V, . 


Venkatasubba Rao, J. © - + C.S. No. 464 of 1926. 
Ist September, 1930. ` sat 2 


B. Sitarama,Rao and S. R. Muthuswami Aiyar for Respond- 


; E ES \ 

Contempt—Powers of High Covwrt—Party in contempt com- 
mitted to jail—Sequestration whether can be ordered - before 
‘expiry of term of’ imprisonment—Madras Hig Court | Original 
Side Rules, O21, R. S—Effect. e 


In matters of contempt the- High Court has senate fhe 
powers of the old Supreme Court, which in. its turn possessed the 
sarne powers as the Courts in England. “The provisions of O, 21, 
R. 5 of the. Madras High Court Original Side. Rules should be 
“construed merely as regulative of the discretion’ of the ae Court 
and not as curtailing its powers. — 


; “Held; “that the. High | Court has the | ae to. one sequestra- 

tion ` ‘after the’ Barty in. :contempt ÀS- -committed: to- jail ; and - even 

before the term Of. imprisonment has “expired. Oe 
e 
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e 

Case-law elaborately discussed. 

The Advocate-General ier the Crown. 

V. Radhakrishnayya for Party. 
B.V.V. 


Madhavan Nair, J. S.A. No. 518 of 1927. 
2nd September, 1930. 


Civil Procedure Code (V of 1908), S. 47—Auction-purcha- 
ser’s petitioni for actual possession refused—A pplication to be given 
symbolical possession granted—Suit to recover actual possession-— 
Time linit—Limitation Act, 1908, Art. 11 (a). 


The father of the second defendant sold the suit properties 
to the first defendant in order to discharge certain debts. The first 
defendant subsequently creħted a mortgage and paid the debts. 
The mortgagee having sued on the mortgage and brought the pro- 
perties to sale the plaintiff purchased them at the court sale. The 
second defendant set up a paramount title in the mortgage suit 
but the question was not gone into. The second defendant ob- 
structed the delivery petition by the purchaser plaintiff and as a 
result re-delivery was ordered to the second defendant, the plaintiff 
being given symbolical possession. The plaintiff, having sued to 
„recover actual possession it third year aftey the said order, 


Held, that the suit was not barred either by reason of the pro- 


visions of S. 47, Civil Procedure Code, or Art. 11 (a) of the 
Limitation Act. 


24 C.W.N. 1001 (P.C.) distinguished. 
T. M. Krishnaswanu Ao and T. E. Ramabkadrachariar for 
Appellant. 
`K. Bhashyam Aiyangar for Respondent. 
B.V.V. i — : 


Krishnan Pandalai, J. © Cr. R.C. No. 516 of 1930. 
2nd September, 1930. l i 


Criminal Procedure Code, 1898, Ss. 173 (4) and 548—Secur- 
ity proceeding—Police information report—Magistrate ordering 
preliminary notice—Person procgeded against whether entitled to 
obtain copy of report. 


Where in a security proceeding under S. 107, Criminal Pro- 
cedure Code, the Magistrate issued a preliminary notice under 
S. 112 and immediately aftey-it was served the person proceeded 
against applied for a copy of the police information report on the 


basis of which the initial notice had been ordered, but the same 
was rejected, 


- Held, ihat the information: report: did not form part of. the 


records and that the petitioner was. not entitled to a copy of the 
e 
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Same either under S. 173 (4) or under S. 548, Criminal Proce- 
dure Code, and that all that he was gntitled to was “the substance 
of the information” as mentioned in S. 112. 


Held, further, that the information on which the Magistrate is 
moved in such cases is not evidence of the magisterial record and 
that the same can be evidence only when the proceedings actually 
begin and witnesses are examined to prove the charges, 


27 A. 172 referred to. 
C. Rama Rao and G. Sivaramakrishwa Sastri for Petitioner, 
, N. S. Mani for The. Public Prosecutor on behalf of the Crown. 


B.V.V. 


Madhavan Nair, J. . S.A. No. 889 of 1926. 
3rd September, 1930. j 


Hindu Law—Widow—Charge—Decree created a charge on 
Specific items of joint family properties—Subsequent alienations 
of the same properties by other co-parceners—Realisation -of 
maintenance in execution—No notice to subsequent purchasers— 
Lis pendens—Duration of its effect. 





The maintenance of a widow was made a charge by a razi- 
nama decree on some, items of the jéint family properties. After 
the decree the co-parceners with her husband, alienated the same . 
properties to the plaintiff. Subsequently, the widow executed the 
decree and brought the suit properties to sale without notice to the 
plaintiff and hersélf purchased them. The plaintiff having failed 
to set aside the sale brought a suit to recover the properties by 
payment of th® decree amount to the widow. 


Held, that even though the plaintiff had no notice of the sale, 
since the subsequent alienations to him were affected by lis pen- 
dens, the suit properties could not -be recovered by payment of 
the decree amount to the widow. 


In the case of suits on mortgages and for declaration of 
charges lis continues after the decree till the satisfaction thereof 
by sale. 


33 M.L.P 839; 31 M.L.J. 6Q1 followed. 

S. Varadachariar and A. V. Viswanatha Sastri for Appellant. 

V. Sundaresa Aiyar for Respondent. 
K.C. 


‘x 
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Sundaram Chetty, J. S.A. No. 1947 of 1926. 
2nd September, 1930. e 


Transfer of Property Act, S. 7—Minor—Lessee executing 
lease deed to the minor—Whether lease enforceable. 


The plaintiff who was the lessee executed a registered lease ` 
deed to a minor of a Tarwad who owned the suit lands. In-a 
suit by the plaintiff to recover’ possession of the suit lands in 
the enjoyment of other persons, 


‘Held, that the fasi could not be enforced against the minor 
since she was not a competent person to transfer her interest in 
the land under S. 7 of the Transfer of Property Act. 


50° Cali: 539 relied on, 
40 Mad. 308 discussed. 


C. S. Venkatachari and V. P. Karunakaran Nambiar for 
Appellant. 


K. Kuttikrishna Menon and A. Achutan Nambiar for Respond- 
ents. 


K.C. . —— ` ` 


Malhoran Nan T. S.A. No. 181 of 1927. 
3rd September, 1930. 


Promissory note—Immoral consideration—Plea of illegality 
not raised—Duty of Court, 


e 
The plaintiff brought a suit on a promissory note against 
defendants 1 and 2. On the question whether the promissory 
note was enforceable when it was known that the consideragion 
for it was immoral, 


Held, that even though the defendants had not raised a plea 
of illegality, if it was brought to the knowledge of the Court from 
the evidence on record, that there had been circumstances proving 
an immoral consideration for the promissory note, then the Court 
could defeat the claim of the plajntiff. 


The Court can send back the case for a specific issue being 
raised as to the fact whether the promissory note was executed 
for an immoral A 


89 Eng. L.T? 347; 53 .C. 773; 31 L.W. 216 followed. 
G. Lakshmanna for Appellant. 
B. Satyanarayana for Respondent. 
K.C. y ! 
N.R.C. ° 


® 


Curgenven and Bhashyam O.S.A. No. 135. of 1928, 
Aiyangar, JJ. è ae : ve, ge, E 
Sth September, 1930. 


Practice—Procedure—Suit on. agency—Finding of partner. 
ship—Decree on that basis—Propriety—Action between partners—- 
Suit for accounts alone, if-smaintainable. 


. The plaintiff brought a suit for accounts against the defendant 
as her agent in respect of a particular business but,the Trial Court 
found they were partners and gave the °plaintiff a decree for 
accounts on that basis. i i l 


Held, the finding was incgnsistent with the case both of the 
plaintiff and the defendant. Though in view of Issue No. 4 rais- 
ing the question of the terms of the agreement between the plaintiff 
and the defendant, there was no surprise to:the defendant, still 
the suit based, as it was, on a specific legal relation of agency 
cannot be. converted into-one based on an entirely different rela- 
tion—that of partnership. The leading principles are stated in 
` 50 Cal. 292; 17 C.W.N. 427; 22 C.W.N. 104, i 


The principle that no suit for accounts can be maintained by 
one partner against another without a prayer for dissolution of 
partnership has no doubt been considerably relaxed in England. 
(Lindley on Partnership, 9th Ed., pp. 568-9; 22 Halsbury’s Laws 
of England, p. 138) ; but the plaintiff suing only for accounts has got 
to allege special grounds for seeking that relief only and the defend- 
‘ant should have an opportunity of showing his case against. 9 A. 
120; 33 M.L.J. 509; 32 M. 76 referred to. 


T. V. Venkatarama Aiyar and R. Thirumalai Thathachari. for 
‘Appellant. : f 


e K. S. Krishnaswami Aiyangar and E. R. Krishnan for Res- 
pondent. : 


SR... ` s ee 
Réilly and Anantakrishna ` C.M.A. No, 204 of 1930 and 


>... Adyar, JJ. C.R.P. No. 784-of 1930. 
` 8th September, 1930. 7 


e 
Practice—Order of High Court permitting withdrawal of 
money in Court deposit—Condition regarding security to satisfac- 
‘tion of Lower Court—Decision as to sufficiency of security—A p peal, 


_ Where pending an appeal on itsefile the High Court passed an 
order ‘permitting ‘one ‘of the parties to draw out certain moneys 
kept in deposit in the Lower Court after furnishing security for a 
specified amount to the satisfaction of that Court, no appeal lies 
against the decision of the-‘Lower-Court ‘accepting the security 
tendered as being sufficient. , z ie 

e 


Š 29 
Hoare & Co, v. Morshead, L.R. (1903) 2 K.B. 359 (C.A.), 
followed. ° 


T. M. Krishnaswami Aiyar and T. M. Ramaswami Aiyar for 
Appellant, 


N, Srinivasa Aiyangar for Respondent. 


BW, =~ 


Sundaram Chetty, J.« S.A. No. 1231 of 1927. 
8th September, 1930. 


fN 
Hindu Law—Ante-adoptione® agreement—Disposition of pro- 
perty absolutely to a widow for her maintenance—Vahdity of. 


Plaintiff brought a suit for recovery of certain properties 
which were transferred by gift to him by his sister, who, being a 
widow, got for her maintenance under a deed embodying the oral 
directions of her husband, the suit properties absolutely in full 
discharge of her maintenance claims. The deed was executed by 
the first defendant, the undivided brother of her deceased hus- 
band, for himself and the second defendant, the adopted son of 
the widow’s deceased husband, through his n&tural father and 
guardian, the first defendant. On the queStion whether the main- 
tenance deed was valid and as such enforceable, ` 


Held, (1) that the maintenance deed giving away properties 
absolutely to the widow as one entered into by the guardian of the 
minor was valid, provided the disposition was reagonable and fair. 


49 M.L.J. 317 distinguished. 


27 M.L.J. 485 followed. l 7. 
(2) that an oral bequest by an undivided coparcener with 
' the assent of other coparceners for themselves and on behalf of 
minors was valid. 

40 M. 1122; 53 I.A. 123 followed. 

Regarding the question of ante-adoption agreement His Lord-' 
ship felt that though the decision in 52 M. 128 would be binding 
on him yet he would still be govérned by 50 M. 508, if this case 
had depended on that question alone for disposal. His Lordship 
further observed that since the case had been decided on other 
points he did not deem it netessary to refer it to a Bench. 


V. Rama Das and K. Subba Rao for Appellants, 


V. Govindarajachari for Respondent. *. 


K.C B 
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. Lakshmana Rao, J. J C.R.P. No. 647 of 1930. 
12th September, 1930. ° 


f ` © Civil Procedure Code (V of 1908), O. 32, Rr. 15 and 3 (1)— 
Application for appointment of guardian to alleged lunatic—Duty 
of Court to hold enquiry—Delegation to Commissioner—Legality. 


When an application i ïs made under O. 32, Rr. 15 and 3, Civil 
Procedure Code, praying for the” appointment of a guardian ad 
litem to a defendant alleged to be a lunatic, it is incumbent on the 
Court to hold an enquiry as to the fact of lunacy. In such a case 
the enquiry must be held by the Court itself and ought not to be 
delegated to a Commissioner. Where the Court dismissed an appli- 
cation on the basis of the Commissioner’s report, 


_ Held, that the order was ilegal. ° 

K. G. Srinivasa Aiyar for Petitioner. 
O S.T. Srinivasagopalachari for Respondent. 
. BV.V. 
Wallace and Bardswell, JJ. A.S. No. 262 of 1925. 

12th September, 1930. 

Contract for sale-~Unilateral misitke—Absence of fraud or 
misrepresentation—Suit for specific performance—Whether can be 
resisted. 


_ Plaintiff sued for specific performance of a contract for. sale 
of a house by the defendant. The measureménts of the property 
in the title-deedgwere believed by the defendant to be correct at 
the time when he entered into the contract. But on actual 
measurement taken later, there happened to be a difference. 


Held, that in the absence of fraud or misrepresentation by 
the party to whom performance would become due under the 
contract, a mistake on the part of the defendant solely could not- 
be a ground for resisting an action for specific performance. 


15 Ch. D. 215; (1902) 2 Ch. 266; (1895) 2-Ch. 205 at AR 
and 209; 53 E. R. ‘589; 54 E.R. 549 relied on. 


K. Rajah Aine and V. Raħaswami Aiyar for Appellant.. 
l E. Vinayaka Rao and A. Rangachari for Respondent, 
` K.C. ——. 


` "Curgenven and ° O.S.A. No. 40 of 1929. 
Bhashyam Aiyangar, JJ. `: 
lith September, 1930. 


Usufructuary mortgage—Assignment by mortgagee to.previous 
lessee of mortgagor—lights of parties. : 

A, the owner of two -properties usufructuarily mortgaged in 
1912 his.two.properties to B, but continued in possession of the 
same under a®rental agreement in lieu of interest. In 1917 A 
leased one. of the items to C on a much higher rent. In 1918 C 
got an assignment from B of all the rights under the mortgage 
and the rental agreement and refased to pay any more rent to 4 
on foot of his lease. ; 

On a question arising tn a suiteby 4 against C’for rent, `, 

Held, ‘reversing the decision of the Trial Judge, that C con- 
tinued to be liable’ under his original lease, until; by an agreement 
of parties his original position as tenant was transformed into one 
of ‘usufructuary mortgagee. 9 os ig 

"26 Bom. 661; 31 Bom. 527 referred fo and’ distinguished. ` 

P. G. Krishna Aiyar for Appellant. i l 

`K. Narasimha Aiyar fpr Respondent. , 

S.R. —, ' Pane 

` Curgenven and 7 OS.AL No. 111 of 1928. 
Bhashyam Aiyangar, JJ. eas E 
. 12th September, 1930. 


Presidency Towns Insolvency Act (III of 1909), Ss. 7 and 
52 (2) (b)—Hindu father—Insolvency—Rights of Official 
Assignee, . 

A Hindu father was adjudicated an insolvent in 1919. His 
sons filed a suit for partition in 1922. In 1924 the Official Assignee 
took out an application in the Insolvency Court, inter alia, for a 
‘declaration that the debts proved in the insolvency were binding 
on the sons. 


Held, (i) The Insolvency Court has jurisdiction under S. 7 
of the Presidency Towns Insolvency Act to give suck a declaration. 

52 M. 717: 57 M.L.J. 145 followed. 

(ii) Though by reason of the suit for partition the power of 
the father to,sell the sons’ properties for the discharge of his debts 
was at an end (vide 51 M. 417: 55 M.L.J. 175), the right of the 
father under the Hindu Law’°to call on his sons to make provision 
in a partition for the discharge of his debts was a power within the 
meaning of S. 52 (2) (b) and vested in the Official Assignee. 

49 M. 849 (F.B.); 50 M. 535 (F.B.) followed. 

(i) Limitation is suspended in insolvency against the father 
q the insolvent) ; a debt alive agginst the father is not barred against 
the sons. - ST 28S GE ee 
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Semble: The Insolvency Court tould have authorised the 
Official Assignee to sell the sons’ shares. 

T. R. Venkatarama Sastri and N. Rajagopala Aiyangar 
for Appellants. 


V. V. Srinivasa Aiyangar instructed by V. Varadaraja 
Mudaliar for Respondent. . 


S.R. 


Waller, J. S.A? No. 1173 of 1927. 
16th September, 1930. e 


Civil Procedure Code (V of 1908), S. 47—Representative-in-. 
interest—Sub-lessee of judgment-debtor. 

The sub-lessee of the judgment-debtor is a representative-in- 
interest of the judgment-debtor for purposes of ‘S. 47, Civil Pro- 
cedure Code. Consequently, the auction-purchaser, when seeking 
for the removal of obstruction and delivery of possession of the 
property by the sub-lessee, should proceed by way of an application 
in execution and not by suit. 

Ch. Raghava Rao and S. Rajaraman for D 

V. Suryanarayana for Respondents. 

B.V.V. ° 


Sundaram Chetty, J. C.M.A. No. 496 of 1927. 
16th September, 1930. : f 


Civil Procedure Code (V of 1908), O. 22, Rr. 3 and 11—Two 

independent appeals against single decree—Death of respondent 
in one appeal—*Legal representatives not impleaded—Same per- 
sons brought on record as legal representatives of appellant in 
connected appeal—Abatement. 
_ © Where two independent appeals were preferred by two dif- 
ferent persons against a common decree and in one of the appeals 
the legal representatives of the deceased respondent were not brought 
on record, though they had been impleaded as legal representatives 
“in the connected appeal filed by the deceased person, 

Held, that the joinder in the one appeal did not enure for the 
benefit of the® other appeal and econsequently the appeal wherein 
the legal representatives were not brought on record abated. To 
such a case the analogy of appeal and memorandum of objections 
is inapplicable. 

-7 L.W. 614 and 45 C. 94 (P.C.) considered. 

K. Srinivasa Rao for B. Sitarama Rao for Appellant. 

K. Y. Adiga for Respondent, \ 

B.V.V. ae A 
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Wallace and Bardswell, JJ. A.S. No. 1 of 1929. 
- 15th September, 1930. œ 

Land Acquisition Act, 1894, Ss. 9 and 25—Fifteen days’ notice 
to claimani—Fifteenth day falling on date fixed for appearance 
before Collector—Sufficiency of notice—Penal provisions of S. 25 
—Strict construction. 

Where the Collector fixed a fifteen days’ period in issuing 
notice to a claimant under S. 9 of the Land Acquisition Act, but 
it appeared thaf the fiféeenth day after service fell on the date fixed 
for the appearance of the claimant before the Collector, 


_. Held, that there was no clear fifteen days’ notice and the pro- 
visions of S. 25 of the Act could hot consequently take effect. The 
provisions of S. 25 being penal, the benefit of doubt in such cases 
should go to the claimant. 


Desirability of providing for a longer period than fifteen days 
in notices issued under S. 9 indicated. 


57 C. 837 followed. 

The Government Pleader for Appellant. 

M. Appalacharya and Jhiddu Lakshmayya for Respondent. 
B.V.V. ee S 


Sundaram Chetty, J. S.A. No. 1153 of 1927. 
16th September, 1930. 


- Madras Railway Protection Act (IV of 1886), S. 11—Repair 
of iaùk—Emergency—Collector taking action after notice to land- 
holder—Suit by Government to.recover cost of P#epair—Jurisdic- 
tion of Civil Court. 


Where the Collector took action under S. 11 of the Madras 
Railway Protection Act and effected the repair of a tank after due 
notice to the landholder and a suit was subsequently filed by 
the Government to recover the cost of repairs from the landholder, 


Held, that the action of the Collector under S. 11 is more 
judicial than executive and the propriety of his act can be ques- 
tioned in a Civil Court. a 


Held further that the question of emergency should be decided 
as on the date of the Collector’s order and the Court will not inter- 
fere, unless the discretion has been exercised by the Collector in 
a capricious or unjustifiable manner. 

40 M. 58 (F.B.) and 44 M. 156 referred to. 

Leave to appeal granted. 

The Government Pleader for Appellant. 

B.S omayya and V. Ganapati for Respondent. 


B.V.V. 
N.R.C. 
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Sundaram Chetty, J. S.A. No. 1199 of 1927. 
18th September, 1930. ° ; Bain 
Usufructuary mortgage—Personal covenant—Property to be 
enjoyed in liew of interest by the mortgagee—Dis possession of the 
mortgagee after the period of mortgage—Interest—Charge. 
Where a deed of usufructuary mortgage containing a personal 
covenant provided that the property should be enjoyed in lieu of 
interest by the mortgagee and the’ mortgagee was dispossessed after 
‘the period fixed in the mortgage deed by a purchaser of the equity 
of redemption in a suit to recover the principal amount and interest 
hy way of damages as a charge on the mortgaged property, 
Held, that the Court was entitled to award interest at a*reason- 
able rate and pass a mortgage decree in respect of interest also. 
` 17 M. 469 and 46 C. 488 followed. S 
45 B. 523 referred to. l 
C. A. Seshagiri Sastri for Appellant. 
K. V. Krishnaswami Aiyar for Respondent. 


K.C. 


_ Curgenven and © O.S.A. No. 94 of 1929, 
Bhashyam: Aiyangar, JJ. Cae wait 
19ih Septembtr, 1930. = 


Madras District Municipalities Act, 1920, Ss. 321 and 354— 
‘License fee—Exorbitant rate—Illegality—Suit to have levy de- 
clared illegal—S. 354 whether operates as bar. ` ` G 
-- .:Where a Municipal Council levied a. fee of rupees one hun- 
“dred forʻissuing a license for storing groundnuts at a certain place 
and it appeared? that the amount was much in excess of the actual 
expenses to be incurred for issuing the license; supetvising the 
place, etc., Ee ak 


_ ° Held, that the levy was ultra vires and illegal. 
52 M. 764 and 5 R. 212 followed. -> 
. Held also, that the suit to have the levy declared illegal was 
not barred by reason of the provisions of S. 354 of the Madras 
District Municipalities Act. . 
7K, Bhashyam Aiyangar and T. R. Srinivasan tor Appellant. 
R. N. Aiyangar instructed By Messrs. King & Partridge for 
Respondent. { 


B.V.V. 


Wallace and Bardswell, JJ. , AS. No. 93 of: 1928 and 

23rd September, 1930. A.S. No. 129 of 1928 

i (with Memo. of Objections). 

Specific Relief Act, 1877, S. 15—Contract for sale of entire 

property—Performance impossible in respect of considerable part 

—Swuit for specific performance instituted by purchager—Decree to 
be passed—Purchaser’s right to compensation. ; 
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“Where the contract was for the sale of one entire property 
and it appeared in a suit forespecific performance by the purchaser 
that. the contract could not be performed in respect of one-third 
or three-eighths share of the entire property, ` 


` Held, that, though the part left unperformed was considerable, 
the contract being indivisible the purchaser could get only such 
title and interest as the vendor had. 

Held, further, that the purchaser was not entitled to recover 
compensation even if there was a misrepresentation by the latter 
ds regards his title. 

9 M.L.J. 318 and 32 C.W.N. 314 referred to. 

T. V. Venkatarama Aiyar and T. V. Ramanatha ae for 
Appellant. 


B. Somayya for Respbident. $ 


B.V.V. —_—_ 
‘Sundaram Chetty, J.- S.A. Nos. 2309, 2318 and 
` 23rd September, 1930. 7 = 2319 of 1927. 


Riparian owner—Right to water flowing through artificial 
watercourse—Whether appertains to ownership of bed—Presump- 
tion as to lost grant—A pplicability to case of regent user. 


A right to water flowing through am artificial watercourse 
cannot be claimed as a natural incident to the ownership of the 
bed. In this respect there is a distinction between the case of a 
natural stream and the case of an artificial watercourse. In the 
latter the right to water, if any, should rest on prescription or 
grant. 


4 C. 633 (P.€.) relied on. 
3 R. 494, 42 M. 239 (F.B.) and 51 B. 243 referred to. 


` The presumption as to lost grant is anapplicable to a “ase 
where the user is not immemorial but recent. 


(1926) M.W.N. 404 and unreported judgment in S.A. No. 376 
of 1924 relied on. 


Leave to appeal granted. 
T. M. Krishnaswami gyar and R. Swamingtha Aiyar for 


Appellant. fae | 
-The Government Pleader for Respondent. 
B.V.V... 
Waller, J. : C.S. Nos. 124 and 129 -of 1929 
24th Septembe?, 1930. and C.S. No. 109 of 1930. 


Estoppel—Doctrine of equitable estoppel—Documents passed 
under contract for sale of goods—Money made payable to payee 
or order for value received—-Negotiable instruments ‘or actionable 
claims—Borm fide holders” of instruments—Drawer whether can 
deny liability, | $ 


36 A 


The defendants, who entered into a contract for the purchase 
of goods, passed to T certain dæœuments in the following 
form: “On presentation please pay T or order the. sum of Rs..... 
only by cheque on any Bank in Bombay, for value received from 
them.” The instruments were negotiated by T to the plaintiffs 
who presented them for payment; The defendants refused pay- 
ment on the ground that the contract, in respect of which the 
instruments were drawn, had not* been performed. The plaintiffs 
having sued to recover the moneys due under the, instruments, 


Held, (1) the documents were not negotiable instruments, 
either under the Negotiable Instruments Act or by reason of any 
mercantile usage; z 

(2) the documents were actionable claims within the meaning 
of S. 130 of the Transfer of Property Act, but they were not 
validly assigned, because the procedure adopted was a blank 
endorsement by the payee on the back of the documents ; 

(3) the maker could not, however, because of the doctrine 
of equitable estoppel, deny his liability under the instruments as 
against bona fide holders such as the plaintiffs, who were conse- 
quently entitled to recover. — 

Sir C. P. Ramaswami Aiyar, K. S. Rajagopala Aiyangar, 
K. S. Krishnaswami Aiyangar and Gs Krishnaswami Aiyar for 
Plaintiffs. z 

S. Duraiswami Aiyar, K. R. Rajagopalan, K. V. Srinivasa 
Aiyar, K. Krishnaswami Aiyangar, V. Radhakrishnayya and 
V. Sundararajan for Defendants. . 

B.V.V. 


Bhashyam Aiyangar, J. S.A. No. 301 of 1927, ` 
25th September, 1930. 


__ Civil Procedure Code, O. 41, R. 31—Judgment—Adoption 
of the Lower Court’s decision without stating reasons—Mis- 
Statements in evidence—Procedure. 

Where the Judge of the Lower Appellate Court merely adopted 
the judgment of the first Court and held that -he saw no reason to 
differ from the same and further made misstatements in matters 
of evidence, tle judgment was ngt one in compliance with O. 41, 
R. 31 of the Civil Procedure Code. The procedure which- the 
High Court will follow in such a case is to reverse the decision 
of the Lower Appellate Court- and remand the case for fresh 
disposal. 

C. A. Seshagiri Sastri for Appellants. s 

K. Bhashyam .Aiyangar, A. Ramaswami Aiyangar, R. Raja- 
gopala Aiyangar, S. Rangachariar and K. S. Lakshmana Aiyar for 
Respondents. 


KG. 
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Bardswell, J. Cr. R. C. No. 856 of 1929. 
` 25th September, 1930. E 

Madras Local Boards Act, 1920, Ss. 184, 185 and 207—Cart- 
stand whether includes car-stand—Effect is Amendment Act X 
of 1930—Meaning of “halting place”, 


The word ‘cart’ in S. 184 of the Madras Local Boards Act 
does not include a motor-bus and consequently a cart-stand does 
not include a car-stand. In construing those words as it stood 
prior to, the Afhending Act X of 1930 it is not possible for the 
Court to look into the language of the amended section. Mean- 
ing of the words ‘halting place’ in S. 184 discussed. 

52 M. 714: 57 M.L.J. 317 followed. 

T. R. Venkatarama Sastri and A. Swaminatha Aiyar for 
Petitioner (Complainant). ee 


K. S. Krishnaswami Aiyangar and N. G. Krishna Aiyangar 
for Accused. 


K. S. Vasudevan for The Public Prosecutor .on behalf of iie 
Crown. 


B.V.V. 


Sundaram Chetty, J. o SA No. 307 of 1929. 
29th September, 1930. ° 

Evidence Act, 1872, S. 92—Partition deed—Contemporaneous 
oral arrangement modifying rights of parties—Proof—Permissi- 
bility—Easements Act, 1882, S. 13. (e)—Easement of necessity. 

Where in a partition deed a passage was reserved for egress 
and ingress into the different plots allotted at the partition and one 
of the parties alleged that by virtue of a conterfiporaneous oral 
arrangement between the parties the rain and drainage water on 
his land should flow through the passage reserved, 

Held, that the oral arrangement cannot be proved because®of 
S. 92 of the Evidence Act. 

Held also that the alleged right to the flow of water cannot 
be claimed as an easement of necessity. An easement of necessity 
is one without which the dominant tenement cannot be uséd at all 
and not one which is merely necessary for the more convenient 
enjoyment of the property. e 


B.. V. Ramanarasu for Appellant. 
Ch. Raghava Rao for Respects 


B.V.V. 


Wallace and Pandqla, JJ. C.M.P. No. 766 of 1930. 
_ 2nd October, 1930. aa i 
Election to Umon Board Presidentship—Two persons elected 
by two factions—Recognition of one by the Taluk Board President 
—Writ of certiorari—Mimnisterial act. : 
Where tere were two factions in an Union Board and each 
one of them purported to. shave held an election for the place. of 


N.R.C, 
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the vacant President and sent up different names as having been 
elected for the Presidentship of the Union Board and the Taluk 
Board President recognised the election of one of them and 
observed that he was not thereby prejudicing the rights of either 
party, such a decision by the Taluk Board President is not a judicial 
act but mẹrely a ministerial act in respect of which the High Court 
will not issue a writ of certiorari. 

In any case the order of the Taluk Board President merely 
amounted to the appointment of the canglidate 4s a temporary 
President from. that date. 

Necessity for framing suitable rules by the Government under 
the Local Boards Act pointed eut. 

_K. V. Sesha Aiyangar for Petitioner., 
_ C. A. Seshagiri Sastri and V. Ratnam for Respondents, 
The Chief Justice and Walsh, J. Cr. A. No. 248° of 1930, 

3rd October, 1930., * 

Criminal Trial—Procedure—E ye-wiinesses—Duty of prosecu- 
tion to produce them. 

Though there may be no hard and fast rule that it is the duty 
of the prosecution to produce all persons alleged to be eye-witnesses 
before the Court, yet Where they were mentioned by the deceased 
in his dying declaration as eye-witnesses to the offence, were 
spoken to by one of the witnesses as having been present at the 
occurrence and themselves had stated in a petition to the Magis- 
trate as having been present, it is the duty of the prosecution to. 
put them into ethe witness box to assist the Court to properly 
administer justice. ' ; 


K. S. Jayarama Aiyar for Accused. 
° K..N. Ganapathi for The Public Prosecutor for the Crown. 
S.V.V. ——__. 
Reilly and Anantakrishna Aiyar, JJ, C.M.A. No. 153 of 1929, 
7th October, 1930. 7 

Provincial Insolvency Act, 1920, S. 10 (2)--Prior adjudica- 
lion annuliede-A creditor arresting the insolyent im execution—- 
All the insolvent’s properties distributed among the credttors—If 
constitutes substantially different facts under S. 10 (2). 

A prior adjudication in insolvency based on the debtor’s having 
assigned all his property in favour of creditors was annulled on the. 
failure of the insolvent to apply in time for hisedischarge. Subse- 
quent to the annulment a decree-holder creditor arrested the insol- 
venk in execution, whereupon the debtor filed a- fresh insol- 
vency petition alleging that all his properties were subsequent to 
adjudication distributed among the creditors that he was therefore 
destitute and that it constituted a different set of facts from those 
contained in-the-prior insolvency petitiow, /eld-that-it did not con- 
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stitute a different ‘set of facts under S. 10 (2) and the petitioner 
was not therefore entitled to present a fresh insolvency petition. 


T. R. Ramachandra Aiyar and S. R.. Dikshit for Appellant. 
T. M. Krishnaswami Aiyar for Respondent. 
S.V.V. — 
Sundaram Chetty, J. - S.A. No. 1311 of 1927. 
fth October, 1930. . 

Hindu Layw—Joint family—Suit by father against his brothers 
for partition—Dismissal—After-born son—Right to claim partition 
of same properties. 

A suit for partition by a Hindu father against his brothers 
and nephews was dismissed. A ‘son born after the filing of the 
suit by the father brought another suit for partition of the same 
properties alleging them to “be joint” family properties in which he 
was entitled to share. 

Held, that by the filing of the suit the father must be deemed 
to have become.divided from his brothers and nephews unless by 
withdrawal of the suit or some other subsequent event the father can 
be said to have revoked that declaration of his willingness to be- 
come divided. It'is only when a partition takes place between a 
father and his sons and no share is allotted thesein to the father 
that an after-born son can re-open the partition. There is no 
precedent in Hindu Law to extend it to the case of a partition 
between the father and his collaterals. 

Observations in 33 Bom. 267 at 272. approved. 

It is a fortiori where it is not a release or relinquishment of: 
his share. by the father, but a denial of his right tg share in a suit 
filed by him before the birth of the sons, at which time he was the 
Separate owner.. 

P. Somasundaram for Appellant. 

V. Viyyanna and K. Ramamurti for Respondents. 

S.V.V. — 


Lakshmana Rao, J. © C.R.P. No. 336-0f 1929. 
7th October, 1930. : 
Sale Proclamation, O. 21, R. 66-— Upset TES there- 
of without notice to judgment-debtor—Sale held after euch reduction 
without fresh proclamation—Legality of the sale—O. 21, R. 90. 
Where the upset price fixed in respect of immoveable property 
of a judgment-debtor brought to sale by the decree-holder, was 
reduced without notice to the judgment-debtor, and the sale conclud- 
ed without a fresh* proclamation being issued after such reduction, 
Held, that such reduction was not an illegality which would 
make the sale a nullity. 
B. Somayya and Kasturi Seshagiri Rao for Petitioners. 
Ch, Raghava Rao for Respondent. 
K.C. oo 





Madhavan Nair, J. 
Bih. October, 1930. 


Specific Relief Act (I of 1877), S. 42—‘Further relief” —Suit 
for declaration of joint title—Claim for arrears of rént. 


Where the plaintiff sued for a declaration of his joint title to 
certain property and also claimed the arrears of rent in respect of 
that property, j i i 


S.A. No. 1283 of 1927.. 


Held, that the claim for arrears of rent was a “further relief” 
within the meaning of S. 42 of the Specific Relief Act. 
15 M. 15 referred to. 
P. Somasundaram for Appellants. 
B.S atyanarayana for Respondent. 
B,V.V. = se 


Madhavan Nair, J. . S.A. No. 580 of 1927. 
Sth October, 1930. met 


` - Civil Procedure Code, 1908, S. 11—Applicability—Ex parte 
decree against prior trustee of temple—Trustce proved to be guilty 
of gross negligence—Later suit by succeeding trustee—Prior 
decree whether operates as bar, 

A decree allowed tp be passed against a temple owing to the 
gross negligence of the trustee does not operate as res judicaia 
in a later suit by the succeeding trustee on behalf of the temple. 

In the prior suit the present defendant sued to recover posses- 
sion of certain property to which a temple had acquired a perfect- 
ed title by adverse possession. The then trustee of the temple 
was impleaded as party but he failed to raise the title of the 
temple in defence with the result that an ex parte decree was 
passed. Subsequently, the succeeding trustee sued on behalf of 
the temple to recover possession of the property from the defendant. 

Held, that the decree passed in the prior suit, being the ‘result 
of gross negligence on the part of the then trustee, did not operate. 
as res judicata so as to bar the later suit. - 

47 M.L.J. 298 applied, 

T. V. Mtithukrishna Aiyar and N. Muthuswami Aiyar for 
Appellants, - l 


A. Srirangachariar and S. Panchanada Mudaliar for Respond- 
ents. « : , : 


` B.V.V. 
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Reilly. and: Anantakrishna Algor, JT: +~ .,C.M,A: Noy.354 of 1929, 
o Ofi Oetober,.1980.2 75. yd. aeai hres sasti sat omiin 

Civil Proceduré’ Code, S. 60 (¢)—Agriculturist-Meaning: of: 
ta AAS Brahmin” by ‘caste “atid “an: exskarnani earinot sbe»styléd an 
‘agriculturist” under S. 60: (c), Civil Procédtre‘Code/‘in thé ‘absence 
of :evidentée -thathe was’ personally cultivating’ and ‘that itowas 





pete 


his sole profession and occupatibn. He a CEE 

On `G. Sivaramakrishna Sastri for Appellant: ; B n 

. Respondent unrepresented. 1 7, we 
S.V.V. et i 
Jackson, J. © S Cl. R.C. No. 398 of- 1930. 


10th October, 1930. : ae we 
Local- Boards’ Act, S$. 159 atd 207—Gist of the -offence— 
Actual encroachment or disobedience to notice: | a 
- The gist of the offence in a prosecution under Ss. 159 and 207 
of the Local Boards’ Act isthe actual encroachment and not the 
disobedience: to the notice served by the Local Board under the 
Act. A finding as to ericroachment is eSsential ‘to’ a conviction 
under the sections. `` ` j i s Se 
` "P.-C. Parthasarathi Ajyangar for Petitioner? ered 
K. Venkataragavachari for the Public *Prosecutor for Crown. 
S.V.V. l i j 


Curgenven and Bhashyam E a ae. See) eo 
-* + Atyangar, JJO > 0 0n - O.S.A. No. 9 of: 1930. 
-© 14th October, 1930. a è Toi ega h 
` Presidency Towns Insolvency Aci—Assignment of all insol- 
vent’s property—Adjudication ow another act ‘of insolvency— 
Assigninent more than 3 months’ prior to adjudication—O facial 
Assignee if can automatically set aside—Onus to prove bona fides. 
More than three months after an assignment in trust of his 
properties, the transferor was adjudged an insolvent on a differ- 
ent act of insolvency on a creditors’ petition. Wiis 
; Held, an act of insolvency.is not ipso facto void and un 
it be a fraudulent transaction, the lapse of the perioð within which 
it can be availed of to support an application for adjudication will 
place it beyond attack. Apart from.Ss. 55 and 56 of the Act, an 
act of insolvency can only be avoided, if the adjudication is. based 
on it.or it-is affected ‘by the relation-back of the. assignees: title 
provided'in S. 51° Tap rar 
--Manmohandas Ramji v. N. C. Macleod, 26- Bom.. 765, dis- 
tinguished as a case.under the old Act and also one where adjudi- 
cation was based on it. ` ARE Ways 
Official Mssignee of Madras v. O. ROM. O'R. -S. Firm, 50 
Mad. 541, followed. -°-6 (“°° 7 tere 
N.R.C. Bag Ob en Re aS Secs 
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SC The Burdett is-on-the assigilee*t@ make\-out that ‘the stranStek 
satisfies the three conditions that: (i) hé’ds‘a paren “(ii) for 
Valuablewconsideration; ahd (Hi iin ‘good-faith. -ewn ies 

itu [Curgenden;:J.Theiquéstion iif ! O ficial: Receiveny 'Cuddappah 
vou Subbials, 50- Mad:n815, which ‘arose. undér «thie Provincial; “ns 
solvency: Act,: enplies nnder thé! Presidency Cron ae Indélventy. Act 
left open. Tal 

V. V. Srinivasa Aiyangar instructed by: So Gi- Satepopa 
Mudaliar for Appellant. ` 

K. Krishnaswami Aiyangar instructed by M. P, Sundararaja 
Aiyar for Respondent, : 
< S.VV. ; 

‘Reilly and : 

‘Anantakrishna Aiyar, JI. Yon M.P. No: P of 1930. 
16th October, 1930. Pa 

` Civil Procedure Code, Ss. 109 and 110—Suit for accounts— 

Decree of High Court modifying the Lower Court's decree by 

less than ‘Rs. 10,000—If an affirming or reversing decree. ; 

In a suit.by a principal against his agent for accounts, the 
suit being valued at Rs. 40,000, the Trial Court decreed for 
Rs. 5,682. Appeal was preferred by the defendant and the plain- 
tiff cross-appealed fo? Rs. 20,000. The appeal was allowed by 
Rs, 4,000 and the cross-appeal by Rs, 150, thereby reversing to 
the extent of about Rs. 4,150 only. 

Held, that though there may be concurrent findings of fact 
with reference to some of the items included in the valuation, the 
value of those items could also be taken into account in consider- 
ing the valuation of the subject-matter of appeal to Privy Council. 
If a decree is a composite decree or a series of decrees dealing with 
what should strictly be the subject of separate suits—e.g., a decree 
dealing with alienations in favour of different ‘defendants—then 
At may be proper to separate each decree of the series. But a 
decree for payment of money found due as a result of taking an 
account is one decree though it may be the result of decisions in 
respect of a number of items and therefore unless the High Court 
affirms the Lawer Court’s decree i Jin its entirety, it is not an affirm- 
ing decree. 

C.M.P. No. 1674 of 1928, and Sundara Mudaliar v. Ratna- 
velu Mudaliar, 52 M. 521, distinguished. 

M. L. M. Ramapatham Chettiar v. V. K. N. S. P: Subra- 
maniam Chettiar, 51 M.L. J. 295 and Annapurnabai v. Ruprao, 
51 C. 969, applied. 
` Narendra Lal Das Chowdhury v. Gopendra Lal Das Chow- 
"dhury; 31 C.W.N. 572 and Kapurji v. Pannan, 31 Bom. L.R. 
619, dissented from. f 

Case-law discussed. . `. i o 

Cases where the alteration is *forneal or only with regard to 
costs stand on a different footing. 
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iki, Vs Krishnaswani diyar and K. V. Srinivas oe 





Petitioner. ART vend We 
«TS Vi iMathukrishnag, Ane for: aha aerate Y slags Soe 
aS: Mni SETS PRPS z . Adaret AOT RS 
Chief: Justice-and Pakenham Walsh, T c. M “AS No. 127: af 1928: 
vA 6th October, 1930. 9 œs pe me 


* Civil Procedure Code, S. ney es paid into 
Court, but drawn ‘out 4 months later—If interest for the’ 4 ‘inonths 
can be allowed in restitution, 

_ ‘Where the defendant paid the money into Court, ‘but the plain: 
tiff did not draw it out till some months afterwards, and’ was not 
prevented by the defendant fron? drawing it out, the. defendant i is 
entitled to interest from the date of payment by him into Court, 
The, provision in the Codé insisting on security before. the: guar 
dian draws out moneys is to the interest .of the ` minor ‘and the 
defendant has no locus standi in proceedings re: the security. 

A. Swaminatha Atyar for Appellant. : 

K.. Krishnaswami ‘Aiyangar and A, Serer for Resporr 
dent. 

S.V.V. = 
Madhavan Nair, J. ; l S, A. No, 20's, of, ‘007. 
20th October, 1930. 

The Religious Endowments Act (XX of 1863), Sot 
Suit by worshippers against the lessee of trust properties for low 
rent—Whether enforceable. ry oh bE 

Two worshippers of a temple brought a suit under S. d4 of 
Act XX of 1863 against the lessee of trust properties belonging 
to the temple, under a low rent from the Committeedars. ,,.., 

Held, that no relief could be obtained by them , against an 
alienee from the trustees as it is directly covered by the e decision 
in 22 Mad. 223 (F.B.). E ER 

V. N. Shama Rao for Appellants ae a 


he vt aida! 








S. Ranganadha Aiyar for Respondent. abe Ci Os 
K.C. > 
Madhavan Nair, J. S.A. No. 373 of: EA 


23rd October, 1930. 

Civil Procedure Code, O. 32% R. 3—Guardian ad litem appoint- 
ed without his consent—Decree - against the minor, defendants 
Decree, whether a nullity. 

A decree was passed against a minor defendant where the’ pro- 
posed guardian wąs appointed without his consent. Such. a decree 
is a nullity and not merely voidable on the part. of. the. minor on 
proof of any prejudice to his interests. 

Opinion of Venkatasubba Rao, J., in the order of. -teférence 
in 47 Mad. 783. (F.B.) followed. 7 ae: 

C. A. Seshagiri Sastri for Appellant. 

K: Ý. Srinwasa Aiygr for Respondent. ne ar 

K: C. a aA Nores 
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Siindargm Chetty? X S Liss vy 5. S AnNonl3780f 1927. 
23rd October, 1930. See 
Negotiable Instruments A Act, Sst 3 522d: ‘64° PPomis- 

sory Note payable on demand—Dishonour red before indorsenent 
sndorser not having’ ‘notice—Liapility: of. indorser-—Ap plicability 
of proviso to S. 35—Presentment of note—Whether necessary. l 
ots, Plaintiffs brought a: suit to: recover.» money..on.a - promissory 
note, payable ons demand, ‘against the. maker and the. indorseg, ithe 
first and the second ‘deferidants, respectively. in thé suit On thi 
question, . whether the note is enforceable against .the indorser, 
eld, that. -the indorser. i is not liable to pay when -the notice- of 
10ur ‘is Hot given. to. him by the plaintiff even though it may 
‘he. ‘proved, that. the transferred note was dishonoured: before the 
indotsement, ; sued . 

w “735 “read alone with S "22 ae the Act is not aae 4 to 
Bromtissory notes payable on demand. 
‘47 M.L.J. 475; C, R. Pp. saoi of 1927 Gineeporied) follow- 





ed, 


Piese ehimèht of the: note’ is pecans to make the indorser 
liable under S. 64. 
se oo BD. Sitarama- Rao and P. Pinn Rao for Appellants, 
Sp. ‘Setar & for EPOa 
EK. Ce ace 
vref Tana n 
24th October, 1930. 


© 2 Transfer of: Property. Act, S55 4) (by Sale’ of mortgage 

opr -P tian of consideration left with purchaser—V endor's 
charge” ‘on the mor igaged property—Notice ‘by the mortgagee call- 
“tig: upon: “purchaser to pay the reserved amount to. him—Whether 
‘Witmtes “vendor's chairge—Circumstances when vendor’ s charge 
will not be lost. 

Where a mortgaged property was sold and a portion , of the 
<onsideration was left with the’ purchaser for payment to, the 
mortgagee of the land. sold, the vendor is entitled „to the vendor’s 
“darge under’ S: 55- (4) (b) of the Transfer of. Property . Act in 
respect of the amount directed to be, -paid to the ‘mortgagee. The 
fact’ ‘that, ‘the véndor “had, at, the ‘time of the sale, only owned the 
“equity OF redémption does not distinguish the case from the deci- 
sion in 39 Mad. 997 (F.B.). The vendor’s charge is not ‘lost by 
“the mortgagee issuing. notice. to. the purchaser calling upon him 
o payt "thé amount’ reserved to himšelf. e 

A the absence of a contract between the. purchaser and the 
mortgagee, the, vendor’s. charge will not be. lost. . i 
A A dshajiri Sastri for Appellant., ~ 

N. S. Srinivasa Aiyar for M. S. Lakshmana. Algor and A. 

Rajagopala Aiyar for. Reta: 
© KC, 








me A. No. 2106 of 1827, 
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Sundaram Chettiar, J. ~ S. A No. 1217 of 1927. 
26th September, 1930. è o 


Transfer of Property Act (IV of 1882), Ss. 55 (4) (b) and 
55 (5) (d)—Sale of property subject to an encumbrance with the 
direction to discharge the encumbrance—Balance of consideration 
paid to the vendor—Encumbrance not discharged by vendee— 
Vendor discharging the encumbrance, tf can recover the amount 
by enforcing the charge for unpaid purchase-money. 


Where property sybject to a mortgage is sold with a direc- 
tion that out of the consideration mentioned in the sale-deed, the 
‘vendee should discharge a mortgage subsisting on the property 
and the balance of the consideratiog is paid in cash, the sale is not 
one subject to a mortgage with a direction or a mere covenant to 
discharge the encumbrance put is one free of encumbrances. 

‘38: I.C. 188, 74 T.C. 209, 49 I.C. 313 and I.L.R. 31 All. 
583 (P.C.), explained and distinguished. 

Where the vendee under such a sale fails to pay the encum- 
brance and the vendor pays it, he can recover it as unpaid purchase- 


money by enforcing the statutory charge under S. 55 (4) (b) of 
the Transfer of Property Act. 


I.L.R. 39 Mad. 997. (F.B.) and I.L.Re 36 Mad. 348 
followed. . 
I.L.R. 31 All. 583 (P.C.) distinguished. 
. Watrap S. Subrahmania diyar (T. P. Gopalakrishna Aiyar 
with him) for Appellant. 
T. M. Ramaswami Aiyar for Respondent. 
K.C. — ° 


Jackson, J. Cr. R. C. No. 143 of 1930. 
8th October, 1930. 


Madras Estates Land Act (I of 1908), S. 212 (1) OR 
Removal of distrained produce by ryot—Whether per se criminal 
—Force if a necessary pre-requisite. 


Where a ryot, the produce of whose holding has been distrained 
for arrears of rent under S. 78 of the Madras Estates Land Act, 
removed the produce in spite gf the objection ôf the Village 
Munsif in whose custody the produce was left and he was pru- 
secuted for an offence under S. 212 (1) (b) of the Madras Estates 
Land Act (1908), 

Held, (1) that the -removal was neither clandestine nor 
forcible but mere *removal; and (2) that therefore the accused 
was not guilty. © 

Watrap S. Subrahmama Atyar for Petitioner. 

T. K. Srinivasathathachariar for Respondents. 

N. S. Mån for The Public, Prosecutor for the Crown, 

N:R.C. ? 
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“S= (See also to the same effect the decision of the “Chief Justice 
and Pakenham Walsh, J., in Cr. Appeal No. 115 of 1930.) . 
~ - Wallace, Waller and Cr. M. P. No. 693 of 1930. 
‘Krishnan Pandalai, JJ. g 
20th October, 1930. i . 
Criminal Procedure Code (V of 1898), S. 476—Offence in 
relation to proceeding in Court—Information given to police officer 
found to be. partly false—Prosecution for, offence under S. 211, 
Indian Penal Code—Complaint of Court—Leyality—E fect of false 
complaint having been filed in Court. ; a ; 

” When a charge is made bya complainant to the police against 
more‘than one individual and the police while charging before the 
Court one or more of such individuals of the offence complained 
of, do not charge them all, a complaint of the Court under S.°476, 
Criminal Procedure Code, is not necessary to prosecute the com- 
plainant under S. 211, Indian Penal Code, in respect of the person 
or ‘persons whom the police have not charged before the Court, 

eld further, the mere fact that the complaint, which was in 
the form of a telegram to the police officer, was filed as an exhibit in 
the case will not confer jurisdiction on the Court to issue notice 
under S., 476, Because the alleged’ offence under S. 211, Indian 
Penal Code, was not “committed in or in relation to any judicial 
proceeding in Court. > ~ 
` +. “Case-law discussed. 

_K. S. Jayarama Aiyar and G. Gopalaswami for Accused. 


K. N. Ganapati for The Public Prosecutor on behalf of the 
Crown. w i 
B.V.V. - —_——- 
Wellace and Krishnan Pandalai, JJ. . A.S. No. 370 of 1929. 
23rd October, 1930. i 

Water—River flowing in 3 or 4 months only—Custom of 
tapping water in the dry months—Owner on the opposite bank 
tapping a little further up the bed than customary—Likelihood of 
damage—Injunction if can be granted. i 

It was eustomary for the ryots on opposite banks of river 
Hagari in Bellary to take the water from the river by channels in 
monsoon periods and by tapping: at particular points in the river 
during dry seasons when there was no surface water flowing. The 
defendants moved further up the bed -and tapped, with the result 
the plaintiffs were likely to suffer a diminution of supply to their 
lands. The Government did not authorise the infringement. 

Held, that though there may be a doubt as to whether the 
right of the ryot is contractual (1 M. 205), or proprietary (28 M. 
72), it is now settled that ‘the ryotwari holders are sentitled to the 
accustomed quantity ahd mode of supply, unless and unti] the 

e 
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Government substitute an equally efficient mode of supply, and any 
person interfering with swch supply will be liable (16 M. 333; 
31 M. 171). This right is not an easement but an incident of the 
tenure. The right of the ryot begins as soon as the water from 
the river enters the channel ear-marked for his supply and not 
from when it enters his field. 

It is very doubtful if the English rule recognising a right in 
‘the owner to take underground «water and in exercise of that right 
to abstract all the water that may percolate into his land in un- 
defined’ channels from surrounding lands can be applied to rivers 
in this Presidency. Having regard to the physical features and 
climatic conditions, it is not unreasonable to assimilate the legal 
incidents of such water in rivers tb the incidents of flowing streams. 
The position is, much as if the river were a large well or a sub- 
terranean pond from which authorised channels take off at various 
recognised points for irrigation of wet fields. 

In any event, the rule does not authorise the owner to go on 
to his neighbour’s land (here the Government, the owners of the 
bed), dig there and abstract water to the prejudice of other neigh- 
bours,. especially when Government as neighbouring owners did 
not authorise the abstraction. 

- L. A. Govindaraghava Aiyar for Appellants 
V. S. Narasimhachariar for 1st Respé@ndent. ` 
The Government Pleader for 2nd Respondent (Government). 


S.V.V. — 
Lakshmana Rao, J. ` Cr. R. C. No. 22 of 1930. 
23rd October, 1930. l 

Criminal case pending before a Md agistrate—High Court order- 
ing stay of further proceedings—Letter of the Advocate produced 
before the Magistrate—No official communication of stay—M agis- 
trate disposing of the case—Jurisdiction of the Magistrate. 

When in a case pending before a Stationary Sub-Magistrate, 
the complainant obtained an order of stay of the case, in the High 
Court on a transfer petition put in by him, under S. 526 of the 
Criminal Procedure Code, no official communication of stay reach- 
ed the Magistrate, the complainant produced a card of his Advo- 
cate at Madras, intimating to him of the High Court’s stay order, 
the Magistrate refused to act upon it, and discharged the accused 
under S. 253, Criminal Procedure Code, 

Held, the Magistrate’s order of discharge ignoring the letter 
of the Advocate was not one «without jurisdiction and was perfectly 
valid, and was not liable to be set aside as ultra vires. Distinction 
between contempt cases and jurisdiction cases discussed. 

1.L.R. 41 M. 151 (F.B.) followed. 

45 M.LJ. 742 distinguished. 


Ch. Raghava Rao and D. Krishnaswami tor Petitioner. 
e 
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P. Satyanarayana Rao for Respondent. 
The Public Prosecutor for the Cfown. 
“KC. 


Madhavan Nair, J. f S.A. No. 1388 of 1927. 
24th October, 1930. 

Madras Hereditary Village, Officers Act (Ill of 1895 )— 
Vacancy of Karnam’s office—Proprietor’s appointment—Revenue 
officers, when can cancel—Civil suit if lieseAppeal to Collector— 
Non-filing of—Effect of. 

On a vacancy occurring by the death of the prior Karnam, the 
proprietor appointed the plaintif as Karnam and he entered upon 
his duties also. The defendant successfully applied to the Revenue 
Divisional Officer to cancel the said appointment on the ground 
that he was the nearer heir. Plaintitf did not appeal to the Col- 
lector but filed the suit in the Civil Court for a deciaration that the 
cancellation was ultra vires. 

Held, S. 21 of Act III of 1895 takes away the jurisdiction of 
Civil Courts only in cases where by S. 13 jurisdiction is conferred 
on the Revenue Court. The suit not being one for recovery or 
restoration to the, office on the ground that he is the person entitled 


to it under S. 10, subgclauses (2) and (3) of the Act but for a . 


declaration that the Revenue Divisional Officer’s order was null 
and void, the suit lay in the Civil Court. ; 

Where action is taken by the Revenue Officer under S, 11, sub- 
section (1), the right of appointment is conferred on him only in 
respect of cases where the nominee of the proprietor is disqualified, 
under S. 10, sub-section (1) but not in cases where the appoint- 
ment contravenes the provision in S. 10, sub-section (2). 

e -adasiva Aiyar’s observations in 19 L.W. 90 relied on. 

An appeal under S. 11, sub-section (3) will lie only where 
action is taken by the Revenue Divisional Officer under sub- 
section (1). Even if sub-section (3) is to be understood as 
giving a right of appeal against all orders of the Officer, it does not 
take away the right of suit in a Civil Court. 

“The woxd ‘qualified’ appearing in sub-section (1) of S. 11 
in the Government publication of the Act is apparently a mistake 
for the word ‘disqualified’.” 

B. Somayya. for Appellants. 

M. Patanjali Sastri ior Respondent, 

SNV : i 
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Reilly and Anantakrishna Aiyar, JJ. TEMA No. 267. of 1928, 
vc. 14th October, 1930. s g 


Civil Procedure Code (Vv of 1908), S. 88 and 0.°35, R. ic 
Interpleader suit filed by the maker: ofa ‘provigte—Question as to 
who is the real owner of the money due. thereon—I. f: can be raised 
or gone into, 


The maker-of a. promissory ‘note - received.. notices des 
månding the money due under if from two persons, ‘one claiming 
as an endorsee from thg payee in whose favour it was-made-and. the 
other claiming that th amount was really due to, her de- 
ceased - husband- whose property’ was “sold” and that ‘for the 
balance of, purchase-money this přonotė was: ‘taken benas ni in. the 
name of her mother-in-law, the endorser, as she and her husband 
were undergoing imprisonment and, (the mother-in-law) being ‘a 
woman, it -was expected her-sentence would be-réduced-ii- appeal 
and she .could therefore come.‘out earlier from the prison and 
collect the amount. The maker of the note. deposited ‘the amount 
into Court and filed'an interpleader suit between the endorsee. fron 
the alleged benamidar and the alleged. is owner of the amount 
due on the-pronote. eoe . 


` Held, (i) that the amount being due on a pronote no ques- 
tion as to the benami character: of the payée or as to the ‘title’ of 
me real owner can ‘be gone. into’ in’ the. interpledder suit, arid * 
` (ü), that the money shculd be paid, to the endorsee from ‘the 
alleged benamidar. 
A. C. Sam poe Aiyangar and, T. R. NORI, Aiyar for 
Appellant. 
` Watrap S; Subramania Aiyar and P.N. Appuswani Ayar 
for Respondent. D 


Sundara Chetty, J. ` fe <. S-A. No, 188 ae 
29th October, 1930. i eeen E a 


: -Civil Procédure Code (V of.1908), O. 41, R. 22. (4) Mean- 
ing ‘of ‘default —Appeal dismissed for non-payment of ‘deficient 
Court-fee—Memorandum of Objections whether carte be heard. 


>. The default contemplated under O. 41, R: 22 (4) includes 
not merely default of appearance under O. 41, R. 17 but also- 
other defaults of prosecution such as those, mentioned in O. 9, 
R. 3 and O; 41, R: 10, and-the failure to pay the deficient Court-, 
fee on the memorándum: of appeal is one such defauit- Where 
an-appeal is dismissed for non-payment -of deficient. Court-fee after 
the expiry of the .extended' time’ granted to the. ‘appellant, the: 
memorandum òf objections;- which: had’ been filed. previous: to the: 
dismissal of tle appeal,:can still: be heard. ~: xè 


N.R.C, . 
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< 10 I.C. 207 disapproved. > | On aay 8 ae 
41 Mad. 904: 35 M.L.J. 236 (F-B.) and 56 M.L.J. 476 
referred -to. - ; : nie Set ts 


= 


“Me oe 





S. Jagadisa Aiyar for Appellant. Se . $ 2 a ees 

`>- G. Krishnaswami Aiyar tor Respondents. O 

B.V.V. | l : rn GAA 

Reilly and Anantakrishna CMA, No, 219 of 1927, 

i Aiyar, JJ. ; aa ; g E 
3rd November, 1930. e 


Provincial Insolvency Act (V of 1920), S. 38—Composition 
—Approval by Court—Considerations—Mere consent of majority 
of creditors if sufficient—Conduct of insolvent as relevant circum- 
Stance. a - 


Under S. 38 of the Provincial Insolvency Act, 1920, the con- 
sent of the majority of creditors is only one ‘of the circumstances 
io be considered by the Court in approving a scheme and it does 
not relieve the Court of the duty of judging independently whether 
the scheme is reasonable and for the benefit of the-creditors by 
reference to other circumstances, such as, the state of the assets, 
the conduct of the insolvent, etc. The mere fact that the Receiv- 
er’s managemenf of the estate will involve delay and expense is 
not sufficient ground for giving effect to the scheme. Where the 
Court in approving a scheme failed to consider the relevant cir- 
cumstances and mainly relied on the consent of: the majority of 
creditors, 

Held, that the order was bad in law. H eld, however, that the 
scheme having ‘been acted upon, it need not be set aside because 
of the practical difficulties such a course might involve. =... : 

16 Ch.D. 623; 15 Q.B.D. 213 and (1892) 2 Q.B. 467 
referred to. , ` ef 

T. R. Ramachandra Aiyar and S. R. Muthuswami Aiyar for 
Appellants, , A ae S 

S. Varadachari, N.. Rajagopalan and R. Srinivasa Aiyangar 
for Respondents. ; aan 


B.V.V. is = : < 
Krishnan Pandalai, J. - C.R.P. No. 861 of 1929, 


ay 5th -November, ‘1930: 


.. Provincial Small Cause Courts Act, S. 25—High Couri— 
Powers of interference on a question of fact. » o 


“Where it is shown that a finding is perverse or unjust or 
wrong not in the sense that another view is possible. but wrong in 
the sense that no reasonable man would come to that view, it is. 
not only in the power of the High Court: but. it ig its duty to- 

e AE 
® 
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_interfere -in- revision under. S. A of o Provincia Small Canoe 
Courts Act, i ži Sa 
54:M.L.J. 157 and C. R. Be Nol 298 of 1928 alowed 
ORS. Jayarama Atyar for Petitioner. i 


A, Swaminatha Avyar aad aes S, Ss ubramania Ayer for 
Respondent. | 


S.V.V. 


Madhavan Nair, J. : © S.A. No. 1424 of 1927. 
Sih November, *1930. . 


Chit fund—Association of more awe 20 E Pier by 
the rules to members to control the acts of the officers of the chit 
fund—If “‘an association” within the meaning of S. 4 of the Indian 
Companies Act—Associatioy, if works for gain. ; 


. The test to find out if a chit fund consisting of more: thar 
20 persons is an “association” within the meaning of S4: of -the 
Indian Companies Act is to see if there is the existence of-a legal 
relation between the persons, giving rise to joint rights and obli- 
gations or mutual rights and duties. By retaining control over the 
acts of the President and the Secretary, no such legal-relation is 
established between the members of the. chit fund, and that cir- 
cumstance ‘does not take the case out of the, ordinary ass of chit 
funds managed exclusively by starters. 


29 M. 477 followed. 

11 M.L.J. 130 considered and distinguished: 

P. Satyanarayana Rao for Appellant. ` 

Krishna Arya and Pee Om for Respendents. 
S.V.V. - ' 


Chief Justice and Walsh, J. ..L.P.A. No, 91 of 1929, 
7th November, 1930. — Dv ARs 


` Evidence Act, S. 92—Evidence of surrounding facts—A. docu- 
ment providing for the. reimbursement of the money paid under a 
sale-deed out of the income and for sale to any nominee of the 
vendor of the lands conveyed Ka a eG anOe of, if com- 
pulsory. : 

By Ex. A certain properties alleged to be worth Rs. 25 000, 
were sold for Rs. 2,000 to the plaintiff’s father by the defendants, - 
the sale-deed reciting that the amount had been paid. and posses- 
sion given thereunder. A contemporaneous document Ex, I styled: 
a kararnama stated*that “the sale. amount of Rs. 2,000 relating to 
the sale-deed executed by you in my favour with interest at 1, per 
cent. per month shall be liquidated from. the income derived from 
the said lands and by selling a portion of the said lards. I shall 
sell the remaiging lands to any perséti to whom you might ask nie 
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to sell and deliver possession. If you act contrary to ay of these 
terms this document is of no effect”. g 


Held, (differing from E A Aiyar, J.), that Ex. I Eby 
which the income from the property was to be devoted to certain 
purposes and the vendee was to sell a portion of the land for re- 
imbursement of the price and to sell the other lands to persons 
nominated by. his vendors, clearly purports and operates to. limit 
the rights previously assigned to’ the purchaser under Ex. A and 
is-inadmissible for the purpose as it is unregistered. i 


23 L.W. 19 considered and distinguished. 


‘Inthe light of the decisions in 22 All. 149, 47 M. 729, 33 All. 
340 and 3 Rang. 106, the defendants can adduce evidence to show 
that, in spite of the recitals in Ex. `A that it is an,out and out sale- 
deed and that the plaintiff was put in possession ‘of’ the properties, 
it is not-an out and: ‘out sale and that the- plaintiff was not put in 
possession. 


3r L.W. 516 doubted J in so ie as it suggests that surround- 
ing circumstances can be .lookéd at only in. the case of a 
document of doubtful’ tenor but not where the document i is. on, its 
face free from ambiguity. 


` The Advoctte- General and 7. Suryanarayana for Appia 
V. Viyyanna for Respondent. 
S.V.V. 


Jackson, J. >`, 7 S.A. No. 34 of 1928. 
10th November, 1930. o l 

> Limitation®Act, 1908, Art. 48—Unlawful v removal òf paddy 
packed in sacks—Suit to mecover ale if o a small cause 
nature—Second - appeal—Maintainability o S mall, 
Cafise. Courts Act, 1887, Sch. II, Art. 35° (ü). 


Where grain harvested, packed in sacks and deposited - on a 
thrashing. floor’ was unlawfully carried away by. the- defendants 
without the plaintiff’s consent, and the latter thereupon sued to 
recover compensation for the loss of the paddy, ; 

Held, that the suit is governed by Art. 48 of the Limitation 3 

Act as grain harvested and packed in sacks: is specific moveable 
property... ` - 
Held further that`a second oped lies as, the suit’ is ‘excepted. 
from ae ae ‘of the Small Cause Court under Sch: IT, 
Art. 35, cl: (#) `of the. Provincial Small Cause" roms ete 

P. T Hiyar- fòr Appellänt. . 

7. K. Veigusami Aiyar. for ‘Respondents. 


SAY, 








° 53 


Sundaram Chetty, J. S.A. No. 204 of 1928. 
7th November, 1930. ‘ 

Hindu. Law—Adoption—Aurasa son afflicted with virulent 
leprosy—Power of father to adopt—Statement în deed of adop- 
tion—Admissibility—Ewidence Act, 1872, S. 32, cls. (3) and (7). 

Where a Hindu of the Sudra caste, whose aurasa sons were 
afflicted with a virulent form of leprosy, executed an adoption 
deed and took a boy in adoption with the object of perpetuating 
his lineage, y e 

Held, that the natural sons bore merely the semblance of' son~ 
ship and the adoption made in spite of their existence was valid. 

Hindu Law texts reviewed. e» 

22 Cal. 843 (P.C.) and 28 Cal. 168 referred to. 

45 ‘Bom. 455 criticised? . 

` Held further that the statement in the deed as to the cause 
of the adoption and its attestation by the natural sons were admissi- 
ble in evidence under cls. (7) and (3) respectively of S. 32 of 
the Indian Evidence Act. 

T. A. Ananta Aiyar for Appellants. 

A. C. Sampath Aiyangar for Respondent. 


B.V.V. 
Ciief Justice and Walsh, J.° CM. A No. 232 aņd 
10th November, 1930. C.R.P. No. 892 of 1930. 


Appeal—Order of remand—All issues raised decided—Re- 
mand for determining new issues—If appeal or revision lies against 
the order of remand. 

In a suit for balance due on a mortgage, the dgfence was that 
the mortgage was superseded by a pronote of later date. The 
District Munsif dismissed the suit as not sustainable relying on 
two receipt but the Appellate Judge reversed the judgment hojd- 
ing that neither the receipts were admissible nor oral evidence ; but 
instead of allowing the appeal and decreeing the suit or taking 
fresh evidence, remanded the suit to consider the plea of discharge 
raised in the written statement but on which no issue had been 
tramed. 

Held, that as every issue raised was decided, the suit cannot 
be said to be decided on a preliminary point, and the remand can 
only be under S. 151 and not under O. 41, R. 23. 

No appeal therefore lay, nor a Civil Revision Petition as 
the Court had jurisdiction to pass the order. 

6 Pat. 381 and A.I.R. 1929 Mad. 1190 followed. 

17 L.W. 159 doubted as the basis of that judgment was that 
the Court has no inherent power of remand apart from R. 23. 

Ch. Raghava Rao for Appellant. 

B. Somayya for Respondent. 

-< S.V.V. — 


N.R.C. : 


54 . 


Krishnan -Pandalai, J.. C.R.P. No. 982 of 1930. 
10th November, 1930. e ` 

Ciwil Procedure Code, S. 152—Mistake in a document—Mis- 
take copied into the. plaint and continued into the preliminary 
decree—Third party purchaser—Petition to amend—If maintain- 
able. ; . 

. By mistake and imadvertegce a mortgage document men- 
tioned wrong survey numbers, though intending to mortgage the 
correct numbers. The mortgagee was a stsanger fo the place and > 
the numbers were given to him by the mortgagor and the Karnam. 
A suit was filed on it, the plaint copying the mistake. „A prelimi- 
nary decree followed and a petition was then put in to correct 
the mistake, which was opposed by a purchaser of the mortgaged 
properties subject to the mostgage. « i 

Held, that there is nothing in the Code which limits the power 
of the Court under S. 152 of the Civil Procedure Code to correct- 
ing errors, mistakes and omissions which arose on the date of or 
after the suit. The Court has power to do justice in an appro- 
priate case by correcting mistakes which arose by reason of copy- 
ing an erroneous document into the plaint. .A suit for rectifica- 
tion is not the gnly remedy. 


` 16 M. 424; 19144M.W.N. 107;°14. LW. 445 relied. on. 

ATR, 1924 R. 104 followed, 

- Observations to the contrary in 14 I.C. 407 and SEEC: 55 
not followed as obiter. 

P. Somasundaram for Petitioner. 

G. Lak maiya, K. Kameswara Rao and y, Suryanarayana 
for Respondent. - 

S.V.V.. ; 
Kyishnan -Pandalai, J. . S S.A. No, 1723 of 1927. 
llth November, 1930. 

Adimssions—What are—Notice oy a vakil m ‘porting to be on 
instructions—No independent proof of the vakil’s ‘authority—If 
and when statements therein admissible—Death -of Care fect 
of. 

An admission to be admissiple must have been against the in- 
terest of the person making it when made. Where a debtor in 
effect stated that the debt- had been‘ paid off by a sale, it cannot 
subsequently be used against him to prove the factum of sale. It 
is at best only an allegation by him. -` 

An admission made in a notice’ given by a vakil :on 1 behali of 
a party cannot be admitted as against the party, without inde- 
- pendent proof that he was. instructed to make it. 

110 E.R. 483 followed. . 

Woodroffe and Ameer Ali’s Evidence,. Sth Edn, D. 237 relied 
on. ; = 
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Such proof may be found in the fact that the vakil -later 
appeared for the party, or from lapse of time or the. death of the 
vakil and such other circumstances. The cases in 172 E.R. at 
pages 457, 465 and 498 referred to as instances where authority 
was so presumed. 


S. 32, cl. (2), Evidence Act, cannot be invoked to let in con- 
tents of letters written by the vakil, as they cannot be treated as 
statements made in the ordinary course of his business. 

S. Varaddchariargand K. S. Champakesa Aiyangar for Appel- 
jant. 

K. Bhashyam Aiyangar and T. R. Siman for Respondent. 

S.V.V. 2 


- Madhavan Nair, J. | S.A. No. 1525 of 1927. 
lith November, 1930. ° 


Limitation Act, S. 6—If a child in the womb, a minor within 
the meaning of the section. 


At the date of an alienation made by the father, the son (plain- 
tiff) was in the mother’s womb. In a suit to set aside the alienation 
as not made for necessity and not binding on him brought more 
than 12 years of the alienation but within three years of his 
majority, e 

Held, that Art. 126 applies to the case. Though for certain 
purposes, like partition, etc., a child in the womb is treated as in 
existence, he cannot be so treated for purposes of 5S. 6 of the 


ence, 


14 I.C. 60; 54 I.C. 836; 79 I.C. 1010; 79 LC. 1019. 64 
I.C. 757 and 10 Lah. 713 tlle 


M. Patanjali Sastri for Appellant. se. 


K. Krishnaswanu Atyangar and A. Seshachariar for Respond- 
ent. 


S.V.V. 


Krishnan Pandalai and Cornish, JJ. -A.S. No. + of 1929, 
1lik, November, 1930. : A 


Land Acquisition Act, Ss. g, 23 and 25—Claim for a Suie 
amount of compensaticn—Omission to set out a particular ground 
of claim before Collector—Court, if can allow it, when the. com- 
pensation awarded does not exceed the claim. 

-A claimant appeared before the Collector on a notice sander 
S. 9 of the Land ‘Acquisition Act and claimed an amount ds pay- 
able to him for compensation. - There was a lime kiln run by him 
on the land and the claimant pressed for compensation for loss 
of his employment before the-Court. On’ an objection being 


raised that no such claim wassmade before the Collector; - 
e 
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Held, on facts, that it was made before the Collector. 

Held further the Court has power to excuse the omission 
under S. 25 (3) and award compensation under the omitted head 
or omitted particulars. If grounds omitted before the Collector 
because no claim at all was made can be allowed to be raised in 
Court under cl. (3), as they must be if the claim is to be heard at 
all, much more should grounds omitled where a claim was made, 
be allowed to be raised under cl. (1) so long as the total amount 
awarded does not exceed that originally claimed. ° 

31 L.W. 269 doubted. 

The Government Pleader (P. Venkataramana Rao) for 
Appellant. é- 

B. Somayya, Kasturi Seshagiri Rao, M. S. Ramachandra Rao, 
M. Appalacharya and J. Lakshmayya*for Claimants. 

SVL. _— 
Chief Justice. and Walsh, J. C.M.A. No. 245 of 1929, 
12th November, 1930. 

Limitation Act, Art. 89—Salaried agent—Subsequent change 
to commission agency—If terminates original agency. 

Mere change in the nature of the agency from a salaried agent 
to a commission*agent does not termigate the agency within the 
meaning of Art. 89 of the Limitation Act. 

D. Ramaswami Aiyangar for C. S. Venkatachariar for Appel- 
iant. 

` M. Patanjali Sastri and C. Rama Rao Sahib for Respondent, 
S.V.V. i — 


Reilly and Anaftakrishna Aiyar, JJ. R.C. No. 7 of 1929, 

= 12th November, 1930. : E 

Civil Rules of Practice, R. 200—Poundage—Sale by a Com- 
missioner—Fee paid to Commissioner—If separate poundage pay- 
able. - - 

A separate fee was paid to the Commissioner appointed by the 
Court at the instance of the parties tò sell the property. ‘The sale 
was held and the proceeds were deposited in Court. 

Heid that nevertheless poundage must also be paid. It is a 
matter of policy if the rule shoul not permit the person conduct- 
ing the sale to take his fee out of the poundage but that is an 
affair of the Government. The Rule (R. 200) as it stands is im- 
perative that the person appointed to sell the property, whoever he 
may be, shall purchase Court-fee stamps to the value of the pound- 
age and bring it into Court with the balance of sale moneys. 

P. V. Rajamannar for The Government Pleader for Govern- 
ment. : : 

Ch, Raghava Rao for Respondent. 


S.V.V. ~~. 
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Reilly and Anantakrishna 


Aiyar, JJ. : ; C.R.P. ae 1326 of 1980. 
~- 29th October, 1930. 


Madras Local Boards Act (XI of 1930), S. 54 (2), proviso 
—Retrospective effect—Applicability to pending proceeding— 
Effect of transitional provisions, Rr. 5 (3) and 6—Finding as`to 
disqualification under S. 13, Madras Local Boards Act, 1920—In- 
terference in revision. 

An election to the presidentship of a District Board was made 
in February, 1930. A petition was filed contesting the validity of 
the election on the ground that the person elected was disqualified 
to hold the office by virtue of his being a salaried Officer within the 
meaning of S. 13 of the Madras Local Boards Act, 1920. During 
the pendency of the electiott petition; Madras Act XI of 1930 came 
into force. The election having been set aside by the Lower Court; 
a revision petition was preferred to the High Court. . 

Held, (1) that S. 54 (2) of Act XI of 1930 is not a nde 
claratory provision so as to apply to an election held under the 
old Act of 1920. 

Meaning of declaratory PEET N discussed. ` 

Jones v. Bennett, 63, L.T. 705, A.-G. v.e Hertford, 3 Ex. 
Rep. 670 and Smitiies v.*The National Association, of Operative 
Plasterers, L.R, (1909) 1 K.B.D. 310, referred to; l 

` (2) that even- assuming S. 54 is of a declaratory nature, 
the jurisdiction of the Court to deal with pending proceedings 
remains unaffected and the procedure prescribed by the second 
proviso to S. 54 (2) need not be pursued; 

(3) that R. 5 (3) of the transitional proytsions deals with 
applications ‘or’ suits by or against a Local Board and cannot be 
applied tò litigation between individuals such as election petitions y 

(4) that R. 6 of the transitional provisions does not enable the 
disqualified person to hold the office of President for the term of one 
year even after the election is set aside; and 

(5) that the question whether the candidate-was disqualified 
or not is one of mixed law and fact and cannot be the subject 
of determination in revision. 

- The. Advocate-General, P. Venkataramana Rao and R. Sundara- 
lingam for Petitioner. : i 

T. R. Venkatarama Sastri, K.P. Ramakrishna “Ayer and 
N. Rajagopala Aiyangar for Respondent. 

B.V.V. : 


Jackson, J. -- - Cr. R. C. No: 533 of 1930. 
4th- November, 1930. 

Criminal Procedure Code, S. 488 Order. thereunder based 
an comprowise Terren wife and pean <I Pera: vana and 
enforceable.. ; < 


N. R: C. .. a 





eet tee 
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After a petitioner (wife) in a proceeding underS. 488: ofthe 
-Gode ‘of:‘Criminal. Procedure examined some.'witnesges on her 
behalf, the counter-petitioner (husband) and. hérself: compromised 
the matter by, the husband agreeing. to pay a fixed, monthly. allow- 
ance sto. the wife. The Magistrate. .passed ‚an: order, in. terms. of 
the’ agreement. Subsequently, the wife applied to, the. Magistrate 
for enforcing the said order as the husband fell.in arrears as 
regards payment of the monthly allowance of maintenance. ‘The 
Magistrate dismissed her application on the ground ‘that the origi- 
nal order of maintenance was based on a compromise and that 
S. 488 had no application to cases of compromise. 

Held, that the order under S& 488 based on a compromise was 
yalid and enforceable by the Criminal Court. . - 

2 Weir Cr. Rul. 629 (Madras High Court) referred to and 
approved. 

A.I.R,.1926 Lah. 469 and A.I.R. 1930 Lah. 524 distin- 
guished. 

Kasturi Seshagiri Rao for Petitioner. 

K. S. Jayarama Aiyar for Counter-petitioner, 

Jackson; J. ° C.M.S.A. No, 150 of 1927, 
7ih November, 1930. ° 

Civil Procedure Code (V of 1908), S. 47 and O. 21, R, :57-~ 
Attachment of decree passed by another Court—Default of prose- 
cution of execution proceeding—Attachment, if raised—Question 
between attaching deoree-holder and judgment-debtor whether falls 
under S. 47—A Ppeal. 

Where a decree is attached by Court A and the attaching 
decree-holder takes execution proceeding in Court B, which is the 
Couft which passed the attached decree, the dismissal of the exe- 
cution proceeding in the latter Court for default of prosecution 
has not got the effect of raising the attachment made at. the in- 
stance of Court A. 

.` Held, further, that a question determined by Court B, 
whose decree has been attached and arising between the attaching 
decree-holder and the judgment-debtor, will still be a question 
within S. 47, Civil Procedure Code, and therefore appealable. 

A.I.R. 1927 Mad. 1025 followed. 


K. Rajah Atyar and V. Ramaswami Aiyar for Appellant. 








„C. S. Venkatachariar for Respontlent. . 
«BVV, ae -- , 
Sundaram Chetty, J. S.A. No. ‘1539 of 1927. 
11th, November, 1930. ~“ : l i 
ves Will—=Power`to adopt conferred on Hindu widasu—Consent 
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of. properties. if proper-adoption was notrnvadeE fect of adoption 
by.izwidow without consent” of: lestaigns: e ee ‘elaiuse 
when tokeséffect.. teeny d Panon ai ast oe Eidos, | Hite 
sA Hindu testator. directed: by' his ‘will “that his mie should, 
after: his -death;!adopt a: bof in’ consultatisn “and “with the consent 
of his mother. It was further provided that if the „adoption Ivas 
not- made ` in the manner specified, the widow and the mother of 
the testator should divide his properties in equal shares and énjoy 
them with absdélute rights. Subsequently, the widow adopted a 
boy though the mother had declined to give her consent. Some 
time before the adoption the mother conveyed some of the pro- 
perties by deeds of gift. The widow having sued for a declara- 
tion of the validity of the adoption and for an injunction restrain- 
ing the mother of the testator and sher-alienees from interfering 
with the widow’s possession and enjoyment of the properties, 

Feld, that the consent of the testator’s mother was a condi- 
tion precedent to. the adoption being made and the adoption was 
consequently invalid. 

Held, further, that the vesting clause in the will took effect 
only wien the adoption was made by the’ widow and that the 
previous transfers by the testator’s mother weree invalid. 

Leave to appeal granted. s 

T. V. Venkatarama Aiyar for Appellants, 

B. Somayya for Respondents. 











B.V.V. -- 
Reilly and Anantakrishna C.M.A. No. 359 of 1929 
Aiyar, JJ. and 
13th November, 1930. . © C.R.P. No. 1337 of 1929. 


M ortgage—Sale of property im execution and purchase. theme- 
of by a stranger—Sale of portion of the same property in execu- 
tion of a money decree against the mortgagor, subsequent to mort- 
gage but prior to decree in the mortgage suit and sale in execution 
thereof—Purchaser not made a party to the mortgage swit—E ffect 
on the rights of parties—Fresh sutt for possession by auction pur- 
chaser in execution of martgage decree against the purchasers in 
execution of money decree—M ainttinability—Amendment of plaint 

-—-Alternative claim for recovery of mortgage amount by re-sale. on 
failure of redemption by the Cr al whether barred by 
limitation. 

On a mortgage,of 1908 the mortgagee obtained a ERA for 
sale in 1914 and the properties were brought to sale and purchased 
by the plaintiff in Court-auction, but prior to the mortgage decree 
and sale thereof the defendants purchased the properties iri -exe- 
cution of their money-deéree and were in possession from 1912. 
The mortgage® did not implead | them as parties to his mortgage 
suit. In 1926 the plaintiff gs-the-auction purchaser of the mort- 
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gage. properties. instituted a suit for possession ‘against the- de- 
fendants buton an .objection as to the maintainability of such a 
suit, the plaintiff sought to amend his plaint by adding an alter- 
native claim for the recovery of the-mortgage amount by the re- 
sale. of the properties on failure of the defendants to redeem the 
property. | : 

Held, (1) that the purchasers of the equity of TES 
not being made-a party to the mortgage suit their ene were not 
affected by the decree for sale therein; , . 

(2) that the plaintiff cannot manan a suit for possession 
against the defendants, às his purchase in a simple mores de- 
cree did not give him a right éo possession; 

(3) that the plaintiff cannot be permitted to amend his PEM 
by adding an alternative clajm which would entirely, change the 
nature and character of the suit; and 

(4) that the plaintiff `has no remedy against the fiee 
as his claim for recovery of the mortgage amount has -become 
barred by limitation even on the date of the suit. 


40 M. 77; 21 M-L.J..213 (F.B.); 46 M.L.J. 391; 30 M. 
500; 24 Bom. L, R. 741; 6 Rang.. 297 followed. 
e A. 464; 66 C.L.J. 612; 3 Pat. 114 dissented from. 
M. Appelachari and Jiddu Lakshmayya for Appellant, 
yV. Govindarajachari for Respondent, 


K.C, ee 
Curgenven and Bhashyam 4) 
Aiyangar, JJ. C.C.C. Appeals Nos. 30 and 31 of 1927. 


- 13th Novemper, 1930. 
Madras City Tenants Protection Act (III of 1922), `S. 12— 
Rental agreement executed by tenant—Undertaking to` deliver 
vacant possession after expiry of lease—Supearstructures erected 
` prior to agreement—Right of tenant to claim protection under Act. 
‘The plaintiff sued to eject defendants from land belonging to 
the former. The defendants had by means of a rental agreement, 
undertook to deliver vacant possession to the plaintiff on the ex- 
piry of:the, lease. It appeared, however, that there were super- 
structures op the land, which had been erected’ long before the 
rental agreement was executed.® 
_ . Held, that, under those circumstances, the defendants could - 
claim protection under S. 12 of the Madras City Tenants Protection 
Act, 1922, and that they were entitled to notice as prescribed by the 
said Act.. 
Permissibility of reference to. preamble ‘for construction ‘of 
enactment discussed. . 
K. Bhashyam Aiyangar and S. Ramachandra Aiyar „for 
K. S. Krishnaswami Aiyangar for Appellants. 
S. Balasingam . eae Nadar ae pe een e 
BV. ee, cee. Bae 


Ba Sa eel hee 
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Reilly, and Anantakrishna 


Aiyar, JJ. e C.M.A. No. 537 of 1925. 
17th November, 1930. 

Provincial iasowen es Act (V of 1920), Ss. 27 (2) and 43 (1) 
—Date fixed for discharge—A pplication for extension of time— 
Refusal by Court—Order for annulment made simultaneously— 
Legality. 

Where on the date fixed for his discharge, the insolvent applied 
for extension of time under S. 27 (2) of the Provincial Insol- 
vency Act and’ the Court not only refused to grant the extension 
but also annulled the adjudication, 

Held, that even if the Court should think it formally neces- 
sary for the insolvent to apply? for his, discharge within the 
specified time, the penalty under S. 43 (1) of the Act is not intend- 
ed for those who come before thé Court properly in time and 
submit themselves to its discipline and the order of annulment 
should therefore be set aside. 

K. Chandrasekharan for C. A. Seshagiri Sastri for Appellant. 


R. Gopalaswami Aiyangar and S. R. Muthuswami Aiyar for 
Respondents. 


B.V.V. f oe 
Sundaram Chetty, J. S.A. No. 1736 of 1927. 
18th November, 1930. s e 

` Malabar Law—Karnavan—Disposing power over moveables— 
Assignment of hypothecation SPRES Renn not made out— 
Validity of transaction. 

Where the karnavan of a Malabar tarwad effected an assign- 
ment of a hypothecation debt and in a suit filed by the Anandra- 
vans questioning its validity it was found that the transfer was 
supported by consideration though it was not executed for tarwad 
necessity, 

Held, that the hypothecation debt skoud be treated as move- 
able property so far as the disposing power of the karnavan was 
concerned and that its assignment was valid by the customary law 
prevalent in Malabar. 


Limits of karnavan’s power of disjowai over moveables dis- 
cussed. 


44 M.L.J. 751 at 757 (PaC.) relied on. ° 

Observations of Sadasiva Aiyar, J., in 39 M.L.J. 590 
approved. 

- Sundara Aiyar’s Malabar Law, p. 50, referred to. 

Heid, further, that the assignment could be treated not as a 
bare alienation but as a mode of realisation of the debt so as to 
obtain validity as an act of management. 

T. V. Muthukrishna Aiyar and A. Chathukutti Nambiar for 
Appellant. 

K. Kuttikrishna Menon for Respondent. 

B.V.V. 


N.R.C. $ 
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Sundaram Chetty, J. S.A. No. 482 of 1929. 
18th November, 1930, - ° f 
© Minor—Suit against—Guardian ad litem—Adverse interest to 
that of the minor-—Decree in the suit and sale, on foot thereof—If 
decree and sale void or voidable. 
In a suit on a mortgage executed by A, the present plaintiff, 
who was only a nephew of the executant 4, was made a party 
and was represented by A himself as guardian ad litem. A allow- 
ed the suit to proceed ex parte and did not raise the defence that 
the mortgage was not binding on the minor. It was found that 
A’s interests were adverse to the minor. i ' 
Held, .an -appointment of a guardian whose ‘interests are 
adverse to those of the ‘minor # in contravention of the express 
provision in `O. 32 of the Civil Procedure Code. If.there. was no 
representation for the minor at all by? reason of the fact that no 
guardian was appointed, or he was not in fact made a party at all, 
the decree passed in such a suit would “doubtless be void, Where 
a minor is illegally represented by a guardian with an adverse in- 
terest, it is as though the minor-was never a party to the suit in 
the proper sense of the term (see 31 A. 572) and the.position will 
be much the same as though the minor’s name is merely men- 
tioned, as-a:party defendant. dng, eae ar o 
52 M. 275 (F.B.. refrains from* answering thé broad ques- 
tion but at least-holds: that if- on the facts. the appointment is so im- 
proper as to enable the Court to ‘treat ‘the minor as practically ún- 
represented, the decree is void. As on facts, the. appointment was 
held to.be improper within the ‘meaning of the. Full Bench, the 
general -question ‘ifin every ‘case in ‘which the interest of the 
guardian is advérse, the decree should nécéssarily be void as against 
the minor. was-Jeft-open... = 7. te ILe ies 
‘A.V. Narayanaswami Aiyar for Appellant. 
eT.. A: Anantha Aiyar for Respondent... 
Krishnan. Pandalai, J. ©. C:M.S.A. No: 71 of 1928. 
18th November, 1930. To l i 
Civil Procedure Code, S. 47—Powers of Court to convert the: 


we 


petition into a plaint—When exercisable. 

On an oBjection beirig- raised that.as regards one relief in an 
“execution “petition,.-the remedy was’ by ‘suit, an ‘application was 
put into convert that portion of the petition into a plaint ‘and to 
proceed with the other reliefs: under: S. 47. The first Court dis- 
missed -both: the applitations: and an-appeal was ‘preferred only as 
vegards. the ‘relief- under S. 47.. On’ appeal the: Appellate Judge 
dismissed the petition under S. 47 but permitted the petition -to 
be treated.as‘'a plaint\in .spite-of the fact’ that the trial Judge’s 
order rejecting the prayer had become final. ae 

Held, S. 47 (2).:is intended to’ prevent’ the inconyenience and 
injustice caused by the discovery sometimes made after. proceed- 
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ings in Court have gone on for a long time, or as a result of the 
decision of an Appellate Cowrt, that the proceedings originated in 
an erroneous form by a bona fide mistake—by petition when it 
should have been by suit or wice versa. It was not intended to 
save litigants from the trouble of choosing the proper form and 
filing a plaint or an execution petition when it is discovered in 
time what is the proper form and there is no further question about 
the matter. How fat the Court gan convert a portion of the peti- 
tion into a plaint, leaving the other portion to continue as a peti- 
tion left open. “i L.W. 443 and 46 C. 103 referred to. 

K. Rajah Aiyar and M. Rajagopalachari for Appellant. 

B. Sttarama Rao and S. R. Muthuswami Aiyar for Respond-, 
ente > a . 

S.V.V. —— 
Reiily and Ahanon ° ° 
Aiyar, JJ.. . C.M.A. No. 406 of 1928. 
19th November, 1930. 

Maiabar Law—Stani—Renewal of kanom of devaswom pro- 
periies before expiry of term—Validity. 

Where a Malabar stani, who was also the trustee of a 
devaswom, demised certain devaswom properties on kanom and 
subsequently, the tenant having surrendered the property before 
the expiry of the kanom ‘term, he effected | a renewal of the 
kanom, ` 

` Held, that the renewal will be valid'if it is to take eied as 
from the date on which it was granted.. a 

36 M.L.J: 630. commented on. 

45 M.L.J: 258 and 58 M.L. J. 35 (sh. n:) referred to. 

`P. R, Ramakrishna Aiyár for Appellant: °>. sen 

B. Sitdratia’ Rao and D. A. rma Variar for r Respondent 

B.V.V. : 
Wallace and Krishnan ge Re ES i 

_ Pandalau, JJ. ` S.R. No. 711 of 1930. 
19th November, 1930. 

Limitation Act, Art. 152—Date. of decree or order appealed 
from—Meaning of. . 

A preliminary decree was pii in a mortgage suit ex parte 
on 8th August, 1928. The defendants applied., for restoration ` 
under O. 9, R. 13, on 9th August; 1928, and the ‘suit was restored. 
On. revision, the High Court:set aside the order of- restoration on 
22nd November, 1929. The defendant then’ filed an appeal on 
6th January, 1930, to the High Court against the preliminary 
decree. On a question arising if the appeal was in time, the date, 
of ‘the ‘decree being 8th August, : 1928, 

Held, that the appeal’ was in eae By- "restoration of 
the suit’ the decree had ceased: -exist and therefore 
there. could .gave- been: no appeal ae it was-set aside, 
It is only in consonance: with the principle underlying ‘the 
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Law of Limitation that suits, appeals and other legal proceedings 
are possible only when there is some œuse of action, or ground of 
appeal or other grievance on which the plaintiff, appellant or appli- 
cant has a right to come to Court and ask for relief. It cannot 
be the intention that parties should start legal proceedings in 
circumstances when it would be futile for them to do so. 

43 M. 185 relied on. 

48 M.L.J. 74 and 46 Cal. 694 distinguished as cases under 
Art, 181. i f 

K. Bhashyam Aiyangar and T.-R. SrMmiwasan for Appellant. 

K. S. Jayarama Aiyar and K. Swaminatha Atyar for Res- 
pondent. Á 

S.V.V. ————— i ' 
Chief Justice and Walsh, J. , 3 C.M.A. No. 61 of 1926. 

19th November, 1930. 

Civil Procedure Code (V of 1908), section 92—Suit for 
scheme and for account—Decree providing for election of trustees 
subject to confirmation by Court—Validity—Direction to old trus- 
tee to deliver possession of temple property to new trustees— 
Executability—Power of executing Court to question validity of 
decree. ; 

In a suit under section 92, Civil Procedure Code, praying for 
the removal of a trustee and for accounts, the preliminary decree 
provided for a scheme under which the trustees were to be elected 
by a majority of the members of a community subject to the con- 
firmation of the Court. The final decree that was subsequently 
passed directed that the old trustee should pay to the temple trustees 
a certain Sumèof money found due by him to the temple and 
also provided that the trustees of the temple might execute the 
decree on behalf of the temple. 

e Held, (1) that the clause providing for confirmation of the 
appointment of trustees was inira vires as it provided only 
for directions to carry out the scheme already settled and not for 
its alteration. a 

51 M. 31 discussed. 

(2) that the Court could in a suit under section 92 vest the 
trust property in the new trustees and direct the old trustee to 
make over the trust property to*the new trustees. 

17 A.L.J. 957 and 28 All. 112 followed. 

(3) that in any event, as the decree directed that the new 
trustees should execute the decree, the executing Court could not 
go behind the decree and the petition.to execute, filed by the trustees 
was competent. 

43 M. 675: 39 M.L.J. 203 (F.B.) and 31 Bom. L.R. 400 
followed. 53 C. 166 doubted and distinguished. 

S. Varadachariar and S. V. Venugopalachariar for Appellant. 

A. C. Sampath Aiyangar and T. R. Srinivasan fer Respondent. 

B.V.V. Sg ene 
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Packenham. Walsh, J. SA, No, 2048 of 1927.. 
18h November, 1930. . # . T 


-The Madras Hereditary Viilage Officers Act (HI of 1895), 
S..21--Service Inam land—Suit for recovery `of lands—Trespass 
alleged—Civil Court, whether has jurisdiction. | ee ee 

` a --Where a suit was filed. by the plaintiff for the recovery of 
land; which formed part of a potter’s service inam, from the de- 
fendants, on the ground that the’ plaintiff was entitled to a share 
in-it along with defengants who unlawfully trespasséd upon it, 
_ Held, that under S. 21 of the Hereditary Village Offices Act 
(III of 1895) the jurisdiction of the Civil Courts is barred only 
in cases where the plaintiff claime to recover the inam on the 
ground that it forms the emoluments of an office and that a suit 
lies in the Civil Court in aecase like this where the plaintiff sued 
to recover the land from trespassers or co-sharers. 

*50 M.L.J. 267 followed. 

V. Pattabhirama Sastri for Appellant. 

- P. Vallabhacharlw for Respondent, 

K.C. 


Jackson, J. C.R.P. No. 339 of 1930. 
20th November, 1930. = i. . 

Land- Acquisition Act (I of 1894), S. 18—Reference to Court 
—Court if van go into the validity of the reference. 

So long as the Deputy Collector has made an inquiry under 
the provisions of S. 18 of the Land Acquisition Act and made a 
reference after satisfying himself that the necessary conditions 
have been fulfilled, it is not open to the Court tg go behind the 
reference to see if the reference could be made in the circum- 
stances. The Court will no doubt have to satisfy that there is a 
reference before it, but in other respects, its powers are limited 

is a RA , er ue ets - © 
by the provisions in the Act. ` > ' 

30 Bom. 275 and 12 C.W.N. 569 not followed. . 

“A.I.R: 1929 All. 769 followed. -` 7. 

58 M.L.J. 223 (P.C.) relied on. 

The Government Pleader (P.. Venkataramana Rao) for 
Petitioner. , ‘ 

R.-Bhashyam Aiyangar an? R. Visvanathan for Respondent. 

S.V.V. oo . 
Madhavan Nair, J. S.A. No. 1657 of 1927. 
21st November, 1930. 

Civil Procedure Code°(V of 1908), O. 41, r. 22--- 
‘Appeal by plaintiff against decree for possession subject to pay- 
ment of an amount to deféndant—aAp peal for reduction of amount 
—Defendant not preferring cross-appeal or M emorandum. of cross- 
objections—Whether can be allowed to raise plea of lis pendens 
—Transfer of Property Act, §. 53—Fraudulent transfer—Trans- 

N.R.C, s 
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feree; if entitled to a charge in respect of simple debts discharged- 
by him—Transferec in. possession—W ether entitled to interest for 
the period during which he was in possession. ; 

The plaintiff filed a suit for possession, being the auction- 
purchaser at a Court sale, and the defendant, a purchaser from 
the judgment-debtor by a private sale, set up that the purchase 
in Court-auction was vitiated by lis pendens. The ist Court find- 
ing against that, held, that the private sale was a transaction in- 
tended to defeat other creditors of the judgment-debtor including 
the plaintiff and gave a decree to the plaintiff for possession on 
condition of his paying a large amount to the defendant equal to 
the amount which the latter had paid in discharge of certain sim- 
ple money debts of the judgment-debtor. The plaintiff appealed 
to -have the amount reduced but the desendant did: not file a cross- 
appeal or memorandum of cross-objections. At the hearing of the 
appeal the defendant wanted to claim that the ‘purchase by the’ 
plaintiff was vitiated by lis pendens. , 

Held, (1) that the objection. if sustained would have. the 
effect, not of supporting, but of reversing, the decree of the Ist 
Court and’ that the respondent cannot be allowed to raise the same, 
without any cross-appeal or memorandum of objections. 

59 M.L.J. 634: 32 L.W. 395, F.B. considered. i 

(2) that the defendant would be entitled to a charge only 
in respect of the amount spent in discharge of prior subsisting 
incumbrances but not in respect of any simple money debts. 

25 L.W. 223; S.A. Nos. 979 and 1449 of 1925 followed. 

(3) that even in respect of the encumbrances discharged by 
him, he was not entitled to interest from the date of the transfer 
up to the date from which alone the plaintiff was éntitléd to mesne 
` profits. s os 

© °K. V. Krishnaswami Aiyar and K. Sankara’ Subba Aiyar for 
Appellant. ate ve 
Watrap S. Subramania Aiyar and T. D. Gopalkrishna Aiyar 
for Respondent. l l i 
K.C. —- 3 z 
Jackson, J. e C.R.P. No. 423 of 1930. 
21st November, 1930. ° 

Civil Procedure Code—Assignee pendente lite—Right to be 
added as party—Proper «provision, O. 1, r. 10 or O. 22, r, 10— 
If S. 52, Transfer of Property Act, bars such addition. 

An assignee pendente lite may be added as ‘a party defendant 
the proper provision being.O. 22, r. 10 and not O: 1; r. 10, ‘Civil . 
Procedure Code. S. 52 of the Transfer of Property Act cannot 
override the provision in the Civil Procedure Code, which gives a 
right to the assignees to be added as parties with thegleave of the 
Court, 9 ee al in Pe, rt 


° 67 
E Pat, 581 (P.C.) and ~2 Bom. 208, cisuagisted: 
43 Mad. 37: 37 M.L.J: 449 followed, 


-B, Somayya for Petitioner. 
' T. R. Srinivasa Aiyar and Kasturi Seshagiri Rao io Res- 


pondents. 
S.V.V. , --—— 
Sundaram Chetty, J. «e> S.A. No. 278 of 1928, 


25th November, „1930. 


Land Acquisition Act (I of 1894), section 6—Public pur bose 
—House sites for labourers—Prior agreement with grantees for 
return of the compensation money—Initial payment by Govern- 
ment—Acquisition, if valid. 


The Government, prior ,to acquisition for the benefit of the 
poor labourers in a locality, entered”into an agreement with the 
grantees (labourers) by which 20 per cent. of the compensation 
amount was to be paid by the grantees on acquisition, the balance 
80 per cent. being paid in the first instance by the Government but 
to be paid back by the labourers within a certain time. 

Held, that so long as there was a substantial compliance with 
the rules, and the acquisition was made for a purpose contem- 
plated by the Act and not with any ulterior motives the acquisition 
was valid. If the agreement for recoupment ¢f the cost of acquisi- 
tion was subsequent to the acquisition, there can be no question 
of its validity and it does not make any difference for section 6 
whether it was prior or subsequent. The proviso to section 6 only 
requires that some .portion of the money should be paid from 
public revenues, 

59 M.L.J. 274 and (1929) M.W.N- 779 followed, 

48 C. 916 and (1906) 1 Ch. 464 distinguished as cases where 
the acquisition was for ulterior purposes. 

S. Varadachariar and T. M. Ramaswami Aiyar for Appellant. 

The Government Pleader, (P. Venkataramana Rao) for Res- 
pondent. 


S.V.V. zm 
Bhashyam Aiyangar, J. © S.A. No. 2101 of 1927. 
25th November, 1930. g ~ e 


Mortgage—Right to recover a fixed sum from land—Mort- 
gage of—Mortgagee to pay assessment and take the balance for 
interest—Increase i assessment—Burden of—On mortgagor or 
mortgagee. 

The plaintiff mortgaged with possession his mulgeni interest 
(right to recover a fixed sum) in certain lands to the defendants, 
and the mortgagee was to pay the assessment on the land and 
appropriate the balance towards interest on the mortgage. The 
assessment was later increased. 

Held, that®what was mortgaged was not the whole property 
but only the right to ‘collect the foulgemidars rent and further 
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the income was fixed and „invariable. and the assessment also a 
known figure. In those circumstancés; the burden arising - -from 
the enhancement of assessment must | be ‘borne by the plaintiff 
(mortgagor). > ae Regge as ieee OA 
18 M.L.J. 31 aneii i CTR E 
K. Ramanatha Shenoi for.Appellant. SEAR 
€x K. P. -Sarvothania Rao for Respondent. 

S.V.YV. — TEEN Be See R y 
Reilly and ‘Anantakrishnad Aiyar, JJ. CMSA. No. 213 of er, 
25th November, 1930. *| : 

-Cwil Procedure Code (V of 1908), Order 22, rr. 12 ahd 4 
—Pendency of execution proceeding—Death of judgnient- -debtor 
—Substitution of legal represgntative--Fresh application, He neces- 
sary. 

-~ À money decree-holder put in the last of the execution peti- 
tions withiri twelve years of the date of the decree but it appeared 
that the judgment- -debtor had, not been heard of for eight years 
with the result that the presumption as to his death was drawn 
and thereupon the decree-holder ` put in.a fresh application for im- 
pleading the = legal representative ‘of the judgment-debtor. The’ 
latter application was however filed more than twelve years after 
the date of the decree and was challenged as T barred a 
section’ 48° of ‘the ‘Civil. Procedure Code. . 

5H eld,. that ‘the _ question -of abatement did nòt arisé in. execu- 
tion procteding,. that the legal tepresentative could be substituted 
as party in the original ‘execution petition which was filed within 
time and was pending, and that a fresh application for that purpose’ 
was unnecessary. Effect of’ rules 4 and 12 of Order 22, Civil 
Procedure Code, considered. ` 

e 50 M. 1: 51, M.L.J. 745. disapproved. ore l 

` 34 Bom. 142; 42 All. 570; 10 C.L.J. 390; 30 LW. ‘998 and 
unieported judgment of Jackson, J. in C.M.S. A, ‘No. 140 | of. Le 
referred to. 

__P. Satyanarayana, Rao for Appellant. 

T. Vy. Venkatarama Aiyar for Respondent. 

BV.V. * a 
Madhavan Nar, J: S.A. No. 1731 of 1927. 
27th November, 1930. 


Res judicata—Court which tried the oer suit must be comp. 
petent to try the subsequent suit. . 





Where in a suit brought before a District Munsif pleas were 
raised as to the benami nature of.a mortgage transaction and: as 
to the discharge of the amount due under it and both were dis- 
missed, and‘ the same pleas were raised in: defence in a. suit to 
enforce, the mortgage amount for, Rs. 3,600 peloree Pubordinate 


Judge,- 
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Held, that the defendant was not barred by res judicata from 
raising the pleas, for, in order to constitute res judicata the Court 
trying the prior suit must be competent to try and decide not only 
the particular matter in issue, but the subsequent suit itself, in 
which the issue is subsequently raised. 

8 M. 83; 25 L.W. 11 distinguished. 

29 C. 707 (P.C.) followed. ° 

T. M. Ramaswami Aiyar for Appellant. 

K. S. Desikan for Respondent. 

K.C. —— 


Bhashyam Aiyangar, J. eC.R.P. No. 1673 of 1929. 
27th November, 1930. - 

Civil Procedure Code, O. 33, r. 9—Death of Pauper plain- 
tiff—Heir, not a pauper—If can be dispaupered—R. 9, if applies 
io a substituted plaintiff. l ; 

Where the original plaintiff to whom permission was given to 
sue as a pauper died and his heir was added as legal representa- 
tive, the heir can be dispaupered under O. 33, r. 9, if he himself— 
taking his private property into account—is not a pauper. If it 
was open to dispauper the original plaintiff, then such proceedings 
can, by reason of S. 146, Civil Procedure Codt, be taken against 
his heir, who claims under him. 

-` 36 Bom. 279 followed; 

21 L.W. 550 relied on. 


48 M.L.J. 390 distinguished as a case of an executor, who 
did not claim in his private right. ° 

A, C. Sampath Aiyangar and T. R. Srinivasa Aiyar for 
petitioner. 





M. Krishna Bharati for respondent. ! ° 
S.V.V. -- 
Jackson, J. C.R.P. No. 1464 of 1929. 


28th November, 1930. 


Civil Procedure Code, Order 41, rule 23—Inherent power of 
remand of appellate court—Extension to cases where spgcific pro- 
vision made under the Code—Legality of. 

The inherent power of remand by the appellate court, apart 
from Order 41, rule 23 of the Civil Procedure Code, does not 
extend to cases for which there is specific provision, as, for in- 
stance, under Order 41, rules 25, 27 or 28. 

Where a Lower Appellate Court purported to remand a case 
under its inherent power, in cases covered by any one of these 
rules, it is an illegal or a materially irregular exercise of its juris- 
diction by the lower appellate court and the High Court will 
interfere under gection 115 of the Code. 


10 L.W. 357; 16 L.W. 515; (1928) M.W.N. 164 considered. 
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. - [Vide the judgment in C.M.a&. No. 232 and C.R. P. No. 892 
of 1930,—Ep.] 
K: V. Sesha Aiyangar for Petitioner. 
C. A. Seshagiri Sastri and R. Ramasubba Bees for ee 
ent. 
K.C. 
Bhashyam diyangar, J. 
28th November, 1930. 
Civil Procedure Code, Order 2, salle EE for in- 
terest alone—Subsequent suit for the- principal—Absence of suc- 
cession certifioate at ihe time of the first suit—No provision for 
interest in the will—Executors agreeing to pay interest—If. a sepa- 


S.A. No. 1646 of 1927. 


_rate agreement for purposes of Otlet 2, rule 2—Later suit af 


barred. 

A testator by his will directed that a certain amount should 
be paid by the executors to. the plaintiff. “There was no provision 
for payment of interest on the legacy. The executors agreed to 


pay interest on the legacy but declined to pay the principal unless 


a. succession certificate was produced. The plaintiff brought a 
suit in 1918 for interest due till then. She later obtained a ‘suc- 
cession certificate and brought this, suit for the principal. 

Held, that the suit was not barred by reason of Order 2, 
rule 2, Civil Procedure Code, because l 

(îi) she was not at the time of the prior suit “entitled to 
make any claim” in respect of the principal without a succession 
certificate. : tite a e 

51 Alf 439 (P.C.) applied. 

There is no difference for purposes of Order 2, rule 2 whether 
it is a case under the Pensions Act or Succession Certificate Act 
as in both cases, the certificate is not a condition precgdent to the 
suit but can be produced before the decree. 

` 8 C. 422 and 18 M. 466 referred to. 


(1) The provision for payment of interest was a separate 
agreement, the will itself containing no provision for interest and 


-as sich the causes of action for the two suits were different. 


21 Bom. 267; 4 Lah. 32 (P.C.) and 44 All, 121 (P.C.) 
referred to. 
"S. Varadachariar and T. S. Venkataraman for Appellant. 


"P. Venkataramana Rao, A. Visvanatha Ayar, A. C. Sampath 
<liyangar and A. _Ramaswami’ Aiyar for Respondents. 
S.V.V. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
in’ Bengal. ] 


PRESENT:—Lorp BLANESBURGH, LORD WARRINGTON OF 
CLYFFE AND SIR CHARLES SARGANT. 











M. M. Ispahani - +e e Appellant* 

, v. ve s at 

Societa Veneziana di Navigazione a Vapore .. Respondents. 
Contraci—Rescission by mutual consent—Evidence. P.C. 
In an action for damages for breach of contract brought. by the ae 

respondents, shipowners, against the appellant, a shipper, the latter admitted ie 

the contract and the non-performance of it, and pleaded that the conttact Societa 


had before breach been duly rescinded by mutual consent. AlPthe evidence Veneziana di 
upon the vital issue of rescission had before the hearing been taken on Navigazione 
commission, and the Trial Judge had, therefore, not had the advantage of a Vapore. 
seeing the witness in the box. The Trial Judge held that the appellant had, 

made good his plea of rescission and dismissed the suit with costs. On 

appeal, the Appellate Bench of the High Court, however, held that’ the 

appellant had failed to establish his case of rescission, and decreed the 

suit. 


On further appeal to the Privy Council, held that the Faden of the 
Appellate Court expressed on the evidence was the only conclusion judicially 
permissible, ° 


‘Appeal No. 4 of 1929 from a * decree: of the High Court, 
Calcutta, Appellate Side (Rankin, C.J. and C.C. ‘Ghose, J.), 
dated 20th January, 1928, reversing the judgment of Buckland, 
J., sitting on the Original Side, dated the 28th June, 1927. 

; The material facts of the case are stated ae fully 
in their Lordships’ judgment. 5 

H. du Parcq, K.C. and Hyam for appellant. : 
Leshe Scott, K.C. and Robert Aske for respondents. 


ee ‘Appeal No. 4 of 1929. an 4th March, 1930. 


a 
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PG, 4th March, 1930. Their Lordships’ judgment was deli- 
Ispahani vered by 
Ve 
Societ ; : 
Veneziana. di Lorp BLANESBURGH.—This was an action for damages for 
eee breach of a contract made on 2nd February, 1925, to ship 2,000 
= tons of rice from Rangoon to Mediterranean and Black Sea 
= rae Ports by any of the respondents’ steamers in March or April, 
anesburgh. 


1925, at steamer’s option. The action was brought by the 
respondents, the shipowners, against thé appellant, the shipper, in 
the High Court of Calcutta in its original jurisdiction. The 
contract was admitted, and, performance of it was not set up. 


The appellant’s answer to the claim against him was that the 
contract had before breach been duly rescinded by mutual con- 
sent. Separately, if the contract did remain in force, the 
amount claimed was excessive. The respondents had not mini- 
mised their damage, as it was their duty to do. These two 
issues, raised by the appellant, were substantially the issues at 
the trial. 


All theeevidence on both sides had before the hearing been 
taken on commission and for the’most part at Rangoon. This 
was probably inevitable. The action depended at Calcutta. But 
it was at Rangoon that the transactions in question had all been 
carried out between the representatives there of the respond- 
ents and the appellant, and these representatives on both sides 
were still fesident at that place. 


The result of the procedure adopted has, however, been an 

e embarrassment to every tribunal subsequently called upon to 
deal with the case. Upon the vital issue of rescission there is 
an acute conflict of testimony between witnesses not shown to 
be unworthy of credit. It might accordingly have been of the 
greatest help to the Trial Judge in determining where the real 
truth lay to see all these witnesses in the box. With their evi- 
dence taken on commission, he remained as dependent as was the 
High Court upon the printed record alone. All Courts again 
have suffered from the fact that taken on commission none of 
the evidence was adduced under the personal direction of the 
learned Judge who had to decide the dispute. It does not seem 
to be doubtful that in the present case if Mr. Justice Buckland’s 
presiding influence had been available while the evidence was 
being taken questions which have ceased to be, if they-ever were, 
important would not have become preponderant, while the 


testimony upon the Vital issue in acute controversy wayjld have 
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been made more complete thaa in many important aspects and me 
on both sides it is left. Tspaliani 
Upon this incomplete printed material to which both Courts Socata 


were so relegated, divergent conclusions have been reached. Mr. Veneziana di 
: : ee Navigazione 
Justice Buckland was,. upon the evidence, of opinion that the a Vapore. 
appellant had made good his plea of rescission, and by a decree a 
of the 28th June, 1927, lie dismissed the respondents’ action with  Blànesburgh. 
costs. On appeal by them to the Appeal Court, the learned 
Judges there came to the conclusion that the appellant had failed 
to establish his case of rescission and on the 24th January, 1928, 
that Court allowed the respondents’ Appeal, decreed the suit, and 
directed an inquiry to ascertain the damages sustained by the 
respondents through the appellant’s breach of contract. 
Hence the present appeal. The defendant appellant seeks 
to have the decree of dismissal restored. He is content, how- 
ever, if the judgment of the Appeal Court is in other respects 
to stand, that the inquiry as to damages shall go as directed by 
its decree. The Board accordingly is concerned only to deter- 
mine whether the appellant has or has not established 
in evidence his’ plea of rescisston. ° 
In this task their Lordships have been greatly assisted by 
the elaborate and most carefully-expressed opinions of Mr. 
Justice Buckland at the trial, and of the learned Chief 
Justice, who, on appeal, delivered the judgment of the Appeal 
Court. A perusal of the two judgments discloses quite clearly 
the stages at which they diverge, and their Lordships thereby 
dispensed from again going over all the ground which with 
such care has been judicially explored in both Courts, are in thee 
result enabled, more compendiously to expose their reasons for 
the conclusion which, in the result, they have themselves reached. 
The appellant is a merchant of. Calcutta, with a branch 
business at Rangoon. He is represented there by Mr. Sadeq 
Ispahani, who was alone concerned on the appellants side in 
the transactions now in question. ft will be convenient to refer 
to him as Mr. Sadeq. 
The respondents, plaintiffs in the action, are ‘a company 
owning a line of steamships trading with the East. Their head- 
quarters are at Venice. They are represented at Rangoon by 
Messrs. Gillanders, Arbuthnot & Co., a well-known firm of 
Indian merchants, with a branch there, of which Mp Arthur 
Ellison Forster was manager at the time. 
Amongst, Gillanders’ agencies at Rangoon two only enter 
into the story—their agency fot the respondents, and their 





4 THE MADRAS LAW JOURNAL REPORTS. e [VoL.. 


P: Cs agency for the Lloyd Triestino Sfeam Navigation Company, as 
Ispahani owners of the S.S. Numidia. ar, tA 
as Ans - T s 
va ai „~e The appellant is an extensive shipper from Rangoon, and 


Navigatione Mr: Sadeq was, it appears, in frequent association with .Gil- 





a.Vapore, x joven . 
l landers as representing shipping companies whose vessels trade 
Lord with tkat port. In October, 1924, he had engaged with them, 
Bianesburgh. ae 


acting on behalf of the Triestino Company, for the carriage, by 
a January-February, 1925, shipment,’ of 1,000 tons of rice 
from Rangoon to Mediterranean ports. That time limit fixed 
for shipment was importagt to the appellant. He was under 
contract with buyers of the rice at the ports of destination upon 
terms which could not be fulfilled by any later shipment. The 
Numidia of the Triestino Line, timed to arrive at Rangoon in 
February, was in due course appropriated to the contract, and 
it was in these circumstances that, on the 28th January, 1925, 
Mr. Sadeq was informed by Mr. Vertannes, a representative of 
Gillanders, that according to advices just received the Numidia 
was delayed in her voyage and could not reach Rangoon in Feb- 
ruary. It issnow common ground—and the fact becomes of real 
importance in the *sequel—that this information was first given 
to Mr. Sadeq on the day named, and not later. His earlier re- 
collection, as reflected in the appellant’s original written staté- 
ment, apparently was that the information reached him after 
the contract now being sued on had been made, and not before. 
This, howewer, was not so. It results from his admission—it 
may be more correctly described as his assertion in evidence— 
that he had been so informed five days before he made the con- 
“tract at all. It is in the light of that fact, amongst others, that 
the ‘question in suit has to be determined: whether four days 
later the contract entered into by Mr. Sadeq in that knowledge 
was in turn rescinded at his instance in the circumstances he 
states. E i 


Mr. Sadeg’s account aml explanation of the rescission may 
be summarized as follows. On the 2nd February when he en- 
gaged space for the 2,000 tons of rice by the respondents’ firm, 
he had-no actual buyers of the cargo in prospect. As prospect- 
ive buyers he was looking to those who had already taken up 

‘the cargo to be shipped on the Numidia. By the 6th February, 
however, he realised that owing to the late arrival of that vessel 
he would be in such difficulties with these buyers that he could 
not hope, so soon afterwards, to make any further sales to them, 
And. it. might he ‘difficult to obtain other- buyers. He-became 


—, 


LIX] o THE MADRAS LAW JOURNAL REPORTS. 5 


therefore desirous of being yglieved of the contract of the 2nd 
February. He had something to offer in return, because Gil- 
landers, in his view, were liable to the appellant in substantial 
damages in respect of the Numidiœ’s late arrival. Mr. Sadeq’s 
proposal on the 6th February, made by him, as he says, to Mr. 
Forster, accordingly was that in consideration of the appellant 
renouncing all claims for damages in respect of the late arrival 
of the Numidia, Gillangers on behalf of the respondents would 
cancel the appellant’s contract of the 2nd February. And Mr. 
Forster, so Mr. Sadeq says, agreed on the respondents’ behalf, 
to this proposal. No one else was present,-and Mr. Forster 
denies that he made or could have made any such agreement. 


Now, it must, their Lordships think, be conceded, that if 
that were all, Mr. Sadeq’s story, disputed as it is, does not carry 
conviction. , He does not explain with any effect why it was 
that the late.arrival of the Numidia, which did not stop him from 
engaging this tonnage on the 2nd February, should.only four 
days later have impelled him, if he could, to relinquish. it. And 
there is evidence as to the market scarcity of freight at both 
dates sufficient to lead him both to obtain and to retain the 
tonnage as an ordinary business transaction. And Mr. Sadeq 
produces no protest from any of his buyers of date earlier than 
the 9th February. He does, it is true, suggest almost casually, 
that his information as to the late arrival of the. Numidia was 
more definite by the 6th than it had been on -the 2gd February. 
But that is a very different thing from having had no informa- 
tion at all on the 2nd, and, moreover, no support in any direction 
is forthcoming for the suggestion that Mr. Vertannes’s intima 
tion of the 28th January was not completely specific or that it 
needed or obtained any later confirmation. But these are only 
preliminary difficulties in Mr. Sadeq’s way. There are others. 
He does not suggest that as between the appellant and the re- 
spondents he had any ground upon which he could, ask for a 
gratuitous cancellation of his corftract. He recognised, if his 
request was to be acceded to, that some consideration to some- 
body for the cancellation must proceed from the appellant, and 
while their Lordships are ready to go far in crediting Mr. Sadeq 
with the belief—however mistaken—that a release of Gillanders 
from a personal liability would justify them in procuring for 
him a gratuitous release from the respondents whom they also 
represented, the proposal, if ever made, must have impressed 
Mr. Forster very differently. For one thing, it was beyond 
reason thaf the late arrival of the Numidia could have involved 


a 
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Gillanders in any personal liability at all to shippers by her, 
But, more important far, the suggestion of Mr. Sadeq, if made 
in the terms and for the inducement deposed to, must at once 
have struck Mr. Forster as a proposal not to be listened to; one 
which it would be dishonourable for Gillanders to accept or 
even to entertain. 

Further, if the proposal was made, it is hardly possible that 
Mr. Forster, so far as appears, an honourable business man, 
could have forgotten it. Yet he has no recollection of it at all. 
His recollection of the interview deposed to after a two years’ 
interval was vague. It related, as he recalled it, only to Mr. 
Sadeq’s difficulties in regard to the appellant’s Numidia ship- 
ment, and had nothing to do with Iris contract with the respond- 
ents. And confirmation of this is not wanting in what 
subsequently happened. According. to Mr. Sadeq’s statement, as 
their Lordships understand it, the appellant in consideration of 
the release was to stand by his contract with the Triestino Com- 
pany, making, however, no claim in respect of the Nwmidia’s 
late arrival. He was himself to settle with his buyers. What 
subsequently happened, however, shows that Mr. Sadeq treated 
that contract as entirely at an end, for ultimately Gillanders 
secured for the appellant, by the respondents’ steamship San 
Michele, which sailed from Rangoon for Mediterranean ports 
in February, room for 850 tons of the appellant’s rice, destined 


‘for the Numidia. 


Mr. Sadeq was quite unable to give any sensible reason 
why Gillanders, agents of the Triestino Line, were entitled or 
ghould have troubled to render him this service through the 
Venice Line if, as his case was, his contract in relation to the 
Numidia stood but with all liability in respect of her late arrival, 
so far as concerned the appellant, at an end. 


All these considerations make Mr. Sadeq’s story unlikely. 
But his preliminary difficulties are not even yet ended. The 
transaction was undoubtedly émportant. Mr. Sadeq so regarded 
it. Yet no memorandum of it exists. None was made or sent 
by Gillanders either to their principals, the respondents or to 
Mr. Sadeq. More remarkable still, no note of it was made or 
sent by Mr. Sadeq to Gillanders. The contract rescinded had 
been the subject of a memorandum in writing sent to Mr. Sadeq. 
Its rescission four days later remains unrecorded anywhere. 

These difficulties in the way of the appellant’s case are for- 
midable indeed and they were, in their Lordships’ judgnient, 
unduly discounted by the learned Trial Judge. Pie even SO; 


te. 
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it seems clear, that if there had been nothing more to be con- 
sidered he, too, would have held that the appellant had failed 
to establish his plea of rescission. His conclusion that he had 
proved it really resulted from his finding that, as it happened, 
although all unknown to Mr. Sadeg, cancellation of the contract 
of the 2nd February was, on the 6th February, as much to 
the relief of Gillanders as it could be to the appellant. As a re- 
sult of inconsistent instructions from the respondents, Gillan- 
ders were then embarrdssed as to the March-April tonnage, and 
he finds corroboration of his resulting view that rescission had 


really been agreed to in the fact which he holds proved that Gil- 


landers within a few days were offering the surrendered tonnage 
to another shipper. Above all he is unfavourably impressed by 
the respondents’ failure to call as a witness Mr. Stewart, the 
one member of Gillanders’ staff to whom all the facts were 
known at first hand, and who could have resolved one way or 
another the uncertainty in which the whole matier is left by the 
incomplete evidence on both sides. j 


The real difference between the Appeal Court and the learn- 
ed Judge is to be found at,this stage. The learhed Judge did 
not, in the view of the Appeal Court, correctly appreciate the 
position. Gillanders’ embarrassments were less serious than he 
supposed. The absence of Mr. Stewart from the witness-box, 
however regrettable, did not prove the appellant’s case. And 
their Lordships find themselves in general agreement with the 
Appeal Court. Indeed the action of Gillanders, so far as it is 
proved, suggests to their minds that no desire to cancel the ap- 
pellant’s contract with the respondents had, on the 6th February, 
even been expressed by Mr. Sadeq. As to the assertion that the 
appellant’s reserved tonnage was subsequently on offer by Gil- 
landers, while they agree with the learned Judge in their appre- 
ciation of its seriousness, they are unable in the circumstances 
to regard it as proved. 


It seems to their Lordships t be established that in early 
February, 1925, there was a demand generally for March-April 
tonnage from Rangoon in excess of the expected supply. On 
6th February Gillanders had before them a cable from the re- 
spondents of the 2nd February in which they expressed a desire 
to cancel to the extent of 4,000 tons the space for these ship- 
ments which Gillanders had been authorised to let. Before re- 
ceipt of that cable all the authorised space was under offer or had 
been let. The appellant had taken 2,000 tons of it. In these 
circumstarices it seems to their hordships hat: on the 6th Feb- 
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ruary, if the request were then made by Mr. Sadeq as he says, 
Mr. Forster while presumably not in a position to accede to it 
without further instructions, must at least have informed his 
principals that 2,000 tons could be freed if they desired that 
smaller quantity. Gillanders, however, did nothing of the kind. 
What, in fact, happened was that on the 7th February Mr. 
Vertannes cabled for authority to let further tonnage. 


All this, as it seems to their Lordships, so far from negativ- 
ing, tends to support the view that Mr. Sadeq’s request, if it 
were ever made, was not appreciated by Mr. Forster and was- 
certainly not granted. . v 


The second circumstance on which the learned Judge relies 
is more cogent. 


There was taken on commission a mass of evidence direct- 
ed to show that the respondents had;not minimised their loss. 
The point stressed in cross-examination of their witnesses was 
that they had not accepted from Messrs. Steel Brothers, another 
Rangoon firm of shippers, an offer to take the yacant tonnage, 
after they knew in March, 1925, that the appellant was relying 
on the fact that his contract had been duly rescinded. As his 
very last witness, the appellant, with a view to proving his 
case On this point, called a Mr. Matthew, assistant manager of 
Steel Brothers, knowing nothing, as their Lordships were in- 
formed, of what the witness would say. Quite unexpectedly Mr. 
Matthew deposed that Gillanders in February, 1925, themselves 
offered Steel Brothers 2,000 tons March-April shipment 
by the Venice Line at rates which were in fact identical with, 
those to be paid by the appellant and that Steel Brothers, by 
a counter-offer made as early as the 16th February, 1925, offered 
2s. 6d. per ton less, and that Gillanders did not accept it. With 
reference to this evidence, Mr. Justice Buckland’s finding is 
very express: 


“I reBard it as established beyond all question,” he says, 
“that an offer of space was made to Steel Brothers in the terms 
to which this witness speaks.” And the importance of the find- 
ing he summarises later as follows:— 

. “No explanation whatever consistent with the plaintiff company’s case 
is suggested of the offer to Steel Brothers which will exclude it having 
reference to the 2,000 tons of space booked by the defendant firm.” 

In other words, this evidence showed that the 2,000 tons 
could only be free as the result of the rescission deposed to b 


Mr, Sadeq. ° “a i 
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Their Lordships appreciate the force of the learned Judge’s 
reasoning. At its face value Mr. Matthew’s evidence is most 
important, and its importance is heightened by the conflicting 
evidence from Gillanders as to the relevant bookings, and by the 
absence from the witness box of Mr. Stewart, who was the one 
person to make all these things plain. But their Lordships have 
to ask themselves, whether this statement of Mr. Matthew’s is 
by itself sufficient to displace on the direct issue not only the 
sworn evidence of Mr. Forster, but all the other matters to which 
they have referred, and which together make the appellant’s 
case so difficult of acceptance. Inetheir judgment it is quite 
insufficient for that purpose, and they cannot but feel that the 
learned Judge himself would have hesitated to act upon it with 
the confidence he did if he had been_more impressed than he was 
by those serious preliminary difficulties in the appellant’s way, 
which their Lordships have detailed. And Mr. Matthew’s evi- 
dence, circumstantial as superficially it appears to'be, is by no 
means completely convincing. It was not directed at all to the 
issue of rescission, and it is quite clear from their questions to 
the witness that counsel on nejther side realised at fhe time that 
it might have a material bearing upon that i issue. Accordingly, 
there was neither examination nor cross-examination as to his 
means of knowledge nor as to the circumstances of the alleged 
offer, nor anything in relation to it. Nor can it be assumed, as 
their Lordships think, that the offer if made as stated necessarily 
related to the respondents’ tonnage. Further, as to the failure 
of the respondents to call Mr. Stewart, the failure was, their 
Lordships think, most regrettable. But it has to be noted that 
not only was the possible bearing of Mr. Matthew’s evidence not 
appreciated when it was given, but he was the appellant’s last 
witness, the respondents’ evidence having been concluded some 
time before. At that stage it seems to have been common 
ground—or at least the view of the appellant’s advisgrs—that 
Mr. Stewart’s evidence would have*been valuable only on the 
‘quantum of damages to which question so much of the: -evidence 
taken was being directed. 


Their Lordships think it unnecessary to canvass the matter 
further. On the whole case, and even without having heard 
the learned counsel for the respondents, they are led to the con- 
clusion that the judgment of the Appeal Court expressed on the 
evidence the only conclusion judicially permissible. They. think, 
with the learned Chief Justice, that thé appellant has not shown 
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“beyond a reasonable doubt that the contract of the 2nd 
February was verbally cancelled on the 6th.”’ 
Their Lordships accordingly will humbly advise His 
Majesty that this appeal be dismissed with costs. 
Solicitors for appellant: Sanderson Lee & Co. 
Solicitors for respondents: Botterell & Roche. 
K.J.R. . Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT :—LoRD BLANESBURGH, Lorp RUSSELL or Kıl- 
LOWEN AND SIR LANCELOT SANDERSON. 


‘Shah Zahid Husain and others ° .. Appellants* 


V. X 
Mohammad Ismail, since deceased, and others .. Respondents. 

Privy Council—Special leave for appeal to—Grant of, on grounds found 

to be untenable at hearing of appeal—Objection to competence of appeal 


taken at hearing on ground of—Procedure on—Petition by respondent for 
rescission of order granting leave—Necessity. 


Where it appeared at the hearing of an appeal for which special leave 
had been granted that the ground on which such leave was applied for and 
granted did not in faet exist and that tHe appeal was therefore incompetent, 
held, that their Lordships were competent to advise His Majesty that, on 


the facts as disclosed at the hearing, the appeal should not be further 
entertained. 


Held further, that, as the objection to the competence of the appeal 
was put in the forefront of the respondents’ case, a petition by them to have 
the order in, Council giving the special leave rescinded was unnecessary. 

Costs of the appeal provided for as per the terms as to costs imposed 
by the order granting special leave, 

Appeal No. 66 of 1927, by special leave, from a decree of 
the High Court, Allahabad, dated the 22nd F ebruary, 1916, re- 
versing the decree, dated the 27th September, 1913, of the Sub- 
ordinate Judge of Saharanpur, and dismissing the plaintiffs’ suit. 

For purposes of the present report it is sufficient to set out 
below the order of the High Court refusing leave to appeal to 
His Majesty in Council. e 

The learned Judges (Mears, C.J. and Banerji, J.) said: 

“The facts of this case are these. The plaintiffs, who claimed 
to be zemindars, applied to the Revenue Court for partition of the 
abadi land lying within the ambit of their zemindari. Certain per- 
sons came forward with objections asserting that they were pro- 
prietors of the sites of their dwelling-houses and that those sites 
could not be included in the partition for which the plaintiffs had 
applied. The Revenue Court referred the plaintiffs to the Civil 





*P.C. Appeal No. 66 of 1987. i 13th March, 1930. 
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Court and directed them to establish their right in regard to thé 
plots held by the persons who had preferred objections in the 
Revenue Court. These persons claimed to be the descendants of 
one Abdullah Shah and were called “Pirzadas”. Their -allegation 
was that Bhalol Lodhi, one of the Lodhi Kings, had made a grant 
of the village to Abdullah Shah, that the descendants of Abdullah 
Shah were the proprietors of the land, and that these defendants, as 
such descendants, were proprietors of the sites of their houses. The 
Court of first instance made a decree in favour of the plaintiffs. 
The plaintiffs, we may mention, had valued their suit at Rs. 5,100 
and they had included in their claim 18 complete plots and portions 
of two other plots, altogether 20 plots.eIt was in respect of these 20 
plots that the case was fought in the Court below and also in this 
High Court. From the judgnient of the learned Judges of this 
Court it appears that the dispute raised by the defendants related 
to the plots which were in the occupation of persons known as 
“Pirzadas” and not in respect of any other plots in the abadi. This 


Court reversed the decision of the Court below and dismissed the- 


claim of the plaintiffs against the defendants. 

‘‘The plaintiffs have now applied for leave to appeal to His 
Majesty in Council and it is alleged on their behalf that the deci- 
sion of this Court indirectly affects property of the value of over 
Rs. 10,000 and that as this Court reversed the decision of the 
Court below, they are entitled as of right to appeal to His Majesty 
in Council. It is stated in their affidavit that there are 527 plots 
of land in the abadi of which only 20 were in dispute in the pre- 
sent case, and that a decision in the present case would affect the 
remaining 507 plots, and the value of those plots, if &@dded to the 
value of the 20 plots in dispute in this suit, would exceed Rs. 10,000. 
It is denied on behalf of the opposite party that the decision in the 


present case would affect any plot of land in the abadi which is? 


not in the possession of one of the descendants of Abdullah Shah 
and who is not known as “Pirzada”. This appears to be clear 
from the judgment of this Court and from the pleadings in this 
case. It is not shown in the affidavit of the applicants that there 
are other plots besides the 20 plots in dispute in the present case 
which are in the occupation of ‘‘Pineadas” and would necessarily 
be affected by the decision in the present case. It is also not sug- 
gested or shown what those plots are and what the value of those 
plots may be. Therefore the plaintiffs have failed to show that 
there is any other plot in the abadi which the decision in the 
present case would directly or indirectly affect. In this view the 
application of the plaintiffs must fail. No question of general im- 
portance is involved in the case as the dispute was limited between 
the partioular plaintiffs and the particular defendants and the class 
of persons known as “Pirzadas,” who are the- descendants of 
Abdullah’ Shah. The decision cannet affect any other: property and 
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any other-class of tenants and thgrefore we are not satisfied that 
this is a case which we should certify to be a fit. one for appeal 
to: His Majesty i in Council. The application is, therefore, rejected 
with. costs.” S 

By,an order in Council; dated the 23rd July, 1923, the plain- 
tiffs were granted special leave to appeal to His Majesty in 
oct . 

` De Gruyther, K.C. and Wallach for appellants, 

‘Abdul M ajid. for respondents. 


Majid for respondenés objects that special leave should 
not have been granted, as there was no proof that the appeal 
éven indirectly affected property Valued at more. than Rs. 5,100, 
which was the value of the suit in the Court of first instance. 

: -Wallach in reply —Our affidavit shows that there are other 
plots besides the 20 plots in dispute in the present case which 
were in the occupation of the Pirzadas and would DE be 
affected, by the decision in this case. 

[Sm LanceLor Sanperson.—The High Court in rrehasing 
you leave. to app@al distinctly point out that the decision will 
not affect any other plots except those in suit.] 


I submit that if the decision of the High Court JER 
other plots in the abadi will be affected. 

[Lorde BLANESBURGH.—There is no evidence to that effect. 
Your affidavit does not support it. ] 

‘The High Court is in error in stating that’ there is no’ ques- 


e 
tion of general importance involved. 


”. [Lord BLANEsBURGH.—lIn your petition to the Board for 
special leave,-you do.not base your case on the ground of the 
question being- of general importance, but merely that your title 
to-the-other plots would be affected and that consequently the 
limit of Rs. 10,000 was reached. Leave was not asked for nor 
granted becatise of the’ general importance of the question. ] 


[Lorp. RUSSELL. —The facts now disclosed to the Board 
show that'special leave ought not to have been granted. ‘ee 

[Str LANCELOT SanpERson.—It i is open to the Board, not- 
saista that special leave was given, to declare, that the 
appeal i is not comipetent.] 

.-[ Lorp- BLANESBURGH. —We can still advise ae Majesty 
that: the-appeal- be not furthes entertained.] -- re 
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13th March, 1930. Their Lordships’ judgment was deli- 
vered by 


‘Lorn BLaNESBURGH.—In this case, on the 23rd July, 1923, 
as the result of an ex parte application by the appellants, their 
‘Lordships humbly advised His Majesty that special leave should 
be granted to the applicants to appeal to His Majesty in Council 
against a decree which had been ntade against them by the High 
Court of Judicature at Allahabad on the 22nd of February, 1916. 
The leave was so advised upon special terms as to the costs of 
the respondents, who are a very large body of holders of small 
properties in the abadi of the zemindari belonging to -the 
appellants. The application was made by the appellants upon 
the ground that the decree against which they desired to 
appeal not only directly affected the’ properties claimed 
by the respondents, which did not themselves exceed in aggre- 
gate ‘value the sum of Rs. 5,100, but that it indirectly affect- 
ed the title-of the appellants to other properties in the abadi, 
the aggregate value of which was far in excess of Rs. 10,000. 
An application for leave to appeal had on similar grounds been 
- unsuccessfully made by the .appellants to the High Court, but 
their Lordships make no reflection adverse to the appellants upon 
the terms in which their further.application for special leave to 
appeal was made to the Board. 


The respondents, however, have, in their. printed case, stated 
as their first reason for affirming the decree that gpecial leave 
to appeal should not have been cranied because, as they say, 
there is no proof that the order appealed against indirectly affect- 
ed the appellants’ title to any property at all. As the result ofe 
the full investigation into all the facts and circumstances of an 
extremely complicated case which, with the assistance of coun- 
sel, their Lordships have now been able to make, they are quite 
satisfied that no plots of land in the abadi of the appellants’ 
zemindari other than those claimed by the’ respondents are in 
fact affected by the decision appeaked against. Indeed there is, 
in the judgment of the learned Subordinate Judge of Saha- 
ranpur, whose decree in their favour of the 27th September, 
1913, the appellants seek to have restored by this appeal, a 
statement which proves that the other plots in the abadi to which 
the appellants have referred, stand, with regard to the zemindars, 
in a'position quite different from those of the respondents. 

In these circumstances this objection taken to the compe- 
tence of the appeal, now that it is shown tọ be well founded, be- 


comes of. epeppeling importance. «:The-resporidents,, a veritable 
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crowd of people of slender means have had their titles to their 
properties upheld by the decree of their own High Court. 
Only in the most exceptional circumstances would it be 
right to require them further to defend their title before the 
Board. No provision for their costs, however adequate, can be 
their sufficient protection against the risk involved. 

` It appears, accordingly, to their Lordships, that this appeal 
against them should not proceed furthea N or, as the objection 
to its competence is put in the forefront of their case, does it 
appear to the Board to be necessary that the respondents should 
be required by petition to apply that the order in Council giving 
the special leave should be rescinded. In the circumstances it 
will suffice if their Lordships advise His Majesty, as they will 
humbly do, that on the facts as now disclosed this appeal should 
not be further entertained. In fulfilment of the offer made by 
the appellants when they obtained special leave to appeal they 
must now provide for the respondents’ costs as between solicitor 
and client, and the order as to costs will be to that effect. 

Solicitors for appellants: Douglas Gran? and Dold. 
Solicitor’ for respondents: Hardcastle Sanders & Co. 


K.J.R. Appeal rejected. . 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PRESEST:—Lorp THANKERTON, SIR LANCELOT SANDER- 
SON AND Sir Brnon Mirrer. 


Sri Thakurji Maharaj and another ..  Appellants* 
e 

v. 
Musammat Ram Dei .. Respondent. 


Purdanashin—Deed by, conferring benefit on person in a position to 
dominate her will—Onus of proof ow latter in case of—Failure to discharge 
—Concurrent findings as to—Privy Council's interference with, 

When the facts disclosed the relation of confidentiality between the 
respondent,°a purdanashin lady, agd the appellant, who was in a position to 
dominate her will, and a deed of endowment was executed by the lady 
which on the face of it was clearly harsh and unconscionable as regards 
her interests and to the material advantage of the appellant, held, that , 
under these circumstances, the omus probandi was on the appellant, who 
sought to support the deed, to disprove undue influence. 

<- - Where the Courts below concurrently found that the appellant had not 
discharged’ the onus which lay on him, held, that the Privy Council could 
not disturb those concurrent findings. 


_ ..Appeal No. 106 of 1928 from a judgment and decree, dated 
the 6th January, 1927, of the High Court, Allahabad ( Mooker ji 


BPC: Appéal No: 106 of 192m 0 Seg February, 1930. 
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and Ashworth, JJ.), which varied a judgment and decree, dated 
the 8th May, 1923, of the Subordinate Judge of Mainpuri. 


The properties now in dispute originally belonged to the res- 
pondent’s father Chiranjit Singh, and yielded an annual income of 
Rs. 3,100. He died in May, 1901, having left a will, dated the 
16th March, 1901, and a widow Gopi Kunwar, and a daughter, 
Ram Dei (plaintiff-respondent), by another deceased wife. By 
his will Chiranjit Singh gave certain properties, yielding an annual 
nett income of Rs. 1,000*to his widow Gopi Kunwar for her life 
with a reversion to his daughter, Ram Dei, and devised and be- 
-queathed the rest of his properties to his daughter absolutely. 


The said Ram Dei, on the 31st August, 1918 (when she was 
23 years of age) executed a .power-of-attorney in favour of the 
appellant, Oudh Behari Lal, for management of her estate. On 
` the 30th April, 1919, she executed a Tamliknama endowing all her 
properties in favour of Sri Thakurji Maharaj, appellant No. 1. 
The deed provided, amongst other things, that out of the annual 
income of the endowed properties, she was to get Rs. 600 a year 
for her maintenance for her life. It further provided that if “at 
the time of her death no male issue born of her be alive, then in 
every case Oudh Behari Lal (i.¢., Appellant No. 2) and after him 
his male issue shall be entitled to get the amfual maintenance of 
‘Rs. 600 generation after generation”. 


On the 29th April, 1920, the plaintiff Ram Dei instituted the 
present suit to recover back possession of the said endowed pro- 
perties on the allegation that she was an inexperienced purdanashin 
woman ignorant of legal proceedings who had been intluced to put 
her signature on the deed of endowment, dated the 30th April, 1919, 
in consequence of the said Oudh Behari Lal exercising fraud and 
undue influence on her and without giving her an opportunity to” 
think over and understand the matter and take independent advice. 

The said Oudh Behari Lal and the other defendants filed 
written statements denying the plaintiff’s allegations. 
The Subordinate Judge framed several issues on the pleadings, 
but the following issue alone is material :— ° 

‘‘Was the Tamliknama in question executed by the plaintiff of her own 
free and independent will or owing to the fraud or undue influence of any 
of the defendants, and is the deed liable to be cancelled?” 

The leamed Judge held that it had not been proved that the 
plaintiff executed the Tamliknama owing to fraud practised on her 
by any of the defendants, but he found that the deed in question 


had been executed by the plaintiff under the influence of Oudh, 


Behari Lal, Appellant No. 2. In the course of his judgment, he 
said: 


“T am of opinion that it was Oudh Behari Lal’s undue influence that 
led Ram Dei to execute the document. There is not much direct evidence 


P. C. 
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on the point, nor could there be. But, the circumstances of the case are 
quite sutticient to bear out the plaintiff’$ case.” 


The suit having been, accordingly, decreed, the defendants 

appealed to the High Court, and the learned Judges were of opinion 
that the finding of the Trial'Court on the issue of undue influence 
was right. Mr. Justice Mookerji, in the course of his judgment, 
observed as follows :— 
_ _‘‘Oudh Behari Lal was the nearest male relative of Musammat Ram 
Dei’s father and had performed the ceremony of giving her away at the 
time of her marriage. Ordinarily, therefore, Oudh Behari would be re- 
garded as`the guardian of the plaintiff. The use of the word ‘ guardian’ 
in respect of a female who has attained the age of majority may sound 
queer, but according to the custo of the country a female seldom acquires 
independence and she is mostly under the guardianship or care of some 
male relative, near or distant. . . It is clear that Musammat Ram Dei came’ 
under the influence of Oudh Behari Lal and that Oudh Behari Lal acquired 
a position to dominate the will of her... At the date of the execution of the 
deed of endowment she was a woman of 23. She was a purdanashin lady, 
and for all practical purposes a woman of no education. She was cut off 
from her husband and his relations. . . Thus, Musammat Ram Dei had very 
little hopes of love or protection from her. husband or his relations: She 
was thus entirely thrown on the mercy and goodwill of Oudh Behari Lal 
who was her father’s cousin and closest neighbour. It is also common 
ground that Oudh Behari took up the management of the plaintiff's pro- 
perty. It was thus that he assumed the position of almost a father to- 
wards Musammat Ram Dei. If then we find that the deed of endowment 
is to the material advantage of Oudh Behari, Lal we must call upon him 
to explain how it came to be executed.” 


` The learned Judge, after examining the deed, came to the con- 
clusion that the principal object of the endowment was to benefit 
Oudh BeharieLal and his issues at the expense of even the children 
of Musammat Ram Dei, and he concluded his judgment in the 
following words :— 
e ‘Examining the deed closely, I have not the least doubt that in the 
garb of an endowment the document was meant to benefit Oudh Behari 
Lal, who, as I have already pointed out, was in a position to dominate 
the plaintiff’s will. Oudh Behari has entirely failed to explain the genesis 
of the will. If we put to ourselves the questions which were put to them- 
selves by ‘their Lordships of the Privy Council in the case of Mahomed 
Buksh Khan v. Hosseini Bibi) we shall see at once that the deed of 
endowment tannot stand. I hold that the document is voidable owing to 


.the undue influence exercised by “Oudh Behari Lal on the plaintiff. This 


would be enough for the success of the plaintiff.” 
Mr. Justice Ashworth, in a concurring judgment, added: 


“I would’ point out that it was not necessary to hold that the plaintiff 
had proved undue influence affirmatively. The facts clearly show’ that- 
Oudh Behari Lal was in a position to dominate the will of the plaintiff 
and that the document was so unreasonably in favour of Oudh Behari Lal 
as to justify its being held to be unconscionable. The burden of disproving 
undue influence was therefore on Oudh Behari Lal. This burden of proof 
is of importance because if the burden had been the other way it might 

= - * 5 aa Te 
» -p1 (1888) L.R. 15 LA..81: I°L.R. 15 C. 684 at- 698 (P.C.). 
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have been impossible for the plaintiff to rule out by her evidence the P. C. 
possibility of her having executed the document in a state of resentment PETK 
against her husband. So long as the burden of proof is placed on the Sri Thakurji 


defendant this mere possibility will not help him. If it were placed on the Maharaj 
plaintiff it might be sufficient to prevent her being held to have established Gan ee 
affirmatively undue influence.’? Ram Dei. 


Against the judgment of the High Court dismissing their 
appeal the defendants appealed to His Majesty in Council. 

Dunne, K.C. and Dube for appellants. 

Wallach and B. B." Joshi for respondents were not called 
upon. 

3rd February, 1930. Their Lardships’ judgment was deli- 
vered by ` 

Loro THANKERTON.— This appeal raises what appears to Lord 
be mainly, if not entirely, a question of fact. The facts found Thankerton. 
in both Courts below disclose that there was a relation of confi- 
dentiality between the two parties mainly concerned in the exe- 
cution of the deed in question, and, further, those findings estab- 
lish what appears on the face of the deed itself, that the deed 
was clearly harsh and unconscionable as regards the interests of 
the respondent. That being so, it was clear, that ït- was essen- 
tial for the appellants to excuse themselves” from what would 
otherwise be the necessary implication arising on those facts. 
Both Courts below have found that there is no“evidence on the 
part of the appellants which can afford such an excuse, and their 
Lordships are:riot prepared to disturb these concurrent findings. 
Accordingly they will humbly advise His Majesty that the 
appeal should be dismissed with costs. 


Solicitors for appellants: T. L. Wilson & Co, ve 
Solicitors for respondents: Watkins & Hunter, 


K.J.R. p l Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—-MR. JUSTICE WALLACE AND MR. Justice 
ANANTAKRISHNA AIYAR. 


In the Matter of the Debts and Securities of the 
Late G. A. Kuppuswami Nayagar (deceased). 








K. Kesava Nayagar sy Petitioner. = 

Indian Succession Act (XXXIX of 1925) as amended by Act XVII Kuppuswami 

of 1929—Succession certificate—Jurisdiction of High Court to grant. a ee 

= SSS SSS =— of. 
*O.P. No. 231 of 1929. eo. 4th November, 1929. 
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A succession certificate can be gragted by the High Court on its Origi- 
nal Side under the provisions of the Indian Succession Act of 1925 as 
amended by Act XVIII of 1929; ; 


Original Petition for the grant of a succession certificate 
under Part X of the Indian Succession Act by the High Court 
on the Original Side. The petition came on before Kumara- 
swami Sastri, J., in the first, instance. ' 

The referring order of the learned Judge was as follows:— 

This is an application for the grant of a succession certi- 
ficate in respect of certain shares standing in the name of the 
deceased, and the question is whether a succession certificate can 
be granted by the High Court under the provisions of the Indian 
Succession Act (XXXIX of 1925). 


The Succession Certificate Act (VII of 1889) has been re- 
pealed and its provisions have been incorporated in Part X of 
the Indian Succession Act. In the Succession Certificate Act, 


“District Court’? was defined as meaning a Court presided over 


by a District Judge, and as the provisions of that Act referred 
to a District Court, no applications were made to the High Court. 
for grant of succession certificates, as that Act in terms gave 
power only to District Courts to grant succession certificates. 


There is no definition of “District Court” in the Indian 


_ Succession’ Act,-and we have to fall back on the definition of 


“District Judge” in the General Clauses Act-(X of 1897). Section 
3, sub-clause .(15) of the General Clauses Act defines “District 
Judge” as the Judge of a Principal Civil Court of Original 
Jurisdiction but shall not include a High Court in the exercise 
of its Ordinary or Extraordinary Original Civil Jurisdiction. 


Part IX of the Indian Succession Act deals with the grant 
of Probate and Letters of Administration, and Chapter IV 
commencing with section 264 deals with the practice in grant- 
ing and revoking Probates and Letters of Administration, and 
section 264 to 302 in Chapter IV refer only to the District 
Judge as the Judge who is to grant probate or letters of admi- 
nistration, and there is no power given to the High Court as 
such in this chapter. 


Section 264 refers to the District Judge as having juris- 
diction in granting and revoking Probates and Letters of Ad- 


` ministration.and the other sections also refer to District Judge. 


Section 300 gives concurrent jurisdiction to the High Court. 


-But concurrent jurisdiction can only give the High Court power 


in stich cases where the Distrftt Judge would have had the power. 
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It does not confer any independent jurisdiction on the High 
Court. Section 300 says that 


“the High Court shall have concurrent jurisdiction with the District 
Judge in the exercise of all the powers hereby conferred upon the District 
Judge.” 

In dealing, therefore, with the definition of District Judge, 
I think the same interpretation should be given to the word 
“District Judge’ in Chapter IV, which refers to the grant of 
probates and letters of administration, as in Part X which 
gives the District Judge jurisdiction to grant succession certi- 
ficates. It seems to me that if the définition of “District Judge” 
excludes the High Court altogether, the High Court cannot 
grant probate or letters of ‘administration under the Indian 
Succession Act. 


Clause 34 of the Letters Patent which gives the High Court 
jurisdiction in testamentary and intestate matters runs as fol- 
lows:— 


And We do further ordain that the said High Court of Judicature at 
Madras shall have the like power and authority as that which may now be 
lawfully exercised by the said High Court, in relatión to the granting of 
probates of last wills and testaments, and letters of administration of the 
goods, chattels, credits, and all other effects whatsoever of persons dying 
intestate, within or without the Presidency of Madras: Provided always 
that nothing in these Letters Patent contained shall interfere with the provi- 
sions of any law which has been made by competent legislative authority for 
India, by which power is given to any other Court to grant guch probates 
and letters of administration.’’ 


The definition of “District Judge” as given in the General 
Clauses Act means a Judge of a Principal Civil Court of Origi- ° 
nal Jurisdiction, and this would apply to the High Court but 
with a proviso, and the proviso is that it shall not include a 
High Court in the exercise of its Ordinary or Extraordinary 
Original Civil Jurisdiction. 


Ordinary and Extraordinary Original Civil Jurisdiction of 
the High Court is dealt with in clauses 11 to 21 of the Letters 
Patent. The heading is “Civil Jurisdiction of the High Court,” 
and clauses 11 to 21 deal with Ordinary Original Civil Juris- 
diction, Extraordinary Original Civil Jurisdiction and Insolvency 
Jurisdiction. Clauses 22 to 30 deal with Criminal Jurisdiction. 
Clauge 31 deals with the exercise of jurisdiction outside the 
ordinary place where the High Court sits. Clauses 32 and 33 
deal with Admiralty and Vice-Admiralty Jurisdiction. Sec- 
tion 34 deals with Testamentary and Intestate Jurisdiction, 
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It is argued by Mr. Tirunarayana Chariar that, under the 
Letters Patent, the High Court in the exercise of Ordinary Ori- 
ginal . Civil Jurisdiction only means the High Court exercising 
jurisdiction conferred by clauses 11 to 21 of the Letters Patent 
and cannot refer to any other Civil Jurisdiction (for example, 
granting probate) and that except when the High Court is exer- 
cising Ordinary Original Jurisdiction conferred by clauses 11- 
to 21, when the word District Judge is used, it must be taken 
to include the High Court when it exercises Original Civil Juris- 
diction in matters such as granting probate, etc. 


I think there is a distinction between the Original Jurisdic- 
tion of the High Court and the Ordinary Original Civil Turis- 
diction of the High Court.. All applications to the High Court 
are either civil or criminal. They are Original Civil when 
matters come for the first time to the High Court, and they are 
Appellate Civil when they come in the form of appeals. The 
granting of probates or succession certificates will come within 
the Original Civil Jurisdiction, but it would not come under 
Ordinary Original Civil Jurisdiction, which, by the Letters 
Patent, seems to he confined to suits and matters under clauses 
12 to 21, which refer to the exercise by the High Court of its 
Ordinary ‘Original Civil Jurisdiction. 


In In the matter of Candas Narrondas. Navivahu v. C. A. 
Turner! the Privy Council considered the various jurisdictions 
conferred on the High Court by the Letters Patent and held that 
the Insolvency Jurisdiction was part of the Original Civil Juris- 


° diction having regard to the grouping of the clauses in the 


Letters Patent. Their Lordships at page 532 refer to clauses 
11 to 18 as a group of clauses headed “Civil Jurisdiction of the 
High Court’’ and they deal with this as one group. 


Their Lordships observed: 


e A . 

_ “Sections 11 to 18 are a gwoup of clauses headed ‘Civil Jurisdiction 
of the High Court’. Sections 11 and 12 describe the local limits of the 
Ordinary Original Civil Jurisdiction which is said to extend to all kinds 
of suits within those limits except Small Cause suits. Section 13 gives 
to the High Court power to remove, and to try as a Court of Extraordinary 
Original Jurisdiction any suit falling within the jurisdiction of any Court 
subject to its superintendence, when it shall think proper, either on agree- 
ment of the parties, or for the purposes of justice. Sections 15 and 16 
confer appellate jurisdiction. Section 17 confers authority over infants, 
idiots and lunatics. Section 18 ordains that the Court for relief of insol- 
vent debtors shall be held before one of the Judges of the High Court, and 


1. (1889) L.R. 16 I.A. 156: LL.R, 13 B. 520 (P.C.). 
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that the High Court and any such Judge shall have powers as are con- 
stituted by the laws relating to insolvent dehtors in India.” 


_I-think this case supports the view that for the purpose of 
determining the meaning of the words Ordinary or Extraordi- 
nary Otiginal Civil Jurisdiction in section 3, clause 15 of the 
General Clauses Act, all that is excluded is the High Court 
acting under clauses 11 to 18 oft the Letters Patent and that 
the High Court exerciging any other Original Jurisdiction 
would fall within the definition of District Judge. 


There is no reason why the High Court cannot grant suc- 
cession certificate in cases where it could be granted outside 
Madras. Part X of the Indian Succession Act gives the limita- 
tion under which it could be granted. It cannot be granted 
where the law requires Probate or Letters of Administration to 
be produced, and there is no question of any evasion of stamp 
duty. There is no reason why there should be a facility for 
persons outside Madras in respect of collections of small debts 
and securities, such facility being denied to those in Madras. 


The Indian Succession Act codifies the whote law on the 
subject, and repeals the Succession Certificate’ Act, and the omis- 
sion in the Indian Succession Act of the definition of “District 
Court” given in the Succession Certificate Act is, I think, a 
matter which deserves notice in construing the definition of 
“District Judge”. As I said before, the District Court is the 
Court which is referred to in the granting of Probates and 
Letters of Administration and it cannot be contended that the 


words “District Court” in those sections exclude the High Court. 
r e 


I may state that in the Probate and Administration Act of 
1881, “District Judge’ is defined as meaning the Judge of a 
Principal Civil Court of Original Jurisdiction which obviously 
took in the High Court. But the Probate and Administra- 
tion Act has been repealed by the Indian Successign Act of 
1925 and the definition is omitte¢. So far as the succession 
certificate is concerned, it partakes the nature of a limited grant. 
Various forms of limited grants have fallen under the jurisdic- 
tion of Courts dealing with intestate matters in England (Tris- 
tam and Coote, p. 224), and I can see no difficulty in the High 
Court granting succession certificates under its general juris- 
diction as regards matters falling within its Intestate Jurisdic- 
tion, unless wherever compelled by the definition of the words 
“District Judge” in the General Clauses Act, to hold that the 
High Court has no jurisdiction, ° 
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For the reasons given. by me, I am of opinion that, having 
regard to the Indian Succession Act of 1925, which has repeal- 


ed both the Probate and Administration Act and the Succession 


Certificate Act, and incorporated the provisions of these Acts 
in the body of the Indian Succession Act and has omitted to 
define the words “District Judge” leaving us to fall back on the 
definition of “District Judge? in the General Clauses Act, the 
High Court is a “District Court’? when it does not exercise its 
Ordinary or Extraordinary Civil Jurisdiction conferred by 
clauses 11 to 18 of the Letters Patent: 

As the matter is one of considerable importance, and is 
opposed by the Collector, and as several applications are likely 
to be filed for the grant of succession certificates, I think it is 
desirable that the question should be settled by a Bench. 

M. A. Tirunarayana Chari with S. T. Krishnamachari and 
M. A. Srinivasan for petitioner. 

The Advocate-General (A. Krishnaswami Aiyar) for the 
Crown. l 


‘The Court delivered the following 
JupGMENT.—Having regard to the amendment of the Act,* 
we consider that this petition is now maintainable in this Court, 
and order the case to be posted before the learned Judge in 
Chambers. ` 
The Government Solicitor for the Crown. 
Ns, °° 


Reference answered. 
[*See Act XVIII of 1929—Rep.] j 


i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr, Justice REILLY AND MR. JUSTICE 
CORNISH. 


The Nedfingadi Bank, Ltd.’ , .. Appellants* (Defts.) 
v. 
The Official Assignee of Madras .. Respondent (PIff.) 


Civil Procedure Code (V of 1908), O. VI, R. 5—Order directing the de- 
fendant to give particulars within a certain time—No provision in the terms 
of the order for striking out the defence on default—Failure to comply with 
the order—Power of Court to strike out the defence. 

Where an order is made under Order VI, Rule 5 of the Civil Procedure 
Code directing the defendant to give particulars within a certain time and 
the defendant fails to comply with the order within that time, the Court has 











*O.S. Appeal No. 96 of 1929, © 27th Noyember, 1929, 
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jurisdiction to strike out his defeyce, even though it has not been made a 
term of the order that the defendant, on making default, shall be liable to 
have. his defence struck out. 


Gauri Shankar v. Musammat Manki Kunwar, (1923) LL.R. 45 All. 624 
referred to. 


Appeal against the judgment and order of the Hon’ble Mr. 
Horace Owen Compton Beasley, Chief Justice, dated 15th Nov- 
ember, 1929 and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Application No. 3446 
of 1929 in C.S. No. 244 of 1929. 

S. Doraiswami Aiyar, P. Govinda Menon and K. S. Nair 
for appellants. an 

M. P. Sundararaja Aiyar for respondent. 


The Court delivered the following 


Juvements. Reilly, -J—In this suit the plaintiff is the 
Official Assignee, representing the estate of Dumaine & Co., 
who have been adjudged insolvents. Dumaine & Co., it appears, 
were exporters of groundnuts, and in the course of their busi- 
ness they pledged a large quantity of groundnuts to the Nedun- 
gadi Bank, who are the defendants, receiyed ldans on these 
groundnuts, sold the groundnuts to various persons in other 
countries and had them shipped by the defendants, who received 
the bills of lading and the bills of exchange drawn on the 
purchasers and applied the proceeds of the bills of exchange 
after getting them discounted by another bank towards the re- 
payment of the loans they had made to Dumaine & Co., credit- 
ing the balance to Dumaine & Co. The Official Assignee in this 
suit alleges that the defendants have not accounted for 7,169 
bags of groundnuts and prays that they may be delivered to him 
or their value, about Rs. 1,50,000, or in the alternative that this 
sum of Rs. 1,50,000 may be paid to him as damages for con- 
version. The defendants after some delay put in their written 
statement. The plaintiff applied for an order for particulars, 

-which.was made by the Master. Eventually, when this matter 
came-up before the learned Chief Justice on 15th November, 
1929, the particulars had not been given in full, and the plaintiff 

- applied that the defendants should be dealt with for contempt 
or that their defence should be struck out. The learned Chief 
Justice made an order that their defence should be struck out. 

-The-present appeal is against that order. 


Mr. Doraiswami Aiyar, who appears for the defendants, 
contends first that the learned Chief Justice had no jurisdiction 


to make that order, and secondly that it was not in the circum- 
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stances a proper order to make. „It will be convenient to deal 
with the question of jurisdiction first. 

Rule 5 of Order 6, Civil Procedure Code, provides 
that a further and better statement of the nature of the claim 
or defence or further and better particulars of any matter stated 
in any pleading may in all cases be ordered, upon such terms, 
as to costs and, otherwise, as may be just. Mr. Doraiswami 
Aiyar contends that that rule does not empower the Court to 
strike out the defence of the defendant df he does not give parti- 
culars when ordered to do so under the rule; and he has asked 
us to contrast that rule with R. 21 of O. 11, Civil Procedure 
Code, which provides that, where any defendant fails to comply 
with any order to answer interrogatories, or for discovery or in- 
spection of documents he shall be liable to have his defence struck 
out. Mr. Doraiswami Aiyar argued that the penalty of having the 
defence struck out is explicitly provided for in R. 21 of O. 11, 
but that it is not mentioned in R. 5 of O. 6, and that, he urges, is 
very significant. There is a contrast between the two rules. But, 
as Mr. Grant who appears for the plaintiff has pointed out, 
Order 11 does not deal with pleadings, and, therefore, it may 
have been thought’ necessary that, if the penalty for failure to 
answer interrogatories or to give discovery or inspection was 
to be provided in. the shape of striking out pleadings, it should 
be explicitly set out, though that might not be necessary in an 
order dealing with pleadings and their amplification by particu- 
lars. It is*interesting to notice that both R. 5 of O. 6 and 
R. 21 of O. 11, Civil Procedure Code, correspond to Rules 
of the Supreme Court in England. There is just the same 


“contrast between R. 21 of O. 31 and R. 7 of O. 19 of 


the Rules of the Supreme Court as there is between R. 21 of 
O. 11, and R. 5 of O, 6 of our Code, and yet the con- 
trast was not held by the Court of Appeal to be of any signi- 
ficance in Davey v. Bentinck,’ which ‘dealt with the dismissal of 
a.suit fot failure to give particulars and is equally applicable 
to striking out a defence for failure to give particulars. In 
that case a plaintiff was ordered to give particulars and a 
further order was made that, if he did not do so within a certain 
date, the suit would be dismissed. It was argued that R. 7 of 
O. 19 of the Rules of the Supreme Court, corresponding to 
R. 5 of O. 6, Civil Procedure Code, did not justify, the 
dismissal of the suit because it only provided for particulars 
being called for upon such terms as to costs and otherwise as 


1. (1893) el Q.B.D. 185. E, 
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might be just, and the contenéion was that the terms could only 
be in respect of costs or some incidental matter. The Court of 
Appeal did not accept that contention. They held that under 
- the Rules of the Supreme Court a condition might be added to 
the order for particulars that, if they were not given by a certain 
date, the suit should be dismissed. In this case it happened 
that, when the Master made an order for particulars, he fixed 
a date for those particulars to be giveti; but he did not say in so 
many words that, if the particulars were not given by that date, 
the defence ‘would be struck out. Does that really make any 
difference in the matter?: Mr. Doraiswami: Aiyai’s contention 
is that, because that threat was not‘added to the order, the de- 
fendants-may take. up the position that they were not warned 
that their defence would be struck out. But, if we examine the 
matter, I do-not think that the absence of the threat or warning 
really makes any serious difference except ini one respect. If 
the Master had said “Particulars must be given within a certain 
time, otherwise ‘the. defence will be struck out,” ‘except on an 
appeal from his order there might ‘have been great difficulty 
in extending the time for giving particulars; but, 'as He fixed 
the. time without any such penalty” being explicitly added, the 
Court of course could have extended the time. Théré is no 
doubt about that. As a matter of fact on appeal’ Eddy, J., did 
not extend. the time.-- I understand that, when the matter came 
up before the learned -Chief-Jistice’on 15th Novgniber, 1929, 
an oral application was made to-him that lie shotild extend the 
time. Uridoubtedly that could have been done. Bit, when a 
time was fixed and the defendants disregarded it, they knew 
that they did so-at their peril: The time might be extended: 
the time might not. be exterided. And, if the time was not 
extended, what-would be the result? The particulars, which 
the Master had found necessary and which Eddy, J., on appeal 
had found necessary for the case, would not have been given. 
That means that. the written statement of the-defendants was 
an incomplete, insufficient and ineffective defence, -and the re- 
sult would simply be that the position of the defendants would 
be practically equivalent to that of a: defendant who had put 
in no defence. If that is the correct way of viewing the matter, 
when the. learned Chief Justice did not extend the time any 
further, the position was that the defendants had not put in a 
proper defence, and the case would naturally and properly. go 
to the undefended board. Does it make any difference that the 
learned Chief Justice has added the words “I should strike out 
R—4 
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the defendants’ defence,” which do not appear in R. 5 of 
O. 6 of the Code. To my mind it makes no-difference what- 
ever, There is only one Indian case which has been quoted 
before us, dealing directly with this matter, Gauri Shankar v. 
Musammat Manki Kunwar? In that case a Bench of the Alla- 
habad High Court considered what the procedure in such a 
matter should be and gave directions to subordinate Courts how 
they should act in connection with orders for particulars, In 
the judgment of the learned Judges it is said that “Subordinate 
Judges should, when ordering particulars to be given, order the 
party in default to pay a specified sum of costs to the other side 
for the costs occasioned by the application, such payment should 
be made on or before the delivery of the particulars. If the 
order is disobeyed and the plaintiff is in default, he should have 
his action stayed, and, if the defendant is in default, his defence 
should be struck out”. That appears pretty clear. But it has 
been ‘suggested that what the learned Judges meant is only that, 
if the order for payment of costs is disobeyed, the defence of 
the defaulting party should be struck out. Let us examine that 
for a minute. e What is‘contended is that, should the Court order 
particulars to be given and also order the defendant to pay 
costs at the time of filing his particulars, if he gives the particu- 
lars only but does not pay the costs, then his defence is to be 
struck out. Surely, & fortiori, if he does not give the particulars 
at all, the learned Judges would be of opinion that his defence 
should be stick out. I have no doubt that the learned Judges 
held the view that, when a defendant has been ordered to give 
particulars by a certain time and does not give them by that 
fime. or’ within jthe extended time, if there is an extension, his 
defence should be struck out. With that opinion I agree. That 
being so, it appears to me that the learned Chief Justice certainly: 
had jurisdiction to make the order which he has made in this 
case. 

Ther remains the question whether it was an appropriate 
order or rather whether it was an order with which there is any 
sufficient reason for us to interfere in appeal. 

[The learned Judge after discussing with the evidence con- 
cludes] 

In my opinion there is no sufficient reason for us to inter- 
fere with that order and this appeal should be dismissed with 


costs, 
ae . 
-~ 2. (1923) L.R. 45 A. 624, 
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Cornish, J—I agree that this appeal should be dismissed. 
It has been contended that when an order is made under R. 5 
of O. 6, Civil Procedure Code, for delivery of particulars, the 
Court has no jurisdiction to strike out the defence unless it has 
been made a term of the order that party on making default 
shall be liable to have his defence struck out. No doubt R. 5 
of Order 6 contains no provision similar to-the provision in 
R. 21 of Oi 11 that a defendant who does not comply with 
an order for discovery shall be liable to have his defence struck 
out. But no similar provision in R. 5 of O. 6 is necessary, 
because R. 16 of O. 6 (and Os 6 is the order governing 
pleadings generally) contains the appropriate provision. Rule 
16 of O. 6 says that 
‘the Court may at any stage of the proceedings order to be struck 
out any matter in any pleading which may tend to prejudice, embarrass 
or delay the fair trial of the suit.” 
Now the whole object of obtaining particulars is to get a 
clearer or fuller -statement of the opponent’s case, so that the 


party applying for particulars shall not have to go to trial em». 
barrassed by the obscurity or incompleteness of the case which ` 


he has to meet upon the pleadings. It seems to me, therefore, 


that the party who has been ordered to deliver particulars of - 


his defence within a given time arid fails to do so, comes within 
the reach of R. 16 of O. 6, and runs the risk of having his 
defence struck out unless he is able to satisfy the Court that he 
. has some good excuse for not having complied witfi the Court’s 
order. I think that in this case the more correct form of appli- 
cation would have been to strike out paragraphs 4 and 8 of the 
written statement. But this is not a point of substance, for it 
happens that the effect of striking out the pleas in those para- 
graphs is.to.leave the defendants with no defence, so that the 
result is the same. In my view, therefore, the Court had power 
under O. 6, R. 5 to make the order striking out the defence. 
The power to strike out a defence js a discretionary pOwer. On 
the. materials. placed before us I am not prepared to say that 
the learned Chief Justice did not exercise his discretion rightly. 
But this aspect of. the case has been fully dealt with by my 
learned brother and it is not necessary for me to add anything to 
what he has said. 


N.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


.Present:—Mr. Justice RAMESAM AND MR. JUSTICE 
CORNISH. i 


Ahmed Sait and others . ..  Appellants* 
v. i (Defendants ) 

The Bank of Mysore, Ltd., by its Manager, i 
P. W. O’Brien : .. , Respondent 
a (Plaintiff). 
Company—Bank—Prohibition by the Memorandum of Associaton to 
lend money on mortgages—Lending of money on morigage—Stuit on the 

mortgage by the Bank—MaintainaBility, e o 

A Bank which has lent money on a mortgage in spite of the prohibition 


by its Memorandum of Association to lend money on mortgages is entitled 
to sue on the mortgage to recover the money lent. $ 


Appeal against the judgment and decree of the Hon’ble Mr. 
Justice Kumaraswami Saéstriar, dated. the 7th day of March, 
1929, and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C.S.. No. 212 of 1928. 

K. S. Krishnaswami Aiyangar, Ramaswami Aiyangar and 
Srinivasavaradachariar for appellants. 

Sir C. P. Ramaswami Aiyar and C. Narasimhachariar in- 
structed by Messrs. Moresby and Thomas for respondent. 

The Court delivered the following 

Jupcment.—This is an appeal from the judgment of our 
brother Kumaraswami Sastri, J., decreeing a suit by the Bank 
of Mysore based on a mortgage deed, dated the 6th May, 
1925, for Rs. 1,00,000. i 
¢ The plaint (paragraph 6) alleges that the defendants paid 
on the whole Rs. 18.672-2-0 up to 6th February, 1927, which 
the plaintiff Bank appropriated in a particular manner. ` The 
suit is to recover the balance. The defendants admit the allega- 
tions contained in paragraph 6 of the plaint but plead that “on 
account of the relationship existing between them and at their 
request, the said Sir Haji Ism&il Sait has paid to the plaintiff the 
entire amount due on the mortgages referred to in the plaint. 
The actual date of the payments are not known personally to . 
these defendants but they are informed and believe the same to 
be true that by 3rd March, 1926 or thereabouts the payments 
aforesaid by Sir Haji Ismail Sait were completed”. The de- 
fendants also pleaded in the course of the trial as probabilising 
the above plea of discharge that Sir Haji Ismail Sait had a 





*O.S.A. No, 41 of 1929, = 22nd January, 1930, 
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large sum of money amounting,nearly to two lakhs belonging to 
them in his hands and that the payments made by Sir Haji 
Ismail Sait were made out of those funds. A third plea which 
was not. raised either in the written statement or in the issuės 
or at the trial before the Court below is that the Memorandum 
of Association of ‘the plaintiff Bank prohibits the Bank from 
lending on mortgage, and the suit transaction is, therefore, void 
as being ultra vires and i ig not enforceable at the instance = the 
plaintiff. 

The last point will be taken up first. The learned Advo- 
cate for the appellants relied on theedecision in Ashbury Rail- 
way Carriage and Iron Co. v. Riche and the decision in Sin- 
clair v. Brougham? which follows it. In the first case it was 
held that a transaction which was wlfra vires of the company 
could not be enforced against. it.’ In the latter case questions of 
priority arose between the. outside creditors, the .unadvanced 
shareholders and the depositors of a building society formed 


under the Building Societies Act of 1836, the assets being in-, 


sufficient to pay Off all the claimants and it was held that the 
depositors were not entitled to priority over oth&r claimants 
as the contracts of loan were ultra vires. THe question before 
us is not similar to the questions raised in those two cases. In 
Brice on the Doctrine of Ultra Vires it was laid down that “pro- 
perty legally and by formal transfer or conveyance transferred 
to a corporation is in law duly vested in such corporation, even 
though the corporation was not empowered to acquir® such pro- 
perty”. Under the Indian Law a mortgage is a transfer of inte- 
rest in immoveable property. The case of Ayers v. South Aus- 
tralian Banking Co.’ is given as an illustration. There the 
transaction was ultra vires as it was prohibited by the charter 
of the company. Still it was held that the company could re- 
cover and Mr. Brice observed that the reasoning applies equally 
to reality. Another case relied on by the learned Advocate for 
the respondent is In re Coltmane Coltman v. C oliman,* in 
which the Court of appeal reversing the judgment of Fry, J., 
held that all contracts which were ultra vires were not neces- 
sarily illegal. This was a case of the trustees of a friendly 
society. In Turner v. The Bank of Bombay” it was held by Sir 
Lawrence Jenkins, C.J., and Tyabji, J., confirming the judgment 
of Russel, J., that notwithstanding section 37 of the Presidency 








1. (1875) L.R. 7 H.L. 653. 2. (1914) A.C. 398. 
3. (1869) 3 P.C. 548. 4. (1882) 19 Ch. D. 64, 
5. (1901) I.L.R. 25 B. 52. 
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Banks Act, the Bank was entitled to realise money lent on equi- 
table mortgages. The above-mentioned decision in the Ashbury 
Railway Carriage and Iron Co. v. Riche* case was referred to 
by Russel, J., and the decision in Ayers v. South ‘Australian 
Banking Co.° was applied and followed by the learned Judges. 
For examples of the same principle- The National Bank of Aus- 
tralia v. Cherry? and G. E. Railway Co. v. Turner’ were also 
relied on. Russel, J., observes that it is unfortunate that the 
words “ultra vires’? should be used to describe two classes of 
cases, namely, those which are merely ultra wires and 
those which are also illegal. Following the above deci- 
sions we think that the Bank of Mysore is entitled to sue. 
It is unnecessary to describe what exact position the Bank occti- 
pies with reference to Sir Haji Ismail Sait on the facts of the 
case, that is, whether the Bank is a benamidar or a trustee or an 
agent of an undisclosed principal or does not occupy any of those 
positions. 

`~ I now proceed to the merits of the case of the three defend- 
ants. 

_ [The learned Judge then discusses the evidence and con- 
cludes] 

On a proper reading of the documentary and oral evidence 
in the case it is clear that the defendants’ plea of discharge must 
be found against. 

Agreeing with the Trial Judge we dismiss the appeal with 
taxed costs. We certify for two counsels. 

N.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
The Secgetary of State for India in Council re- 


presented by the Collectér of Tanjore .. Petitioner* 
(Respondent) 

v. 
C. R. Subramania Aiyar .. Respondent 
l (Petitioner). 


Land Acquisition Act (I of 1894), S. 18—Reference under—Nature of 
ue proceedings before the Court—Fresh case before the Court by way of 











*C.R.P. No. 214 of 1929. 9th October, 1929. 
1, (1875) L.R. 7 H.L. 653. 3. (1869) 3 P.C. 548. 
6. (1869) 3 P.Ç. 299, ° 7. (1873) 8 Ch. 149, 
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supplementary claims to compensation or otherwise—Power of Court to 


entertain, 


` The proceedings before the Court in the case of a reference under 
S. 18 of the Land Acquisition Act are in the nature of objections to the 
Collector’s award and not a judicial inquiry independently undertaken into 
such qilestions as the claimant may raise and, therefore, it is not open to the 
claimant to make out a fresh case before the Court on such a reference, 
whether by way of supplementary claims to compensation or otherwise. 


Petition under section 115 of Art V of 1908 and section 107 
of the Government of India Act praying the High Court to re- 
vise the order of the Principal Subordinate Judge of Kumba- 
konam, dated 8th November, 1928, and made in 1.A. No. 348 
of 1928 in O.P. No. 11 of 1928 on ‘the file of the Court of the 
Subordinate Judge of Kumbakonam. 


The Government. Pleader for petitioner. 
Salem Ramaswami Aiyar for respondent. 
The Court delivered the following 


JupGMENT.—This petition is preferred by the Secretary of 
State against an order passed by the Subordinate Judge of Kum- 
bakonam in a land acquisition case. Certain land of the res- 
pondent was acquired and under section 10 of the Act (I of 
1894) he put in a claim to compensation which was made up 
of the value of the land, of some cocoanut trees, and of two 
walls, together with a sum claimed as compensation for depre- 
ciation of his property. In due course an award was made and 
subsequently the respondent asked the Collector under section 18 
to refer the matter for the determination of the Coust. Before 
the Court he supplemented his claim by the addition of two new 
items, the cost of constructing new walls and the cost of erecting 
latrines. It was objected on behalf of the Government that the 
Court had no power to entertain such newly preferred claims. 
The learned Subordinate Judge, however, found that in certain 
circumstances section 25 gave him jurisdiction. He disallowed 
the claim in respect of the latrines but allowed it in respect of 
the walls. Against the latter part of the order this petition is 
filed. ° 


Section 25 of the Act, upon sub-section (3) of which the 
Lower Court has relied, runs as follows :— 


Section 25. (1) When the applicant has made a claim to compensation, 
pursuant to any notice given under section 9, the amount awarded to him by 
the Court shall not exceed the amount so claimed or be less than the amount 
awarded by the Collector under section 11. 

(2) When the applicant has refused to make such claim or has omitted 
without sufficient reason (to be allowed by the Judge) to make such claim, 
the amount awarded by-the Court shall in no case exceed the amount 
awarded by the Collector. d 
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(3) When the applicant has omi¢ed for a sufficient reason (to be 
allowed by the Judge) to make such claim, the amount awarded to him by 
the Court shall not be less- than, and may exceed, the amount awarded by 
the Collector.” 


It will be seen that aa section is concerned with the mari- 
mum and minimum amounts which the Court may award in 
each of the three cases: (T) where the applicant has made a claim 
before the Collector, (2) where without sufficient reason he has- 
failed to make a claim, and (3) where with sufficient reason He 
has so failed. In the last of these cases the minimum is not to 
fall below the amount of tlig Collector’s award, but no maximum 
has to be observed. That, it appears to me, is all that the section 
says, and I can read into it tio authority whatever for the course 
which the Subordinate Judge has found himself open “to take 
under it. It deals with the amount of compensation and not with 
the grounds upon which compensation should be awarded, and 
I see no reason to hold that because the amount awarded by the 
Collector may he exceeded, therefore grounds other than those’ 
on which the award was made may be entertained. 


İf, therefore, it is open to the Court to entertain fresh 
grounds, it must be by virtue of other provisions of the Act, or at- 
least those other provisions must not conflict with such a course. 
Sections 23 and 24 respectively lay down what matters the Court 
shall, and what it shall not, take into consideration; but I do 
not think that it is sufficient to find the item of claim admissible. 
under section 23 to hold that the Court may grant it. Under 
section 9 claims to compensation for all interests are to be made 


eto the Collector, and under section 15 the Collector, equally with. 


the Court, is to be guided by the terms of sections 23 and 24. 
In all ordinary circumstances, therefore, a claimant can and 
should present his case fully before the Collector, and should be 
held bound throughout the proceedings by what may be termed 
his pleadings. Turning then to section 18, it enables a person 
interested to require the Collector to refer the matter for the 
determination of the Court, “whether his objection be to the 
méastireimerit of the land, the amount of the compensation, the 
persons to whom it is payable, or the apportionment of the com- 
pensationi amiong the persons interested.” Under sub-section (2) 
he has to state the grounds on which objection to the award is 
taken. The proceedings before the Court dre thus of the nature 
of objections to the Collector’s award, and not a judicial inquiry 
independently undertaken into such questions as the claimant 


may raise. On this view, it would not be open to a claimant 
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to make out a fresh case, whether by way of supplementary 
claims to compensation or otherwise. The point is practically 
bare of authority, the only apposite case cited to me being a 
decision to this effect by a Judge of the Punjab Chief Court 
in Umar Bakhsh v. The Secretary of State. 


It is objected that it ought to be within the power of the 
‘Court where, as here, grounds have been shown for failure to 
make the claim, or some’ part of the claim, before the Collector, 
to entertain it. I agree that section 25 might well have been 
so-drafted as to provide not only, as it does, that the amount 
may be enhanced but that fresh grotinds may be adduced; but in 
point of fact it does not so provide. Hardship from the absence of 
such a provision is not likely to arise often or in an acute form, 
and is, of course, no justification for the Lower Court’s action if 
jurisdiction so to act is lacking. I allow the revision petition 
and set aside the order so far as it declares the claim admissi- 
ble. Respondent will pay petitioner’s costs in this Court. 

N. S. . Revision Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrRESENT:—Mr. OWEN Compton BEASLEY, Chief Justice 
AND Mr. JUSTICE CURGENVEN. . 


‘Chigurupati Subbanna . .. Appellant* (Claimant) 
v. ; 
The District Labour Officer, East Godavari .. Respondent 


(Referring O ficer): 

Land Acquisition Act (I of 1894), Ss. 9 and 25 (2)—Notice to person to 
appear—Failure to appear—Subsequent appearance on a later date and mere ® 
filing of sale-deeds of adjoining lands—Owmission to state; either orally or 
im writing, the specific value of the land—Effect—Claim for compensation, 
if can be said “to have been made—Oral claim—Validity—Claim to be for 
precise or specific amount—Power of Land Acquisition Officer to grant an 
adjournment—Duty -of Land Acquisition Officer to make an award even on 
the default of appearance of the claimant. 

Where a person served with a notice ynder S. 9 of the Lan’ eat 
tion Act to appear on a certain date before the Land Acquisition Officer 
failed to appear before him on that date but appeared before him on a 
later date and merely filed two sale-deeds of lands adjoining the land 
‘sought to be acquired without stating, either orally or in writing, the 
specific value he placed upon the’ ‘land and the nature of his interest 
therein, oe > 

Held, that the provisions of S. 9 (2) of the Land’-Acquisition Act 
were not complied with and the person omitted to make a claim for com- 
pensation within the meaning of S. 25 (2) of the Act: 
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A claimant under the Land Acquisjtion Act is not required necessarily 
to make his claim in writing so long as he makes a claim for compensation 
but the claim must be for a precise or specific amount. 


It is in the discretion of the Land Acquisition Officer to grant an 
adjournment to the person interested in the land to make a claim. 


Per Curgenven, J.—There is never any question of the land acquisition 
proceedings going by default. Even if the person interested in the land 
does not appear and make a claim, the Land Acquisition Officer must, to 
the best of his discretion, find out the true value of the land and make 
his award of compensation. š 

Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry, dated 3rd December, 1927, in O.P. 


No. 4 of 1927. 
P. Somasundaram for appellant. 
The Government Pleader for respondent. 


The Court delivered the following 


Jupements. The Chief Justice —The appellant was served 
with a notice under section 9 of the Land Acquisition Act (I of 
1894), Exhibit A. The date upon which he was called upon to 
appear was the 21st September, 1926. According to the Land 
Acquisition Officer the appellant did not appear on the 21st 
September. According to the appellant he did appear but 
appeared late and the Land Acquisition Officer was angry with 
him, but nevertheless allowed him to make his claim orally at a 
later date and allowed him to file two sale-deeds in respect of 
land close by the land under acquisition. On the Ist December 
the Land Acquisition Officer made his award and in that award 
he commenced by stating, “The landowner did not turn up 
and make any claim in response to the notice issued under sec- 
tions 9 and 10 of the Act. He, however, filed copies of two 
sale-deeds which give a rate of Rs. 2,400-and Rs. 2,450 an acre’’ 
and then he proceeded to deal with those sales and show how 
those lands were distinguishable from the land comprised in the 
award and he eventually valued the land under acquisition at 
Rs. 1,800 per acre and awarded compensation accordingly with 
15 per cent. allowance extra under the Act. The appellant was 
dissatisfied with this award and requested the Land Acquisi- 
-tion Officer to refer the case to the Court. It was accordingly 
referred by him to the Subordinate Judge of Rajahmundry on 
the 27th January, 1927. In that letter of reference the Land 
Acquisition Officer stated that the landowner did not turn up on 
the date of hearing fixed for enquiry and hence the amount of 
-compensation awarded need not be enhanced under section 25 
(2) of the Act. ° 
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It is quite clear that, under section 25 (2) of the Act, if acre 
the applicant—the appellant in this case—has omitted without The District 
sufficient reason (to be allowed by the Judge) to make a claim, E a 
the amount awarded by the Court is in no case to exceed the Godavari. 
amount awarded by the Collector; and therefore the point for Beasley, C. J. 
consideration by the learned Subordinate Judge was whether the 
appellant had made any claim for tompensation. It is argued 
here by Mr. Somasundaram on behalf of the appellant that 
the appellant did make a claim. First of all, he contends that 
the evidence of the appellant is to be accepted on this point, 
namely, that the Land Acquisitions Officer gave him an ad- 
journment and that he made a claim and supported it by the 
filing of these two sale-deeds already referred to. Admittedly 
two sale-deeds were filed because they were considered by the 
Land Acquisition Officer and are dealt with by him in his award. 
But the Subordinate Judge after hearing evidence on the point 
has not accepted the appellant’s evidence that he made any claim. 
He regards his evidence as most improbable. 

This case can be considered in two views, viz.: (1) that the 
appellant did not turn’up on the 21st September or tirned up too 
late, but nevertheless the Land Acquisition Officer said that he 
might bring forward his claim at a later date and that the appli- 
cant made a claim for compensation and as evidence of his claim 
produced these two sale-deeds, or, (2) that, having failed to turn 
up on the 21st September, the Land Acquisition Officer neverthe- 
less allowed him to file the two sale-deeds. In the former alter- 
native I am of the view that the provisions of section 9 (2) 
of the Act would have been complied with because the claimant 
is not required necessarily to make his claim in writing so long 
as he makes a claim for’ compensation and it is in the discretion 
of the Land Acquisition Officer to grant him an adjournment. 
Supposing he does not make a claim on the first day the Land 
Acquisition Officer can, if he chooses, adjourn the hearing and 
allow him to make a claim and in support of this view 
we were referred to the decision of the Punjab Chief Court in 
Secretary of State v. Sohan Lal.* In that case the claimant did 
not put in a claim on the appointed date, but subsequently put 
in a written claim and it was held by the Punjab Chief Court that 
that was a sufficient compliance with the Act. But in this case there 
is no written claim at all and we merely have the evidence of 
the claimant himself that he made a claim and that evidence has 
not been accepted by the learned Subordinate Judge; and we 
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see no reason for disagreeing wéth the view he has taken with 
regard to that evidence. The case, therefore, is this-that the 
claimant made no claim at all. He did not appear on-the 
-appointed day and therefore under the Act the Land Acquisition . 
Officer had to use the best judgment he could and make his 
award in the absence of any claim. The mere fact of his having 
considered the two sale-deeds does not justify the argument that 
he must be held to have treated the ameunts therein as the valua- 
tion placed upon the land by the claimant. It was his duty to make 
use of all the information available. Having made stich an 
award it was not open to the Court to make any award in éxcess 
of the amount awarded by the Land Acquisition Officer. But 
we are asked to say that the filing of the sale-deeds amounted 
to making a claim for the amount which the sale-deeds show 
that the adjoining: lands were sold for, namely, in the one case 
Rs. 2,400 and in the other Rs. 2,450 per acre and it is contended 
that that is a sufficient compliance with the provisions of sec- 
tion 9 (2) which is as follows:— >; 7 

“Such notice shall state the particulars of the land so needed, and 
shall require -11 persons interested in the land to’ appear personally or by 
-agent before the Coflector at a time and place therein mentioned (such 
time not being earlier than fifteen days after the date of publication of the 
notice) and to. state the nature of their respective interests in the land 
and the amount and particulars of their claims to compensation for such 
interests, and their objections to the measurements made under section 8. 
The Collector may in any case require such statement to be made in 
writing and signed by the party or his agent.’ 

“In thi$ ‘case the claimant was not required in the notice to 
make ‘any’ statement in writing but we are satisfied that he did 
enot like to make any statement orally. He placed no specific 
“valde upon the land, he did not state the nature of his interest in 
the'land but merely contented himself with putting in the sale- 
deeds. Does that justify us in drawing. the inference that the 
amotnt ‘set out in the sale-deeds was the amount which he was 
claiming’ in respect of the land which was under acquisition? 
I am of*the opinion that. itsis not open to us to do that because 
section’ 25 (1) says: 

| “When .the applicant has made a claim to compensation, pursuant to 
any. notice given under section .9, the amount awarded to. him by the Court 
shall not exceed the amount so claimed or be less than thé amount. awarded 
by “the: Collector ` under. section 11.” : 

“The claimant has got to claim an amount. - I am satisfied 
Fon a reading € of that section and the other sections that a speci- 
fic-atmount has got ‘to'be claimed: In these cases it is common 
for “claim@nts in Support of their” claims ‘to: put in salé-deeds 


many in number and: ‘Varjusig-. greatly “in the amount of the 
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purchase price. If. no claim far specific amount is made, what eevee 
amount is the Court to infer as claimed by the claimant? Ji The District 
‘ : : - Labour 

may be the ‘top purchase price or it may be the lowest purchase Oficer, East 
price ‘or it may be the average purchase price, but no specific Godavari. 
amount having been claimed if this contention is right it would Beasley, ©. J. 
be open to a claimant after an award has been made by the Land 
Acquisition Officer or by the Collector to go to the Court ‘and 
say: ` 

“The amount awarded is less than the amount which I really claimed. 
It is. quite true that the evidence shows that other lands were sold for 
certain amounts but my real claim was for more than those amounts and 


I am entitled to an enhancement of thé award made by the Land Acquisition 
Officer.” ` : ' 


‘In my view, that contention is unsound. What the Act 
does require is that there should be a specific claim, namely, a 
claim which states in rupees the value the claimant places upon 
his property; and there has been no such claim ‘here 
and, in my view, the provisions of. section 9 (2) 
of the Act have not been comiplied ‘with. ` This was 
the only point of importance which the learned Sub- 
ordinate Judge had to consider and, disbelieving the evidence of 
the’ claimant} he came to the conclusion that no ‘claim had been 
made and that, therefore, it was not open to him to consider 
any enhancement of the award made by the Land Acquisition 
Officer. I agreé with him in his findings both on the facts and 
with regard to the law. The appeal must therefore be dismissed 
with costs." : l 7 md 


Curgenven, J—I agree with my Lord and have little Curgenven, J. 
further to add except to point out that the first ‘point for deter-e 
mination’ framed by the learned Subordinate Judge, upon which 
this appeal has been preferred. does not really set out the scope 
of the case as it has been presented before us. The terms of 
that ‘point’ were whether the appellant appeared before the Land 
Acquisition Officer on the date fixed in the notice served on him 
and if not whether he had sufficieat reasons for the omission. 
I should preferably have so framed it as to refer expressly to 
the terms of section 25 (2) of the Act, namely, whether the 
appellant omitted to make a claim for compensation 
pursuant to any notice given under section 9, and, if so, 
whéther he ‘had sufficient reason for the omission. The ques- 
tion for our determination, as my Lord has said, is whether 
what the appellant did, amotintedto“making a claim. There is 
certainly no_evidence that..he made any.claim_on the 21st Sep- 
tembex. -As regards :s;what: happened on the: 18th Noyember, . 
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when he filed the two sale-deeds, dhe himself has stated in cross- 
examination that he filed a statement along with them. But 
even so, he does not claim that the statement comprised a 
precise claim to an amount of compensation, and his allegation is 
contradicted by the evidence of the Revenue Inspector. We 
must take it accordingly that either the mere filing of the sale- 
deeds constituted an implied+claim or that no claim at all was 
made. It seems clear to me that according to the terms of sec- 
tion 25 (1) a claim must embody a precise amount claimed be- 
cause that sub-section provides that the amount awarded may 
not exceed the amount so-claimed. It may very well be, as 
decided in Secretary of Stata v. Sohan Lal, that the mere cir- 
cumstance that the claim was not made upon the date fixed” in 
the notice does not deprive the Collector of jurisdiction to enter- 
tain it. Every Court and every officer exercising quasi-judicial 
functions has, I think, an inherent power to grant an adjourn- 
ment. The case more apposite to the present one is Orient 
Bank of India v. Secretary of State? which dealt with what was 
contended to be a claim but which was not in fact a legally suffi- 
cient claim, preferred by the Bank in a land acquisition case. 
There too a sale-deed was filed and it was actually a sale-deed 
which included the property acquired. I think, therefore, that 
it is an untenable position to take up here that a claim in accord- 
ance with the terms of section 9 (2) was put in, nor am I pre- 
pared to say that in accepting the sale-deeds and in appreciating 
the evidente which they afforded the Collector waived 
the necessity for such a claim, whether or not he had jurisdic- 


ion to do such a thing. Under section 11 of the Act he is to 


enquire into the objections, if any, and make his award of the 
compensation which in his opinion should be allowed. There is 
never any question of such proceedings going by default. He 
must, to the best of his discretion, find out the true value of the 
land and I can see no objection to his using any material, even 
when it thay be supplied by ghe applicant, without giving rise to 
the implication that he has recognised that a claim as required 
by the Act has been preferred. I agree accordingly that the 
appeal should be dismissed with costs. 


N.S. i Appeal dismissed. 


e rr e a aeea ame 


1. (1918) 44 I.C. 883. S 2. (1926) I.L.R. 7 Lah. 416. 
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IN THE HIGH COURT OF, JUDICATURE AT MADRAS. 


PRESENT:—-MR. JUSTICE CURGENVEN. 
Chennubhotla Venkatasubbarayudu .. Appellant* (3rd Deft.) 
v. 
Duvvuri Nagamma (died) and others .. Respondents (Plffs.). 


Mortgage—Prior and subsequent mortgages—Suit by the first 
mortgagee—Puisne morigagee not impleaded—Decree for sale—Sub- 
sequent suit by puisne mortgagee on his mortgage—Decree for 
sale—Purchase in first mortgagee’s suit subsequent to the date of the decree 
in this puisne mortgagee’s suit—Sale of the property again under the puisne 
mortgagee’s decree—Possession obtained by the latter purchaser in execu- 
tion—Suit by the purchaser in the first mgrigagee’s suit to recover posses- 
sion—Rights of the rival purchasers—Lis pendens—Applicability—T.P. Act, 

-S. 52—New claim in second appeal that the plaintiff should be redeemed by 
the purchaser in the puisne mortgagee’s suit—If can be allowed. 


A mortgage was executed by the owner and subsequently a second 
mortgage was executed over the same property to another person by the 
transteree of the equity of redemption. The first mortgagee filed a suit on 
his mortgage impleading the owner and the transferee of the equity of 
redemption as defendants but without impleading the puisne mortgagee as 
a defendant, obtained a decree for sale and the property was purchased 
by one of the song of ‘the transferee of the equity of redemption in exe- 
cution of the decree. This purchase was made after a decree for sale 
was passed in a subsequent suit instituted by the pujsne mortgagee on his 
puisne mortgage in which he impleaded the transferee of the equity of re- 
demption and his sons as defendants. Afterwards, the property was again 
sold under the decree in the puisne mortgagee’s suit and bought by a 
stranger who obtained possession in execution. The purchaser in the first 
mortgagee’s suit brought a suit for recovery of possession of this property 
and prayed: that, if he could not recover it, the purchaser in the puisne 
mortgagee’s suit might be made to pay compensation. e 


Held, in second appeal— 


(1) that, the puisne mortgagee not having been made a party to the 
prior mortgagee’s suit, his rights were not in any way affected and the 
auction purchaser in his suit secured a valid title subject :to the first mort- 
gage interest vested in the purchaser in the first mortgagee’s suit. Chinnu 
Pillai v. Venkatasamy Chettiar, (1915) I.L.R. 40 Mad. 77: 30 M.L.J. 
347 referred to; 


(2) that the purchase of the property by one of the sons of the trans- 
feree of the equity of redemption in the first mortgagee’s suit was affected 
by lis pendens, the same having been mage after the passing of the decree 
in the puisne mortgagee’s suit against him, his father and brother; 


(3) that the plaintiff having fought out his claim in the Lower 
Courts on the footing that the execution proceedings in the puisne mort- 
gagee’s suit were void, cannot be allowed to put forward a new claim in 
second appeal to the effect that the purchaser in the puisne mortgagee’s 
suit should be compelled to redeem him if such a claim would then be 
barred. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Narsapur in A.S. No. 6 of 1925, preferred 
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against the decree of the Court of the District Munsif of Narsa- 
pur in O.S. No. 658 of 1921. `- 

- K. Bhimasankaran and B. Satyanarayana for ere 

G. Lakshmanna for respondents. 

The Court delivered the following 

i JupcmEentT.—The property in suit was ‘twice mortgaged, 

first by the original owner, Chenna Peribhotlu, and again by 
Yegyanna, the purchaser of the equity of redemption. The first 
mortgagee stied in O.S. No. 369 of 1897, making parties Peri- 
bhotlu and Yegyanna (with his sons), but not the puisne mort- 
gagee, and: obtained a decree. The puisne ‘mortgagee sued in 
O.S. No. 184 of 1901, impleading Y egyanna and his sons, arid 
obtained a decree on 15th November, 1901. ‘After this decree, 
in 1902, the 4th defendant, through whom the plaintiffs (now 
respondents) claim, purchased the property in Court sale under 
the prior mortgagee’s decree. The property was again sold 
under the puisne mortgagee’s decree and bought by the 3rd 
defendant, who is the appellant before me. The question for 
decision is whether the title of the 4th or of the 3rd defendant 
is to prevail. ° 


‘An answer in favour of each irae may, if 1 construe 
them correctly, be derived from cases decided by this Court. 
Broadly stated, the one view is that the auction purchaser at the 
later: sale—here the 3rd defendant—would buy nothing because 
the saleable interest of the judgment-debtor had already passed 
to the earlier auction purchaser; the other view is that the puisne 
emortgagee not having been made a party to the prior mortga- 
gee’s suit, his rights would not be in any way affected, and.his 
auction purchaser would secure a title subject to the first mort- 
gage interest vested in the first purchaser. “Examples of the 


former line of argument are Kutti Chettiar v. Subramania ` 


Chettiar’. and Venkatagiri v. Sadagopachariar®; of the latter, 
Mulla Vittil. Seethi v. Achuthan- Nair? and -Chinnu Pillai v. 
Venkatasamy Chettiar.* In the first of these cases the puisne 
mortgagee sued first and sold first, and the view taken was that 
“both the mortgagees have an equal right to sell the property, 
and’once it is sold at the instance of one mortgagee there is no 
further saleable interest left in the judgment-debtor' toʻ be sold 
again”. - That, no doubt, is indisputable. The only question 





© 1. (1909) I.L,R: 32 M. 485: 19 M.L.J. 728 -~ 
2. (1911) 22 M.L.J. 129. 3. (1911) 21 M.L.J. 213 (F.B.) 
-© 4: (1915) LL.R. 40 M. 77: 30 M.L.J. 347: 
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seems to be whether it necess@rily settles the point. The next 
case in order of time is the Full Bench judgment in Mulla 
Vittil Seethi. v. Achuthan Nair? The question referred was 
whether a first mortgagee who has bought in execution of his 
decree can sue to eject a puisne mortgagee with possession. The 
judgment contains an elaborate review of the case-law dealing 
with the rights of puisne mortgageés. It is urged that many of 
the observations made are obiter, but I do not think so; the 
learned Judges begin with the remark that there are conflicting 
decisions and that the source of the difficulty seems to lie mainly 
in arriving at a definite conception of the rights of the second 
mortgagee. What those rights are therefore had to be investi- 
gated. It was held that the subsequent mortgagee could not be 
affected by proceedings to which he was not a party, and ‘if 
the rights of the puisne incumbrancer who was not made a party 
to the suit of the prior mortgagee are preserved in every respect, 
the right to sue for sale of the equity of redemption which exist- 
ed previous to the suit by the first mortgagee must continue to 
remain after it’ It would seem that if the right to sue for sale 
remains, the right to sell remains, and with it,the ability to give 
the purchaser a good title. But it would I dare say be going 
too far to use the passage above cited as authority for the pro- 
position that the second mortgagee may sell behind the back of 
the first auction purchaser, though indeed the first sale was con- 
ducted behind his own back notwithstanding that he was a neces- 
sary party to the first mortgagee’s suit. This Full Bench opinion 
was considered by Munro and Sankaran Nair, JJ., in Venkata- 
giri v. Sadagopachariar*, another case of two competing sales.« 
They remark what is no doubt true, that a different question was 
referred to the Full Bench, though it was apparently decided that 
a puisne mortgagee may sue the purchaser of the equity of re- 
demption without redeeming the prior mortgage. Their own 
view is that the puisne mortgagee has a right to sell the property 
even after sale by the first mortgagee, but he can exercise that 
right only after redeeming the prior mortgage. 

The rights of the two mortgagees in the matter of sale 
came up again for consideration by Coutts Trotter, J. (as he 
then was) and K. Srinivasa Aiyangar, J., in Chinnu Pillai v. 
Venkatasamy Chettiar* The several cases which I have alluded 
to are reviewed by the latter learned Judge. Referring in par- 
ticular to the argument relied on in Venkatagiri v. Sadagopa- 
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chariar* and ‘the cases, that the judgment-debtor’s interest 
having been sold there is nothing left for the puisne mortgagee 
to sell, he observes that this ignores the fact that. the first pur- 
chaser purchases it subject to the rights of the second mort- 
gagee to sell; and later on he thus criticizes the opposite view, 
with cogency, if I most respectfully say so: 


“Therefore ıt cdémes to this: that the second mortgagee is entitled 
to, and must bring a fresh suit against the purchaser in the first sale to 
sell the property for the satisfaction of the second mortgage debt subject 
to which the first purchaser took, and that the whole of the proceedings 
taken by the second mortgagee to realize his security, which proceedings were 
regularly and properly constituted, in which he obtained the decree which 
he was entitled to get........ become wholly infructuous not owing to any 
fault of his, but because a purchaser comes into existence pendente lite, 
whose purchase is in execution of a decree in a suit improperly constituted.” 


The learned Judges refused to regard the dicta in the Full 
Bench case Mulla Vittil Seethi v. Achuthan Nair as obiter, 
approved them and deemed them to be binding on them, and dis- 
sented from V enkatagwi v. Sadagopachariar® and other cases 
to the same effect. At the end of his judgment Srinivasa 
Aliyangar, J,, deduces seven general propositions. The last of 
these applies to the circumstances of the present case; and I 
propose to adopt this view of the law in preference to the view 
that no title can pass by the sale. i 

One of the conditions laid down in the above cited proposi- 
tion is that where there has been a sale under the first mortgage 
the auction, purchaser should be made a party. It has not been 
contended here that that condition was not satisfied. The 4th 
defendant, who bought the property in the sale under the first 


mortgagee’s decree, ig a son of Yegyanna, the transferee of the 


equity of redemption. The learned District Munsif found, in- 
deed, that this purchase was on behalf of the joint family, in 
other words, by the holder of the equity of redemption. The 
learned Subordinate Judge differed from him on this point. The 
propriety of the Subordinate Judge’s finding is questioned here 
but on the view I take I do fot think it is necessary to pronounce 


‘upon it. In the second suit Yegyanna and his sons were im- 


pleaded as the mortgagors, so that in that capacity the 4th 
defendant was before the Court which ordered the sale now 
in dispute. It is perhaps worth repeating that the 4th 
defendant did not buy the property until after the decree in 
O.S. No. 184 had been passed against him and his father and 
brothers. The principle of lis pendens, I think, applies to~ 
his purchase. 


2, (1911) 22MLJ. 129. ° 3. (1911) 21-M.L.J. 213 (FB), 
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‘I consider, therefore, thatthe appellant is entitled tọ pos- 
session of the. suit property as against the 4th defendant and 
the plaintiffs who derive title from him. The 3rd. defendant 
holds the property subject to the first-:mortgage-rights acquired 
by the purchaser ‘under the earlier sale. The plaintiffs sued for 
possession and prayed that if they could not recover it, the 3rd 
defendant: might be made to pay compensation to them. Neither 
of- these prayers can be granted. They ask me to compel the 
3rd defendant to redeem them. This would be to allow them to 
put forward newly an alternative case, and ask for an alternative 
relief, after fighting their claim on the footing that the execution 
proceedings were void. It appears that the 3rd defendant. has 
been continuously in possession of the property since 1915, and 
under Art. 132 of the Limitation Act such a claim, if now pre- 
ferred, would be barred. In these circumstances I do not think 
that I ought to comply with the request. 


The result accordingly is that the second appeal is allowed 
and the plaintiffs’ suit dismissed, with costs of 3rd defendant 
throughout. 

NS: Second appeal allowed. 
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Dhairyawan Annasaheb Narandas Thakersey 

Mulji and others f 
Deed—Consiruction of—Conduci of parties subsequent—Evidence `of 
—Admissibility—Surrounding circumstances—Reference to—Permissibility— 
Sale of land—Contract for—Completion of—Omission of parties to fix time 
—Effect—Specific performance of contract—Suit for—Laches when a bar 
lo. ea n 


Respondents. 


Where the question is one purely of the construction of a contract for 
sale, and there is no difficulty as to the meaning of words, the subsequent 
conduct of the parties is irrelevant. The question must be decided upon 
the terms of the written agreement construed, so far as may be, in the light 
of the surrounding circumstances. f tas 
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Held, on the evidence, that no time was fixed for completion of the 
sale by the written contract for sale 2s subsequently varied by agreement, 
and that it must, therefore, be implied that it was to be completed in a 


reasonable time. -~ z 


In a suit by the appellant for specific performance of a contract for 
the sale of land as varied by subsequent agreement, the main defence of 
the respondents in the Courts below and before the Privy Council was that 
the suit was premature. Before the Privy Council, they raised an alter- 
native plea that the appellant ha¢ lost his right to specific performance by 
his delay. f f 


. e 
There was no suggestion that the position of the purchaser had been 
so prejudiced by the appellant’s delay in seeking specific performance that 
it would be inequitable to enforce it. It also appeared that all the delay, 
such as it was, could not be ascifbed to the laches of the appellant, and that 
the purchaser was professing willingness to complete only a. few days 
before the commencement of the suit. 


Held, under the circumstances, that the alternative plea was curious, 
and that there was in any event no substance in it. 


Appeal No. 103 of 1928 from a decree of the High Court, 
Bombay, -dated the 5th December, 1927 (Marten, C.J., and 
Crump, J.), reversing a decree of that Court in its Ordinary 
Original Civil Jurisdiction, dated the 21st January, 1927 
(Talyarkhan, J.). 


The appellant who was the plaintiff in the suit sued the 
original defendant for specific performance of an agreement, 
dated the 18th December, 1920 and for other relief, The de- 
fendant died pending the hearing of the suit and the present 
respondents were substituted as legal representatives. 


` The Trial Judge passed a decree in favour of the plaintiff 
for specific performance and for the payment by the defendants 


° of certain moneys, the plaintiff’s claim in other respects being dis- 


allowed., The plaintiff appealed against the decree on certain of 
the points decided against him; the defendants appealed against 
the decree on all points decided against them. The Appeal 
Court (Marten, C.J. and Crump, J.) allowed the defendants’ 
appeal and dismissed the plaintiff's appeal and cross-objections, 
the result being that the plaintiff ’s suit was dismissed with costs 
throughout, : l i 


-The facts of the case, as well as the material terms of the 
agreement in suit, are sufficiently fully set out in their Lord- 
ships’ judgment. . 

a M du Parcq, KC. and S. Hyam for appellant. 


Upjohn, K.C., Sir T, J. Strangman and G, R, Upjohn for 
respondes T a 
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21st January, 1930. Their Lordships’ judgment was deli- 
vered by 


SIR GEORGE LownpeEs.—The dispute in this appeal is as to 
the appellant’s right to specific performance of an agreement 
for the sale of land. The facts are of an unusual character and 
make the determination of this question a matter of consider- 
able difficulty. 


The appellant was, fn the year 1920, the owner of a plot of 
land with a four-storeyed building upon it situated opposite 
the ) Mulji Jetha Cloth Market in Bombay. Parts of the build- 
ing were in a dilapidated condition, and in February of that 
year the Municipality served him with notice to pull down 
certain portions of three of the upper. floors which appeared to 
be dangerous. The appellant was advised to rebuild, and had 
plans prepared and submitted to the municipal authorities, but 
they were not approved. Meanwhile, he was in negotiation with 
one Narandas Thakersey Mulji, who was a director of the Cloth 
Market Company and interested in the development of the site, 
which was evidently a valuable one, and on the 1&th December, 
1920, an agreement was come to between them under which the 
appellant was to sell and Narandas was to buy an undivided 
half share in the property which was thereafter to be let out to 
tenants upon the joint adventure of the two. The terms of this 
agreement were reduced to writing and it is necessary to set 
out the more material clauses in extenso.— ° 


“1. The vendor shall sell and the parehas shall buy an undivided 
half share in the said property for the sum of Rs, One lac ninety thousand. 


“2, The vendor shall forthwith carry out all the repairs and works? 


specified in the: said notice. ... from the Municipality and the purchaser 
shall pay in addition to the said sum of Rs. One lac ninety thousand half of 
the expenses incurred in carrying out the requirements of the said notice. 


‘4, The sale shall be completed within two months from the date 
of this agreement if the requirements of the said notice are carried out 
before that period. If the requirements are not carried out ewithin the 
said period then the sale shall be completed within two weeks after all the 
said requirements have been carried out and completed and the property 
is fully occupied by the tenants. 


‘5. The vendor shall within seven days of the date of this agreement 


„hand over to the purchaser’s attorneys all documents of title for investiga- 
tion of title. 


- “8. After completion of the purchase the suschaees shall attend to the 
management of -the property and shall collect the rents of the entire 
_ Property and shall keep regular account thereof.” 

„Then followed. detailed provisions for the division of. the 
net rents under which Narandag-was. tọ- have a-preferential 
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6‘per cent. on his capital expendituye, any deficit being made good 
by the appellant and charged on his moiety of the property, for 
the creation of a reserve fund, for auction between the parties 
if either wished to sell his share, and for. arbitration in case of 
disputes. The property was described in a schedule to the agree- 
ment as -a parcel of land containing by admeasurement 
101 square yards or thereabouts “with the messuage tenement or 
dwelling-house standing thereon,” situate at Champa Gully, and 
bounded, etc. 


There is, no doubt, therefore, that the sale was to be of 
a small but valuable plot with an existing building upon it, and 
that before the appellant (the vendor) could demand completion 
and payment of the Rs. 1,90,000 he would have to comply with 
the. terms of the municipal notice above referred tc. Their 
Lordships think that having regard to the reference in clause 2 
to “repairs and works” the intention was that the appellant 
should not merely pull down the portions referred to in the 
notice, but should also make them good-again. 


‘ Within’a few days after the execution of this elaborate 
document the parties agreed to a variation, which is the cause of 
all the difficulty. This new agreement was, unfortunately, not 
put in writing, and its bearing on the other terms of the original 
document was not considered. The variation was in effect that 
instead of complying with the terms of the municipal notice the 


‘building shguld be pulled down and a new building erected on 


the site, the costs of rebuilding being shared by the parties 
equally. What the new building was to be, who was to be 
responsible for its erection, and what it was to cost were matters 
apparently left over for future discussion, and it is obvious that 
if the question were whether either of the parties could speci- 
fically enforce the agreement as it then stood the answer must 
be in the negative. But this is not the question which the Board 
have to decide.: The old building was demolished and their 
Lordships think it is establi$hed that this was done by Naran- 
das; a new building was erected by the appellant according to 
plans approved by Narandas, and the whole cost was paid by 
the appellant. A conveyance was not executed, though the. title- 
deeds had been with Narandas’s solicitors for its preparation 
since the 20th December, 1920, and no demand’ was made by 
the appellant for completion until the 26th ‘March, 1922, when 
the building itself was nearly finished. From this date onward 
the appéllant, who’ was anxious to leave for Europe, continued 
to press, as.his letters-show, fer a conveyance and ‘payment both 
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of the Rs. 1,90,000 and half the building costs. It seems clear, 
however, that Narandas was not anxious to go on. Probably 
land values were depreciating and the prospects of the joint 
venture were fading. On the 7th July his solicitors wrote that 
the requirements of the municipal notice had not been complied 
with, and that, therefore, under clause 4 the time for completion 
had not arrived. To this the appellant replied in effect that 


clause 4 had no application to the new building. 


On the 12th July Narandas’s solicitors gave the appellant 
notice that he must complete the building and get it tenanted 


‘within 15 days, failing which theit client would hold him res- 


ponsible for all loss caused thereby. On the 19th July they 
wrote again to the same effect, but extending the time for com- 
pletion to the end of that month. There were difficulties as to 
drainage, and the appellant thought that Narandas was putting 
obstacles in his way. In August there was a reference to arbi- 
tration which dragged on till February, 1923, but proved abor- 
tive. The drainage difficulty was still unsolved as the munici- 
pality refused to pass the appellant’s proposals. On the 28th 
March, 1923, Narandas’s solicitors wrote: , 


‘‘We are instructed to give you notice to complete the necessary 
drainage work, obtain the completion certificate and get the property 
tenanted within three months from the receipt hereof by you, time being 
the essence of the contract, and we have further to give you notice that 
if you fail to comply with the above requisitions within the time aforesaid 
our client will cancel the contract.” 


This seems to have brought matters to a head? and on the 
5th* April, 1923, the appellant started the present proceedings 


one the Original Side of the High Court. In his plaint hé vouched 


the original agreement, stated that by a subsequent agreement 
the old building was pulled down and a new one built upon 
the site, and that it was agreed that the costs of construction of 
the new building should be shared between him and Narandas. 
The drainage difficulties were referred to, the alleged obstruction 
by Narandas, the arbitration proceedings and the depreciation 


of the property, and the appellant prayed that Narandas should _ 


be ordered specifically to perform the original written agreement 
and to pay to him the Rs. 1,90,000 as the price of the half share 
sold, and also half the costs of the new building. Other reliefs 
were asked for which are not now material. 

Narandas defended the suit. In his written statement he 
admitted the agreement of the 18th December, 1920, and the 
subsequent variation. He denied that he had obstructed the 
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appellant in any way; he relied*upon his solicitor’s notice of 


_ the 28th March, 1923, and said that owing to the appellant’s 


failure to complete the building within the time thereby limited 
he had cancelled the contract, and he accordingly denied that 
the appellant was entitled to any relief and claimed the dismissal 
of the suit. 


Paragraph 6 of his written statement with reference to the 
variation was as follows :— 

‘After the agreement (meaning the agreement of the 18th December, 
1920) was entered into it was agreed between the parties that instead of 
complying with the terms of the municipal notice the building should be 
pulled down and a new building should be erected on the site. The origi- 
nal agreement stood varied accordingly.’ 

No reference was made to the agreement for sharing the 
costs of the new building, but it was admitted before the Trial 
Judge and has not been disputed before this Board. 


In the Court of Appeal the appellant amended his prayer 
and asked for specific. performance of the original agreement 
as varied. Their Lordships are somewhat embarrassed by the 
fact that the actual, amendment made is not printed in the record, 
theré being only a quite inaccurate reproduction of the Chief 
Justice’s note of the application to amend. S 

On the 26th June, 1924, before the suit came to trial Naran- 
das died and the respondents now represent his interests. 


The préncipal question which has been argued in the present 
appeal is whether clause 4 of the agreement of the 10th Decem- 
ber, 1920, applied after the variation. At the time the suit was 
‘instituted it is admitted that the new building was still without 
drainage and was untenanted, and in fact, untenantable. The 
contention of the respondents was that the effect of the parol 
Variation was merely to substitute the erection of a new build- 
ing for the partial demolition, and repair of the old. building, 
so that the new building, not having been erected within the two 
months allowed by the first ‘part of clause 4, the completion of 
the sale of the half share of the property would have to wait 
until the building was finished and fully tenanted. Much re- 
liance was placed by the respondents’ counsel upon the words in 
Narandas’s statement above quoted (which it was said both 
Courts had accepted) that “the original agreement stood varied 
accordingly,” as meaning that apart from the substitution of 
new erection for repair all the terms of the original agreement 
were to stand. If this is the true effect of the agreement which 
the parties made, it is clear that the suit as, a suit for specific 
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performance of the contract ‘of sale was premature and must 
fail; it being admitted by the appellant that the suit was one e for 
specific performance only and not for damages. 


` The appellant, however, contended that clause 4 had ‘no 
application to the varied contract and that the effect of the 
agreement to erect a new building was to relieve him altogether 
of his obligation to do the repairs necessitated by the municipal 
notice, and that, therefore, the term for completion fixed under 
the original agreement as dependent upon the repairs must go 
out altogether leaving only the implication of law that the con- 
tract was to be completed within a reasonable time (Indian 
Contract Act, section 46). He did not allege any specific agree- 
ment that clause 4 should be deleted any more than the respond- 
ents alleged a specific agreement for its retention. His conten- 
tion was that it ceased to be applicable and necessarily dis- 
appeared: that its disappearance was consequential upon the 
dropping of the repairs, and was in no way inconsistent with the 
statement that “the original agreement stood varied accordingly”. 
This apparently was the effect of the appellant’s amendment, and 
if it is the true construction, it is, in their Lordships, opinion, 
almost equally clear that the appellant must succeed. . 


Elaborate and carefully argued judgments were delivered 
by the Trial Judge and by the two Judges of the Court of 
Appeal, and upon this point, which, in their Lordships’ view, is the 
pivot upon which the decision of the case must turn? they differ- 
ed.fundamentally. Talyarkhan, J., by whom the suit was tried, 
sums up his conclusions as follows:— 


“For the reasons stated above I find that clause 4 did not apply, Sad 
the contract, therefore, became one to be performed within a reasonable 
time, and, as already stated, all that the plaintiff had to do was to execute 
the conveyance on receipt of the consideration which both his evidence 
and his correspondence show he was always ready and willing to do.’’ 


The Chief Justice in the Court of Appeal says: e 


“In the result then I would hold that clause 4 applied to the varied 
agreement, and that in the events which happened the second branch of 
that clause applied, and consequently, completion was not to take place 
` until two weeks after the new building had been completed and fully 
occupied by tenants.” 


And his colleague, Crump, J.,-is to the same effect: 


‘Tf there was a contract, and admittedly there was, my conclusion is 
that the time fixed by clause 4 was intended to be applicable mutatis mutan- 
dis, and that plaintiff was not entitled to demand a conveyance until the 
new building was completed and fully tenanted. The plaintiff’s suit was 
therefore bad at the date of the institution. The plaintiff at that date had 
not performed his part of the contract.” 
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Each of the three judgments discussed at length the conduct 
of the parties subsequent to the varied agreement. The learned 
Trial Judge thought it important to see whether their conduct 
and acts were consistent with the applicability of clause 4, and 
he .was satisfied that neither of them acted in this belief. The 
Chief Justice, though evidently doubting whether in such a case 
subsequent conduct was relevant, came on his own analysis of 
the facts, as disclosed by the voluminous correspondence, to 
exactly the opposite conclusion, and his learned colleague in the 
Court of Appeal was of the same opinion; but in their Lord- 
ships’ view where, as in thé present case, the question is one 
purely of construction, the subsequent conduct of the parties 
is irrelevant. There is no difficulty here as to the meaning of 
words, and such cases as Attorney-General for East African 
Protectorate v. Watchman" have no application. It may well 
be, as the correspondence suggests, that Narandas’s advisers 
thought that clause 4 was applicable, and that the appellant 
thought it was not, and that each acted upon his own belief. 
The fact that the appellant made no demand for completion of 
the sale untif the ew building was nearly finished was not 
necessarily inconsistent with his present claim. He was trying 
to induce Narandas to take the other half of the plot off his 
hands, and may have been. waiting for this to eventuate. If 
he had.demanded completion before the new building came into 
being he might have been met with the objection that the agree- 
ment was one and indivisible and too uncertain to enforce. In 
the same way the fact that Narandas himself demolished the old 
building and quite possibly kept the proceeds of demolition, and 
that he retained the title-deeds of the property would be by no 
means conclusive of his part ownership. 


.Their Lordships, however, feel no doubt that the question 
propounded must be decided upon the terms of the written agree- 
ment andeof the agreed variation construed, so far as may be, 
in the light of the surrounding circumstances. They feel that 
there is force in the respondents’ argument that the subject of 
the agreement was essentially something capable of producing 
profits and that until this was brought into being, either under 
the original agreement by making the old building tenantable, 
Or under varied agreement by the erection of a new building 
he was under no obligation to buy. They think that this was so 
under the original agreement; it seems to be implicit in 
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clause 8; but to say that, thergfore, it was of the essence of the 


varied agreement, comes very near to begging the question. If- 


it were so why was not the obligation to erect the new building 
laid in terms upon the appellant? Yet, even as pleaded by 
Narandas in his written statement, no such obligation was 
imposed, nor was there any indication of what the new building 
was to be. It was contended in the Courts in India that rebuild- 
ing was covered by the terms of the original agreement, but 
this argument was rightly rejected in both Courts. Before 
the Board the contention was that as the variation merely substi- 
tuted rebuilding for repair the obligation was necessarily upon 
the appellant inasmueh as he had agreed to do the repairs, but 
this again seems to their Lordships to be rather a forced 
deduction. 


On the best consideration which their Lordships’ can give 
to a question of much uncertainty they think that this argument 
cannot prevail. The subject-matter of the varied agreement—a 
new building of unknown character and extent, of unknown cost, 
and to be erected by one or other of the parties, or possibly by 
both together—was such an entirely different proposition from 
the execution of certain definite repairs to an existing build- 
ing to be done by the owner under the requisition of a public 
authority, that it is, in their Lordships’ opinion, impossible 
either to deduce from the facts or to assume that conditions 
which were to apply to the latter case would be equally applica- 
ble to the former. Their Lordships find themselves unable 
to draw this conclusion either from the terms of the variation as 
pleaded by Narandas or from the silence of the parties as to the 
details of the new scheme. The surrounding circumstances to 
which it is legitimate to resort throw no light upon the question. 


It is true that prior to the original agreement the appellant had — 


had plans for a new building prepared, but they had been reject- 
ed by the municipal authorities, and it is not suggested that 
Narandas had agreed to them or that the varied agreement had 
any relation to them. All that the parties had agreed to was 
that there should be a new building, the character and cost and 
the responsibility for the erection of which were left indefinite. 


In particular with regard to clause 4 of the original agree- 
ment, their Lordships are unable to hold that it was, or. must 
have been, intended to remain applicable to the new development. 
The appellant may well have been content to wait for his pur- 
chase money—for that is all that completion .meant..to him— 
until he had done the comparatively small repairs which the old 
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building required; they were quite definite, and apparently could 


‘be done without difficulty in the two. months; but it can hardly 


be assumed that he would be equally content to defer his, right 
to. payment as indefinitely as the varied contract with clause 4 
applying weutatis mutandis would necessitate. Had this been 
in any sense the intention of the parties their Lordships think 
that. there must have been a much more definite specification of 
the new building and much more definite provisions as to its erec- 
tion. That the original agreement was to “stand varied accord- 
ingly,” if this is to be taken as part of the actual agreement 
come to-and not merely as,Narandas’s understanding of what 
was implied, meant no more, in their Lordships’ opinion, than 
that such terms as were applicable to the new scheme should 
stand, and such as were inapplicable, should go out, leaving it, 
in the event, for the Courts to decide which were and which 
were not so applicable. 

The result is, as their Lordships hold, thle no time was fix- 
ed for completion of the sale under the varied contract, and that 
it must be implied that it was to be completed in a reasonable 
time, which had dearly elapsed by the date of the institution of 
the suit. 

It was argued by the respondents that even assuming this to 
be the case the appellant had lost his right to specific performance 
by his delay. This is in one sense a curious argument : the main 
defence with which their Lordships have dealt in detail was that 
the suit was premature; this alternative contention would make 
it too late. But it is not suggested that the position of the 
purchaser had been so prejudiced by appellant’s delay in seeking 
“specific performance that it would be inequitable to enforce it, 
and apart from this the Indian Limitation Act* allows him three 
years to sue. Their Lordships also doubt whether all the delay,. 
such as it was, can be ascribed to the laches of the appellant, 
who was left to finance the rebuilding without any assistance 
from hise would-be partner, and it is obvious that he was faced 
with considerable difficulties? It is also clear from Narandas’s 
notice of the 28th March, 1923, that he was professing willing- 
ness to complete only a few days before the present proceedings 
were commenced. Their Lordships think, therefore, that there 
is” no substance in this alternative plea. 

The Trial Court and the Court of Appeal dees as they 
did on most points, on the question whether the three months 
limited by this notice ‘was reasonable, but, on the view which 
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their Lordships take of the construction of the contract this 
question is immaterial. 


In the result their Lordships hold that the appellant is en- 
titled to specific performance of the contract of sale and to 
payment of a half share of the costs of rebuilding. 


Their Lordships will humbly advise His Majesty that the 
decree of the High Court, dated the 5th December, 1927, should 
be varied by reinstating the decree of the Court of first instance 
dated the 21st January, 1927, the reference therein to the agree- 
ment of the 18th December, 1920 being qualified by the addition 
of ‘the words “subject to the variation referred to in the 6th 
paragraph of the plaint as amended” but maintaining the High 
Court’s dismissal of the appellant’s appeal to them, Appeal 
No. 14.0f 1927. The case will be remitted to the High Court to 
‘apportion the costs incùrred in the two Appeals Nos. 14 and 22 
of 1927, and the appellant will pay to the respondents the costs 
properly attributable to Appeal No. 14 and will receive from the 
respondents the costs of Appeal No. 22 together with three- 
quarters of his costs before this Board. He will pay to the 
respondents such costs as they may have incursed on Mi petition 
for the admission ọf further evidence. 


Solicitors for appellant: Barrow, Rogers & Nevill. 
Solicitors for respondents: T. L. Wilson & Co. 
K.J.R. “Appeal allowed. 
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The question whether there had been such a sale or not is a question 
of fact, and it does not cease to be such a question merely because some of 
the items of evidence adduced to prove the sale consist of entries in the record 
of rights prepared under the Punjab Land Revenue Act (XVII of 1887). 

The question whether a statutory presumption is rebutted by the rest 
of the evidence is always a question of fact. 

Questions of law and fact are no doubt often difficult to disentangle, but, 
as regards jurisdiction to interfere in second appeal under S. 100 of 
Civil Procedure Code, the following Propositions are clearly established :— 

(1) There is no jurisdiction to entertain a second appeal on the ground. 
of erroneous finding of facts, however gross the error may seem to be. 

(2) The proper legal effect of a proved fact is essentially a question 
of law, but the question whether a fact has been proved when evidence 
for and against has been properly admitted is necessarily a pure question 
of fact. 
`” -(3) Where the question to be decided is one of fact, it does not involve 
an issue of law merely because documents which were not instruments of 
title or otherwise the direct foundations of rights but were really historical 
materials, have to be construed for the purpose of deciding the question. 

(4) A second appeal would not lie because some portion of the evidence 
might be contained in a document or documents and the first Appellate Court 
had made a- mistake as to its meaning. $ 

Mussummat Durga Choudhrain v. Jawahir Singh Choudhri, Nafar v. 
Shukur? Midnapore Zemindary Co. v. Uma Charan Mandal Nowbut Singh 
v. Chuttur Dharee Singhs and Kumeda Prosunna Bhuiya v. The Secretary 
of State for India in Council® relied on and approved. 

Dhanna Mal v. Moti Sagar® distinguished. 

Judgment of the High Court affirmed. 


Appeal No. 31 of 1929, by special leave, from a decree of the 
High Coust, Lahore (Broadway and Fforde, JJ.), dated the 3rd 
January, 1924, affirming a decree of the Additional District 
Judge of Sheikhpura, dated the 26th March, 1923, which revers- 
ed a decree of the Senior Subordinate Judge of Sheikhpura, 
dated the 20th January, 1923. , 


The facts of the case may be summarized as follows:— 


The plaintiffs-respondents were the mortgagors of the lands in 
dispute, which they mortgaged to one Miran Bakhsh with possession 
for Rs.°1,200 by a registered deed of mortgage, dated the 15th 
March, 1880, for a term of 20 years. The mortgagee agreed to take 
the rents and profits of the property in lieu of interest on the 
mortgage-debt, and it was provided that the mortgagors would be 
entitled to redeem the mortgage after the expiry of 20 years. On 
the 17th November, 1920, the mortgagors (plaintiffs-respondents) 
ee eee ee. 

1. (1890) L.R. 17 I.A. 122: ILL.R. 18 C. 23 (P.C.). 
2. (1918) L.R. 45 I.A. 183 at 187: I.L.R. 46 C. 189 (P.C.). 
3. (1923) 29. C.W.N. 131: 45 M.L.J. 663 (P.C.). 
.. 4 (1873) 19 W.R. 222,° > 5. (1914) 19 C.W.N. 1017. 
6. (1927) L.R. 54 I.A. 178: I.B.R. 8 Lah. 573: 52 M.L.J. 663 (P.C.). 
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filed ca present suit to redeem ¢he mortgage on payment of the 
mortgage-debt of Rs. 1,200 against the mortgagee and the appel- 
lants, who were the purchasers of the rights of the mortgagee. 


The appellants (defendants) denied the right of the plaintiffs 
to redeem the mortgage on the ground that they (the defendants) 
had purchased the equity of redemption from the mortgagors by 
an oral sale for Rs. 800 in or about 1892. The mortgagors denied 
this allegation, and this question was the sole issue for determina- 
tion between the parties and was found against the appellants (de- 
fendants) by the Additional District Judge on first appeal, and the 
High Court held that it had no jurisdiction to interfere with the 
said finding of fact on second appeal. 


The learned Trial Judge put the issue between the parties in 


the following words :— 


1.> Does the relation of mortgagor and POTERS exist bet- 
ween the plaintiffs and defendants 3 to 7? 


f 4. Was the land in suit-sold to defendants 3 to 7 by the 
mortgagors Sultan and Mohammad Bakhsh? 


Both parties produced oral and documentary evidence. The 
plaintiffs (mortgagors) objected at the trial that oral evidence 
of the sale of the equity of redemption was inadmissible, but the 
objection was disallowed, and the evidence was recorded. 


In proceedings under the provisions of the Punjab Land Reve- 
nue Act, 1887, the appellants (defendants) were recorded as land- 
owners in respect of the mortgaged lands in certain revenue papers 
prepared under section 31 of the Act. The section prévides that 
the record of rights for an estate shall include the following 
documents, namely :— 


(a) Statement showing so far as may be practicable— 


(1) the persons who are landowners, tenants or assignees of land 
revenue in the estate, or who are entitled to receive any of the rents, profits 
or produce of the estate or to occupy land therein; 


(2) the nature and extent of the interests of those persons, and the 
conditions and liabilities attaching thereto. 


Section 44 of the Act provides as follows :— 


“An entry made in a record of rights in accordance with the law’ for 
the time being in force, or in an annual record in accordance with the 
provisions of this chapter and the rules thereunder, shall be presumed to 
be true until the contrary is proved or a new, entry is lawfully substituted 
therefor.’’ 

After examining the evidence the Trial Judge delivered judg- 
ment on the 20th January, 1923. He found the first and fourth 
issues mentioned above against the plaintiffs on the ground that 
section 44 of the Punjab Land Revenue Act, 1887, was presump- 
tive evidence of title in favour of the*appellants (defendants). He, 
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therefore, made a decree dismissing the plaintiffs’ suit and from 
that decree the plaintiffs appealed to the Additional District Judge, 
who delivered judgment on the 26th March, 1923. 


After considering the authorities the learned Additional Dis- 
trict Judge summed up the effect of the mutation proceedings in the 
following words :— prls 


‘From a consideration of these rulings it seems to me clear that though 
an entry in a revenue record is presumed uader section 44 of the Punjab 
Land Revenue Act to be true, such entry of itself confers no title, and it 
is sufficient to prove that possession was originally obtained as a mortgagee 
to shift the onus so as to require the mortgagee to prove that the relation- 
ship of mortgagor and mortgagee has ceased to exist and he has secured 
a valid title as owner. I, therefore, hold that when the present defendants 
admitted the factum of mortgage the onus lay on them dispite the revenue 
entries in their favour to prove that they were in possession not as mortga- 
gees but as owners.” 


The learned Appellate Judge then examined the evidence and 
came to the following conclusion :— 


“The rulings already referred to by me, however, make it clear that the 
mortgagee cannot rely on presumptions, but must prove an out and out 
as well as valid sale before he can be allowed to usurp proprietary rights 
in the land mortgaged with him. 


“In my opinion®the evidence adduced by the defendants fails to dis- 
charge the onus laid upon them. 


‘In their pleas the defendants urged that the land was sold by Moham- 
mad Bakhsh and Sultan for Rs. 2,000 and was then redeemed from Miran 
Bakhsh (the mortgagee). The evidence, however, is to the effect that the 
mortgagee rights of Miran Bakhsh were purchased four or five months 
prior to thegacquisition of the equity of redemption. 


‘‘When there is a discrepancy in such broad facts what reliance can 
be placed on oral evidence relating to minor points in the transaction? 


“Finding that the onus lay on defendants to prove that the mortgage no 
longer subsists, and that they have failed to discharge such onus, I accept 


the appeal.” 

The Additional District Judge, therefore,.made a decree for 
redemption in favour of the plaintiffs, and from that decree’ the 
defendants appealed to the High Court, Lahore, and the appeal 
was heatd by Broadway and Fforde, JJ., who delivered judgment 


on the 3rd January, 1924. It was contended before the High Court 
that ; f i i 


“the learned Additional District Judge had not attached that weight 
to the presumption of correctness of the entries that was due to them owing 
to the provisions of section 44 of the Punjab Land Revenue Act, 1887.” 


But the learned Judges of the High Court repelled the 
contention, observing: 


. “Now it cannot be denied that such revenue records as have been 
Produced show the appellants (defendants) as owners- of this land and 
section’ 44 of the Land Revenug Act undoubtedly enacts that entries in 
such records shall be presumed to be correct. The learned Additional 
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‘District Judge- has, however, fully realized this aspect of the case and has P.C. 
considered and weighed this evidence with all possible care.” Wall 
4 . ti . . . 1 
The High Court concluded their judgment in the following Mohammad 
., V. 
words :— . Mohammad 
‘Mr. Hasan Imam (counsel for the defendants) admitted that the Bakhsh. 


onus of proving the sale lay on his clients. Whether a sale had or had 
not been effected is a question of fact and this question has 
been decided against the appellants (defendants) by the learned Addi- 
tional District Judge. In cqming to his decision the learned Additional 
District Judge has not contravened any legal principles and we are not, 
therefore, competent to examine the correctness of his finding.” 

Against the decree of the High Court dismissing the defend- 
ants’ appeal, they now appealed, by special leave, to His 
Majesty in Council. 


_The judgment of the High Court is reported in I.L.R. 5 
Lah. 84. 

De Gruyther, K.C. and Wallach for appellants. 

Dube for respondents. 


. 16th December, 1929. Their Lordships’ judgment was 
delivered by . 


Sir Brnop Mirter.—The following genealogical tables will Sir Binod 
. show the relationship of the parties to this litigation, and will Mitter. 
be helpful in understanding the disputes between them :— 


A. 5 


PIR BAKHSH. 








Muhammad Bakhsh (original mortgagor), Sultan (original mortgagor) 
Plaintiff No. 1, 
now represented by his son Umar. 





| | | 
Muhammad Husain Shera Kala, Nawab 
Plaintiff No. 2. (died childless). 
Rahmat Ali, . ; 
- Plaintiff No. 3. 
Ema ooo 
Hakim Ali, Muhammad Ali, 
Defendant No. 8. Plaintiff No. 4. 





B. 
MIRAN BAKHSH (the original mortgagee) 





l l 
Allah Bakhsh, P Nur Elahi, 
` Defendant No. 1. Defendant No. 2, 


P.C. 
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Cie 
DARE KHAN 





Wali Muhammad (Purchaser from Ali Muhammad (Purchaser from Muhammad 

Defendant No. 3, Miran Bakhsh) Miran Bakhsh) Bakhsh 

Appellant No. 1. (Purchaser from 
Miran Bakhsh) 


| 
Muhammad Husain, Hassan Muhammad, 


Defendant No.-4, Detendant No. 5, | 
Appellant No. 2. Appellant No. 3. 
(Sa, ye Bo eee 
Muhammad Yusaf, . Muhammad Yunis, 
Defendant No. 6, Defendant No. 7, 
Appellant No. 4. Appellant No, 5. 


The facts out of which this present appeal arises, are shortly 
as follows:— 

By a registered deed, dated the 15th of March, 1880, and 
executed by Sultan and Mohammad Bakhsh, certain lands and 
wells were mortgaged to the aforesaid Chaudhri Miran Bakhsh 
in consideration of the sum of Rs. 1,200. The mortgagees went 
into possession, and it was a term of the mortgage that the 
mortgagors would not be competent to redeem the mortgaged 
premises until after 20 years from the date of the mortgage. 

About the year 1891 Miran Bakhsh transferred his in- 
terest to Wali Mohammad, Ali Mohammad, and Mohammad 
Bakhsh, sons of Dare Khan, all named in the above-named genea- 
logical talles, and- they went into possession after their 
purchase. 

: It is alleged by the defendants that the mortgagors Moham- 
mad Bakhsh and Sultan sold their equity of redemption about 
the year 1891 or 1892 to the defendant No. 3, and the said Ali 
Mohammad and Mohammad Bakhsh for Rs. 1,200 and Miran 
Bakhsh released the mortgaged premises to them. 

The plaintiffs, who are the mortgagor Mohammad Bakhsh 
and the “descendants of Suléan, denied such sale, and instituted 
the present suit in the Court of the Subordinate Judge of Sheikh- 
pura on the 17th November, 1920, against the sons of Miran 
Bakhsh and the present appellants for the redemption of the 
mortgaged premises. The only point discussed before the Board 
is whether the appellants have proved the sale. 

The learned Subordinate Judge who tried the case held that 
the alleged sale had been proved. From his judgment and decree 
there was an appeal to the Additional District Judge of Sheikh- 
pura (hereinafter referred toas the Appellate Court) who came 
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to an opposite conclusion. There was a second appeal to the uae 
High Court of Judicature at Lahore, and they held that the Wali 
Mohammad 


question whether there had been a sale or not is a question of a 
fact, and that it was not open to them to reconsider the evidence, Mohammad 





: : Bakhsh. 
as the Appellate Court had not contravened any of the provi- ce 
sions of section 100 of the Civil Procedure Code. sir Pinod 


The first question, therefore, for their Lordships’ consi- 
deration is whether the decision of the. Appellate Court, namely, 
that there had been no sale, is a pure question of fact, for, if 
that is so, then its decision was final. 

In the Punjab the sale might hive been oral, as it was not 
governed by the Transfer of Property Act. The case for the 
apnellante ig that the sale was oral, and the mortgagors on such 
sale executed a receipt showing that Rs. 800° had been paid to 
them and Rs. 1,200 to Miran Bakhsh. The appellant Wali 
Mohammad gave evidence and called witnesses to prove the exe- 
cution of the receipt, but both the trial and the Appellate Court 
held that the receipt had not been proved. 


The appellants’ case further was that on the sale there was 
mutation in favour of Wali Mohammad and, his brothers, but 
that the mutation records had been burnt during the Gujranwala 
riots in the Punjab in 1919. They, however, relied on a num- 
ber of entries in the record of rights prepared under the Punjab 
Land Revenue Act, being Act No. XVII of 1887, and they con- 
tended that these entries recognised the appellants og their pre- 
decessors as the owners of these properties, and that such entries 
duly made under S. 44 of the said Act are to be prestimed to 
be correct as to the facts they record until the contrary is proved. + 
The Appellate Court held that the mortgage being admitted, the 
- onus was on the appellants to show that the mortgage had been 
extinguished by subsequent sale. Their Lordships agree .with 
the High Court that the Appellate Court was right in its view 
on the question of onus. 

In the view of the latter Court some of the entries in the 
record of rights were proved to be wrong, and after considering 
the evidence, both oral and documentary, and giving effect to 
the statutory presumption, it held that the onus upon the appel- 
lants had not been discharged. The first question, therefore, for 
rongideration is whether its decision that the sale has not been 
proved is a question of fact or involves any question “of law. It 
-has heen argued by the counsel for the appellants that the infer- 
ence drawn from the varjous entries in the record of rights is a 
question of law, and that the: Appellate Court drew a wrong: 
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ene inference from them. The respondents contended that these vari- 


Wali ous entries are merely links in the chairi of evidence to prove the 


Mohammad sale and that the question whether there wags a sale or not is a 
Meemi pure question of fact. 
a! . . £ . o 
Ea Section 100 of the present Code of Civil Procedure has 
ir DINO 


Mitter, replaced section 584 of the Civil Procedure Code of 1882. These 
sections are substantially the same in their terms and have often 
been considered by the Board and the different High Courts 
in India. No doubt questions of law and fact are often difficult 
to disentangle, but the following propositions are clearly 
established :— ° 

(1) There is no jurisdiction to entertain a second appeal 
on the ground of erroneous finding of facts, however gross the 
error may seem to be. (See Musiunmat Durga Choudrai v. 
Jawahir Singh Choudhri.) 

(2) The proper legal effect of a proved fact is essentially 
a question of law, but the question whether’a fact has been 
proved when evidence for and against has been properly admit- 
ted is necessarily a pure question of fact. (Nafar v. S hukur.?) 

(3) Where the question to be decided is.one of fact, it does 
not involve an issue of law merely because documents which 
were not instruments of title or otherwise the direct foundations 
of rights but were really historical materials, have to be con- 
strued for the purpose of deciding the question. (See Midnapur 
Zamindary Co. v. Uma Charan Mandal.*) 

In the last cited case the question the Board had to decide 
was the date of the origin of an under-tenure. The first Appel- 

„late Court fixed the date from the contents of some documents. 
No oral evidence had been called in this case. 


(4) A second appeal would not lie because some portion of . 
the evidence-might be contained in a document or documents and 
the first Appellate Court had made a mistake as to its meaning. 
(See Nowbutt Singh v. Chutter Dharee Singh) The judgment 
in this case was delivered by Sir Richard Couch, under section 
372 of the Civil Procedure Code of 1859, but it hag repeatedly 
been followed in decisions under the Civil Procedure Codes: of 
1882 and 1908. ; : 

-Great reliance was placed by the appellants’ counsel on 
Dhamma Mal. v. Moti Sagar, but there the tenancy was 

1. (1890) L.R. 17 I.A. 122 at 127: LL.R. 18 C. 23 (P.C.). 

`- 2. (1918) L.R. 45 I.A. 183 at 187: I.L.R. 46 C. 189 (P.C.). 

. 3. (1923) 29 C.W.N. 131: 45 M.L.J. 663 (P.C.). i 
w EEA . - 4 (1873) 19 W.R. 222.. a yok es 
5- 1927)’ L.R. 54 L.A; 178: ILR, 8 Lah. 573: 52 M.L.J. 663 (P-C.). 
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admitted and the question was whether it was permanent or 
not, and the solution of it depended upon what was the legal 
inference to be drawn from proved facts, or, in other words, the 
question was what was the legal effect of proved facts. The 
question whether a statutory presumption is rebutted by the rest 
of the evidence, as is the case here, is always a question of fact. 


(See Kumeda Prosunna Bhuiya v. The Secretary of State for 


India in Council.*) l 

This case’ was recently approved by the Board in the case 
of Midnapur Zamindary Co., Ltd. v. The Secretary of State for 
India." % 

Their Lordships are of opinion that whether there was a 
sale or not is a question of the fact. In this case both parties 
led evidence oral and documentary. The Appellate Court, as 
has already been stated, held that many of the entries, notwith- 
standing the presumption under section 44, were incorrect. The 
entries relied on by the appellants were not the foundations of 
their title but were mere items of evidence adduced by them to 
prove the sale. The only question as regards the entries is their 
evidentiary value on the fact in issue, viz, the sale. Their 
Lordships, therefore, have no hesitation in holding that the find- 
ing of the Appellate Court that there was no sale is final, and 
that the judgment of the High Coirt is right. The appeal 
should, therefore, be dismissed with costs and they will humbly 
advise His Majesty accordingly. ` 

Solicitors for appellants: Ranken Ford & Chester. 

Solicitors for respondents: T. L. Wilson & Co. 


Bire Appeal dismissed.” 


PRIVY COUNCIL. - 


[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT:—LorpD ATKIN, Lorp THANKERTON, Sir JOHN 
WALLIS AND SIR LANCELOT SANDERSON. 


Bai Mangu and others 7 .. Appellants* 
v. f f - s 
The Bharatkhand Cotton- Mills Coy Ltd. .. Respondents. 


Company—Shares in—Allotment of—Executory contract valid ‘for, be- 
fore allotment—Conditions—Preference shares—Allotinent to creditors of, 
for their claims—Offer of—Meanirg. true of—Concluded contract for— 
Proof of. 


~~ *P.C.*Appeal No. 118 of 1927. Bok -—— -= --— 28th January, 1930. 
6. (1914) 19 C.W.N, TOZ te oe 7: (1929) L.R. 56 I.A. 388, 
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; There may be a valid executory pet for the allotment of shares 
in a Company constituted by offer and communicated by acceptance before 
allotment is made. If, however, the only facts’ are that there is application 
for shares to a Company, and nothing further is done by the Company but 
allotment, there is no concluded contract until the allotment is communi- 
cated to the applicant. The offer of a Compariy to allot preference shares 
to creditors for their claims can only mean for their just claims, not for 
what they may put forward as their claims. 

Held, on the evidence, that there was a concluded contract between K 
and the respondent Company to take preference shares for the amount which 
he should be entitled to claim. ° 

Consolidated appeal No. 118 of 1927 from three decrees of 
the High Court, Bombay (Marten and Fawcett, JJ.), dated the 
8th October, 1924, reversing three decrees of the First Class 
Subordinate Judge of Ahmedabad, dated the 10th July, 1922 


and dismissing three suits which he had decreed. 


The material facts of the case, for purposes of the present 
report, are sufficiently fully stated in their Lordships’ judgment. 

The appellants-plaintiffs claimed from the respondent Com- 
pany preference shares asserting that the Company had agreed in 
the year 1912 to issue to them so many preference shares as would 
at their par value satisfy their claims under deposit receipts of the 
Company, dated the 31st October, 1911, and issued to the appel- 
lants—in order of their appeals—for Rs. 50,000, Rs. 75,812-8-0 
and Rs. 11,605-2-8, respectively. 


~ The High Court (differing from the Trial Judge) held that 
the appellants had not proved any agreement by the Company to 
issue to them preference shares in respect of the said deposit re- 
ceipts, Mr. Justice Fawcett concluding his judgment in the follow- 
ing words :— , 

“I do not think that the resolution of 20th April, 1912, could confer 


“any right on Kevaldas (the plaintiff) to get such (ie., preference) shares, 
and the circumstances were not such as to bind the Company to issue pre- | 


ference shares to him to the extent of his just dues ‘as a creditor. There 
would really only be a contract to do so when the Company had actually 
allotted him the shares and communicated this to him. As laid down in 
Gunn’s case? if a man applies for shares in a Company, and the directors 
allot them to him, and after the allotment, but before it is communicated 
to the applicant, he withdraws the application, there is no complete contract 
and he is not bound to accept *them. Similarly here, there was, I think, 
no contract binding the Company to give the preference shares until at any 
rate the agents had actually allotted them under the authority conferred on 
them by the resolution. I think the minutes show that the question put to 
Kevaldas was only whether he would be willing to take’ preference shares, 
if allotted to him, and that there was no definite undertaking to allot such 
shares.’ ; 


. Against the judgment of the High Court dismissing their 
suits, the plaintiffs preferred the present appeal to His Majesty 
in; Council. x » 


pui .1. (18679 3 Ch. App. 40. > ? 
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De Gruyther, K.C., Raikes, K.C. and G. D. McNair for 
appellants. 

Upjohn, K.C. and Parikh for respondents. 

28th January, 1930. Their Lordships’ judgment was deli- 
vered by 

Lord ATKIN.— This is an aA from a deiei of the High 
Court of Judicature at Bombay reversing a decree of the Sub- 
ordinate Judge of Ahmetlabad and dismissing with costs a suit 
brought by the appellants against the respondent Company. 
There has'been much litigation between the parties and others 
which is relevant to+the issues that arise in these suits. The 
course of the litigation has been carefully and adequately set 
forth in the judgment appealed from of the present Chief Justice 
of Bombay, who has appended to his judgment a valuable table 
of the relevant dates and decrees. The facts have also been 
fully set out in the judgments below. In the view taken by their 
Lordships it becomes unnecessary to discuss many of the matters 
that were in contest in the Courts below and before the Board, 
and their Lordships will proceed to state only so much of the 
facts as is essential to explain the reason for éheir decision. The 
‘respondent Company, the Bharatkhand Cotton Mills Company, 
Limited, was formed in 1896. The appellant Kevaldas had from 
the beginning a substantial interest in it. He was chairman and 
manager, and his firm, who for this purpose may be treated as 
synonymous with himself, was at all material timgs until the 
end of 1911 secretary, treasurer and agent of the Company. In 
that capacity a running account existed between Kevaldas and 


the Company, running into large figures, in which Kevaldas: 


appears at sometimes debtor, at others creditors of the Com- 
pany. In the year 1905 Kevaldas started on his own behalf a 
weaving factory on land which he took on lease. The weaving 
factory was run in close co-operation with the spinning mills, 
which were the business of the Company, and no doubt might 
legitimately serve the Company’s ifiterests. In January, 1909, 
however, one of the shareholders, suing for himself and the 
other shareholders, commenced a suit against Kevaldas for a 
declaration, that the weaving factory was built out of the Com- 
pany’s money and was the property of the Company, and for 
an account of the profits made by Kevaldas out .of the Com- 
pany’s money used by him. The-claim to the factory was not 
persisted in, but on January 26, 1910, a preliminary decree 
was made declaring that Kevaldas was liable for profits made 
by the use of the Company’s money and directing the necessary 
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accounts and inquiries. In April, 1914, the Subordinate Judge, 
on consideration of the report of the Commissioner who took 
the account, dismissed the suit, but, in August, 1916, the 
Company’s appeal was allowed by the High Court, and a decree 
made in favour of the Company for Rs. 1,46,453, with interest 
at 9 per cent. as from May 15, 1910. This money decree was 
executed against Kevaldas’s property between 1916 and 1920, 
and a sum of Rs. 47,677 was realised. In June, 1923, this 
Board dismissed an appeal by Kevaldas against the decree*. 


Meantime the circumstances had arisen out of which the 
present claim by Kevaldas arises. In May, 1910, the Company 
confirmed a special resolution for the purchase of the weaving 
factory from Kevaldas for a net sum of Rs. 3,51,000, “to be 
brought to account in his name,” and took over the factory as 
from May 15, 1910. The validity of this sale was challenged 
in subsequent litigation between Kevaldas and the Company, 
but without success, and the debt so created for the purchase 
price must be taken to be established. The result of bringing it 
into account with Kevaldas, together with a further sum of 
Rs. 87,975, whiche was credited as the price of stores, etc., taken 
over, was to convert a debit of nearly a lac. and a half into a 


_ credit to Kevaldas of nearly 3 lacs. This sum was reduced by 


drawings until in September, 1911, it stood at something over a 
lac. On September 1 Kevaldas issued a deposit receipt in the 
name of the Company to himself, which later he endorsed to his 
wife, and for which a few days later he substituted a deposit re- 
ceipt in the name of his wife. The account, however, was still 


‘running, and on October 31, 1911, he cancelled the existing 


deposit receipt and issued three deposit receipts in varying 
amounts to his wife and his daughter-in-law and himself 
amounting in all to Rs. 1,37,417, which was the balance then 
standing to his credit. It is not disputed that the wife and 
daughtes-in-law were nominees for Kevaldas, and that the rights 
of the parties must be defermined as though Kevaldas alone 
had held the receipts. In August, 1911, the Mills had been des- 
troyed by fire, and later in the year Kevaldas decided to retire 
from the position of secretary and agent, a position which he 
ceased to hold on December 31, 1911. 


The point of time is now reached at which the alleged cause 
of action in this suit arose. The Company, being in some finan- 
cial difficulty, determined to reduce its capital and to make an 


See 28 C'W.N. 930.—K.J.R. 
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issue of preference shares. Qf the preference shares some were 
to be allotted to creditors in satisfaction of their debts; the 
balance was to be available for the purpose of raising further 
working capital. Kevaldas alleged that he agreed with the 
Company to have preference shares allotted to him to the nomi- 
nal value of the debt owing by the Company to him and his 
nominees, represented by the amount of the deposit receipts, 
with accrued interest and some addition to the current account, 
which was incurred between October 31, 1911, and the actual 
‘date of his resignation. In the present suit he claims specific 
performance of the agreement or, alternatively, damages for 
non-delivery. As the Company attained considerable prosperity 
during the war years and after, the. preference shares, with 
arrears of dividend, represent a value much greater than the 
original debt. The Company deny that there ever was a con- 
cluded agreement to allot shares to Kevaldas; but if there were, 
‘they say that the result of the shareholders’ action brought in 
1909 was to show that there never was in fact any balance due 
in 1911, and therefore the deposit receipts must be taken to be 
given without consideration; or, in the alternative, they say: that 
the shares were only to be given for the ultifnate nett indebted- 
ness of the Company on all accounts; and as against the debt 
due on the deposit receipts there must be set: off the balance of 
the amount of Rs. 146,453-0-2 and interest due on the decree 
of August, 1916. The Subordinate Judge found in favour of 
Kevaldas that there was a binding agreement to allot preference 
shares in satisfaction of the debt substantially represented by 
the deposit receipts, and decreed specific performance. accord- 
ingly. ts 
The learned Judges of the High Court found that the result 
of the decision of the High. Court in the shareholders’ action 
was to negative the existence of any debt which could support 
the deposit receipts; for the amounts found. due to the Company 
should have been credited in the «current account, and would 
have resulted in a debit balance to Kevaldas instead of a credit. 
This view disposed of the action, but they proceeded to express 
their opinion that there was no concluded contract. The opinion 
of the Chief Justice was that there was no. consideration for it; 
a view which does not dispose of an alleged contract to-allot 
shares for such an amount as should be found to: be due in 
the future. Mr. Justice Fawcett held that there could: be no 
concluded contract until after allotment in fact and communi- 
cation of the allotment to the proposed, shareholder. Their 
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Lordships cannot uphold this view of the law. There may be a 
valid executory contract for the allotment of shares constituted 
by offer and communicated acceptance before allotment is made. 
If, however, the only facts are that there is application for shares 
to a Company, and nothing further is done by the Company but 
allotment, there is no concluded contract until the allotment is 
communicated to the applicant. These are the facts in Gunws 
case’ relied on by the learned Judge; byt they are not the facts 
alleged in this case. f 

There is no very clear evidence of the contract. It consists 
of the minutes of meetings of the shareholders of the Company 
and of the subsequent conduct of the parties. The material 
meeting is of April 20, 1912. A resolution was proposed that: 
“The secretaries, treasurers and agents are hereby authorised to 
allot at the par value of the shares to Kevaldas and to other 
creditors of this Company for their claims so many of the pre- 
ference shares as would be sufficient to satisfy their claims.” 
After certain amendments were moved, the minute records: 
“Mr. Kevaldas Tribhovandas, on being asked, said that he 
agrees to take preference shares in respect of moneys which may 
be found due on making account of the moneys which may be 
claimable in his own name, in the name of his wife, and in the 
name of his son, making up the amount by calculating interest 
at 6 per cent.” Later, on a submission of May 11, 1912, 
Kevaldas went to arbitration with Mulchand, his then successor 
in the offic® of secretary and agent, ag to the right to have pre- 
ference shares, and an award was made that Kevaldas, his wife 
and daughter-in-law were bound to take preference shares “for 


_ the amount which may be due to them by the Company.” There 


may be some doubt whether this award, to which the Company 
were not in terms a party, was in itself evidence on the issue; 
but Kevaldas subsequently applied to the Court to have the 
award filed in Court, and thereby clearly made it evidence 
against fim. As far as the Company was concerned, they re- 


` tained preference shares to meet any possible claim by Kevaldas, 


and kept dividends in reserve accordingly. ~The directors’ report 
for the year ending December 31, 1919, shows a sum of 
Rs. 9,000 to be kept credited for payment of dividend and 
shares, which would on a rough estimate come to this amount, 
till the disposal of that suit; that is pending against the family 
of Kevaldas and others in the event of its being held that shares 
should be given to them.” In the present suit the Company, 


1, (1867) Ie.R. Ch. App. 40. 
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pleading before the decree of August 22, 1916, had been given 
in their favour, alleged in para. 30 of their written statement that 
though nothing was due to.the plaintiff, “yet if on accounts 
being taken (if any amount be found due to him) we were and 
are always prepared to give him preference shares for the 
amounts which may justly be found due to him, and to 
accept such preference shares he has given his consent.” 
It appears to their Lordships, on consideration of the whole 
of the minutes, correspondence and other facts, including those 
above referred to, that there was a concluded contract between 
Kevaldas and the Company to take preference shares for the 
amount which he should be entitled to claim. 


But in ascertaining what that amount is their Lordships 
have no doubt that the balance of the sum due on the decree 
must be taken into calculation. The offer of the Company to 
allot preference shares to. creditors for their claims can only 
mean for their just claims, not for what they may put forward 
as their claims. It appears to their Lordships to have been 
accepted in this sense by Kevaldas. There was at the time of 
the offer the suit pending by the shareholdgr, which claimed 
that Kevaldas was indebted to the Company, and though at the 
time a majority of the shareholders were hostile to the suit pro- 
ceeding, they were powerless to stop it, and, in fact, it conti- 
nued. The present suit was brought in 1914, and it appears to 
their Lordships that the defendants were clearly entitled to raise 
the question what the true amount of the claim was, and though 
when they pleaded originally the shareholders’ suit had been 
dismissed, yet after the appeal was allowed in 1916 and a decree 
for Rs. 1,46,453 given, they were entitled by amendment to bring 
that sum into the accoutit, and their Lordships entirely approve 
of the decision of the High Court to admit the amendment. In 
this view of the case it is immaterial to decide whether there have 
been in existence two debts, one due by Kevaldas to the Com- 
pany, and another due by the Company to Kevaldas, or only 
one, the balance of a current account in which the items relied on 
appear on either side. The substance of the matter is that the 
Company only agreed to satisfy the creditors’ just claim: such a 
claim as he might have proved in a liquidation, and that in the 
present case Kevaldas’s claim can only be ascertained by deduct- 
ing fromthe amount owed to him by the Company the amount 
he owes the Company. Inasmuch as the balance is in favour of 
the Company the suit fails. o 
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Their Lordships ascertained from counsel for the Company 
that they were prepared to accept this view of the case, which 
their Lordships had formed on the conclusion of the appellants’ 
arguments. It became unnecessary, therefore, for their Lord- 
ships to form a final opinion upon the view expressed by the 
learned Judges of the High Court that the Company were entitled 
to treat the items making up the amount for which the decree 
was obtained as items which should have been included in the 
current account between Kevaldas and the Company, so that the 
credit balance for which the deposit receipts were given dis- 
appeared, and counsel of the Company were not asked to support. 
this finding. Their Lordships content themselves with saying 
that, as at present advised, they find it difficult to see how the 
Company can consistently use the items to destroy contra credits, 
and at the same time obtain a money decree for the full amount 
of. the items and proceed to execute it accordingly. If the case 
had turned on this they woitld have required further argument. 


‘A further complication arose in the suit, which might well 
have disposed of the plaintiffs’ claim at an early stage. It 
appears that, on April 12, 1912, Kevaldas mortgaged by as- 
signment the three deposit receipts in question to one Tulsidas 
to secure a pre-existing debt, and notice of the assignment was 
duly given to the Company. Tulsidas was a party to the present 
suit and obtained from the Subordinate Judge a decree for the 
full cash ammount due on the receipts. On appeal the High Court’ 
intimated that Tulsidas took subject to. equities, and thereupon 
by consent of all parties a consent decree was made which, as 
amended on March 2, 1922, provided that the Company paid 
Tulsidas the balance due to him, Rs. 86,444, with interest at 
7 per cent. from October 31, 1920. This payment was subject 
to the right of the Company to be credited with the amount 


against any sum that should be found to be due to Kevaldas on 


the depasit receipts, and was to be without prejudice to all other 
contentions which might be*raised by the parties. The assign- 
ment to Tulsidas would appear to preclude any right of Kevaldas 
to put the deposit receipts in suit in 1914, and if the payment 
by the Company to Tulsidas was on the footing of an assignment 
by Tulsidas of his rights on the deposit receipts, Kevaldas 
would be in difficulty in asserting any claim. The compromise is 
inartificially stated; but it appears to their Lordships that the 
true view is that, as far as the rights of the parties in this suit 
are concerned, Tulsidas disappears as though there never had 
been an assignment to or by him, and that Kevaldas acknow- 
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ledges that the Company are gntitled to recover from him by 
deduction from the deposit receipts if possible, if not, by any 
other way the amount which they paid to’ Tulsidas under the 
compromise. In the view taken by their Lordships. this sum 
falls to be deducted in the first instance from the sum due, to: the 
deposit. receipts. 

On the conclusion of the arguments for the appellants hele 
Lordships gave the parties an opportunity of agreeing the figures 
if possible on the footing of the view of the case breed 
above. Unfortunately, agreement as to the exact amount could 
not be reached on the information, available in England. All 
parties, however, have assented to the convenient procedure 
adopted by the Court of Appeal of expressing, in one decree the 
financial result of the relations between the parties including 
decrees now standing against either party. Their Lordships 
are unable to ascertain the precise figures, a task which will 
devolve upon the: Courts in India. The decree of the High 
Court requires to be varied, but the appellant substantially fails, 
and must pay the costs of the appeal. An account must be 
taken to ascertain how much should be credited to Kevaldas in 
respect of the dividends claimed to be deducted by the respond- 
ents in the execution scheditle, the dividends to be credited as 
they fall due with interest, if any interest is payable under the 
articles. On the other hand the Company are entitled to be 
creditéd with the payment to Tulsidas with interest in accord- 
ance with the consent decree of March 2, 1922e They are 
also entitled to their decree, - dated August 22, 1916, for 
Rs. -1,46,463,, with interest from May 15, 1910, less the sums 
realised on execution which must be ascertained and capital sums 
and interest adjusted accordingly. It is desirable that the 
balance so ascertained should be the only sum for which execu-. 
tion, should be permitted under the decree of August, 22, 1916: 


and the Court will determine the form of decree by entering up 


satisfaction or otherwise which will best achieve ttis result. 
There should be a stay of execution of the decree’ of August: 
22, 1916, until any further order which the Court in its dis- 
cretion may make. In the result the decree of October 8, 
1924, is varied by the omission of paragraphs 2 and 5 otherwise 
it will stand. The case is remitted to the High Court to be dealt 
with in accordance with their Lordships’ judgment. Their Lord- 
ships will humbly advise His Majesty occordingly. 

Solicitors for appellants: Stanley Johnson & Allen. 

Solicitors for respondents: T. L. Wilson & Co. > 
- K.J.R. Decree of High Court varied ‘and case remitted, 
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PRIVY CQUNCIL. 
‘[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 
PRESENT :—Lorp Tomiin, Lord THANKERTON AND LORD 
RUSSELL oF KILLOWEN. 


Ahidhar Ghosh .. Appellant* 
v. 
The Secretary of State for India in Council .. Respondent. 


Land Acquisition Act (I of 1894), S. 23—Market value of land acquired— 
High Courts decision as to, reversing Special Judge and restoring Collec- 
tor—Privy Councils interference, with—Conditions. 

In an appeal under the Land Acquisition Act from the decision of the 
High Court which réversed the judgment of the Special Land Acquisition 
Judge and affirmed the award of the Collector, the appellant was unable to 
make out that there was any wrong application of principle by the High 
Court in rejecting the evidence of an expert on which the Special Judge 
chose to act, or that any important point in the evidence was overlooked or 
misapplied. Following the principles enunciated ‘in Narsingh Das v. Secre- 
tary of State? as governing their Lordships’ Board in dealing with ques- 


tions of that kind their Lordships refused to disturb the conclusion of 


the High Court. 

Appeal No. 26 of 1929 from a decree of the High Court, 
Calcutta, dated the 23rd May, 1927, which varied a decree which 
had been made by the Special Land Acquisition Judge, 24- 
Perganas, on the 18th March, 1925, on a reference made 
under section 18 of the Land Acquisition Act of 1894. 

The Special Judge having enhanced the award made by the 
Land Acquisition Collector, the Secretary of State for India 
appealed to the High Court. The Judge’s finding as to the market 
value was based entirely on the evidence of an expert witness, Mr. 
Johnstone. The High Court having rejected this evidence upheld 
the award of the Collector, concluding their judgment as follows: 


“There is only one other piece of evidence in the case and it is import- 
ant. Under section 557 of the Calcutta Municipal Act (Act III of 1899) 
the market value of the land for the purposes of acquisition shall, until 
the contrary is shown, be presumed to be twenty-five times the annual value 
cf the Property as entered in the assessment book. In the absence of any 
evidence in the case it seems togus that this would be a safe guide in 
ascertaining the value.” 

From the said decree of the High Court the present appeal 
was preferred to His Majesty in Council. 


De Gruyther, K.C. and Dube for appellant. 

Dunne, K.C. and Wallach for respondent. 

De Gruyther, K.C_—The evidence produced on behalf of 
the appellant established that he was entitled to the amount 


*P.C. Appeal No. 26 of 1929. Ist May, 1930. 
1. (1924) L.R. 52 I.A. 133: 1.LeR. 6 L. 69: 48 M.L.J. 386 (P.C.), 
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awarded by the Special Land Acquisition Judge. The presump- 
tion under the Calcutta Municipal Act had been misapplied by 
the High Court. The evidence of our expert witness was 
sufficient to rebut the presumption. 


[Loro Tomuin.—The only question involved in this appeal 
is one of valuation of land, and all necessary principles appli- 
cable were considered and applied by the High Court. Under 
these circumstances the Board does not usually interfere: Nar- 
Singh Das v. Secretary of State] 


Counsel for the respondent were not called upon. 

lst May, 1930. Their Lordships’ judgment was delivered 
by 

Lorp TomLin.—This is an appeal from a judgment and 
decree, dated the 23rd May, 1927, of the High Court of Judi- 
cature at Fort William in Bengal, by which a judgiment and 
decree, dated the 18th March, 1925, of the Special Land Acqui- 
sition Judge at Alipur was varied. 

The nature of the case is this: The Municipality of 
Calcutta required certain land in Michael Dutt Street in Calcutta, 
and accordingly invoked the machinery of the Land Acquisi- 
tion Act, 1894, for the purpose of securing the property. Under 
that Act anybody seeking to acquire land sets the Government 
Collector in motion by means of a nuimber of declarations and 
notifications which need not be specifically referred to. Under 
section 11 of the Act, on a day which the Collector fixes, the 


Collector proceeds to inquire into the objections, if any, raised ` 


by the persons interested. He inquires into the value of the 
land and the nature of the interests therein. It is his duty 
to make an award as to the true area of the land, the compensa- 
tion which in his opinion should he allowed for the land, and the 
apportionment of the compensation among the persons interest- 
ed. Section 18 provides: 


“Any person interested who has mot accepted the dward may by 
written application to the Collector, require that the matter be referred 
by the Collector for the determination of the Court, whether his objection 
be to the measurement of the land, the amount of the compensation, the 
persons to whom it is payable or the apportionment of the compensation 
among the persons interested.” 


Under sub-section (2) of the same section the application 
must state the grounds on which objection to the award is taken. 
Then the matter goes to the Special Land Acquisition Judge, 

and under section 23, sub-section (1), in determining the amount 
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of compensation to be awarded dor the land acquired under the 
Act the Court has to take into consideration the market value 
of the land at the relevant date. 


Section 25, sub-section (1) provides: 


‘“When the applicant has made a claim to compensation pursuant to any 
notice given under section 9 the amount awarded to him by the Court shall 
not exceed the amount so claimed or he less than the amount awarded by 
the Collector under section 11.’’ 

It is necessary also to refer to the Calcutta, Municipal Act 
of 1899. Section 557 of that Act provides: 

“Any land or buildings which any municipal authority is authorized 
by this Act to acquire may be acquired under the provisions of the Land 
Acquisition Act, 1894, and for that purpose the said Act shall be subject 
to the following amendments.” 

The amendments include oné [sub-section ({d)] to this 
effect—. 


“The market value of the land or building shall until the contrary is 
shown be.presumed for the purposes of the said clause first of sub-sec- 
tion (1) of section 23 ‘(te, of the Land Acquisition Act, 1894),’ to be 
twenty-five times the annual value of the property as entered in the assess- 
ment book prescribed by this Act.” 

Under the Calcutta Municipal Act provision is made for the 
maintenance of a book in.which the assessments of lands and 
buildings are entered, and section 151 of the Act defines how the 
annual value of the buildings and lands is to be ascertained. 


What _bappened was this: The Collector in due course 
made an award, and the amount of his award was Rs. 69,778 
for the land. There was something else awarded in respect of 
the structures. The appellant, who was interested in the land, 
was dissatisfied with the award, and under section 18 he claimed 
a reference to the Special Land Acquisition Judge. The matter 
accordingly came before that Judge, and evidence was called 
before him, and he ultimately awarded Rs. 81,773. In making 
that award he proceeded upon the footing” of accepting the evi- 
dence of a Mr. Johnstone, a civil engineer, who was called as 
an expert by the persons interested in the land, and who gave evi- 
dence as to the value of the land. The Special Land Acquisi- 
tion Judge accepted Mr. Johnstone’s figures with one variation, 
tiamely, an increase in the amount of certain deductions by stib- 
stituting for a 6 per cent. basis a 10 per cent. basis. 

An appeal was taken to the High Court, and the High Court 
reversed the judgment of the Special Land Acquisition Judge 
and affirmed the award of the Collector. In doing that they 
proceeded: upon the footing ¢1) that they were not prepared to 
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accept the evidence of Mr. Johaistone, and that the presumption 
which arises under section 557, sub-section (d), of the Calcutta 
Municipal Act, 1899, therefore operated; and (2) that though 
the amount awarded by the Collector exceeded the amount calcu- 
lated in accordance with the presumption his award must stand 
having regard to section 25, sub-section (1) of the Land ae 
sition Act, 1894. 


The principles whieh govern their Lordships’ Board in 
dealing with questions of this kind were stated by Lord Buck- 
master in the case of Narsingh Das v. Secretary of State for 
India in, Council. In the judgment this passage occurs at 
page 135 :— 

“The matter, therefore, must be considered and determined in the same 
manner as if it were a judgment from a decree in an ordinary suit, but it 
has been repeatedly laid down by the Board that in such cases they will 
not interfere with judgments of the Courts in India as to matters involving 
valuation of property and similar questions where knowledge of the circum- 
stances and of the district may have an important bearing on the conclusion 
reached, unless there is something to show, not merely that, on the balance 
of evidence, it would be possible to reach a different conclusion, but that 
the judgment cannot be supported as it stands, either by reason of a wrong 
application of principle, or because some important goint in the evidence 
has been overlooked .or misapplied.’’ 

An examination of the judgments of the High Court shows 
that they had before them in regard to value the evidence of 
Mr. Johnstone and no other expert evidence at all, that they 
considered. and criticised Mr. Johnstone’s evidence, and that 
in the end they came to the conclusion that they could not accept 
his view as to value. Further, there being no evidence of value 
other than Mr. Johnstone’s evidence, they took the view that 
in those circumstances the presumption must prevail. 


Their Lordships are of opinion that it has not been made out 
that there was any wrong application of principle by the High 
Court in the rejection of Mr. Johnstone’s evidence or that any 
important point in the evidence was overlooked or misapplied. 
In these circumstances their Lordshfps are of opinion that they 
are not in a position to disturb the conclusion at which the High 
Court arrived. The appeal must be dismissed with costs. Their 
Lordships will humbly advise His Majesty accordingly. 

o7 Solicitors for appellants: Watkins & Hunter. 

Solicitors for respondent: Solicitor, India Office. 


K J: R.- eee USR O _ Appeal dismissed. 
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IN THE HIGH COURT OF JWDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLACE AND MR. JUSTICE 
ANANTAKRISHNA AIYAR. 


Sree Venugopala Rice Mill represented by Mallidi 


- Nagayya and others .. Appellants (Defts. 1, 3, 5, etc.) 
v. . 
Rajah of Pithapuram and others .. Respondents (PIF. and 


is Defts. 2, 4 and 38), 

Madras Estates-Land Act (I of 1908), Ss. 3 (11), 3 (15), and 56— 
Sale of a portion of ryoti land—Contract between land-holder and the pur- 
chaser that the portion of land should be used for building purposes instead 
of agricultural purposes in consideration of annual payments—Validity— 
Annual payments, if rent—Purchaser, if a ryot—Suit for specific perform- 
ance of the contract—Jurisdiction of Civil Court. 

There is nothing in the Estates Land Act to prevent the land-holder 
and the purchaser of a portion of the ryoti land in his estate from enter- 
ing into a contract with each other that that land in future should be held 
or used not for agricultural purposes but for building purposes. The 
consideration for the landholder agreeing to the same may ‘be either a 
lump payment made to him or annual payments. Such annual payments 
are not ‘‘rent” within the meaning of S. 3 (11) of the Estates Land Act 
nor thé persons agreeing to pay them ryots. A suit for specific perform- 
ance of such a contract is not a suit to enforce acceptance of patta by a 
ryot within the meanjng of S. 56 of the Estates Land Act and is, there- 
fore, maintainable in the ordinary Civil Court. 

Ramachandra Mardaraja Deo v. Dukko Podhano, (1915) 31 I.C. 852, 
referred to. 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Rajahmundry in A.S. No. 21 of 1925 (A.S. 
No. 240 of 1924; District Court, Godavari), preferred against 
the decree of the Court of the Principal District Munsif of 
Rajahmundry in O.S. No. 569 of 1923 (O.S. No. 141 of 
1922, Principal District Munsif’s Court, Ramachandrapur) and 
Petition under section 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the Subordinate 
Judge of Rajahmundry, dated 19th March, 1926 and passed in 
Small Cause Suit No. 14 of 1926. l 

P. Somasundaram for appellants. 

The Advocate-General*® (A. Krishnaswami Aiyar) for 1st 
respondent. 

The Court delivered the following- 

Jupcments: Wallace, J-—The facts necessary for the dis- 
posal of this appeal are: The defendants are the proprietors of 
a rice mill. They purchased for the purpose of erecting and 
working a mill 3°26 acres out of S. No. 179 in the suit 





*S.A. No, 594 of 1926, 13th December, 1929, 
and 
C.R.P. No. 878 of 1926, e 
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village which lies within the estate of the Zamindar of Pitha- 


puram, who is the plaintiff. The defendants’ vendor was the 


ryot who held S. No. 189°on patta from the Zamindar. When 
the Zamindar’s thanedar informed the defendants that buildings 
should not be erected on ryoti land, the defendants petitioned 
the Zamindar and came to an agreement with him that they 


should be left undisturbed promising to pay him three.times.the . 
ordinary cist. The Zaminglar accordingly ordered hiş officials to- 


sub-divide the 3:26 acres from the main holding and have that re- 
gistered as a separate holding in the names of the defendants, and 
directed that a draft patta and a muchilika should be prepared. 
When the muchilika was offered to the defendants, they refused 
to accept it, on the ground, that the Zamindar could not charge 
them more than the ordinary cist. The plaintiff has accord- 
ingly filed this suit for specific performance of the agreement. 
Both = Lower Courts have decreed the suit and the defendants 
appeal. 


Clearly on the equities they have no case, but they stand 
on the technical ground that this suit is, in effect, one to enforce 
a patta and, therefore, cannot be brought in a Civil Court. The 
answer to this contention seems to me to be that the defendants 


are not “ryots” within the definition of that term in the Madras - 


Estates Land Act. They are not persons who ever held or are 
now holding this ryoti land under the plaintiff for the purpose of 
agriculture. They never wanted so to hold it. They did-not 
buy the land for that purpose. Their avowed purpose in pur- 
chasing the land was for erecting the mill upon it, and- their 
arrangement with the plaintiff was that they should be allowed 
to retain it for building purposes and they have in fact built 
upon it. In these circumstances it seems to me impossible to hold 
that the defendants are ryots within the definition in the Act. 
Since they are not ryots, whatever recognition the Zamindar has 
- made in the matter of consenting to the sub-division of the land 


and to its being held under him forerent is not a recognition by © 


him of the defendants as his ryots. It does not advance the case 
of the defendants that they purchased the land from a ryot. 
Whether the Zamindar chooses to eject that ryot under section 
151 becatise he has impaired the value of his holding for agri- 
cultural purposes by sale of 3:26 acres of it to the defendants 
is a matter entirely between the plaintiff and that ryot and is no 
concern of the defendants. For a similar reason there is no 
question here of any enhancement of a ryot’s rent. The rent of 
that ryot who. holds patta for theeland has not been enhanced, 
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and the rent claimed from the defendants is therefore not ‘an 
enhancement of the ryot’s rent. The rent payable by the defend- 
ants`is the matter of a separate contract between them and the 
Zamindar, and it is not “rent” under the provisions of the 
Estates Land Act. See Ramachandra Mardaraja Deo v. Dukko 
Padhano'. The defendants, then, not being ryots, section 55 
of the Estates Land Act, which is the section enabling a suit -to 
be brought to enforce a patta on a ryot, as no application. There 
is no reason, therefore, for holding that the Civil Court has no 
jurisdiction to enforce the specific performance of the plaint 
agreement, which is in essence merely a contract between the 
landlord and those who have bought out the original occtipancy- 
holders. I, therefore, see no reason to interfere with the decree 
of the Lower Appellate Court and dismiss this appeal with costs. 

C.R.P. No. 878 of 1926 follows and is dismissed with 
costs. 

Anantakrishna Aiyar, J—I agree. The defendants 
(Sree Venugopala Rice Mill, Pandalapaka, and the 
shareholders thereof) are the appellants in this second 
appeal. S. No. 179 was Jeroyati land under wet cultiva- 
tion, of the extenf of 56 acres, paying rent at a particular rate 
per acre to the plaintiff, the Rajah of Pithapuram. The defend- 
ants purchased 3 acres from the ryot who owned S. No. 179 
and wanted to use the same for non- agricultural purposes ‘by 
constructing buildings thereon for use as a rice mill. When the 
defendants*proceeded to erect buildings on the 3 acres, purchased 
by them in 1916, the plaintiff’s officials obstructed the defendants 
from proceeding with the building on the ground that the defend- 
ants were not entitled to use the 3 acres of land, which were 
actually under wet cultivation, for building purposes unconnect- 
ed with the agricultural use of the land. The defendants, there- 
upon, petitioned the plaintiff for permission to use the land for 
non- -agricultural purposes and for using the same for building . 
purpose’, offering to pay three times the rent that was being 
paid in respect of the land. The plaintiff agreed to the said . 
offer and directed proper house-site patta and muchilika to be 
executed by both parties. The buildings having been evidently 
completed i in the meantime, the defendants wanted to back. out of 
the-agreement; they denied to do anything further in. the matter. 
The plaintiff. filed the original suit in the Court of the District 
Munsif of Rajahmundry for specific performance of the agree- 
ment.. between. the parties. -The defendants pleaded coercion, 
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misrepresentation, etc.; and both the Lower Courts found against 
the said contentions of the defendants. The defendants also 
pleaded that the suit was for enhancement of rent and that the 
Civil Courts had no jurisdiction to entertain the suit. Both the 
Lower Courts disallowed these contentions also, and decreed 
the suit in plaintiff’s favour. The defendants have preferred 
the present second appeal. l 


Mr. P. Somasundaram, the learned Advocate who appear- 
ed for the appellants, argued that the Civil Courts had no juris- 
diction to entertain the suit, that the plaintiff's remedy, if any, 
was only to take ejectment proceedings under section 151 of 
the Estates Land Act, if the use of 3 acres out of 56 acres for 
bitilding purposes be considered to be ‘ ‘materially impairing the 
value of the holding for agricultural purposes,” and further 
that the suit was really for enhancement of rent. He referred 
to section 189 of the Estates Land Act and also to section 11 
as regards the right of the ryot to use the land “in any manner 
which does not materially impair the value of the holding or 
render it unfit for agricultural purposes;” he relied also on 
section 27 as regards the rate of rent payable.by the ryot. He 
also referred to section 56, under which the landholder should 
proceed in’ the Revenue Courts to compel the ryot to accept 
patta and to execute muchilika. He also argued that in spite 
of buildings being raised on the land, the land remained ‘ ‘culti- 
vable” land, and that the landholder was only entitled to recover 
the mamool rent payable in respect of the lands, and that, if the 
landholder wanted “enhancement of rent,” he was bound to 
proceed under the provisions of Chapter III of the Estates Land 
Act. 

On behalf of the respondent the learned Advocate-Gene- 
ral argued that the three acres in question were purchased by 
the defendants under Exhibits II and II (a) from the original 
ryots who owned 56 acres in Survey No. 179, and undeg section 
145 it was open to the landholder* to sub-divide the original 
holding and recognise the 3 acres as a separate holding; that 
the effect of Exhibits A and B (the application by the defendants 
ahd: the order’ by the plaintiff) was to recognise the: transfer 
and to treat the three acres as a separate holding;. that no ques- 
tion of the applicability of section 151 of the Estates Land Act 
arose since the three acres in question should be deemed to be 
a separate holding after Exhibits A and B, and that the questions 
whether.use of.3 out of 56. acres. of wet:land for building pur- 
pases: ivas*reasonable or not,:and:syhether. the: same :materially 
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impaired the value of the holdiag for agricultural purposes or 
rendered it substantially unfit for such purposes, did not arise 
for consideration in this case. He contended that this was a 
case of the whole of the three acres of wet land included in a 
holding being built upon, in which case it could not be doubted 
that such uger was not permissible on the part of the ryot, and 
the land-holder could have sued to eject the defendants under 
section 151 of the Act. The land- holder had valuable rigths in 
the’ land to prevent the use of wet land for building purposes by 
the defendants; while the defendants also were greatly benefited 
hy being allowed to use these lands for building purposes. In 
the circumstances, both parties agreed that the land should not 
in.future be held for agricultural purposes, and they agreed to 
convert the same into building sites and to have buildings erected 
thereon. He contended that there was nothing in the Estates 
Land Act which prevented the parties from agreeing to do so. 
The amount to be paid in future in respect of such land would 
not be “rent” within the definition of section 3 (11) of the Act, 
which defines ‘ ‘rent” as “whatever is lawfully payable in money or 
in “kind or in both to a landholder for the use or occupation of 
land in his estate*for the purpose of agriculture;”—so that, if 
the land is not held for purposes of agriculture, the payments 
could not be, said to be “rent” within the meaning of the Estates 
Land Act. He similarly contended that the defendants could 
not be said to be “ryots’’ within the definition of section 3 (15), 
since they Uid not hold the land ‘for the purpose of agriculture’ 
on condition of paying to the landholder the rent which is 
legally due upon it. The amount to be paid by the defendants 
is not “rent,” and the defendants themselves are not “ryots,” 
after the plaintiff and the defendants agreed that the land should 
not be uséd for agricultural purposes but should be used for 
putting up buildings. He also argued that no provisions of the 
Estates Land Act prevented the parties from entering into such 
a contract’ or from fixing the amount payable by the one party 
to the other. » 


We think that the contentions raised by the appellants are 
net. e sustainabis We take the result of Exhibits A and B to 
be..that the plaintiff recognised the defendants’ purchase, and 
also agreed to.treat the 3 acres in question as a separate holding. 
When both. the parties agreed to utilise the land for building 
purpeses,. and not for agricultural purposes, the amount payable 
hy. the tenant under the contract could not be called “rent’’ with- 
in the meaning of the Estates Land Act; nor could the defénd- 
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ants be said to be “ryots” within the meaning of the Act: Tt 
is only a suit to enforce acceptance of patta by a “ryot” that 
has to be instituted in Revenue Courts under section 56.` ` For 
the same reason section 189 also does not apply. - The amount 
not being “rent” within the definition of the Act, no question 
of “presumption as regards the rate of rent”. arises’ under 
section 27; nor does any question of “enhancement of rent” 
arise within the meaning,of Chapter III of the Act. We think 
that it was open to the parties to enter into the contract evidericed 
by Exhibits A and B. Valuable consideration moved-‘from: the 
landholder to the defendants, and we do not think that the-legal 
objections raised on their behalf by their learned Advocate before 
us are tenable. The scheme of the Estates Land Act'seemis. tobe 
to protect persons who hold lands “for the purpose of agricul- 
ture”. When the lands are not held for agricultural purposes, 
our attention has not been drawn to any provision of the Act 
which prevents parties from entering into any contract which’ it 
would otherwise be open to them to enter into. In Meera Kasiziu 
Rowther v. Foulkes? the Court held that a custom: or- contract 
entitling a ryot of agricultural land to erect buildings ‘theréon is 
not opposed to the provisions of the Madras Estates Land ‘Act, 
and can be enforced against the landlord, though such’ eréétioiis 
may impair the value of the holding for agricultural ‘purposes. 
At page 434, the learned Judges—Sundara Aiyar and ‘Sadasiva 
Aiyar, JJ., oberserved that 


“*Section 11 does not deprive the ryot of the benefit ofen contract :òr 
usage which would entitle him to use it in a manner which might. impair 


the value of the land for agricultural purposes. . . . It would, no doubt, 


probably have the effect, in case of relinquishment of thé land by “him, 
of depriving the landlord of the benefit of letting it out again for agrictil- 
tural purposes. There is, however, nothing in the Act which, renders such 
a contract or custom unenforceable against the landholder. wes 


In Ramachandra Mardaraja Deo v. Dukko. Podhano* 
Abdur Rahim and Spencer, JJ., held that money , ‘due 
for Beeupenon of land let for the purpose of building houses, is 
not “rent” within the meaning Gf section 3. of the, Madras 
Estates Land Act, and that a suit to recover the same is gogniz- 
able by the Civil and not by the Revenue Court. _ The reasoning 
of the learned Judges in that case supports the, view, we, take... 


In our view there is nothing in the Estates- Land- Acctsto 
which our attention was drawn whch would prevent:-the .parties 
from entering into a contract with each other thatthe land:should 
in future be held or used not for agricultural purposes. bitt: for 
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building purposes. The considesation for the landlord agreeing 
to the same may be either a lump payment made to him or annual 
payments. Such annual payments are not “rent” within the 
meaning of the Estates Land Act, and a suit for specific perform- 
ance of such a contract between the parties is not a “suit to 
enforce acceptance of patta’’ within the meaning of section 56 of 
the Estates Land Act. Such a suit is maintainable in the ordi- 
nary. Civil Courts, and the objection as to jurisdiction accord- 
ingly fails. There is no question of “enhancement of rent” -with- 
in the meaning of Chapter III of the Estates Land Act in the 
present suit, as contended for by the appellants. 

We may State that we put the learned Advocate for the 
appellants the question as to what procedure should be followed 
by the landholder and the ryot in case both of them wanted 
to have such land held and used in future for building purposes, 
and, having regard to the benefit that would accrue to both the 
parties, the one agreed to make increased’ annual payments to 
the other. The learned Advocate, with his usual candour, an- 
swered that the Estates Land Act stood in the way and that such © 
a contract would be invalid under the Act. We naturally were 
unwilling to accepf stich a result unless there be anything specific 
in the Estates Land Act which would necessitate the-same. Our 
attention was not drawn to any such provision by the learned 
Advocate, and we-are not ourselves aware of any. 

It has been held that the amounts payable to landholders 
in respect Of grazing fees, and the like, are not “rent” within the 
meaning ‘of the Act, since the same are not paid for the use of 
occupation of land for the. purpose of agriculture. ‘In Bengal, 
it. las been“held that lands held for building, mining, or quarry- 
ing purposes are not lands held for agricultural purposes, and 
are not governed by the provisions of the Bengal Tenancy Act. 
See Umrao Bibi v, Mahomed. Rojab and Ranigunj Coal 
Association, Limited v. Judoonath Ghose.* Sections 7 and 186 
of the Estates Land Act refer to mining rights, and in cases, 
‘where the ryot has any right in the minerals, the Court is 
directed to award compensation for such right when the land- 
holder acquires the land under section 186 for the opening and 
working of mines. Surely the landholder and the ryot, in cases 
where the ryot has a right in the minerals, could agree, as be- 
tween themselves, as to the amount to be payable by the one to 
the other, in cases where minerals are to be worked. They are 
not bound to go to Court even if they could agree. This also 
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into contracts relating to the user of land for other than agri- 
cultural purposes. The result of accepting the appellant’s con- 
tention would be to make it impossible for the land-holder and the 
ryot to agree to put up buildings unconnected with agricultural 
purposes on ryoti lands, wet or dry. In many districts, ryoti 
lands—mostly dry—are often purchased by persons for build- 
ing houses thereon after paying money to the land-holder and to 
the ryot in possession. In the view presented by the appellants, 
the title of such purchasers of ryoti land from both the land- 
holder and the ryot, who build houses on such land, would be 
illusory since the land-holder could eject them under section 151 
of the Estates Land Act, if—as is alleged—the contract be 
invalid in law. 


It is clear that, unless we are driven to such a conclusion, we 
should avoid such a result; and we have not been referred to 


any provision of daw which compels us to come to such a- 


conclusion. 


The general principle “once ryoti, always ryoti? is not 
violated in such cases, since the incidents of*ryoti land would 


at once attach to such lands, should they subsequently, for any 


reason, again be held for agricultural purposes. 


Chapter XIV of the Estates Land Act relating to restric- 
tions on contracts between land-holders and ryots does not in 
any way invalidate such a contract as the one before*the Court. 


There ig no merit in the appellants’ contentions, nor in our 
view any law in their favour. 

For the above reasons, I am of opinion that the second 
appeal fails, and I would dismiss it with costs. 


C.R.P. No. 878 of 1926 is against the decree sparing 
the plaintiff the amounts due for faslis 1332, 1333 and 1334; 
the same is also dismissed with costs. 


N.S. Second appeal and Civil Revision Petition dismissed. 


R—11 
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[Ön appeal from the High Court of Judicature | at "Calcutta 


: Pregena:—Viscount DUNEDIN, SIR Gaback LOWNDES 
eee Brnop ‘MitTer. 


Kamini Kumar Basu Thakur and others .. Appellants* 
Birendra Nath Basu Thakur and another ©.. Respondents. 


Contract „dct (IX of. 1872), S. 23—Criminal prosecution—Dropping 
of—Consideration of—Award or agreement founded in part on—Evidence 
of—Invalidity of award or agreement in case of—Prosecution not in fact 
started—Effect—Commencement of prosecution—Issue of summons—Neces- 
sity—Award—Incomplete award—Invalidity of: 


If it is an implied term of a reference to arbitration or of an ekrar- 
namah executed to give effect to the arbitrator’s award that a complaint 
of a non- -compoundable offence will not be further proceeded with, then the 
consideration óf ‘the reference or the ekrarnamah, as the case may be, is 
unlawful, vaid thë award or the ekrarnamah is invalid, quite irrespective 
of the fact whether any prosecution in law had been started. | 


It is unlikely that an ekrarnamah will expressly state that a part of the. 
tonsideration’ for it is an agreement to settle a criminal prosecution. It is 
énough in such cases if evidence is given from which the inference neces- 
sarily | arises that part’ of the consideration is unlawful. 


Held, on the evidence that it was an implied, though not an expressed, 
term, of an ekrarnamah that part of the consideration for it was that a 
criminal prosecution should not be further proceeded with. 


:. Quaere, whether a prosecution only commences after a summons is 
issued, and whether before that stage is reached a complainant cannot be 
said to have dropped a prosecution under the Code. 


An award which is incomplete because the parties whose presence was 
absolutely necessary to make it valid were never before the arbitrator ‘is 
not valid. 

Appeal No. 17 of 1928 from a judgment and decree of the 
High Court, Calcutta (Walmsley and B. B. Ghose, JJ.), 
dated the 28th May, 1925, reversing a judgment and decree of 
the Subordinate Judge, 4th Court of Dacca, dated the 3rd 
January, 1922. l 


.- The material facts of the case are Suthciently set out in 
their Lordships’ judgment. . 

The principal point for determination on this appeal was 
whether there was any reference to arbitration and whether the 
alleged arbitration and award thereon and ekrarnama had any real 
basis; and assuming that they’ were so, weiner they were void 
being contrary to public policy. 


ee 


*P,C, Appeal No. 17 of 1928. 21st January, 1930. 
Beng. Appeal No. 61 of 1928. : - 
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The Trial Judge held thatethe agreements in question were 
to stifle a criminal prosecution for a non-compoundable offence 
(forgery, etc.) and that the plaintiffs could not get any relief on the 
basis thereof. The High’ Court took the contrary view. - After 
referring to section 23 of the Indian Contract Act, 1872, and ‘illus- 
tration (hi) thereto, the learned Judges proceeded: . ` i 


“The essential element in what is described by English lawyers.as ‘sti- 
fling a prosecution’ is the tampering with the administration of justice by 
a private individual. It is quite true that in this case a complaint of'a 
criminal offence was laid by the plaintiffs’ servant against -sevéral: of thè 
defendants, and that after the award had been made, no steps were taken to 
produce the evidence for which the Magistrate had called.: ‘The defendants, 
however, were never brought before the Court as accused persons. On ‘the. con- 
trary the learned Magistrate expressed grave doubts about the truth of, the 
complaint, and directed the complainant to establish a prima facie case be- 
fore he issued process; and he’ dismissed the complaint under section 203, 
Criminal Procedure Code, when the complainant said that -his witnesses had 
been gained over. In these circumstances I do not think it can ‘be said that 
a prosecution was dropped; ‘still less do I think that there was 
any tampering with the administration of. justice, by the com- 
plainant or that the complainant usurped the functions of thé Judge. Again, 
looking at the broader features of the case I should: be ‘very reluctant to 
hold that the institution of the complaint rendered void the reference to 
arbitration. On the onè side the defendants had recourse to the summary pro- 
visions of the Registration Act, and afterwards.to a,suit under’ section 77 
of that Act, while the plaintiffs filed a complaint about the.truth of which 
the Magistrate was not satisfied. It would be carrying the doctrine of 
public policy to absurd length to hold that the presentation of. the com- 
plaint debarred the parties from resorting to the sensible method of. arbitra- 
tion. In my opinion, therefore, the agreement to’ refer the dispute ‘to 
arbitration cannot be treated as void.” : i ; 


Against the said judgment of the High Court The defend- 
ants preferred the present appeal to His Majesty in Council. . 
P. V. Subba Rao for appellants. mc ' ime 
The respondents were not represented ‘at the hearing. 
21st January, 1930. Their Lordships’: judgment .was deli- 
vered by Be ak Stars Aycan 


Sır Brnop Mirrer.—The facts out of which -this appeal 


arises are as follows:— __ ° 


The Basu family referred to in the pleadings in the suit 


owned Taltola Hat and Bazar, which was’ah old-and established | 
Hat of considerable repute. It was originally heldon: land 


owned by the Basu. family on the bark of the River ‘Phaléswari. 
The site of the Hat had to be changed. from time-to time>owing 
to the action òf the river, and-ultimately, in the year 1916, there 
was no-latid-owned and possesséd by -the: family-oni which’ the 
Hat could be held and it -was-removed-tosome: lands belonging 
to a Mugsalman.-famiily. “SThere:.was A great seramible: forthe 
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purchase of such lands from «he different members of the - 
Mussalrnan family amongst the plaintiffs on the one hand and 
‘the ‘principal defendants on the other. One Abdul Aziz pur- 
ported to execute conveyantes in favour both of the plaintiffs 
and the principal defendants.in respect of the same land, and in 
the course of the proceedings taken by both parties to have their 
respective documents. registered, he sometimes admitted and 
sometimes denied the execution of sych documents before the 
Sub-Registrar. | 


-On the 14th December, 1916, one Rohini, a servant of the 
plaintiffs, and on their behalf, complained before the Sub-Divi- 
sional Officer of Munshigunj, against various, persons, including 
some of the principal defendants, namely :— 


. Paresh Chandra Basu, defendant No. 16. 
Gopal Chandra Basu, defendant No. 13. 
.-Benoy Chandra Basu, defendant No. 14. 
Krishna Kumar Basu, defendant No. 18. 


Kamini Kumar Basu, now defendant No. 2 (son of Ananta 
| Kumar Baeu, since deceased, who was originally defend- 
ant No. 2 in the suit). 


Charging | them with having committed offences under sec- 
tions 465, 467, 193.and 194 of the Indian Penal Code, all of 
which olenes were non-compoundable. The persons against 
whom. the complaint was made are referred to for the purposes 
of the judgment as the accused in the criminal proceedings. The 
Magistrate did not issue any summons, but directed the com- 
plainant to prove his case on the 8th January, 1917. ` 


The criminal proceedings served to bring matters toa head, 
and after its institution Ananta, whose son, Kamini, was 
accused No. 6, became exceedingly alarmed, and was very anxi- 
ous to have all-the disputes settled between the plaintiffs and the 
defendants, including the gcriminal proceedings. He desired 
that the disputes should be referred to the arbitration of A. C. 
Basu, a relation -of the parties, and.one of the pro forma defend- 
ants in the guit. v : i 


~The” disputes as to the title concerned the plaintiffs and 
defendants Nos. 1 to 21. A-C. Basu in his deposition stated 
that! atthe time-of ‘the reference there were only present the 
plaintiff Birendra; Ananta and the acctised Benoy, Paresh and 
Krishnas (The: reference way oral, and only two sittings. were 
hild; namely; -on the 27th: andthe .29th. December: . -Phe only * 
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persons who attended both days were the plaintiff, Ananta, and 
the accused, Benoy, Paresh, Krishna and Kamini (son -of 
Ananta). A’ C. Basu further stated that no evidence, oral or 
documentary, on thé quéstion of title was produced before him, 
‘and on-the 29th:December he delivered an oral award which was 
followed by a written memorandum, which is not forthcoming. 
A imemorandim purporting to be a copy of ‘the award, and 
dated: the 12th August, 1917, signed by one A. C. Samanta, and 
the arbitrator, is on the ‘record. The arbitrator further ‘stated 
that it was provided by the award that all the interested’ per- 
sons, and, not merely those who made the reference ‘or who 
appeared. before him, would execute an agreement.embodying the 
result of his decision. According to him the award had ge- 
clared that the plaintiff and the principal defendants 1 to 21 
would get 3 annas 12.gundas and 12 annas 8 gundas shares 
respectively, of the proprietary interest of the Hat land. The 
award also purported to deal with certain pecuniary interests of 
the pro forma defendants, (Nos. 22—72). 


On the 8th January, 1917, the criminal proceedings came up 
before ‘the Magistrate, but, at the instance of the parties, were 
adjourned to the 24th January. 


On the 23rd January, 1917, after 9 o'clock in the evening, 
an. ekrarnama was executed by Ananta, hig son Kamini, his 
brother Joyanta, defendant No. 3, and defendants Nos. 5, 6 and 
10, ie., Debendra Kumar Basu, Surendra Kuma? Basu .and 


Sanat Kumar Basu. They were very near relations of Ananta. : 


By this .ekrarnama its executants admitted that the plaintiffs 
have title and possession to 3 annas 12 gundas share of the land 
in suit. The ekrarnama. further provided that if the other co- 
sharers of the land did not join with the executants in execut- 
ing a solehnama or other appropriate deed within six weeks from 
the date thereof, then the executants would’ execute a proper 
deed in favour of the plaintiffs, making up their aforesaid share 
of 3 annas 12 gundas out of their own share. None of the 
executants except Ananta had taken any part in the arbitration 
proceedings, and. were in no. way bound by them. - 


; On the 24th, January the complainant Rohini put in a 
petition before the Magistrate, alleging that his principal wit- 
nesses had been won over. by the accused, and he further alleged 
that the dispute had already been settled. On this petition the 
Magistrate dismissed the case under section 203 of the ‘Critninal 
Procedure Code for, ‘non-productien - of evidence, 
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The learned Subordinate Judge held that the real object of 
the reference to arbitration was not to get a judicial decision on 
the question of the right and title of the plaintiffs in the lands in 
dispute, but to placate the plaintiff Birendra, and induce him 
to withdraw from the criminal proceedings. He further held 
that the ekrarnama was not a bona fide settlement of the dispute, 
but was exectutéd with a view to securing the withdrawal of the 


criminal proceedings on charges of forgery and other non-com- 


poundable offences, and that the consideration wholly or in part, 
of this’ agreement, was unlawful and, therefore, the agreement 
was void. : 


-The High Court disagreed with the learned Subordinate 
Judge, and held that the reference to arbitration was a bona fide 
one for the settlement of the disputes as to title. They further 
held that the persons against. whom the complaint was made 
were never brought before the Magistrate as accused persons, 
and that as the Magistrate dismissed the complaint under section 
203 of the Criminal Procedure Code, the prosecution could not 
be said to have been dropped, implying thereby that the stage at 
which a prosecution could be said to have commenced had not 
been reached within the meaning of the Criminal Procedure 
Code.. They further held that in the circumstances aforesaid 
there was no tampering with the administration of justice by 
the complainant or that he usurped the functions of the Judge. 
The High,Court, on the basis of their findings that the award 
and ekrarnama, were valid, gave certain relief to the plaintiffs 


= against the persons who had taken part in the arbitration pro- 


ceedings or who had signed the ekrartama. From this judg- 
ment and decree of the High Court the defendants, the represen- 
tatives of Ananta, and defendants Nos. 3, 5, 6, 10, 14, 16 and 18 
have appealed to this Board. 

It may quite well be that a prosecution only coimmences 
after a Summons is issued, and that before that stage is reached 


a. complainant cannot be gaid to have dropped a prosecution 


under the Code. (See Golap Jan v. Bholanath.) 
Their Lordships are not called upon to express any. opinion 


on this point, nor are they doing so. The real question involved 
‘in this appeal on this part of the case is whether any part of the 


consideration of the reference or the ekrarnama was unlawful, 
and not whether any prosecution within the meaning of the 
Criminal Procedure Code had been started or dropped. If it 
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wag.an implied term of the reference or the ekrarnama that the 
complaint would not be further proceeded with, then in their 
Lordships’ opinion the consideration of the reference or the 
ekrarnama, as the case may be, is unlawful (see Jones v. Merio- 
nethshire Permanent Benefit Building Society?) and the award 
or the ckrarnama was invalid, quite irrespective of the fact 
whether any prosecution in law had been started. 


‘With regard to the award there is a further question, 
namely, whether, assuming that there was a valid reference, the 
award was capable of being enforced against any of the defend- 
ants. i 2 


Their Lordships will first of all determine the validity of 
the ekrarnama. 


In a case of this description it is unlikely that it would be 
expressly stated in the ekrarnama that a part of its consideration 
was an agreement to settle the criminal proceedings. It is 
_ enough for the defendants to give evidence from which the in- 
ference necessarily arises that part of the consideration is un- 
lawful. There is, however, in this case, the evidence of Sasanka, 
who acted as a pleader for the plaintiffs, and was called by them 
in this suit. He stated before the learned Subordinate Judge as 
follows :— A 

“The former case was withdrawn the day after the execution of the 
agreement, at the time of which there had been an understanding between 
the parties that the parties would withdraw from their respegtive criminal 
cases. I understand that the result of the agreement would be to settle all 
disputes including the criminal cases.” 

Amulya, another’ pleader also called by the plaintiffs, 
stated: 

“E know that the object of the compromise was to bring about a recon- 
. ciliation including the dropping of the prosecution.” i 

There is no doubt that the parties had agreed not to pro- 
ceed with the complaint, as the complainant in his petition, dated 
the 24th January, stated to the Magistrate that the dispute had 
been settled. i i 


The fact that the ekrarnama was executed only by Ananta 
and his very near relatives, none of whom was bound by the 
arbitration proceedings, is very significant. The only question 
is whether the agreement settling the criminal proceedings wag 
arrived at before or after the execution of the ekrarnama, The 
ekrarnama, as has already been stated, was signed after 9 P.M. 





2. (1892) 1 Ch. 1973 (C.A.). 
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on the 23rd January, and it ise hardly credible that after. its 
execution the plaintiffs for the first time decided not to proceed 
with the complaint. Their Lordships have no hesitation-in hold- 
ing that, prior to the execution of the ekrarnama, it wag an 
implied. though not an expressed term, that in consideration of 
the executants admitting the shares of the plaintiffs they would 
not proceed with the charges laid by them against the accused. 
It is also a significant fact that when after the execution of the 
ekrarnama and the dismissal of the criminal proceedings the 
executants of the ekrarnama did not carry out its terms, the 
plaintiffs took steps to revive the criminal proceedings, though 
without success. For these reasons the ekrarnama ig not en- 
forceable against its executants. i 


The next question that calls for determination is whether 
any part of the consideration for reference to the arbitration 
was unlawful. The only persons amongst the principal defend- 
ants who joined in the reference were Ananta, Benoy, Krishna 
and Paresh. The criminal proceedings were pending at the time 
of the reference against the last three mentioned persons and the 
son of Ananta. The dispute affected the other principal defend- 
ants, as also the pro forma defendants, and no proper settlement 
could have been reached unless the other defendants joined in 
the reference. 7 


The learned Subordinate Judge held that the arbitration 
proceedings, were “hasty and rapidly run through somehow to 
placate the plaintiff Birendra and to induce him to withdraw 
the criminal case.” 


Nothing was done to give effect to the award, and the pro- 
ceedings were adjourned from the 8th to the 24th January, on 
which date*, as has been stated, the ekrarnama was executed, 
which in effect took the place of the award. 


Their Lordships have set forth in the early part of the judg- 
ment the circumstances under which the reference was made 
and the manner in which the arbitration was conducted, and 
they are of opinion that the finding of the learned Subordinate 
Judge that the reference was not a bona fide reference for settle- 
ment of civil disputes only is amply borne out by the evidence 


‘in the case. Their Lordships are also of opinion that the award 


‘was incomplete and that the parties whose presence was abso- 
lutely necessary to make it valid were never before the arbitrator. 








*The ekrarnama was executed onethe night of the 23rd January.—K.J.R, 
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For these two reasons their Lordships are of opinion that 
the award is not valid. The suit, therefore, so far as it is 
based on the ekrarnama and the award, should be dismissed. 
The plaintiffs’ suit was based upon their alleged title by 
purchase, and, alternatively, upon the award and the ekrarnama. 
The learned Subordinate Judge held that the plaintiffs had 
succeeded in proving their title of purchase to the extent of 


1 anna 4 pies share of plots Nos. 472, 473, 474 and 842. ‘The. 


‘High Court did not think it necessary, by reason of its findings 
on the award and the ekrarnama, to determine this question. 
Their Lordships think that this part of the case, not having 
been investigated by the High Court, should be remitted to them 
for further investigation. It does not appear that the plaintiffs 
ever gave up this part of their case. 

For the reasons stated above their Lordships think that the 
decree of the High Court should be set aside. The defences 
raised by the appellants were not commendable although they 
are compelled to give effect to them upon grounds of public 
policy indicated in their judgment. They will, therefore, not 
give any costs of the appeal before them ore Before the High 
Court. The learned Subordinate Judge did not give any costs 
to any of the parties and their Lordships think that his direc- 
tion as to costs was right and they will not interfere with it. 
The costs of the further investigation of the title will abide the 
result. 

Their Laride will iais advise His Majesty: accord- 
ingly. . 

Solicitors for appellants: ‘Francis & Harker, 

-Solicitor for respondents: Ev parte. 

“K.J.R. Appeal allowed. 


PRIVY COUNCIL. ° 
[Or aaa from the Court of Appeal of New Zealand. | 


PRESENT :—Lorp CHANCELLOR, Lorp SHAW, Lorp Car- 
son, Lorp BLANESBURGH AND Lorp TOMLIN. 


Dorothy Valentine Burnard .. Appellant 
- ; Y. as “ 
William Douglas Lysnar .. Respondent, 


7 Surety—Principal debtor or—Deed by two persons in respect of their 
joint and several debt—Liability of each of them as principal debtor under 








*P.C. Appeal No. 80 of 1928, - = 13th June, 1929. 
R—12 . 


P.C. 

Kamini 
Kumar Basu 

pren 


Birendra 
Nath Basu 
Thakur, 





Sir Binod 
Mitter. 


PLC. 
Burnard 
v. 
Lysnar. 


P: C. 





Burnard 
“De - 
‘Lysnar. 


Lord 


Flanesburgh. 


90 tHE MADRAS LAW JOURNAL REPORTS. . [vot. 


-Agent of surety-—Arrangement with creditor by—Binding nature on 
surety of—Agent principal debtor himself—Effect. 


An arrangement made on behalf of the surety by an agent in that 
behalf previousiy authorised oy whose purported authority is afterwards 
“ratified is as binding upon the surety as if in the first instance the arrange- 
ment had been made by himself and none the less because the surety’s 
representative in the arrangement with the creditor was the principal debtor 
himself, - - 


For the price of goods supplied to G.H.L., he made a promissory 


` note, which was endorsed over by the respondent, his brother. Default 


having been made in the payment of the note, the due holder thereof 
‘commenced an actiòn against both the brothers on the amount of the 
note. When the- plaintiff was in a position to enter judgment for the 
amount claimed, the brothers executed a deed, expressed to be made between 
them, as grantors, of the one part, and the plaintiff, as grantee, of the 
other part. It recitéd that the respondent was the owner of the chattels 
scheduled to the deed; that “the grantors are jointly and severally indebted 
to the grantee in the sum of £5,280,” and witnessed that in consideration 
of that sum then owing by the grantors to the grantee ‘‘(as they do and 
each of them doth hereby admit),” the respondent assigned to the grantee 
the.scheduled chattels: by way of mortgage only for the purpose of securing 
its repayment with interest in the manner thereinafter provided, and the 
grantors jointly and severally covenanted inter alia for repayment on or 
before a specified date in the manner provided by the deed. 


Held, that the position of the respondent under the above-mentioned 
deed was that of a principal debtor and not that of a surety only for his 
brother. . 


Wilfred Greene and J. H. Stamp for appellant. . 
` Respondent in-person. - 


“13th June,-1929. Their Lordships’ judgment was deli- 
vered by ° l 

Lorp BLANESBURGH.—The action out of which this appeal 
arises was in 1927 commenced in the Supreme Court of New 
Zealand by the appellant as plaintiff against the respondent and 
his brother, George Henry Lysnar, as defendants. Its purpose 
was to enforce so far as then unperformed the obligations of the 
defendants under a deed of security and joint and several cove- 
nant, dated the 21st. December, 1923, and made by them in 
favour of one Charles Jotn Dunlop Bennett, to whose rights 
thereunder the appellant had succeeded by a deed of transfer 
duly registered on the 7th August, 1924. The defendant George 
Henry Lysnar at the trial submitted at last to judgment, and 


„he hag disappeared from the subsequent’ proceedings. The re- 


spondent’s main defence was that he was no more than a surety 
for his co-defendant in respect of their joint and several cove- 
nants contained in the deed, and that he had been discharged 
from all liability thereunder by reason of a certain arrangement 
for giving time alleged to have been come to between the appel- 


- 
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lant and the principal debtor without the respondent’s “approval 
or consent,” a somewhat ambiguous phrase. 


`The Courts of the Dominion, perhaps accepting the'allega- 
tion at its face value, assumed, as it would appear, without any 
definite inquiry into the circumstances, that the arrangement 
alluded to was one for which George Henry Lysnar was solely 
responsible, and they did not concern themselves to ascertain 
how far, in fact, the respondent was cognizant of and had be- 
come bound by its terms. In consequence they occupied them- 
selves chiefly with the question—in their eyes the most import- 
ant—whether notice of the position of the respondent as a surety 
only- could properly:at-the date-of- the arrangement be imputed 
to the appellant. And in the result these Courts: were in differ- 
ence as to the proper answer. The learned Trial Judge held 
that such notice could-not be so imputed and decreed ‘the action 
against the respondent. The Court of Appeal, on the other 
hand, being of opinion that the appellant- must at the critical 
date be.fixed with notice of the respondent’s position as between 
his, brother- and -himself, adjudged the respondent. to. be -dis- 
charged by.the arrangement referred to from all further liability 
under the deed, and by an order of the 18th October, 1927, 
dismissed him from the action with costs. Hence the present 
appeal. -o 


In the course of the arguments: before the Board, not only 

this question on which the Dominion Courts were djvided, but 
many others of interest in connection with the law of surety- 
ship, were fully canvassed. A review of the whole case has 
served, however, to make it clear to the Board that such ques- 
tions may not survive for determination by them if an affirma- 
tive answer is, on investigation, given to the fundamental i inquiry 
not so far judicially pronounced ‘upon, viz., whether the res- 
pondent must not be held to be as completely comimitted to 
and bound by the, arrangement referred to as was hiş co- 
defendant who concluded it. In the review of the facts to 
which their Lordships now proceed they will not ‘stop until 
they have examined those upon which the answer to this 
preliminary and, it may be, decisive inquiry must depend. 

The debt secured by the deed of the 21st December, 1923, 
originated in a promissory note for £5,215 1s. 10d., dated the 
24th May, -1922, made by George Henry Lysnar, and endorsed 
by the respondent, in favour of a firm of Bennett & Sherratt. 
The note was for the price of goods supplied to George Henry 
Lysnar. On the subsequent dissolation of the firm of Bennett 
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and Sherratt the above-namede Charles John Dunlop Bennett 
became its holder in due course. Default was made, and on the 
26th October, 1923, Mr. Bennett, having failed to obtain pay- 


. ment, commenced an action against both of the Lysnars for the 


amount of the note. 


No defence was put in by the defendants and the plaintiff 
being thus in a position to enter judgment for the amount 
claimed, intimated to each defendant-by identical letters of his 
solicitors, Messrs. Burnard & Bull, that, failing payment by 
the morning of the following 20th December, 1923, judgment 
would be entered and proceeded upon without delay. 


These letters brought both defendants to the solicitors’ 
office on the date named. There they had an interview with 
Mr. Burnard, in the course of which the respondent explained 
that it was then inconvenient to find cash for the amount due, 
and he offered to furnish security from his own property if time 
for payment were given and judgment in the action not taken. 
This was agreed to by Mr. Burnard on Mr. Bennett’s behalf 
subject to the execution by the respondent and his brother of a 
deed embodying the terms then foreshadowed. Instructions to 
prepare such a deed were given by Mr. Burnard to his partner, 
Mr. Bull, and the actual deed of the 21st December, in which 
the final terms are embodied, shows on its face the alterations 
before execution made in the draft as so prepared. 


The “eed executed is expressed to be made between the 
two brothers, as grantors, of the one part, and Mr. Bennett, 
as grantee, of the other part. It recites that the respondent is 
the owner of the chattels scheduled to the deed: that “the grant- 
ors are jointly and severally indebted to the grantee.in the sum 
of £5,280,” and witnesses that in consideration of that sum 
now owing by the grantors to the grantee “(as they do and 
each of them doth hereby admit),” the respondent assigns to 
the grantee the schedulede chattels by way of mortgage only 
for the purpose of securing its repayment with interest in the 
manner thereinafter provided, and the grantors jointly and 
severally covenant iter alia for repayment on or before the 
20th December, 1926, of the £5,280 in the manner following :— 


(a) £1,000 on or before 20th January, 1924. 
(b) £1,000 on or before 20th January, 1925. 
(c) £1,000 on or before 20th January, 1926. 
(d) The balance or or before 20th January, 1927, 
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The principal moneys outstanding are also expressed to 
carry quarterly payments of interest at the rate of 10 per cent. 
per annum, reducible on punctual payment to 8 per cent. 


It is not questioned—it lias, indeed, been admitted by the 
respondent—that the deed on its face contains no indication or 
suggestion that his position thereunder is that of a surety only. 
On the contrary, his part in the transaction is to all appearance 
that of protagonist. His name is first in the order of liability. 
It is his separate property which is made security for a debt 
recited as being one for which each obligant is at the moment of 
execution jointly and severally liable. And the significance of 
all this is the more marked when it is remembered that the 
liabilities of the respondent to the grantee were not by the deed 
being assumed for the first time. Indeed, to their Lordships it 
seems clear that the liability which was then being dealt with 
was treated as the equivalent of the liability on the part of the 
grantors which would have been constituted by the mere form- 
ality of entering judgment against them in the pending action. 
In other words, their former obligations in respect of the note 
were treated as having ripened into a joint ånd several debt ‘of 
agreed amount immediately exigible. If that debt was not at 
once to be enforced, then, in respect of ,it, new obligations had 
to be entered into and security for its repayment provided. All 
of which was the purpose of the deed. 


e 

To meet these obstacles to the success of his main defence 
the ‘respondent at the trial was ‘concerned to prove that as 
between himself and his brother he had been and that, in respect 
of the new covenants, he remained, no more than a surety, and, 
further, that: notice of that fact was expressly given by him 
to Mr. Burnard prior to the execution of the deed. Upon 
much of this, as it turned out, there was no real contest. It 
was not seriously disputed that the respondent’s original liability 
under the promissory note transaction had been that of a surety 
only, while his statement that, by later arrangement with his 
brother, it so continued under the deed was not seriously 
challenged. Further, it may be inferred from the evidence of 
Mr. Bennett that the position of the respondent, as surety under 
the promissory note ought to have been known to him and also, 
although this was disputed, to Mr. Burnard as his solicitor. 
Finally, the appellant accepted the position that any notice or 
knowledge imputable to her husband was equally imputable to 
herself, i 
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But here real conflict bega. No attempt was made by 
question or otherwise to establish that Mr. Bennett, on receiving 
the deed of 1923, had any reason to suppose that as between the 
grantors the obligations thereby undertaken were other than 
they thereby appeared, and the evidence of the respondent, 
which sought to establish that he had brought home to Mr. 
Burnard by express statement the fact that he remained a surety 
only in the transaction was not accepted by the learned Trial 
Judge. The respondent’s recollection, given in evidence, was 
that in the draft of the deed shown him there appeared a recital 
that he was a principal: debtor, that he insisted on the deletion 
of that statement, and that after heatéd words Mr. Burnard 
agreed to such deletion. But both Mr. Burnard and his partner, 
Mr. Bull, denied that any draft with any such statement in it 
ever existed. The only draft was that which became the deed, 
and .alterations made.in it before execution showed, on exami- 
nation ‘that it. had never contained any. such statement as the 
respondent had deposed to. And Mr. Burnard .went further. 
Not. only wag no such statement made to him as the respond- 
ent had asserted, but had he himself -supposed the respondent 
to be a surety he would have had to.take his client’s instruc- 
tions before ‘he accepted any security which did not, like a 
banker’s’ mortgage, relieve the creditor from all consequential 
embarrassments. And the learned Trial Judge accepted Mr. 
Burnard’s evidence on this matter, and his findings have not 
since been questioned. And it was not suggested’ to him, nor 
has’ it with any effect been suggested since, that notice of the 
respondent's position of suretyship under the deed was at any 
relevant subsequent date given or imputable to Mr. Burnard, 
or, through him or otherwise, to the appellant his wife. The 
question, therefore, whether notice of the respondent’s surety- 
ship ‘in respect of the covenants in the deed may properly be 
imputed “to Mr. Burnard at,the date of the arrangement, in a 
moment to be referred to, must now, in the face of his accepted 
statement that he did not suspect it, be made to depend entirely 
upon the fact that he knew, or must be taken to have known, 
that the relation of surety and principal existed hetween the 
respondent and ‘his brother in relation to the liability under the 
promissory note,- and that, notwithstanding the obligation into 
which that liability had ripened, and notwithstanding the readi- 
ness of the respondent to execute a security which- appeared to 
negative the continued existence of the relationship,. Mr, 


a 
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,Burnard was ; bound to presume that suretyship persisted until P. C. 
“by inquiry he ‘ascertained’ that it had ceased. Samara 
Their Lordships have thought it right to review in detail es 
the facts with reterence to which this question of imputed — 
Lord 


notice mustin this case be decided. They have done so because, 
as they see these facts, the resulting proposition of law is very 
different from that- discussed by the Court of Appeal when 
that Court decided this issue in the respondent’s favour. 
But. having said so much, their Lordships pass on. “They 
will return to this question if, having examined the later 
history, they find that any decision of theirs upon it is called 
for. 


Blanesburgh. 


- That subsequent history is simplified if the fact be borne 
in mind that, beyond his -liability under the deed to Mr. Bennett, 
Mr. George -Henry Lysnar had mortgaged certain of his pro- 
perties to Messrs. Burnard & Bull to secure a separate indebted- 
ness of his own. With that-indebtedness the respondent was 
in no way concerned, but it is from-time to time referred to in, 
and had considerable influence upon, the correspondence to 
which attention will presently be directed. . 


As’ to the first -instalment of £1,000 payable under the 
deed, no question arises. It was duly satisfied as arranged. No 
interest, however, was paid in 1924, and on December.22nd of 
that year the respondent and George Henry Lysnar were notified 
by Mr. Burnard in identical: letters that £1,000 pgincipal was 
due on the 20th January, 1925, and that, in addition to the 
‘overdue interest, payment of that amount. would-be required 
on that day. To this demand upon each of-them no response 
was made either by the respondent or-George Henry Lysnar. 

On January 21, 1925, a further letter was addressed by 
Mr. Burnard to George Henry Lysnar, and a copy of it sent by 
him at the same-time to the respondent. In that letter Mr. 
Burnard complained that his letter of the 22nd December had 
been ignored: interest amounting tò £428 had accrued: matters 
could not be allowed to stand over any longer in that unsatis- 
factory state, and the security was now overdue: provided, 
however, that £400 was paid by George Henry Lysnar in respect 
of his personal mortgage to the writer’s firm, and the sum of 
£428 interest and £600 principal upon the security from the 
respondent and himself paid, the writer would be prepared to 
treat that security as current and: allow a further three months 
for payment of the. balance.of overdue principal, £400. The 
letter concluded as follows:— .° 
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“You will understand that if this peoposal is not strictly complied with 
I shall be obliged to take steps to enforce the security.” 

It is not suggested that either obligant had any answer to 
the demand made by the letter of the 22nd December, and the 
last passage in the letter of January 21st must have shown the 
respondent, when he read it, that in the absence of some 
arrangement for postponement the security furnished by him- 
self was at serious risk. In other words, the demand made 
upon'him was direct, and the consequences of neglect serious. 


In the similar situation of December, 1923, the demand 
ilien made brought, as has been seen, both the respondent and 
his brother to Mr. Burnard’s office, with the result already 
stated. On this occasion the demands brought George Henry 
Lysnar alone, and he had several interviews with Mr. Burnard. 
The arrangement of which so much has been heard in these 
proceedings was reached at the last of these interviews on the 
27th March, 1925. Throughout them all, their Lordships cannot 
doubt, George Henry Lysnat was present, not only on his own 
account, but with full knowledge of the respondent, and intent 
on making, on behalf of both, as he purported to do, the best 
arrangement possible for postponing payment of what was 
due. 

The arrangement for postponement reached between Mr. 
Burñard and George- Henry ‘Lysnar ‘on the 27th March is 
correctly embodied, as is agreed, in the memorandum of its 
terms, prepared by Mr. Burnard and sent by him on the same 
day to George Henry Lysnar in order, as he gays, that the 
signatures of the respondent and hiruself might be attached 
thereto, and the document be then exchanged for one in like 
terms signed by himself. 

By the first clause of the memorandum the interest. then 


` accrued is agreed at £581. Clauses 2 and 3 are as follows:— 


2, She Messrs. Lysnar are to pay £120 on account of such accrued 
interest, leaving the sum of £466 to be paid on lst December next. 

‘3. The Messrs.. Lysnar desire the principal sum of £1,000, which 
fell due on 20th January last, to remain on until Ist December next. It 
is agreed that the Messrs. Lysnar shall pay £80 by way of premium and 
shall pay the said sum of £1,000 on Ist December next; together with the 
above sum of £461, being the sum of £1,461 in all,’’ 


By the final clause it is provided that all further payments 
of interest, and all other obligations under the security are to be 
duly performed and observed. ` 

The memorandum was accompanied by the following letter 
addressed to George Henry Sysnar :— 


LIx] ° THE MADRAS LAW JOURNAL REPORTS. 97 


“W. D. ann G. H. Lysnar to L. T. BuRNARD. j 


‘We enclose herewith statement of agreement regarding this security, 
the understanding being that, provided your order for £600 on Messrs. 
Common, Shelton & Co. is duly met, and the sums of £400 owing to 
Messrs. Burnard & Bull under Memorandum of Mortgage, and ot £0 
_and £120 mentioned in attached memorandum [paid], then the agreement 
contained in such memorandum shall take effect.” 


It is not necessary to look beyond this memorandum and 
its accompanying letter to see that the only agreement there 
recorded was one with both obligants and that it originated in 
the expressed desire for postponement, not by one, but by each 
of them. That such was its nature has never been denied by 
George Henry Lysnar, who negotiated it, and, as it seems to 
the Board, it was, in these circumstances, only natural that the 
record of the agreement as adjusted should be sent to George 
alone. 

It is, however, unfortunate that the precaution of sending 
copies to the respondent was not taken, for the omission has in 
these proceedings been magnified by him into a circumstance of 
decisive importance. - 

Yet truly it was in the result of no consequence whatever, 
The respondent has never alleged that because no such dupli- 
cates were sent to him he remained in ignorance either of the 
terms of the documents or of what had happened. Indeed, 
before the Board he stated that he was willing that his case 
should be determined on the footing that everything that had 
passed: between Mr. Burnard and George Henry [,ysnar.was 
at once communicated to him. And this conclusion their Lord- 
ships would themselves have reached, even if the respondent 
had not expressed his willingness that they should assume it. 
They have seen the respondent and have had the opportunity 
of appreciating his intelligence, and they cannot doubt that he 
speedily informed himself, through his brother, of the terms 
upon which alone Mr. Burnard’s demand for immediate pay- 
ment and his threat to enforce the security had been. witledrawn. 
Any doubt their Lordships might otherwise have entertained on 
this subject is dispelled by the respondent’s reception of Mr. 
Burnard’s succeeding letters to himself. These letters as the 
respondent agreed when the question was put to him, are written 
by one who is assuming, as a matter of course, both the know- 
ledge of the agreement and the adhesion of the respondent to 
it. And from the respondent there is neither protest against 
nor disclaimer of that position. 

The letters are so striking that their Tahin think it 
right to refer to them specifically. “They feel a satisfaction that 
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their conclusions on this part of the case do not have exclu- 
sively to depend on concessions made in the course of argument 
by a respondent in person. 


The first letter is as early as the 1st April, 1925—written, 
that is to say, before the agreement of March 27th had ceased 
to be conditional. Messrs. Common, Shelton & Co. had refused 
to pay over the £600. The letter goes on:— 

‘‘This is completely contrary to Mr. George Lysnar’s statement to the 


writer that the matter had been definitely arranged with Mr. Smallbone, and 
will make it impossible for the matter to be completed on the lines arranged, 


“Under these circumstances, we have to notify you that, failing the 
matter being carried out as previously arranged by 10 a.m. on Friday next, 
3rd inst, we will be obliged to take immediate steps to enforce the ; 
security.” 

This letter the respondent received in silence. Later 
George Henry Lysnar paid the £600 in two instalments, and 
on June 25, 1925, after payment of the second of these, Mr.. 
Burnard sent to the respondent a memorandum of the moneys 
due to date. “You will recollect,” the letter says, “that under 
the arrangement made on the 27th March last the arrears of 
principal and interest due to that date were allowed to stand 
over until December Ist next, the sum of £1,461 to be paid on 
that date.’’ 


To this letter again the respondent made no response. 
There is no correction, protest, nor disclaimer. There is 
merely the continued enjoyment by himself of the benefits 
secured by the agreement referred to. 


In December the moneys promised were not paid, and on 
March 26, 1926, Mr. Burnard again wrote the respondent. 
After saying that Mr. George Lysnar had made a definite 
promise towards the end of November that the matter would 
be settled by the middle of December, he continues: “Unless 
payment is made by 10 o ’clock on Thursday next, the Ist 
April, “I shall have to proceed to enforce the security.” 


Again no reply from the respondent. But on April 14, 
1926, a sum of £1,750 on account was paid to Mr. Burnard, 
being part of a larger sum of £2,500 then, although unknown 
to Mr. Burnard, raised for the purpose by George Henry 
Lysnar on the guarantee of the respondent. And on the same 
14th April, 1926, there was sent to the respondent a statement 
of account showing £3,465 2s. Od. still covered by the deed, 
after credit given for the £1,750. Again no response or 
disclaimer of any kind from him. 
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And so matters on this subject remained until, this action 
having been commenced in consequence of further defaults, the 
respondent in his statement of defence for the first time alleged 
that the agreement of the 27th of March, 1925, having been 
made, without his approval or consent, he as a mere surety 
was thereby discharged from all liability under the deed sued 
on. ; 


Their Lordships on the above review of the facts can have 
no doubt that this allegation of the respondent’s has not been 
made good. Whether the arrangement was made without his 
previous approval or consent—which may be all the allegation 
is intended to convey—they do not pause further to inquire, 
because they are Satisfied that if the arrangement in terms made 
on hig behalf as a party. thereto was not previously authorised, 
it was subsequently ratified by him, so that it became an arrange- 
ment with himself as completely as if his signature had been in 
the event attached thereto. It is only thus that without ‘attri- 
buting to the respondent a dishonourable silence which’ their 
Lordships would be slow to impute to him, his failure to dis- 
sociate himself from the agreement, as aq answer to Mr. 
Burnard’s successive letters, can be understood. It is only thus 
that his joining with George Henry Lysnar ag laté as 1926 in 
raising money towards meeting Mr. Buinard’s demands can be 
explained. l l oer 


The respondent, sought to account for his silencesand action 
by suggesting that until by service of the writ a direct demand 
foe payment by himself was made, he had not troubled to in- 
vestigate and did not. really know the facts. It was only after 
the inquiry which he then made that he came to realise that he 
had .by. the. arrangement of March, 1925, been completely 
discharged. l i 

The respondent does not in this statement do himself 
justice. Direct demands upon him for payment had been made, 
as has been seen, before the arrangement, on the 22nd Decem- 
ber, 1924, and the. 21st January, 1925, and, after it, on the Ist 
April, 1925, and the 26th March, 1926. His knowledge of the 
arrangement itself he has never denied. This inquiry of his 
after writ could not have brought him knowledge of any rele- 


vant fact that he had’not thoroughly known all along. What. 


may well have been suggested to him by it was the view of the 
law, since apparently entertained by him, that, ngtwithstanding 
all the circumstances just stated, he was as a stirety discharged 
because notice of the arrangement had not been’ directly sent 
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him on the appellant’s behalf, arid because he had not expressly 
agreed to be bound by its terms after such notice had been so 
given him. And this was his contention before the Board. 


But the view of his legal position, as so contended for by 
him, has, in their Lordships’ view, neither principle nor autho- 
rity to support it. An arrangement made on behalf of a surety 
by an agent in that behalf previously authorised or whose pur- 
ported authority is afterwards ratified is as binding upon the 
surety as if in the first instance the arrangement had been made 
by himself and none the less because the surety’s representative 
in the arrangement with the creditor was, as here, the principal 
debtor himself. 


Their Lordships accordingly do not fid it necessary, so 
far as this defence of the respondent is concerned, further to 
consider the question of notice which they have reserved. 


Nor, although for a different reason, is this necessity im- 
posed upon them by a further defence to the claim against him 
put before the Board by the respondent, but not dealt with 
either by the leagned Trial Judge or by the Court of Appeal. 
George Henry Lysnar had, the respondent suggested, at a later 
‘ate been given further time by the appellant without his know- . 
ledge or consent, and he, as a surety, was thereby discharged. 
On April 14, 1926, when Mr. Burnard was paid by George 
Henry Lysnar, as above appears, £1,750 on account, there was 
then due, “not only principal and interest in arrear amounting 
in all to £2,474 2s. Od., but the whole amount secured by the 
deed. That had become immediately payable by reason of 
default in payment of the overdue instalments. In these cir- 
cumstances, so the respondent contended, not only did Mr. 
Burnard agree that the balance then due of £724 2s. Od. should 
stand over until the 20th January, 1927, but he renounced his 
right tọ immediate-payment of the whole debt then unpaid. 
To all of which the answer is that no such agreement to post- 
pone has either been proved or found, while, as to the so-called 
renunciation, a reference to the deed already set forth shows 
quite clearly that default in payment of instalments at their 
due date does not accelerate any instalinent not then payable. 


Before the Board the respondent also rested this part of 
his case on a statement of Mr. Burnard’s in a letter to George 
Henry Lysnar of November 27, 1927: “We are, however, 
prepared to wait until 20th January for payment of the whole 
of the remaining principal” And that money was due and 
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payable, so says the respondents on the previous 20th December, 
1926. - 


To which the answer is that it was not so payable, and 
that the view of George Henry Lysnar in his letter of 26th 
November, 1926, and accepted by Mr. Burnard, was quite 
‘correct. Whatever effect might have to be given to the provi- 
sion of the deed that the principal sum of £5,280 as one sum 
was to be paid on the 20th December, 1926—its retention in 
the deed is an obvious oversight when the original is looked at 
—it remains the fact that for payment of the last instalment as 
stich no date earlier than the 20th January, 1927, is fixed. 


Moreover, their Lordships can in this statement find no 
agreement at all to postpone—certainly none supported by any 
consideration. This contention, which was almost trivial, fails 
the respondent also, and no other answer to the claim against 
him being put forward by the respondent before the Board, it 
follows that the appeal succeeds. 


To the respondent’s case the appellant had further answers, 
to which no allusion has here been made. „It is not, in the 
circumstances, necessary for the Board further to, consider 
these. 


On the whole:case their Lordships are of opinion that the 
order of the Court of Appeal of the 18th October, 1927, should 
be discharged, and that the order of the learned Trigl Judge of 
the 12th April, 1927, should, for the reasons just given, be 


restored. And their Lordships will humbly advise His Majesty 
accordingly. 


The respondent must pay to the appellant her costs in the 
Court of Appeal and of this appeal. 


Solicitors for appellant: Pritchard, Englefield & Co. 


Solicitors for respondent: Linklaters & Paines. e 


K.J.R. ° Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE CURGENVEN. 


Ramanathan Chetty .. Petitioner* (Sth Respondent) 
v. 
Alagappa Chetty and others .. Respondents (Petitioner and 


Respondents 1 to 4 and 6 to 13). 


Limitation—Suit for dissolution of partnership and for accounts— 
Final decree containing direction for taking accounts—Suit whether con- 
tinues to be pending—Application for revised final decree.in pursuance. of 
direction—A pplicability of Art, 181, Limitation Act, 1908. 


In a suit for the dissolution of a partnership and for accounts: the 
Court passed a final decree which besides containing certain provisions 
such as normally find place in a final decree for the dissolution of a partner- 
ship further directed that ‘‘the first defendant do take the good outstand- 
ings due to the firm as found in the Commissioner’s report and that he 
do account to the other partners for the same.” The decree was passed 
on 22nd March, 1915, but no attempt was made by any of the parties to 
enforce the direction given to the first defendant till 14th October, 1925, 
when an application was made by one of them for the passing of a final 
decree in pursuance .of the direction. 


Held, that the direction in the final decree was of an interlocutory 
character, that by force of it the suit continued to be pending and that 
the later application being one for the passing of a final decree was not 
subject to the law of limitation. 


Srinivasa Mudali y. Ramaswami Mudali, (1915) M.W.N. 725, relied 
on. 2 
Petition under section 115 of Act V of 1908 and section 
107 of thè Government of India Act praying the High Court 
to revise the order of the Court of the Subordinate 
Judge of Devakotta, dated 30th June, 1927, in I.A. No. 574 
of 1926 in O.S. No. 31 of 1913 on the file of the Court of 
the Temporary Subordinate Judge of Ramnad. - 


C. S. Venkatachariar for appellant. 
C. Padmanabha Aiyangar for respondents. 
The Court delivered the following 


JupcmMEent.—This revision petition is presented against . 
the order of the Principal Subordinate Judge of Devakotta in 
the following circumstances. The suit out of which it arises was 
instituted for the dissolution of a partnership and for ‘accounts 
in the Court of the Subordinate Judge of Ramnad. It was 
transferred to the then existing Temporary Subordinate Judge 
of Ramnad and he passed a preliminary decree, on 23rd Octo- 
ber, 1913, dissolving the partnership from the date of the plaint 





*C.R,P. No, 817 of 1927, ~ 7th November, 1929, 
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and appointing a Commissioner to examine and report upon the 
accounts. The Commissioner presented his report on 14th 
January, 1915, and the Temporary Subordinate Judge passed 
a final decree on 22nd March, 1915. It is with the legal aspect 
of a passage in this decree that we are now concerned. The 
decree contains certain provisions such as normally find place in 
a final decree for the dissolution of a partnership and then 
occurs the following passage: 


“This Court doth further direct that the Ist defendant do take the 
good outstandings due to the firm as found in the Commissioner's report 
and that he do account to the other partners for the same,” 

This is based upon a passage in the judgment .which says: 


“As the lst defendant has always been the managing partner and as 
he has been instituting suits for recovery of all outstandings, etc, the 
good outstandings due to the firm as found in the Commissioner’s report 
will be taken by him and he will account to the partners for the same.’ 


It appears from the Commissioner’s report that the parties 
failed to assist in the realization of the assets and the settle- 
ment of their accounts and accordingly he had to propose to 
the Court the appointment of a receiver for this purpose, and 
the Court decided to take the course above-mentioned. The 
st defendant appealed against this decree tò the High Court 
but died before the appeal was disposed of. Nevertheless, the 
above-quoted passage was reproduced in the appellate decree. 
So far as we are concerned, it is agreed that we may disregard 
the appellate decree in this ‘respect and may base ourselves 
upon the terms of the decree, dated 22nd March, 1915. No 
attempt was made by any of the parties to enforce the direction 
given to the 1st defendant until 14th October, 1925, when the 
6th defendant, son of one of the partners, applied to the Addi- 
tional Subordinate Judge of Ramnad at Madura to pass a final 
decree in pursuance of that direction. About a year later the 
application was returned by the Additional Subordinate Judge 
on the ground that he had no jurisdiction and it was represented 
to the Temporary Subordinate Judge of Devakotta. ° 


I will deal first with an objection, which, however, has 
not been strongly pressed, that the Lower Court had no juris- 
diction to deal with the suit. I have said that it was originally 
disposed of by the Temporary Subordinate Judge of Ramnad. 
That Court was abolished on 1st January, 1926, two Subordinate 
Judges being attached to the Sub-Court of Ramnad at Madura 
from that date. The application now in question had been 
filed before the change took place and assuming that the suit 
to which it related was a pending suit, it should have been trans- 
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ferred to the Ramnad or to thee Devakotta Court,-since in the 
case of a pending suit a transfer of territorial jurisdiction will 
not per se result in a transfer of the suit: Swbramania Atyar v. 
Swaminatha Chettiar’ and Chokkalinga Pillai v. Velayuda 
Mudaliar.? I infer that what took place was that all suits at 
the time pending before the Temporary Subordinate Judge of 
Ramnad were distributed between Ramnad and Devakotta, but 
that, inasmuch as the present suit had to all appearances been 
disposed of, no such order was made with regard ‘to it. 
Section 37 of the Code of Civil Procedure would: have suffi- 
ciently provided for any subsequent proceedings if the suit had 
already been disposed of; but if, as I propose to hold, the suit 
was still pending, a transfer order was. technically necessary. 
Since, however, it has now been dealt with by the Court which 
has jurisdiction over the place where the cause of action arose, 
and to whose file it would certainly have been transferred if 
any transfer had been ordered, I think that the irregularity is 
no more than technical and does not form a fit subject for 
revision. 


In the order under consideration the learned Subordinate 
Judge has given reasons for holding that the direction in the 
final decree is of an interlocutory character, that by force of it 
the suit is still-pending, and that the application, which is in its 
nature an application to pass a fina] decree, is not subject to 
the ‘law of, limitation. He has, thérefore, decided to take the 
suit on his file and proceed with it. This order has been attacked 
on two alternative grounds— i 


(1) the direction given to the 1st defendant is not in 
the nature of a preliminary decree, but if it is, 


(2) the application is barred under Art. 181. of the 
second schedule of the Limitation Act, as having been made 
more than three years from the date of the decree. 


It was in point of fact made about ten and a half years 
after the Trial Court’s decree and six years after the Migh 
Court’s decree. 


It is contended in the first place that the Code contemplates 
only one preliminary decree and one final decree, whereas what 
we must refer to here as the final decree is in fact a composite 
decree, part final and part preliminary; so that the preliminary 
portion would require a further final decree to be passed. This 











J. (1928) 28 L:W. 886. * 2. (1924) 47 M.L.J. 448. 
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position cannot, I think, be substantiated either by the terms 
of. the Code or by any case-law. The definition of “decree” in 
section 2 (2) concludes’ with an explanation which says that a 
decree may be. partly preliminary and partly. final; and I can 
find nothing in the Code repugnant to the notion that more, than 
one preliminary or more than one final decree may be passed. 
There.are some.observations of Krishnan,-J., in Ghulusam Bivi v. 
Ahamadsa Rowther,. which deals with a partition suit, to the 
effect that the Code does not contemplate more than one prelimi- 
nary decree and one final decree in one suit, and that to have two 
final decrees and to call the first one a final decree would be a 
misnomer. I do not think he intended to say that, where circum- 
stances so require, the Court has no jurisdiction to pass a com- 
posite decree. A situation rather similar to the present forms 
the subject of some observations by Mukerjee, J., at page 260, 
Raja Peary Mohan v. Manohar. He says: 

“It may be conceded that the legislature contemplated that ordinarily 
there should be one preliminary decree and one final decree in a suit; the 
preliminary decree ascertains what is to be done, while the final decree states 
the result achieved by means of the preliminary decree. But as observed 
by: Piggott, J., in Yaqub Husain v. Bharatendu® there may be exceptions, 
and the case before us furnishes an instance. Here®the original suit was 
for removal of the shebait, for cancellation of the judicial sale and for 
recovery of the trust property. The decree made in the suit has directed 
the removal of the shebait and the cancellation of the sale subject to the 
investigation of accounts to be rendered by the shebait in a supplementary 
proceeding. The order which has now been made is in essence a 
preliminary decree in the supplementary proceeding and will lead up to the 
final decree to be made therein.” 

‘There is another Calcutta case, isodi Dasee v. 
Upendra Nath; where it was found necessary. to pass a sup- 
plementary final decree dealing with the portion undisposed_of 
in the earlier final decree, that suit being one for partition. - 1 
do not think there can be any serious doubt that there is nothing 
illegal in passing more than one final decree, and in fact Mr. 
C. S. Venkatachariar does not go so far as to suggest it. What 
he does say is that such a course ig so: unusual that neither the 
Court nor the parties can be held to have contemplated it, and 
so far as the Court is concerned he points as an indication of 
intention to the omission to adjourn to a further date. He 
supports his argument by reference to Daniell’ s Chancery Prac- 
` tice, 8th Ed., Vol. I, page 686, where the test whether a judgment 
is interlocutory or final is said to consist in whether it adjourns 

3. (1918) LL.R. 42 M. 296. ~ 4.: (1923) 38 C.L.J. 255. 
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the consideration of the cause or not. Where there isa final 
judgment, liberty to apply may be given without however 
altering the final nature of the judgment. I do not think, how- 
ever, that inferences derived from Chancery practice can be 
safely applied to procedure in India, and it seems to me that no 
conclusive inference can be drawn from the mere circumstance 
that the Court failed to provide for any further hearing. We 
must, I think, look to the terms of the decree rather than 
speculate upon the Court’s intentions, and ask ourselves what 
is the nature of this part of the so-called final decree. The 
plaint wag framed in terms customary to a suit of this charac- 
ter and asked for the realization and distribution of the assets. 
Normally then the final decree should be such as is given in 
Form No. 22 of Appendix D to the Code of Civil Procedure, 


_ providing for the distribution of the fund in Court which has 


been realised by the receiver or otherwise. It is quite clear 
that the suit, when it was disposed of by the decree on 22nd 
March, 1915, had not been brought to. its natural end, judged 
by these tests. - In the Privy Council case Muhammad Abdul 
Majid v. Withaimmad Abdul Aziz the Trial Court had origi- 
nally passed a deeree for a declaration and for possession of 
immoveable property without deciding the question of mesne 
profits. About thé mestie profits, indeed, the decree made no 
mention. Even so their. Lordships held: that the. inquiry into 
mesne profits i in the suit should proceed ; and the following pass- 
age deserves quotation: 

“The Subordinate Judge had before him a case consisting of two 
parts: a question of title and an. incidental question of account depending 
largely on the title. It was for the obvious advantage of the parties, and 
they proposed, that the first should be decided and the second reserved 
for decision. In point of fact, the first part has been the subject of 
Successive appeals by the defendant who successfully struggled against - 
the trial of the second part pending these appeals. If the Code forbade 
the parties and the Court so to arrange the disposal of a law suit, it 


would be a very startling thing. It is not pretended that the Code 
contains Any such prohibition.’ : 


These remarks I think apply mutatis mutandis to the 
present case. A decree means something which “conclusively 
determines’ (a phrase substituted for “decides” by the Code of 
1908) “the rights of the parties’. Here it has left undeter- 
mined and undisposed of the distribution of assets to be realised 
by the 1st defendant, and the duty of the Court has accordingly 
not been completely discharged. I hold, therefore, that upon 





7. (1896) L.R. 24 1.A.22:.1.L.R. 19 A, 155 (P.C.). 
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this point the learned Subordimate Judge is clearly right: Even 
were the correctness of his decision less clear, it would scarcely 
be for this Court in revision to interfere where the Court below 
has declared its willingness to conduct the matters outstanding 
between the parties to their final conclusion. 


Granting then that the direction to the 1st defendant 
amounts. to a preliminary. decree, it .is further. contended that 
where, as here, there is no adjournment order, further applica- 
tion should have been made within the time prescribed, and 
Art. 181 is said to prescribe that time: Whether this is so or 
not depends, I think, on whether it is to be held that between 
preliminary and final decrees the suit is pending, because it can 
hardly be contended that an application in a pending suit, as we 
ordinarily use. that expression, is subject to limitation.. Mr. 
Venkatachariar contends that after a preliminary decree has 
been passed the suit is not pending in the sense that the rights 
of the parties. have still to be decided. Before going through: 
some of the.cases cited for this proposition, I will allude to the 
special case of mortgage suits. It has no doubt been held that 
applications for a decree absolute and for a personal decree, 
under Order 34, Rules 5 and 6, respectively, are subject to 
Art. 181: the decree-holder must apply within three years. (See 
Ghulusam Bivi v. Ahamadsa Rowther, Mummadi Venkatiah v. 
Bhoganatham Venkata Subbiah,’ Rama Vienkatasubba Aiyar v. 
Shannugham Pillai? and Pell v. Gregory.°) 1 do not think, 
however, that from these special cases a general proposition can 
be deduced. The rules under the Code make express provision 
for such applications and the Court has no duty cast upon it 
in the absence of them. The view 1 take in the present case is 
that the Court should itself have disposed of the suit, and that 
the Court, rather than the party, was responsible for further 
action. 


On the question of the pendency of the suit, I have been 
taken through a number of cases under the old Code, mainly 
originating in Madras and Calcutta. There was under that 
Code no such device as a preliminary and a final decree for the 
trial of partnership and partition suits, and different notions 
arose as to when the single decree should be passed and how 
much should be left over for execution, difficulties which no 
doubt gave rise to the introduction of the preliminary. and final 











3. (1918) I.L.R. 42 M. 296. 8. (1921) 42 M.L.J. 51. 
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Ramanathan 
Chetty 
p. 
Alagappa 
Chetty. 


Ramanathan 
Chetty 
ua 
Alagappa 
Chetty. 


108 THE MADRAS LAW JOURNAL REPORTS. e [ VoL. 


decrees. In Seshan v. Rajagepala™ the decree ‘passed for 
partition was in the nature of what we should now call a preli- 
miriary decree and the remainder of the operations had-to be 
done in execution. In Appadu v. Venkata Ranga Rau, on 
the other hand, the view taken was that in a partition suit the 
decree- should ensue upon the actual division. The position 
was laid down in general terms by Bhashyam Aiyangar, J., at 
page 277 in Mallikarjunadu. Setti v. Lingamurti Pantulu®, with 
regard to partition suits. He had of course to deal with .a 
single decree, and when he said that a suit terminates only 
when the decree is fully effectuated and that it includes pro- 
ceedings in execution, it may he conceded that the terms he 
used were used in a wider sense than we have to employ them 
here. The difficulties which arose in dealing with partition 
suits under the old -Code are illustrated in Latchmanan Chetty 
v. - Ramanathan Chetty"*, where the learned Judges found it 


- impossible to decide what precisely was the decree in the suit. 


These cases, however, are not of much assistance here. More 
in point is Srinivasa Mudali v. Ramaswamy Mudali2® Tn. that 
case a compromise decree for partition had been passed, and 
the question aros¢ whether an application for the appointment 
of a Commissioner.to work out the shares recoverable under it | 
was barred by limitation. This depended on whether the appli- 
cation..was in execution or in the suit. The learned Judges 
held that such an order could have been made by the Lower 
Court at any time of its own motion as a step in the disposal 
of-the suit, and that there could be no question of any bar of 
limitation in connection with the application for it. 


Turning to the’ Calcutta cases, Kedarnath Dutt v. Harra 
Chand Duit™® related to a partition, and in 1870 a decree was 
passed directing a commission to issue to effect the partition. 
For reasons which I need not go into, no effectual steps;-were 
taken for over.10 years, when the plaintiff applied for proceed- 
ings to continue. He was met by a plea of limitation, but 
Wilson, J., held that, the application being one in a padus 
suit, the right to apply was a right which acçrues from day to 
day, and, therefore, it was not barred by lapse. of time. -It will 
be noted that this related to a stage in the cause after the 
only. decree then provided for by the Code.had been, passed. 
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This case was followed by Stephen, J., in Surendra Keshub 
Roy v. Khetter Krishto Mitter.” 

In the Full Bench case Puran Chand v. Roy Radha Kishen 
it was held that where the decree provided that mesne profits 
should be ascertained in. the execution department, no rule of 
limitation attached to an application to ascertain them. The 
view taken was that for that purpose the suit was still pending, 
and that the Court was bound, even without any application, to 
fix a date for the inquiry. The learned Judges say: 


“There is nothing in the Code compelling a person having the conduct 
of-a pending suit to make formal applications from time to time, asking 
the Court to proceed to judgment.” 


This casé was, followed in Dwarka Nath Misser v. Barinda 
Nath Misser? in-regard to an application to appoint an arbi- 
trator in a partition suit, and printed with the report is a 
judgment of Prinsep and Ghose, JJ:, to the same effect. It 
follows a fortiori that, on the principles underlying these deci- 


sions, an application for a final decree is an application in the 


suit and is not subject to any limitation. 


` As regards the position under the present Code, the peti- 
tioner relied mainly on the Full Bench case Perumal Pillay v. 


Perumal Chetty. The question referred for decision was: 


whether Order 22, Rules 3 and 4 of the Code of Civil Proce- 
dure applied to cases of death after the passing of the prelimi- 
nary decree. The answer given was that the provisions did 
not apply and that the suit did not abate so as toevacate the 
preliminary decree. This question does not strictly concern us, 
but Mr. Venkatachariar has sought to derive from some obser- 
vations of the learned Chief Justice, who delivered the opinion, 
the ‘principle that a suit for all purposes is concluded by the 
preliminary decree. I have been unable to discover any such 
unqualified proposition in the judgment. The principle relied 
upon was that the’ right of action had been determined before 
the death of the defendant by the passing of the pre#iminary 
decree and the learned Chief Justite went on to say that this 
was so because “the final decree is only by way of working out 
in detail’ the principles laid down and determined in the preli- 
minary decree”. It is nowhere said that the proceedings which 
take place between the-two decrees are not in the nature of a 
suit, nor of course is it suggested t that all the matters in issue 
17.. (1903) I.L.R- 30. © 609. 
„18. -(1891) I.L.R.:19 C. 132 (F.B.). 


19. (1895) I.L.R. 22 C.. 425. - 
‘20. (1928) I:-L:R:.51 M. 701: 255 M.L.J. 253 (F.B.). 











Ramanathan 
Chetty 
v. 
Alagappa 
Chetty. 


Ratianathan 
Chetty 
v 
Alagappa 
Chetty. 


110 THE MADRAS LAW JOURNAL REPORTS. e [ von. 


between the parties are finally disposed of by the preliminary 
decree. Indeed it may often happen that most of the conten- 
tious work has to be done after a preliminary decree has been 
passed, and has to be settled by the final decree. It may be 
observed that -the learned referring Judges in that case assum- 
ed that the suit was still pending. In the Privy Council case 
Lachmi Narain Marwari v. Balmakund Marwari cited in this 
judgment, a case which related to a dismissal for default of a 
partition suit after’ the preliminary decree, ae anne principle 
laid down is that 

“after a decree has once been made in a suit, the suit cannot be dis- 
missed unless the decree is reversed on appeal. ‘The parties have, on the 
making of the decree, acquired rights or incurred liabilities which are 
fixed,. unless or until the decree is varied or set aside.” 

‘I do not find, therefore, that this case is authority for the 
proposition for which it is cited. 

It is clear to me that the suit continues for some purposes 
at least until the final decree; it would indeed be an anomaly 
if any decree could be reached by proceedings other than a suit. 
That being so, I have been shown no authority for the view 
that an applicatio in a pending suit desiring the Court to pro- 
ceed to judgment is governed by any rule of limitation. So far 
as the examples shown to me go, applications which are so 
governed will be found not to be of this character. In Kalyani 
Pillai v. Thiruvenkadaswami Aiyangar the application was 
to’ bring og record the legal representatives of a respondent to 
a Privy Council appeal. Mangamma Nayakuralu v. Rama- 
dasappa Nayanimvary related to execution. Swaminatha- Pillai 
v. Rajagopala Mudaliar™ was an unusual case where a trustee 
who had brought a suit died and application was made to 
transpose a co-trustee defendant as plaintiff. It is difficult to 
say whether, in the interval between death and transposition, the 
suit could be held to be pending. The case in Hindustan Bank 


v. Mehraj Din® related to the Indian Companies Act. Indeed, the 


only case in point, Srinivasa Mudaly v. Ramaswamy Mudaly,* 
to which I have already referred, appears to me very good 
authority against the application of the Limitation Act. 


I ‘think, accordingly, that the learned Subordinate Judge 
is nent? in his view that no question of limitation arises, as well - 
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23. (1924) 48 ML-T. 563. 24. (1920) 40 M.L.J. 208. 
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as in the construction which he has placed upon the disputed 
passage in the decree. It is unnecessary for me to add there- 
fore that, even had I felt less convinced of these propositions, I 
should much have doubted the desirableness of interfering in 
revision. The Civil Revision Petition is dismissed with costs. 


B.V.V. Revision Petition disnvissed. 





*IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice RAMESAM. 


[dara Pitchiah .. Petitioner* (4th Defendant) 
v. 
Unde Rajaha Raje Sir Rajah Velugoti Sree 

Govinda Kristna Yachendra Varu Baha- 

dur, Zamindar of Venkatagiri .. Respondent (PIPF.). 

Easement—Zemindari’s tank—Water of—Inamdars’ user of—Acquisi- 
tion by prescription of—Proof of—Civil Procedure Code, Order 41, Rule 4 
—Decree allowing suit against several defendants—Revision Petition 
against one of them orly—Setting aside of the entire decree below in— 
Grounds: 

In a suit by a Zemindar against several inamdars*to recover compen- 


sation for the unauthorised use by the defendant of the water of the 
plaintiff’s tank for the second crop on the defendants’ inams, the plaintiff 


admitted the defendants’ right.to use the, water of the tank for the first . 


crop but denied their right for the second. Held, that the right admitted 
by the plaintiff and claimed by the defendant was one of easement and that 
as the evidence established the defendants’ user of the water of the suit 
tank for raising a second crop for twenty years and more th@ defendants 
were entitled to an easement by prescriptive right. 

` Held further that as the whole decree was questioned in the revision 
petition and the finding of fact related to. all the defendants the whole 
decree of the Court below against all the defendants should, under O. 41, 
R. 4, Civil Procedure Code, be set aside though the revision petition itself 
had been preferred by only one of them. 

" Petition under section 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the District 
Munsif of Kanigiri in S.C.S. No. 504 of 1926. E i 

K. Kuppuswami Aiyar for petitioner. 7 

“A. Krishnaswami Aiyar for respondent. 

The Court delivered the following 


‘Jupement.—This “revision petition is against the 
decree passed by the District Munsif of Kanigiri in 
Ss C. §.-No. 504 of 1926. This Small Cause suit 
and a number of others were filed by the Raja of Venkata- 


*CR.P. No.-674 of 1927. -- a >> =- dth April, 1928. 
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giri against several andas to recover compensation for the 
alleged unauthorised use by the defendants of the water of the 
plaintiff's tank for the second crop on the defendants’ inams. 
Such compensation was claimed in the shape of water rate or 
price for the use of water said to be unauthorisedly used. 


The defendants are the inamdars. The plaintiff is the 
Zemindar. There is no privity of contract between the plaint- 
iff and the defendants. It is admitted that the tank water 
which was said to be used by the défendants belongs to the’ 
plaintiff. If the defendants used the water of the tank with- 
out having a right to do so they would be committing trespass 
and would be legally liable to pay damages to the plaintiff. But 
the defendants say that they are entitled to use the water of the 
tank for their lands.. The question therefore to be decided in 
the case is whether the defendants have any right to use the 
water of the plaintiff's tank for their lands. 


-Now the plaint admits that the defendants are entitled .to 
use the water of the tank for the first crop but not for the 
second crop. The right so admitted by the plaintiff and,„claim- 
ed by the defendants, obviously is a right of easement. The 
only question is what is the extent of that right? Is it limited 
to the first crop or does it-extend to the use of water for all the 
crops that can be raised by the cultivation of the inams so long 
as there is water in the tank? The District Munsif has found 
that there is no evidence on either side as to whether second 
crops were raised at the time of the grant. If the matter rests 
there, .it would perhaps be a nice question of burden of proof 
on ‘the pleadings. The District Munsif has considered other 
circumstances in the case. He first of all referred to the’ 
liability to pay water cess in Government villages. In this con- 
nection he referred to the Standing Order No. 64 of the Stand- 
ing Orders of the Board of Revenue. The liability of the 
inamdars to pay water-rate to Government is governed by 
statute, namely, the Irrigation Cess Act (VII of 1865), and the 
non-liability to pay depends upon whether there is, engagement 
to pay at the time of the grant within the meaning of Act VII 
of 1865. In deciding the case between the Zemindar and 
inamdars, I do not think. we have anything to do with the Irri- 
gation Cess Act or analogies based on it. 


The District Munsif next refers to the decision in The 
Midnapore Zamindary Co. v. Muthappudayan.1 That is a case 


— e—a 


"1, (1920) I.L.R. 44 M. 534: 40 M.L.J. 213. 
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of landlord and tenant. The question in that case was whether 
the additional assessment can be claimed by a landlord in respect 
of a second crop of paddy raised with the landlord’s water by 
the tenant on his wet holding and the decision of the point 
depended upon whether any usage disentitled the landlord to 
the same. It was held that the burden of proof was on the 
tenant. I do not think that case has anything to do with our 
case. At the same time J do not mean to decide any question 
of burden of proof and the Munsif has referred to that case 
merely for showing that the burden of proof is on the inamdar, 
just as it lay on the tenant in that case. I do not think-it is 
necessary to decide the question of burden of proof in this case. 


The next point that the District Munsif has adverted to is 
usage. He begins this portion of his judgment thus: 


“As regards usage, it is admitted by the plaintiff’s witness that second 
crop cist was never collected, or claimed by the plaintiff for inam wet 
lands before Fasli 1332. But except as regards one land, Survey No. 496-4, 
the subject-matter of S. C. S. No. 504 of 1926, there is no evidence as to 
how long there has been second crop cultivation on the lands. P.W. 2 
ds the karnam of the village.’’ 


He states in cross-examination: en 


“Second crop is being raised on the land comprised in S.C.S. No. 504 
of 1926 every year for the last 20 years to my knowledge. Second crop was 
being raised on the other inams also now and then before Fasli 1332. 


Second crop cist was never claimed or collected for inam lands before ` 


Fasli 1332.’ 

I may here observe that the District Munsif obviously 
accepts the Karnam’s evidence. The District Munsif- then says 
in his judgment: Fees 

‘Only one witness has been examined on behalf of the defendants. 
He is the 4th defendant in S. C. S. No. 504 of 1926, and he speaks only 
about his land, i.e, Survey No. 496-4. He deposes that second crop is being 
raised on that land for the last 25 years to his knowledge. He says that 


second crop was being raised on the land by his ancestors also but his 
evidence in this respett is at best hearsay and is therefore valueless.” 


Here I may observe that the District Munsif accepts the 
witness’s evidence as to 25 years which is not hearsay but only 
rejects it for the period beyond it. This is also clear from the 
next sentence which runs thus: 


‘t Assuming that second crop was being raised on the land for about 

20 years before Fasli 1332, the mere abstention of the plaintiff from claim- 

ing water-rate during that period cannot disentitle him from claiming it now. 

The evidence is very meagre and insufficient to establish the alleged custom 
or usage.” 

This sentence shows that the District Munsif accepts not 

only the Karnam’s evidence but the evidence of D.W. 1 relating 


to 25 years which is not hearsay, for only in this way can we 
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have evidence for 20 years prior to Fasli 1332. As I already 
pointed out, the question in the case is not one of custom or 
usage but one of easement. If it is one of custom or usage, 
I am bound by the District Munsif’s finding of fact. But 20 
years’ enjoyment of the water certainly makes out an easement 
by. prescriptive right as enjoyment has gone up to the end of 
Fasli 1334 (vide plaint). It is unnecessary in this case to dis- 
tinguish easement by grant and easement by prescription. The 
facts justify the finding of the easement by either method. Vide 
Rajrup Koer v, Abdul Hossein? On the facts found ‘by the 
District Munsif, the defendant in S.C.S. No: 504 of 1926 
has-established a right of easement to use the water of the 
plaintif’s tank for two crops. I may incidentally observe that 
the defendants in the other lands have not established such an 
easement. The result is while all the decisions of the District 
Munsif are correct, only the decision in this case is erroneous 
and.has to be set aside. 

` Apparently the land Survey No. 496-4 belongs to defendants 
l, 2 and 4 Anyhow the Karnam’s evidence relates to all 
the lands comprised in S.C.S. No. 504 of 1926. Relying on 
O. 41, R. 4, Civil Procedure Code, that is on the ground that 
the «whole decree is now questioned before me and that the 
finding of fact relates to all the defendants, | set aside the whole 
decree and dismiss the suit against all the defendants, with 
costs of the 4th defendant only throughout. 


A.S.V. S ; Decree set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


s - PRESENT:—MR. Justice JACKSON. í 


The Public Prosecutor >... Appellant* 
a T O: 
Polasaripalle Nagaraju and another .. Aeensed. 


Criminal Trial—Motive for a%crime—Ignorance of law, if can be imputed 
do the accused by the Crown—Lividence Act, S$. 114, Illustration (e)—Pre- 
sumplion of regularity in official acls—Confession placed on record by Magis- 
irate—Duty of Sessions Judge to presume it was voluntarily made. 

. . The Crown cannot impute ignorance of law as a motive for a crime 
and :the accused person must be given the benefit of the assumption that 
he knows the law. ; i 


A Court should not disregard Section 114, Illustration (e) of the Evidence 
Act and assume irregularity in -official acts. A Sessions Judge should 





*Cr. Appeal No. 615 of 1929. 13th December, 1929. 
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presume that a confessional statement placed on record by the Magistrate 
was voluntarily made. 


Appeal under section 417 of the Code of Criminal Proce- 
dure, 1898, against the acquittal of the aforesaid accused by the 
Sessions Judge of East Godavari Division at Rajahmundry in 
Case No. 17 of 1929 on his file. - 


K. N. Ganapathi on behalf of the appellant: ` 
‘The Court: delivered. the following 


JuDGMENT.—(Appeal against an aait; 
This tree of brothers and sisters gives the personae dra- 


matis. : 
Sister. Brother, Accused 2. 
Accused 1 2 = 
| 
| P. W. 2. P. W. 3. 
Daughter marries Brother Brother Chitii Sister— wife 


(Deceased) of P.W. 14. 


Chitti, the deceased, was 14 years old. On 17th Decem- 
ber, 1928, his corpse was found in the yard of P.W. 5. The 
medical evidence shows that he was throttled.° 

He was seen on the evening of 16th December on the veran- 
dah of the house of accused 2 with the two accused and the 
sons of accused 2, P.Ws. 2 and 3. 5 

On the 18th December, these’ two boys were arrested for 
the crime; and on 29th December; 1928, they “confesŝed” ; that 
is to say, statements recorded from them under section 164 
were treated as confessions, but their effect is to put the guilt 
upon the present accused and an oil-monger, and to exonerate 
thé boys. In the committing Court they stood by these state- 
ments, and in the Sessions Court they resiled. The present 
application to admit this appeal is practically a prayer that these 
depositions and statements may be reconsidered by a Bench of 
this Court to see if they warrant the conviction of the two 
accused. 

It is quite within the bounds of possibility that these two 
boys were the actual murderers, and there must have been some 
Suspicion against them when the police investigated, else they 
would not have been arrested. It is then quite possible that 
they thought of saving their skins by putting the blame upon 
their father and cousin. Putting their evidence at its highest 
they are not very satisfactory witnesses, and it must be borne 
. in mind that the one fact known ahout them beyond all doubt 
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is that-they have committed perjury, either at the- trial or at 
the investigation. The problem then reduces itself to this 
simple question: Can two men be hanged on the suspect evi- 
dence of perjured witnesses? To that question the answer 
must be “No”; and in this case there is absolutely nothing 
besides that evidence. There is nothing unusual about Chitti 
being on his friend’s verandah that night, and there is no motive 
for accused 1 and 2 to have committed the crime. The heirs 
of Chitti are his two sisters, and accused 1, who is the father 
of a brother’s wife, cannot have any claim, and cannot, I should 
think, have Supposed that he had any claim. The Crown can- 
not impute ignorance of law as a motive. In the famous case 
of Rex v, Monson’ the Crown imputed as a motive that Mon- 
son’s wife held a transfer of the murdered lad’s life insurance 


` policy, and Monson did not know that a minor cannot assign 


an imputation that was not accepted. An accused person must 
be given the benefit of the assumption that he knows the law. 
The assessors are unanimously of opinion that the 
accused are guilty; but their opinion probably derives support 
from the popular instinct that after an atrocious murder some 
one should hang for the vindication of general morality. It 
is cases like this that illustrate the danger of the jury system. 
I do not think any Judge could come to an opinion contrary to 
that of the learned Judge who tried the case and, therefore, do 
not admit the appeal. .The only exception I should take to his 
judgment*is that in discussing the original confessions he seems 
rather to disregard section 114 (e) of the Evidence Act and to 
assume irregularity in official acts. He says that the bare cer- 
tificate in Exhibits D and G does not prove that the statements 
were voluntarily made, which of course is strictly correct; but 
it may fairly be assumed. that the Magistrate did his best to 
assure himself that the statements were voluntary, and if he 
had felt any suspicion he would have placed it upon record. 
Then ‘he speaks of the best efforts of the Magistrate to remove 
police and other influences, as if police influence were neces- 
sarily bad. There is; so far as I know, nothing upon the record 
of this case which reflects upon the conduct of the police, and an 
assumption by the. officers of one department that the officers of 
another department are naturally depraved is, quite unwarranted . 
and even offensive. 
_.. The appeal is dismissed. 


NSS. Appeal dismissed. 
1. (1903) 67 J.P. Jo. 267, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JusTIcE KUMARASWAMI SASTRI AND Mr. 
Justice PAKENHAM WALSH. 


Pazhancheri Panangat Blahayil Karnavan Kun- 
hunni Nair (dead) and another .. Appellant® and 
l his L. R. (Plaintif and kis L. R.) 
v. i 
Raman Menon .. Respondent (1st Deft.). 


Malabar Law—Melkanomdar redeeming kanomdar—Improvements by 
kanomdar—Melkanomdar if entitled. to compensation—Malabay Coinpen- 
sation for Tenants Improvements Act (I of 1900), S. 5—‘‘Predecessor-in- 
interest.” 


A Melkanomdar redeeming a kanomdar is entitled to claim, from the 
jenmi, compensation for improvements made by the latter. The expres- 
sion “predecessor-in-interest” in S. 5 of the Malabar Compensation for 
Tenants Improvements Act means a person who claims title from any 
other by assignment, transfer, gift, etc. 

Appeal under clause 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Odgers in S.A. No. 945 
of 1924 preferred against the decree of the Court of the 
Subordinate Judge of South Malabar ate Calicut in A.S. 
No. 130 of 1923 preferred against the decree of the Court of 
the District Munsif of Chowghat in O.S. No. 843 of 1920. 


K. P. M. Menon for appellant. ` 
D. A. Krishna Wariar for respondent. 
The judgment of the Court was delivered by? 


Kumaraswami Sastri, J.—This is a Letters Patent 
Appeal against the decree of Mr. Justice Odgers dis- 
missing Second Appeal No. 945 of 1924 with costs. The facts 
are shortly these: the plaintiff is the landlord, the defendant 
the tenant and the suit is to redeem the kanom for Rs. 200 
evidenced by Exhibit A.. The plaintiff gave the- kanom. to one 
Subramania Pattar -and the matetrial terms, of ExhibiteA which 
is the melkanomi in favour of thè 1st defendant are that the 
kanont in favour of Subramania Pattar should be redeemed 
by the 1st defendant and that he should pay Rs. 200 towards 
the redemption of that kanom. As regards the value of im- 
provements which Subramania Pattar was claiming or might 
claim, Exhibit A also says that the 1st defendant should pay for 
those improvements if necessary. The material clause is: 


“T shall therefore pay up the edukkudi amount of Rs. 200 and also 
the value of the kuzhikkurs (improvements) effected in the schedule- 








*L.P.A. No. 61 of 1926, -~ œ 28th October, 1929, 
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mentioned: properties ky the said Subramania Pattar, although there is no 
necessity to pay the value of the same as they were effected without your 
permission, the value being paid only to avoid litigation and trouble.” 


Then the clause proceeds: 


“Tt has also been settled that, if Subramania Pattar does not. take the 
edukkudi amount as mentioned ‘above and surrender the schedule-men- 
tioned properties the said amount shall be paid to you and you should pay 
off the edukkudi and recover possession of the properties for me, that 
you should directly recover the arrears of michavaram rent due from Subra- 
mania Pattar up to 1081 (1905-06) inclusive, and when the panyam 
amount and-the. value of kuzhikkurs that may be ascertained and estimated 
at the time of causing eviction, if kuzhikkurs are raised, are given, it has 
been’ agreed that the. properties would be surrendered’ with the receipt 
that*may he obtained ‘from Subramania Pattar with the release deed and 
the document, étc.” : 

This translation hese ® ‘and when ne panyam amount” 
was the translation made by the Bench Clerk-as the parties were 
not agreed as to the accuracy of the translation made by the 
Court translator. The translation of Exhibit A. as translated 
by the Court translator is: 


‘Cand that when the mortgage amount, Rs. 200, and, if any kuzhikkur 
value has been paid, that kuzhikkur value also as estimated at the time the 
property is recovered possession of is paid, the properties would he 
surrendered with an Oghimuri (surrender deed), the receipt obtained from 
Subramania Pattar and this deed, etc.” 


“It is not very material to consider this as the contingency 
contemplated did not arise. A suit was not filed by the Jenmi, 
the owner. What ‘happened was that Subramania Pattar did 
not consent to redemption and a suit, ‘No. 535 ‘of 1906, had to 
be filed. Exhibit B is the decree in the suit. The suit is by 
the Jenmi as pro forma tenant and the other parties, interested 
to redeem the present respondent being the 3rd plaintiff. A 
decree was passed and under that decree plaintiffs 2 to 7 were 
directed to pay into Court the amount mentioned in the decree 
and ‘the decree goes on to say that 


“‘the defendants do deliver up to the said plaintiffs or to such persons 
as they may appoint in this behalf all documents in their possession or 
power relgting to the plaint, mortgaged properties.’ 


Then the decree goes of to’ say that 


“the defendants shall, put the 3rd plaintiff into possession of items *12 
and 13 of the mortgaged properties described in the schedule herewith 
annexed and that, if such payment be not made within the above period, 
the mortgaged properties be sold. It is further ordered and decreed that 
the “1st defendant is at liberty to remove his improvements” on: the said 
plaint items 12 and 13.” 


As regards the improvements what happend’ was that there 
were two Commissioners appointed. The first Commissioner 
valued the improvements at about Rs. 70 and odd, the second 
Commissioner valued them at,Rs, 83. Subramania- Pattar chose 
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to, remove the trees rather than receive compensation and that 
course was evidently agreed to by the parties interested. He 
did not remove the trees owing, according to him, to domestic 
calamities. Evidently he did not think it worth his while to 
do so. The improvements consequently stood on the land un- 
paid for. It is not disputed that the present respondent paid 
the Rs. 200 and redeemed Subramania Pattar and that he 
las been in possession ever since. The plaintiff now wants to 
redeem him and the question is whether the respondent .can 
claim any compensation for improyements. It is contended 
by Mr. Menon for the appellant that Subramania Pattar did 
not take away the trees on the land as the 1st defendant did 
not pay Subramania Pattar anything for the improvements. 
The benefit of this conduct in not taking away the trees should 
enure to the Jenmi and not the defendant as he is only a kanom- 
dar. This may be so if the law governing the case was the 
ordinary law of landlord and tenant or that of mortgagor and 
mortgagee but the question is how far the position of the parties 
is affected by the Malabar Tenants Improvements Act. The 
relevant sections for the purpose of this appeal are sections 5, 
10 and 13. ° 
Section 5 says: : 

(1) Every tenant shall on ejectment be entitled to compensation for 
improvements which have been made by him, his predecessur-in-interest, 
or by any person not in occupation at the time of the ejectment who 
derived title from either of them and for which ‘compensation has not 
already been paid; and every tenant to whom compensation i®so due shall, 
notwithstanding the determination of the tenancy or the payment or tender 


of the mortgage money (if any), be entitled to remain in possession until 
ejectment in execution of a decree or order of Court. 


{2) A tenant so continuing in possession shall during such continuance 
hold as a tenant subject to the terms of his lease or of the mortgage as 
the case may be.’’ 


Section 10 relates to trees of spontaneous growth and says: 
“When the improvement is not an improvement to which section 9 
applies but consists of timber trees or of other useful trees oe plants 
spontaneously grown during the period of the tenancy or sown or planted 
-hy any of the persons mentioned in S. 5, the compensation to be awarded 
shall be three-fourths of the sum which the trees or- plants might reason- 
ably be expected to realise if sold by public auction to be cut and carried 
away.” i 


. Section 13 refers to maintenance of trees and the cost.of 
such maintenance. It says: 


“When the improvement consists in the protection and maintenance 
of timber or fruit trees or of other. useful trees or plants ‘not sown or 
planted by any of the persons mentioned in section 5, or of such trees or 
plants spontaneously grown prior to the commencement’ of the tenancy, 
the compensation to be awarded shall be the proper cost of such protection 
und maintenance ascertained as provided*in section 11,” . 
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We think that it is unnecessary in this case to invoke the 
aid of provisions of sections 11 and 13, because it is nobody’s 
case that the trees for which compensation is now claimed were 
of spontaneous growth. Both in the prior litigation and in this 
what was claimed was compensation for trees planted or im- 
provements made by Subramania Pattar, the previous kanom- 
dar, and we agree with Mr. Justice Odgers in thinking that it 
is not open now in second appeal to raise the question as to the 
nature of these improvements whether they were of spontane- 
ous growth or whether they were trees planted. Throughout 
in all the Courts the case went on the footing that the improve- 
ments which were effected would come within the purview of 
section 5 and the question was who was entitled to the benefit 
of these trees. We think the question turns on the construction 
of the words in section 5 “predecessor-in-interest”, whether it 
can be said that where one mortgagee redeems another, the 
latter can be said to be a predecessor-in-interest of the former 
within the meaning of section 5. If so, there can be no doubt 
that he is entitled to the benefit of the improvements. The 
argument of Mr. Menon is that in cases like this where the 
jenmi creates a kanom and a melkatom it cannot be said that 
the kanomdar is the predecessor-in-interest of the melkanomdar 
and therefore section 5 can have no application: For the res- 
pondent it is contended that these words are to be construed in 
a more liberal sense and that the succeeding kanomdar redeem- 
ing the préetlecessor must be taken to be his successor in interest 
and that he would be so in respect of all the rights and 
obligations under the previous kanom. 

As regards the meaning of the expression “predecessor-in- 
interest” in section £ we agree with the observations of Mr. 
Justice Sundara Aiyar iñ his “Malabar Law” that the words 
must be used not in a strict. sense. We agree with the following 


_ observation: 


‘The woids cannot be said to adequately describe the class of persons 
for whose improvements the tenant in possession is entitled to claim com- 
pensation. Unless the word ‘predecessor-in-interest’ is understood in a 
somewhat loose way, the section may not include many cases which must 
obviously have been intended to come within it. The trouble arises, largely 
from the fact that in drafting this section sufficient attention was not 
paid to the fact that the definition of the word ‘tenant’ in the Act is so 
framed as to include very varying kinds of interest, such as mortgagee’s 
and lessee’s interests and even in (stc) cases where the occupant has no 
lawful title to possession.” > : 


Then the learned author goes on: 


“In the case of a mortgagee paying off a previous mortgagee, the 
latter may be regarded as the predecessor-in-interest as under the law the 
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subsequent mortgagee is subrogated to his rights. To cover obvious cases 
it may .be necessary to understand the word ‘predecessor-in-interest’ as 
the derivation of the word suggests as meaning ‘one that went before him 
in interest,’ some ‘tenant’ as understood by the Act who preceded .him in 
occupation either immediately or mediately through others without the 
continuity being broken up (sic) by the intervention of the plaintiff.” 


The cases reported in Thekkamannengath ‘Raman alias 
Kochu Poduwval v. Kakkasseri Pazhiyot Manakkal Karnavan* 
and Thupran v. M amad Kasim Sait? support -the view. The 
former was no doubt a case of compensation for trees of spon- 
taneous growth but the observations at pages 194 and 195 apply 
equally to cases of compensation for trees planted and the 
reasoning of the learned Judges applies equally to those cases. 
In Thupran v. Mamad Kasim Sait? the learned Judges observe: 

“It is-immaterial whether the improverients were made by the 2nd 
defendant himself or by any other person in possession before him. It is 
quite sufficient if the improvements are on the land even if they are made 


by some previous occupant. It was not the case of either party that any- 
body but the 2nd defendant was in occupation at the time of the suit.” 


These decisions are authority for holding that the expres- 
sion “predecessor- in-interest’’ has to be used not in a strict sensé 
but as meaning a person who claims title from any other by 
assignment, transfer, gift, etc., and in claiming compensation 
we think that, where one kanomdar redeems the other, the latter 
should be treated for the purpose of section 5 as the predecessor- 

` in-interest of the former. In the present case we see no reason 
why compensation should not be given as claimed by the res- 
pondent. We think the decision of the learned Judge is right 
and dismiss the Letters Patent Appeal with costs. 


S.R. : Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of 
Sind.] ° 


e ie 
PRESENT :—LorD BLANESBURGH, LORD RUSSELL oF KILLb= 
WEN AND SIR LANCELOT SANDERSON. ' 
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Suleman and another .. Appellants* 
v. 
Haji Abdul Latif and others , .. Respondents. 


Parinership—Dissolttion and accounts—Suit for—Overdrawings by 
partner—Interest on—Liability for—Amount found due from defendant to 
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plaintif —Interest on—Plaintiff’s right to, only from date of final decree— 
Value of goodwill of business to be brought into accounts—Share of part- 
ner—Concurrent findings as to—Privy Council’s interference. with. 


The ordinary rule is that a partner is not charged with interest in 
respect of overdrawings. 


In an action to dissolve and wind up the affairs of a partnership, it is 
impossible to say, until the accounts have been taken, what if anything is 
due from any partner to his co-partners. Accordingly; in such an action 
interest’ should only be allowed to the plaintiffs from the date of the 
final decree by which the amount (if any) is found due from the defend- 
ants to the plaintiffs. 


In taking the accounts of a partnership the value of the goodwill must 
also be brought into the accounts, 


Where one of the issues in a suit for dissolution of a partnership and 
for accounts was as to the share of the defendants in the partnership busi- 
ness, and there were concurrent findings of the Courts below on that issue, 
held, that there was no reason for departing from the ordinary rule of the 
Privy Council as to concurrent findings of fact, 

Cross-appeal No. 55 of 1929 from an appellate decree of 
the Court of the Judicial Commissioner of Sind, dated the 13th 
June, 1927, which modified a decree of a Judge of that Court 
(in its District Court Jurisdiction), dated the 22nd December, 
1925, in a suit fer dissolution of partnership and rendition of 


accounts. 


The material facts of the case appear sufficiently from their 
Lordships’ judgment. l 


Dunne, K.C. and Wallach for appellants (defendants). 


De Gruyther, K.C. and Hyam for respondents in the main 
appeal and appellants in the cross-appeal. 


Dunne, K. C.—The Court was not entitled to allow in- 
terest to the plaintiffs from the date of suit till payment on the 
decretal amount found due to them. No interest from the date 
of suit was claimed by the plaintiffs in their plaint. 


De Gruyther, K. C.— The Court of Appeal was right in 
allowing interest on the decretal amount from the date of the 
suit. In the circumstances of the case the plaintiffs were entitled 
to interest on the sums of money overdrawn by the defendants 
from time to time as from the date of such overdrafts, 


~ [Loro RusseLt.—But the ordinary rule is that a partner 
is not charged with interest on overdrawings: Lindley on 
Partnership, 9th Ed., p. 479.] 


28th March, 1930. Their Lordships’ judgment was deli- 
vered by ° 
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-Loro Russetyt.—The action in which these appeals 
arise is a partnership action in which the plaintiffs 
claimed (a) a decree for dissolution, and (b) that the accounts 
of the partnership be taken. Other relief was claimed in the 
following terms: “(c) That sums found due to the plaintiffs by 
the defendants be ordered to be paid by them.” 


Up to a point the facts are not in dispute. The plaintiffs, 
or their predecessors-in-title, had for some years before 1902 
carried on a business in Karachi, as partners, in the firm name 
of A. Haji Dossal & Sons. In the year 1902 the firm acquired 
a business of dealing in arms and ammunition, which origi- 
nally belonged to one A. Haji Tar Mahomed and which in 1902 
was being carried on by his son Haji Hamad. The firm having 
acquired the said business, carried it on as a branch or depart- 
ment of their general business which they continued to carry on 
in their firm name, A. Haji Dossal & Sons. At the time the 
arms and ammunition business was acquired, the defendants 
(who were relations of Haji Tar Mahomed and Haji Maho- 
med and had worked in that business) became associated with 
the firm, and so continued in association with,the firm until the 
dissolution decreed in this action. It is at this point that the 
facts cease to be undisputed, the principal issue in the action 
_ being as to the position occupied by the defendants in relation 
to the arms and ammunition branch or department from 1902 
onwards. 


The contention of the plaintiffs was that from 1902 to 
1907 the defendants were employed as paid servants of the 
firm, that from 1907 to 1911 they were partners in the business 
of the arms and ammunition branch or department with a 
2 anna share on the profits and losses of the said business, and 
that from the beginning of 1912 onwards their share was in- 
creased to 4 annas. The defendants contended that they were 
partners throughout with a 2 anna share from 1902 te 1911, 
and an 8 anna share from the comnfencement of 1912 onwards. 


The action was heard in the Court of the Judicial Com- 
missioner of Sind, the Court having framed the following 
isgues:— 

e; Is the suit not maintainable? 


2. On what terms dd the defendants work in the business from 1902 
to 1907? 


: 3. What shares did the defendants possess in the business in suit 
and for what periods? 


4. To what amounts are the plaintiffs. entitled. on the accounts?” 
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«Fhe first, issue has become immaterial. 


L 






aE 


The Additional Judicial Commissioner delivered judgment 
on thè 22nd December, 1925, his findings of fact on the secoùd 
and ‘third issues being in accordance with the contentions of the 
plaintiffs: 


- The preliminary decree under the seal of the Court i is 5 (so 
far as material) in the following terms:— 

“Tt is ordered and decreed that the suit is maintainable and that the share 

of the defendants in the profits and losses were two annas from 1907 

to’ 1912 and thereafter four annas up to 1922 when the defendants ceased 


to: X active members in the firm. 


‘ “Its further ordered that issue No. 4 be referred to Court Commis- 
sioner to take accounts and report within two months.” 


“z The-réference of issue No. 4 to the Court Commissioner 
appears to their Lordships necessarily to involve the taking of 


the partnership accounts by that official in the manner custom: 
ary when a partnership is dissolved by the Court. 


ie Ta the course of his judgment the Additional Judicial Com- 
missioner directed that the accounts should be taken from 1907, 
but that nothing tvas to be taken into account as regards good- 
will. He made no provision as to costs, which he said would 
be provided for in the final order. 


© An appeal: was presented against this preliminary. decree, 
and judgment was delivered thereon by the Appellate Court on 
the. 13th “June, -1927. As regards the principal matter of 
dispute the Appellate Court used the following language:— 
“After careful consideration of the evidence we have come to the 
conclusion that the findings on these issues should be that the defendants 
worked as:servahts from 1902 to 1907, and that they worked as 2 annas 
Sharers, front 1907 to 1911, and as 4 annas sharers from 1912 to 1922. 

The conclusion at which we arrive therefore is that’ the contention of the 
plaintiffs is correct and that all the conclusions at which the “learned 
Additional: Judicial Commissioner arrived as to the shares of the Parties, 
for ee “given by him in his judgment, are ‘correct, ? `- 

z Ia addition “to` the principal issue between the parties the 
eee ok the’Appellate Court dealt with certain subsidiary 
matters- -ariging | onthe. accounts. It was stated in the judgment 
(1) that the defendants should not be charged with interest on 
any drawings by them in excess-of their 2 annas.or 4 annas 
share ;, (2) that in ascertaining the profits of the „Partnership 
business nothing should be charged against ‘revenue in respect 
gf, tent,.light; municipal rates and the like; (3), that. -goodwill” 
should be brought into account; and (4) that: interest-at.6 per 
cent :wassallowed. to: the. pléintifis ‘from: the-date:of the plaint 
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on the decretal amount found due to them.” As regards costs 
the Appellate Court, having regard to the special circumstances 
‘of ithe case, considered that each party should bear his own 


costs of all the proceedings up to that time. 
a 


The decree made on the appeal runs thus: 


‘Tt is ordered and decreed that the case should be sent back to Com- 
missioner who should go into the question of goodwill and decide what the 
goodwill of the business amounted to and award to the defendants 4 annas 
share of that goodwill with interest from the date of the dissolution of 
the partnership and it is further ordered that the defendants are also 
entitled to 4 annas share of the assets of the firm at the date of the dissolu- 
tion: of the. partnership with interest thereon.’ 


‘a Tt is further ordered that each party should bear his own costs 
{hroughout.” 

. The defendants have appealed to His Majesty in Council 
against that decree and complain of the findings as regards 
their: shares in the: partnership business. and of the allowance 
of interest from the.date of the ‘plaint. 


The plaintiffs have appealed by way of cross- Eee and 
complain of the disallowance of interest on-the amounts -over- 
drawn. by the defendants and of the allowapce to the defend- 
ants of a share in the goodwill of the partnership business or in 
the assets thereof. 


- Counsel for’ the plaintiffs in the course of the arguments 
T this Board also contended that in ascertaining the profits 
of the partner ship business something should be charged against 
revenue in respect of rent, light, municipal rates and the like, 
but no such point is raised by their case on this appeal, and 
their Lordships are therefore of opinion that the instructions 
by. the Appellate Court to the Commissioner i in this respect must 
er 


` As regards the appeal of the defendants their Lordships 
find that upon the main contention between the parties there 
are separate: findings of facts by two Courts, which Bindings 
are concurrent and adverse to the defendants, and that. no 
‘reason can be suggested for departing from the ordinary rule 
applicable in such circumstances. The appeal must fail so far 
as it Seeks to reverse or alter those findings. In regard to the 
statement in the Appellate Court judgment that. interest was 
allowed to the plairitiffs from the date of the plaint on the de- 
cretaliaitioutit: found due to them their Lordships are unable to 
accept the correctness of this view. This is not an’ ‘action’ to 
recover ‘somie:debt of which it can-be’said that it was due at the 
date of: the splaint. -:Itas-an' actiott to-dissolvé: atid wind up the 
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affairs of a partnership; and until the accounts have been taken 
it is impossible to say what if anything is due from any partner 
to his co-partners. In their Lordships opinion interest should 
only be allowed to the plaintiffs from the date of the final decree 
by which the amount (if any.) is found due from the defendants 
to the plaintiffs. 


As regards the cross-appeal their Lordships agree with the 
view, of the Appellate Court that the defendants were at the 
‘date of dissolution entitled to a 4 annas share of the assets of 
the partnership firm, i.e., the assets properly attributable to the 
arms and ammunition branch or department. Among these 
assets must necessarily be included the goodwill attaching to 
that branch of department, and the value thereof must be brought 
into the accounts. Their Lordships realise that in the peculiar 
circumstances of this case the value may not be either large or 
easy of ascertainment; but what amount should be included is 
a matter for the Court Commissioner to determine upon proper 
evidence. 


Their Lordships also agree with the decision of the Appel- 
late Court that the defendants are not chargeable with interest - 
on overdrawings. No case is made out or even alleged against 
the defendants which would justify a departure from the ordi- 
nary rule that a partner is not charged with interest in respect 
of overdrawings. 

The ngt result is that the defendants’ appeal fails in so far 
as it seeks to vary the decree appealed from. It is true that it 
has resulted in obtaining a correction by this Board of the state- 
ment in the judgment of the Appellate Court as to the date from 
which interest should be allowed in favour of the plaintiffs in 
respect of any amount found due to them from the defendants, 
but that statement formed no part of the decree. The defend- 
ants’ appeal upon the main dispute has, failed. The plaintiffs’ 
cross-appeal has also failed. Aş regards costs the Appellate 
Court in view of the specia? circumstances of the case exercised 
their discretion and imposed upon each party the liability to bear 
their own costs up to the date of the Appellate Court decree. 
Their Lordships see no reason for criticising or altering the 
order so made; indeed, they are of opinion that the example 
may well be followed on the present occasion and that the parties 
may -be left to bear their respective costs of the appeal and 
cross-appeal. i . ' 

Their Lordships ‘have considered whether it is necessary 
yor advisable ‘to, incorporate in any order to be made on these 


1x] ° THE MADRAS LAW JOURNAL REPORTS. 127 


appeals any specific reference to the various matters of detail 
upon which they have indicated their views. They think such 
a proceeding is unnecessary. These matters of detail form no 
part of either of the decrees made in this action, and their Lord- 
ships feel no doubt that in taking the accounts and working out 
the rights of the parties the judicial authorities in Sind will act 
in accordance with the views expressed in this judgment. 


Their Lordships are accordingly of opinion and will humbly 


advise His Majesty that an order should be made dismissing - 


the appeal and cross-appeal without costs. 
Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondents: Barrow, Rogers and Nevill. 
K.J.R. Appeal and Cross-appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the Chief Commissioner’s Court of Ashanti 
(Eastern Province).] 
PRESENT: —LorD CHANCELLOR, Viscount DUNEDIN, 
Lorp DARLING, LORD ATKIN AND LorD THANKERTON. 


Benjamin Knowles .. Appellant* 
v. 
The King .. Respondent. 


Privy Council—Criminal appeal—Function of Board in—Interference in 
—Grounds—Murder—Conviction for, without considering possibility of 
case being manslaughter—Quashing of conviction in case of®-Jury trial— 
Practicability of—View of Court below as to—Interference with—Jury trial 
provided by statute—Trial without jury in case of—Interference ‘on ground 
of—Special leave to appeal—Appeal brought up by—Function and juris- 
diction of Board in—Ground on whith special leave granted in fact non- 
existent, i 

The Privy Council do not sit as a Court of Criminal Appeal. To 
allow criminal proceedings to be reviewed there must have been “ substan- 
tial and grave injustice done”. 

The trial against the law of a capital case without a jury is substantial 
injustice within the rule in Dillet’s caset, for the conviction in such a case 
will be conviction without jurisdiction, and special leave to appeal from 
such a conviction will be granted. 


Once a Criminal Appeal is brought by special leave it is incumbent on 
their Lordships to examine the judgment as given, even if it appears that 
the ground on which special leave was granted does not in fact exist in 
the case. But even in such somewhat exceptional case, their Lordships are 
not sitting as an ordinary Criminal Court of Appeal in which case they 
would be entitled to consider what would have been their own verdict. 
Though the criterion is hardly as strict as it would have been on an 
application for leave based on the simple ground that the evidence did not 
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support fhe verdict, yet they must be satisfied “there is something which- 
in the particular case deprives the accused of the substance of fair trial.” 


The question whether in a given case a jury trial is practicable or is 
permitted by local circumstances within the meaning of a statute is a matter 
to be determined by the local tribunal and not for the Board to form a 
conclusion upon. And where the local tribunal tries the case without a 
jury, the maxim Omnia praesumuntur rite et) solemniter acta clearly applies 
to the case, and the Board will not interfere in criminal appeal with its 
judgment on the ground that its view was erroneous. 


Where, in a capital case tried without a jury, the judgment of the 


-Court below convicting the accused of murder appeared to be vitiated by 


the fact that the Judge considered that the only alternative to death by 
accident was murder and that he failed to consider’the question as between 
manslaughter and murder, their Lordships felt themselves bound to consi- 
der whether the evidence had reached the standatd of proof necessary to 
involve a conviction for murder, and, being of opiniori that it did not, set 
aside the conviction. 


Appeal No. 54 of 1929 by special leave from a jadement 
of the Chief Commissioner’s Court of Ashanti (Eastern 
Province), dated 23rd November, 1928. 

Pritt, K.C. and Horace Douglas for appellant. 


The Attorney-General (Sir William J owtitt, K.C.) and C. H. 
Pearson for Crown. 

10th March, 1930. Their Lordships’ judgment was deli- 
vered by: . 

Viscount Dunzpin.—This appeal, for which special jeave 
was granted by His Majesty in Council is against a conviction 
of the appellant for the murder of his wife, Mrs. Knowles, by 
the Acting® Circuit Judge of Ashanti on the 23rd November, 
1928. The case was tried by the Judge without a jury and the 
appellant was not allowed the assistance of either solicitor or 
counsel. The grounds of appeal are first, no jurisdiction, and 
second, that there was no evidence on which a. conviction of 
murder could be maintained. 

The Court of Ashanti by which the appellant was tried was 
established by the Ashanti Administration Ordinance No. 1 of 
1902. "The sections of the, Ordinance, as amended by subse- . 
quent ordinances which bear on the method of trial in criminal 
cases are the. following :— 


Section -8—‘Where not otherwise provided by some other statute, 
ordinance, or other law for the time being in force in Ashanti, the Court 
shall in causes and matters brought or, arising before it, be guided by the 
law in force in the Gold Coast Colony as set forth in sections 14—19 of the 
Supreme Court Ordinance of the said Colony.’ : ; 

Section 9—‘‘So far as it is practicable and local circumstances permit, 
the procedure in the Court, civil and criminal, shall be the same as the 
procedure in the Supreme Court of the Gold Coast Colony.” 

Section 10.—“In no cause or matter, civil or criminal, shall the 
employment of a Barrister or Solfcitor be allowed.’ - 


\S> 
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It is unnecessary to quote the various sections of the Acts 
which regulate procedure in the Gold Coast, as it is clear that if 
the trial had been in the Gold Coast it would have been impera- 
tive to have a jury for a capital case and the prisoner would, if 
he chose, have had the assistance of counsel and solicitor. 

The appellant, therefore, contends that a jury for a capital 
case was a sine qua non, and that a conviction by a Judge sitting 
alone cannot stand. 

The Attorney-General stated, and that it was not denied ty 
the appellant, that as a matter of fact there never has been 
hitherto trial by jury in Ashanti. 

Now the direction that in Ashanti the criminal procedure of 
the Gold Coast shall be the guide is not absolute, but is qualified 
by the provisions of section 9. If jury trial is not practicable, 
or not permitted by local circumstances, then the direction does 


not apply. Practicability and the state of local circumstances, 


are questions which can only be determined in Ashanti on the 
-spot. It is impossible for their Lordships of this Board to form 
a conclusion on such matters, and it is not for them to turn 
themselves into a local tribunal. They are of opinion that this 
is a matter to which the maxim „Omnia praesumuntur rite et 
solemniter acta clearly applies, and they are, therefore, unable 
to sanction this ground of appeal. 

Before dealing with the question of the evidence their Lord- 
ships think it necessary emphatically to repeat what has been 
said on many occasions, that they do not sit as a Court of Crimi- 
nal Appeal. To allow criminal proceedings to be reviewed, to 
use the words of Lord Watson in Dallet’s caset there must 
have been “substantial and grave injustice done”. In the pre- 
sent case if it had ttirned out that it was against the law for a 
Judge to try a capital case without a jury, that would have been 
substantial injustice, for it would have been conviction without 
jurisdiction, and it was on that ground that leave of appeal was 
manifestly granted. But the case once brought up it is incum- 
bent on their Lordships to examine the judgment as given. 
Even in this somewhat exceptional case, however, their Lord- 
ships are still not sitting as an ordinary criminal court of appeal 
in which case they would be entitled to consider what would 
have been their own verdict. Though the criterion is hardly as 
strict as it would have been on an application for leave based on 
the simple ground that the evidence did not support the verdict, 
yet they, must be satisfied to use the words of Lord Sumner 





1. (1887) 12 A.C, 459 at 467. 
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in Ibrahim v. The King’, “there is something which in the 
particular case deprives the accused of the substance of fair 
trial.” 


Now the facts of the case as proved are simple enough. 
The appellant and his wife were alone in their bedroom after 
luncheon. There had been guests at luncheon, and they had 
gone away shortly after 2 p.m. without anything noticeable 
having happened. Their native servants heard loud voices 
suggestive of quarrelling. The appellant and his wife it was 
proved lived generally on good, and, indeed, affectionate terms, 
but had occasional quarrels which were greatly induced by the 
fact that both the appellant and his wife were addicted to the 
taking of too much liquor, and the appellant drugs, and were 
often in a drunken or semi-drunken and dazed condition. 


The evidence as to the time is confused and contradictory, 
but somewhere between 4 and 5 the native servants heard a 
shot and a cry. They were frightened and one of them ran off 
to the District Commissioner, who had been one of the guests 
at the luncheon and said what he had heard. The District 
Commissioner toék his car and went off to the house of the 
accused, whom he saw, and asked if there had been an accident. 
The accused said it was all right. The District Commissioner 
then went away. The native servant went back again later and 
two hours later the District Commissioner wrote a note saying 
the natives servants were very excited, and asking if he could 
be of any service. To this letter he got no reply. About the 
Same time the native servant was called into the room and told 
to clean up a pool of blood. The accused said to his wife he 
would like to send her to the hospital. He then said he 
would go himself, and went. When he was gone the cook, by 
desire ei Mrs. Knowles, lifted a revolver which was by the bed 
and put it into a box, locked it, and gave her the key. While 
clearing up the blood he picked up something which he did not 
recognise, but which was a revolver bullet. 


That evening the accused got a sleeping draught contain- 
ing morphia from the dispensary of the hospital. Next even- 
ing he got a repetition of the medicine and a hypodermic syringe 
With two ampoules of morphia. About 3 o’clock that day Dr. 
Gush, who lived at Kumasi, heard that something had happened 
and in consequence drove down to Bekwai, where the accused 
lived. He found the accused in a somewhat dazed condition 








2, (1914) "A.C. 599 at 615. 
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and bearing signs of the results of alcohol and the drugs above 
referred to. The accused volunteered the information that 
there had been “a domestic fracas,” and showed him his left leg 
covered with bruises which he said had been inflicted by his 
wife with an Indian club. He also said that she had been 
nagging him and he had said if she didn’t stop he would put a 
bullet in her. Dr. Gush asked to see Mrs. Knowles, and heard 
her say she would like to see him. He then went into the bed- 
‘room with the accused and examined the wounds, which he 
found had been treated with iodine by the accused—a proper, 
though in the circumstances, scarcely a sufficient treatment. The 
wound was such a wound as would be inflicted by a revolver 
bullet. It was in a peculiar direction. The bullet had entered 
the left buttock and proceeded in an upward direction, and 
making its exit at the lower side of the abdomen on the right 
side, having, as was afterwards disclosed at a post-mortem, 
‘pierced the intestine, the bladder and the uterus. It was not 
bleeding directly when Dr. Gush saw it, but there was some 
blood coming from the vagina. 


He asked Mrs. Knowles howi the accident happened and 
she said she had been examining her husband’s revolver which 
had been recently cleaned by the police, that she had put the 
revolver down on a chair, and shortly after sat upon it, that 
she tried to remove it from underneath her, but the open-work 


sleeve of her dress caught in the trigger and the revolver went 
off. 


Dr. Gush said she must go to the hospital but had better 
have a bath first. He found the accused at the fire quite dazed. 
He went to fetch his car, and on coming back got the revolver 
from Mrs. Knowles, and found in it five cartridges and one 
empty shell. He noticed a hole in the mosquito net which 
covered the two beds. Mrs. Knowles died the next day, but 
before she died she made a dying declaration. This was to the 
same effect as to what she had said to Dr. Gush with two small 
.differences. She mentioned that the revolver had been cleaned, 
but did not say “by the police,” and she said that before it 
happened the boy had come in with afternoon tea. Other 
matters to be mentioned are that the mosquito net had several 
holes in it: that the accused said that on one occasion his wife 
had put a bullet past him while he was in bed; that another 
bullet was found by the police and certain marks on the furni- 
ture. Further, on the 22nd October the Acting and Assistant 
Commissioner of Police went to Bekwai and found the accused 
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in bed lying in blood-stained sheets and having on blood-stained 
pyjamas. He was weak and ill, but they considered him 
rational. They told him that they were going to detain him 
on a charge of causing grievous bodily harm and that a dying 
declaration was to be taken from his wife. He then made 
several remarks, viz.: “I think she will roll up? (ie. die), 
“This is a bad business, I may go to prison,” “If she rolls up 
I am afraid I am for it.” He went with them to Kumasi, and 
in the Assistant Commissioner’s bungalow, while the Acting 
Commissioner went for a warrant, he said, “I. don’t care what 
happens to me, I am worried about my wife,” and then, “Tf 
my wife rolls up it means a murder case,” and again, “If my 
wife rolls up I will be hung by the neck until I am dead.” 


Their Lordships must now examine the judgment. In the 
judgment of the Circuit Judge is to be found what to a jury 
would have been the summing up, and then the verdict. Now 
the Judge examines at great length the possibilities as to which 
bullet of the two bullets found, one of which had, made dents 
in the furniture, was the bullet which caused the wound. Upon 
this question he comes to no certain conclusion, being oppressed 
by the difficulties as. to either theory. In their Lordships’ view 
this enquiry is quite by the mark. It is quite certain that the 
deceased was killed by a revolver bullet, and there being no 
certain evidence as to the position of the parties at the time, 
no conclusions can be drawn from the possible indicia as to the 
flight of the bullet. The Judge next takes up the story of the 
deceased as given in the evidence of Dr. Gush, and as given in 
the wife’s dying declaration, and along with it the story as 
given by the prisoner himself when he gave evidence at the 
time. That story, abbreviated, is as follows: That he had 
had a quarrel: with his wife about nothing, which ended, that 
he then went to bed to sleep, that he saw his wife come in and 
start to undress and afterwards went to sleep, that there was 
a shot fired which woke him, and he heard his wife say she 
been shot, that he jumped up and said, “Show me, show. 

> (this was a remark heard by one of the servants behind 
the door), that he plugged the wound and put her to bed, and 
she said “People will think I have done this purposely,” to 
which he replied she had only to lie quiet and he would take 
the blame. That he did not trouble about the District Com- 
missioner’s note, as being a medical man himself he had done 
what was, needful and that he did not want her disturbed. That 
afternoon he took drink and drugs, and to use his own words, - 
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“T had the fixed idea of protecting my wife, and didn’t realise 
until later that my statements were dangerous. I had an idea 
fixed that I would take any punishment if 1 could save my 


wife.” 


As regards the revolver he said that he usually kept it 
under his pillow fitted in a holster; that on this occasion he took 
it out of the holster, cocked it and laid it on the book case. The 
Judge then examines these accounts and finds them unsatisfac- 
tory. He is particularly pressed by the statement of Mrs. 
Knowles as to the servant bringing tea, which was not true, 
and he saw no reason for the appellant taking out the revolver 
and cocking it, and points out the discrepancy as to its place, 
the appellant saying it was on the book case, while Mrs. Know- 
les said it was on the chair. He lays stress on the various re- 
marks made by the appellant after the event, which he con- 
siders were not made, except as to those on the 22nd when in a 


dazed condition. He thinks it proved that there was a domestic . 


fracas, and considers the remark that he would put a bullet 
through klis wife if she did not stop, very significant. He, 
therefore, comes: to the conclusion that the wife’s story was 
not true, and then he says, “Taken as above the evidence against 
the prisoner is overwhelming.” 


Now the learned Judge was entitled to draw his own conclu- 
sions as to whether Mrs. Knowles’s account was true, and their 
Lordships, not being as above stated, an ordinary Court of 
Criminal Appeal, would not consider themselves entitled to set 
that aside upon the ground that they would come to a different 
conclusion on the facts as found. Having come to the conclu- 
sion that the story of an accident could not be substantiated, 
and the position and direction of the wound excluding all idea 
of deliberate self-infliction, he was driven to the conclusion that 
the shot was fired by the appellant. That there was criminality 
in what happened is a necessary result of that conclusion. In 
a fit of drunken recklessness to fire a shot to silence a nagging 
woman, which shot the woman, even though the shot was not 
intended to hit her, is a crime. But the fatal flaw in the judg- 
ment is that having set aside Mrs. Knowles’s account of the 
occurrence as accident he at once assumed that the only alter- 
native to accident is murder. There is not the slightest inquiry 
into whether assuming that the shot was fired by the accused, 
the act amounted to manslaughter and not murder. There is 
no attempt to face the question of whether the standard of 
proof required to prove murder “as against manslaughter, hag 
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in this case been reached. If the case had been before a jury 
and the Judge had not explained to them the possibility of a 
verdict of manslaughter, but had said if not accident the only 
alternative is murder, that would have been an erroneoug sum- 
ming-up. That is what is to be found in the judgment. The 
question as between manslaughter and murder is entirely undealt 
with, and their Lordships are, therefore, as the learned Judge 
failed to consider the question, bound to consider whether the 
evidence here reached the standard of proof necessary to in- 
volve a conviction for murder. They are clearly of opinion 
that it did not. A conviction for manslaughter might have been 
a different matter, but that is not before their Lordships. They 
have therefore humbly advised His Majesty to quash the 
conviction. 


Solicitors for appellant: Wynne-Baster & Keeble. 
Solicitor for respondent: Burchells. 
K.J.R. ' Conviction quashed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PreseNT:—Lorp ATKIN, SIR LANCELOT SANDERSON, SIR 
GEORGE LOWNDES AND Sır Binop MITTER. 


Mahant Bhagwanpuri .. Appellant” 
v, 
The Secretary of State for India in Council and ; 
others .. Respondents, 


Civil Procedure Code (V of 1908), O. 1, R. 8—Applicability— 
Managers of religious association in possession through agents—Possession 
of property from—Suit for recoyery of, by person with proprietary title. 


The Secretary of State sued to recover possession of certain lands from 
eight persons described as “all residents and Mahants of Juna Akhara.” The 
Juna Akhara was an unregistered association of a considerable number of 
sadhus and at the date of suit the defendants were the managers of the 
institution and were, through their agents, in possession of the suit pro- 
perty. The main question in the case was whether the suit property was 
granted by the Crown to the Juna Akhara by a sanad. It ‘was found that 
it was not, and that the proprietary title to. the suit property was in the 
plaintiff. 











—, 


*P.C. Appeal No. 63 of 1929, 14th February, 1930, 
Allahabad Appeal No. 30 of 1927. f - 
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Held, on the above facts, that it was not necessary for the plaintiff to 
obtain leave under O. 1, R. 8 of Civil Procedure Code. 


Appeal No. 63 of 1929 from a judgment and decree, dated 
the 3rd February, 1927, of the High Court, Allahabad, which 
affirmed a judgment and decree, dated the 31st January, 1923, 
of the Subordinate Judge of Saharanpur. l 


The main question for determination on the present appeal 
was whethér or not certain plots of land situate within the 
limits of the Municipal Board of Hardwar were “nazul” or 
Crown lands. 


On the 23rd September, 1921, the suit (out of which this 
appeal arose) was instituted by the Secretary of State for India 
in Council for the ejectment of the defendants describing them 
as “‘all residents and Mahants of Juna Akhara.” No leave was 
prayed for or given as required under Order 1, Rule 8, Civil Pro- 
cedure Code, 1908. The defendants filed their written statement 
of defence in which they pleaded, inter alia, that the suit was not 
maintainable against them by reason of Order 1, Rule 8, Civil 
Procedure Code. 


Tt was established in evidence that the Jana Akhara was an 
unregistered association of a considerable number of Naga Sadhus 
and that the property of the Juna Akhara belonged to the jamayat 
(body of people) of the Akhara. 


The Subordinate Judge delivered his judgment on the 31st 
January, 1923, allowing the plaintiff’s claim. He held that the 
defendants could sue and be sued in their own names on the 
ground that “a shebait of a Mutt represents the property of the 
Mutt and can sue, and be sued in his own name.” 


Against the decree of the Trial Judge the defendants appealed 
to the High Court, contending that the Juna Akhara was not a 
Hindu Mutt and that the defendants not being shebaits, “the suit 
was vitiated by reason of the non-compliance of . the mandatory 
provisions of Order 1, Rule 8, Civil Procedure Codg.” -The 
learned Judges of the High Court, jin overruling the defendants’ 
contention as to the maintainability of the suit, said: 

“If the defendants do not represent the Juna Akhara, it is difficult 
to understand why they should have taken the trouble of appealing to this 
Court. We have not the slightest doubt left in our mind that the eight 
defendants do represent and are the Mahants in office duly selected by the 


Juna Akhara, .. This appears to us to be a convincing proof of the defend- 
ants being still managers of the Hardwar properties of the Akhara.” 


In the result, the High Court dismissed the appeal, and the 
‘present appeal to His Majesty in: Council was preferred by one 


of the defendants, the other defendants not joining with him. 


being made pro forma respondents in the appeal. 
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Dunne, K.C. and Hyam for appellant. 


De Gruyther, K. C. and Dube for plaintiff-respondent, the 
Secretary of State for India, were not called upon. 


14th February, 1930. Their Lordships’ judgment was deli- 
vered by 


Str LANCELOT SANDERSON.—This is an appeal by Mahant 
Bhagwanpuri, who was one of eight defendants in a suit insti- 
tuted by the Secretary of State for India in Council on the 23rd 
of September, 1921, against a decree of the High Court at 
Allahabad, dated the 3rd of February, 1927, which affirmed a 
decree of the Subordinate Judge of Saharanpur, dated the 31st 
of January, 1923. 

The Secretary of State appeared as respondent to the 
appeal. The other seven defendants were added as respond- 
ents, but they were not represented at the hearing before the 
Board. 


The suit was brought to recover possession of certain land 


specified in the plaint, which is situate at Hardwar, within the 


limits of the Munitipal Board of the Hardwar Union. 


The main question in dispute is whether the said land was 
granted by the Crown to an institution or association called 
the “Juna Akhara” by a sanad, dated the 10th of January, 
1854: 


Both the Courts in India have held that the said land was 
not so granted. There is no necessity to enquire into the history 
relating to the land in suit prior to 1854, for it was agreed at 
the hearing of the. appeal that the above-mentioned main ques- 
tion depends upon the construction of the said sanad of the 
10th of January, 1854. The terms of the sanad are as follows:— 


“ Sanad in favour of the Gosains of Juna Akhara, Hardwar. 


‘‘Pugsuant to paragraph 4 of G.O. No, 907, dated the 6th of March, 
1848, addressed to the Secretary Board of Revenue, 1000 yards out of 
10,455 cubic yards of land, named of Juma Akhara, was, as per enquiry 
made in 1848, found in your possession. Subsequently the objections were 
heard and a report was made in this case. In reply to that report the 
Commissioner sent his letter, No. 30, dated 6th December, 1853, along with 
other letters of the Board and the Government. It is written in it that 
this land is only one plot, that it measures 10,455 cubic yards, and 
that it is called by the name of Juna Akhara and the sitting place of the 
Faqirs who come here at the time of the kumbh r This plot has been 
relinquished in favour of the jogis in 1315 F. (?) 


“Therefore, in accordance with paragraph 7 of the Commissioner’s 
letter to the Sudder Board of Revenue, No. 197, dated 27th of May, 1853 (?) 
which has been sanctioned by the Government—this sanad in respect of 
10,455 cubic yards, is given in favour of the Juna Akhara, The object 
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of this sanad is that the Government has no more any claim in -respect 
‘of the land and the Government has granted this land for ‘the: sitting 
place of the Fagirs. But without the sanction of the Government the 
Goshains will 'have no power to transfer it. No. of plot 175. ` 


‘Name of house—Mandir Bhairosi, Mandir Mahadevi and Charan 
Badgats (?) situate at the Juna Akhara. i 

“FEast—West—41 yards. 

“‘North—South—255 yards. 

“Area in cubic yards.—10,455. 

“Approximate cost. 

‘Eastern Boundary.—Bed of the river. . 

“Western Boundary—Nuzul lands. z ee tab 


“Southern Boundary.—Mango and Gular trees. we Ges! 


“Northern Boundary.—Bed of the river, etc. 
‘Dated the 10th of January, 1854.” 


l The word “cubic” is a mistake for “square”; this mistake 
is in itself obvious, but a reference to the list prepared by the 
Collector in 1848 shows that the plot mentioned in the sarad, 
- viz., plot 175, was 10,455 square yards. - 


It was admitted by the learned counsel for the appellant 
that the “Juna Akhara” is in possession of land measuring 
10,455 square yards, and that the land claimed by thé Secretary 
of State in this suit is no part of the said plot of 10,455 square 
yards, but is land lying outside the said plot. , 


It is to be noted that the above-mentioned terms of the 
sanad have been translated from the original. 


In such translation the eastern boundary. of the land 
granted thereby is stated to be “bed of the river,” and the 
northern boundary “bed of the river, etc.” The learned Judges 
of the High Court said that “much of the misunderstanding in 
this case was due to mistranslation of the boundaries’ given in 
the sanad,” and’ they stated what, in their opinion, .was the 
true translation as follows:— 


“East—Arazi Zer Dhank (land on the lower side of the ae 
§West—Ditch and Nazul land. g 
‘‘South—Up to the Mango and Gular treċs. 
‘‘North—Dhank Khodana (a mound and pit).” 
The learned counsel who appeared for the appellant did 
not dispute the correctness of the translation ee Py ‘the 
High Court. - 3 ae ee 


Consequently the description of the ‘ioandartes: given: ‘by 
the learned Judges must be accepted by this Board... 
~ . That being so, the question now under consideration -really 
becomes unarguable,-for on reference to the plan which’ was 
R—18 
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before the High Court and this Board it is apparent that the 
boundaries given in the translation adopted by the High Court 


‘include plot 175 only, which is not in dispute in this suit, and 


do not include the land which is in dispute. 


The title given by the sanad, therefore, is limited to plot 175 
and the 10,455 square yards therein mentioned, and does not 
extend to the lands claimed by the Secretary of State in this 
suit. 

Inasmuch as the appellant’s appeal in relation to this part 
of the case was based on the construction of the sanad, their 
Lordships are of opinion that the decision of the High Court 
in respect thereof was correct: 


A further point was taken by the learned counsel for the 
appellant. It is of a technical nature and has no relation to 
the merits of the case. It was argued that the defendants were 
not the proper parties to the suit and that no leave was asked 
for or obtained fromi the Court ag required under Order 1, 
Rule 8 of the Civil Procedure Code, 1908. 


It appears that the defendants were elected managers by 
the akhara at the kumbh in Hardwar in 1915, and on the 9th of 
May, 1915, a power-of-attorney was given by them to four 
persons, of whom Hardayalgirji was one, to act as their general 
attorneys, and among other matters to file suits, to set up a 
defence and affix their signature to a written statement, and it 
was furthtr provided that all such proceedings taken by the 
said muktars should be admitted and accepted as having been 
done by the defendants personally in the capacity of mahants. 


Hardayalgirji gave evidence for the defendants to the effect 
that there was a kumbh every three years at different places, 
Hardwar, Prayagraj, Nasik and Ujjain, and that different 
mahants were elected at each successive kumbh at the four places 
to offisiate for three years. He, however, made certain mate- 
rial admissions in cross-exemination, .and the result was that 
there were concurrent findings of fact by both the Courts in 
India to the effect that the power-of-attorney had not.been with- 
drawn, and that Hardayalgirji was actually managing the 
akhara properties by virtue of the said power-of attorney exe- 
cuted by the defendants and was looking after the akhara litiga- 
tion, and that the defendants were still managers of the 


‘Hardwar properties of the akhara. 


Their Lordships are of opinion that there was ample 
evidence to justify the above-mentioned concurrent findings of 
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the Courts in India, and they see no ground for disturbing such 
findings. Their Lordships agree with the finding of the High 
Court that the proprietary title to the lands in suit is in the 
plaintiff, and they are of opinion that the defendants, through 
their agents, were in possession of the said lands at the time 
when the suit was instituted, and that they were rightly joined 
as parties to the suit. 

Order 1, Rule 8 contains provisions which enable the Court 
to grant the permission therein mentioned in a case which comes 
within the scope of the rule; but, having regard to the facts 
of this case, their Lordships are of opinion that it was not 
necessary for the plaintiff to have recourse to the said rule. 

The decree of the Trial Court was that the plaintiff be, 
on dispossession of the defendants, put in possession of the 
property in dispute, and that the map attached to the plaint 
should form part of the decree. 

This was confirmed by the High Court. Their Lordships 
are of opinion that the decree of the High Court was correct, 
and that this appeal should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. , 

Solicitors for appellant: Barrow, Rogers & Nevill. 

Solicitor for respondent (Secretary of State): Solicitor, 
India O ffice. 

K.J.R. Appeal dismissed. 


Note.—A petition for re-hearing of the appeal was dismæsed by the 
Board on the 27th March, 1930—K.J.R. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresentT:—Mr. Justice PHILLIPS AND MR. JUSTICE 
REILLY. 


Marivada Veeranna, minor, by mother and 
guardian Mahalakshmi and others .. Appadlants* 
(Defendants 5 and 7 to 9) 

v. 

Vytla Seetanna, late a minor, by mother and next 

friend Ramanamma, but since declared a major 

` —vide Order on C.M.P. No. 1191 of 1927, 
and others .. Respondents (Plaintif and Defendants 
35 to 41, 48 to 54 and 59 to 65). 


Hindu Law—Widow—Compromise of bona fide claim—Binding nature 
—-Surrender-—Reservation of a small portion for maintenance— Surrender 


*Appeals Nos, 309 and 310 of 1924. ° ` I%h March, 1929, 
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and gift for life, distinction between—Principle of effacemeni—Death of 
surrenderee in widow's life-time—Widow’ s rights, if revived—Compro- 
mise a Panes ORE of family interest in property—Liability of father’s 
share. 


A settlement of family disputes between the widow and a claimant to 
the estate which took place more than forty years prior to suit and has. 
not been questioned till the date of suit, must be held to be a settlement of 
bona fide family disputes binding on the estate, in the absence of anything 
in the evidence available to suggest the contrary. 


`~ Per Reilly, J— ‘I do not agree with the suggestion made at one stage 
of the arguments that because there was this dispute so long ago: there is 
a presumption that it was a bona fide dispute. In such a case, the cir- 
cumstances must be examined so far as evidence regarding them is 
available.” . 


.If the person putting forward a claim to the estate, believed in good 
faith ‘that he had some right in the family properties, whether that claim 
was valid in.law.or ‘not, and the dispute between him and the widow was 
compromised with the aid of mediators, that compromise is binding on the 
reversioners, 


.Kondama Naicker v. Kandasami Goundar, (1923) LR. 51 LA.?.145: LL. 
R. 47 M. 181: 46 M.L.J. 172 (P.C.); Gunjeshwar Kunwar v. Durga Prashad 
Singh; (1917): L.R. 44 LA. 229: I.L.R. 45 C. 17: 34 M.L.J. 1 (P.C.) 
distinguished, 


The reservation of a small portion of the property for the maintenance. 
of the widow does not affect the validity of the surrender. 


Bhagwat Koer v. Dhanukdhari Prashad Singh, (1919) L.R. 46 IA. 
259: LL.R. 47 C. 466: 37 M.L.J. 513 (P.C.) relied on. 


A gift for the daughters life with reverter to the widow is possible; 
but it would ‘have to be clearly so expressed. 


But -the, operation of a surrender is to efface the widow completely so 
far as the “estate is concerned, so that her right is not revived by the 
death, during her life-time, of her daughter to whom she had surrendered 
her estate but the estate devolves in favour of the next reversioner and the 
succession cannot be interrupted by the mere fact that the widow is still 
alive. ` 


.Sartaji v. Ramjas, (1923) LL.R. 46 A. 59 referred to. 

A compromise entered into by the father as manager of the family 
consisting of himself and his sons, by which the father released substantial 
portions of the family property, is not binding even on the father’s share, 
when itis not shown that the alienation was for necessity or for any other 
purpose binding on the estate.* The equity recognised in favour of the 
alienee arises only when a decree is passed; it does not follow that the 
Court will enforce such a compromise before the equity has in fact arisen. 


Venkata Row v. Tuljaram Row, (1921) L.R. 49 LA. 91: LL.R. 45 M. 
298: 43 M.L.J.-298 (P.C€.) relied on. ` 


Appeals against the decree of the Court’of the Additional 
Subordinate Judge of Cocanada, dated 15th November, 1923, 
in r: S. No. 63 of 1921. 


`< The _Advocate-General and 4. S atyaitarayana, for E 
= S: Karädachariar anid L.. Rama. Kao. for. respondents, . 


Nee, la Thiet 
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~The Court delivered the following 


Jupements. Phillips, J—These are appeals against the 
decree in O.S. No. 63 of 1921 on the file of the Additional 
Subordinate Judge’s Court of Cocanada, by which the plaintiff 
as reversioner has been given a decree for recovery of certain 
properties belonging originally to one Tiruppayya, the last male 
owner. The facts of the case are somewhat complicated and 
are as follows :— 


Tiruppayya was the son of one Dorayya who died a very 
long time ago, the exact date being unknown. Dorayya had a 
sister, Venkamma, who was widowed at an early age and went 
to. live with her brother. Subsequently Ammanna, son of 
another sister, was taken in by Venkamma and was afterwards 
described as her foster-son. This Ammanna married Dorayya’s 
daughter, Ademma, and lived in his father-in-law’s house. 
Venkamma was apparently managing the family affairs while 
‘Tiruppayya was young, and Ammanna was also assisting in the 
cultivation of lands, ete. After Tiruppayya’s death in 1880, 
there was a mediation between Tiruppayya’s widow, Venkata- 
ramanamma, and Ammanna, and the award of the mediators, 
Exhibit I, decided that Venkataramanamma and Ammanna 
should take the moveable and immoveable properties of the 
family in equal shares. In 1888, Venkataramanamma_ exe- 
cuted a document Exhibit VIII (a) in favour of Ammanna by 
which she gave up to him a half of the family properties. On 
the same day she executed another document, Exhibit VITI, in 
favour of her daughter Nagayya whereby she transferred the 
other half of the family properties to her daughter, reserving 
for herself 6 acres 42 cents of land which should be “under her 
so long as she lived.” Nagayya died about 1904. After her 
death the properties transferred to her seem to have been en- 
joyed by her minor daughter, her husband Munnayya and 
Venkataramanamma. On Munnayya’s death he left a avill be- 
queathing some of these properties*to a relation and there was 
a suit between that legatee and Venkataramanamma and 
Papamma, Munnayya’s widow, which was compromised, and in 
accordance with the compromise the lands were divided between 
the parties. Venkataramanamma died in August, 1921, and this 
suit was filed in the following October by the plaintiff as the 
next reversioner of Tiruppayya. 


The questions for consideration are:— 


(1) Whether the settlement of 1880 was valid and me -on the 
estate. Seay fash See ea a 
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(2) Whether the gift to Nagayya in 1888 was a surrender of the 
widow’s interest in the estate. 


(3) Who succeeded to the property on the death of Nagayya? and 


(4) Whether the compromise entered into during the pendency of 
this suit between the plaintiff and defendants 1, 2 and 3 is binding on the 
defendants. 


On the first point it has to be determined whether the com- 
promise of 1880 was in settlement of bona fide family disputes 
or whether it was a mere alienation by the widow which was 
not binding on the estate. The case of the first defendant, who 
is the son of Ammanna, is that his father was the illatom son- 
in-law of Dorayya and as such was entitled to a share in the 
family property and that the compromise was arranged in settle- 
ment of his claim. The Subordinate Judge has found that 
Ammanna was not the illatom. son-in-law of Dorayya and cer- 
tainly the evidence adduced to prove the illatom transaction 
is inadequate. This is not surprising considering the very long 
time that has elapsed since those events took place. It is cer- 
tainly true that Ammanna married Dorayya’s daughter and 
came to live in his father-in-law’s house. Whether it was 
before or after the death of his father-in-law is not certain as 
the evidence on the point is very conflicting. In any event, he 
seems to have been treated as one of the family, for he gave 
up his rights in his natural family and looked after the affairs 
of Dorayya’s family helping his aunt and foster-mother Ven- 
kamma. It has also been shown by the plaintiff's own wit- 
nesses that? Dorayya became divided from his brothers and that 
his estate was considerably augmented by the exertions and care 
of Venkamma. It is not clear whether she applied any of her 
own money towards these acquisitions or whether it was merely 
her care and attention that increased the family properties. On 
this point it is impossible to secure any definite evidence after 
the lapse of at.least 60 years. We have these facts which sup- 
port the theory that it was intended to introduce Aramanna into 
the family. as the illatom gpn-in-law. We also have the fact 
that Venkamma was in possession and urged her claim to some 
of the family properties and her claim must be deemed to be the 
claim of Ammanna, for it was as her foster-son that Ammanna 
put forward his claim before the mediators. The mediation 
Was quite open ahd in.settlement of disputes between the parties 
as admitted by the plaintiff's own witnesses. It took place more 
than 40 years before the suit was filed and has not been ques- 
tioned till now, when it is-very difficult to ascertain accurately 
details of. the dispute and ‘the ‘grounds on which Ammanna put 
forward his claim. In view°of the circumstances. which we do 
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know, and of the fact that the transaction has been unquestioned 
ior over 40 years, I think it must be held that Ammanna had a 
bona fide claim and this settlement, therefore, was a settlement 
of bona fide family disputes and would, therefore, be binding 
on the estate which was represented by the widow in that 
dispute. 

It is contended by Mr. Varadachariar for the respondents 
(1) that the so-called award, Exhibit I, is merely a division of 
the properties and not an award in settlement of disputes, (2) 
that Ammanna had no legal title to the properties when he put 
forward his claim and that, therefore, the compromise is invalid 
so far as the estate is concerned. The first contention must 
clearly be negatived for the plaintiff's own witnesses admit that 
the mediators settled all the disputes between Ammanna and 
Venkataramanamma, and, if the award were merely a partition 
of the properties between them which had already been arrang- 
ed, we should have expected to find a partition of the properties 
by metes and bounds. It is clearly not such a partition for 
there is a recital in the document, “the parties having had dis- 
putes in the division of moveable and immoveable property 
they owned ....... the mediators decided as follows:—’’ 
and what follows is consistent with a definite settlement of the 
claims of the respective parties but not with a mere partition 
by metes and bounds. l 


As regards the second contention, Mr. Varadachariar 
relies on the decisions of the Privy Council in Kondama Naicker 
v. Kandasami Goundar’ and Gunjeshwar Kunwar v. Durga 
Prashad Singh,’ but in these cases the claimant knew that the 
title he put forward was an untrue one and it was consequently 
held that the compromise of the claim was not one that would 
bind the estate. The real question is whether the dispute is a 
bona fide dispute and these cases are merely authority for hold- 
ing that if the dispute is not bona fide, it is not bindingeon the 
reversion. In the present case: I fave discussed the circum- 
stances and come to the conclusion that Ammanna did put 
forward a bona fide claim, believing that he had some right in 
the family properties. Whether that claim was valid in law 
or not (and after this long interval it would be very difficult 
to elicit the facts necessary for deciding such a matter) is not 
material, for if the claim of Ammanna was put forward in good 
faith and had some foundation, and the dispute between him 


— 








1. (1923) L.R. 51 I.A. 145: I.L.R. 47 M. 181: 46 M.L.J. 172 (P.C). 
2. (1917) 44 L.A. 229: LL.R. 45°C. 17: 34 M.L.J. 1 (P.C). 


Veeranna 
U 
Seetanna. 


Phillips, J. 


Veeranna 
v. 
Seetanna. 





Phillips, J. 


144 THE MADRAS LAW JOURNAL. REPORTS. o [voL. 


and the widow was compromised with the aid of mediators; 
that compromise is binding.on the reversioners. 

This compromise being valid, the transfer of the remain- 
ing properties by the widow to her daughter Nagayya amounted 
to a transfer of the whole estate remaining to her. The reserva- 
tion of 6 and odd acres for the widow’s enjoyment is a small 
reservation for her maintenance and does not affect the validity 
of the surrender which otherwise included the whole estate, 
Mr. Varadachariar has sought to draw a subtle distinction 
between a gift by the widow of the whole estate te her daughter 
and a surrender of the same, his contention being that Exhibit 
VIII was only a gift for the daughter’s life and that the pro- 
perty would revert to the donor on the daughter’s death. It is 
possible that such a gift might be made, but it would have to 
be clearly so expressed. A surrender is tantamount to a gift 
and may be effected either by gift or by relinquishment of 
rights, The widow’s gift was to the next reversioner and must 
be deemed to be a surrender of the widow’s whole estate. The 
reservation of some immoveable property for her own enjoy- 
ment during her life-time does not invalidate the surrender. 
For this we have*the authority of the Privy Council in Bhag- 
wat Koer v. Dhanukdhari Prashad Singh? 


The next question for consideration is, who became entitled 
to the properties enjoyed by Nagayya on her death. It is con- 
tended for the respondents that when Nagayya died those pro- 
perties wolild devolve on the heir of the deceased Tiruppayya 
and that therefore as his widow was then alive she would again 
succeed to the properties. It has, however, been held that when 
a widow surrenders her estate she effaces herself so far as that - 
estate is concerned and the estate of the deceased husband is 
opened to his next heirs at that date, or to put it in the language 
of the Privy Council in Rangasami Gounden v. Nachiappa 
Gounden* 

‘Tt js the effacement of the widow—an effacement which in other 
circumstances is effected by actual death or by civil death—which opens 
the estate of the deceased husband to his next heirs at that date.” 

It is not said that the effacement amounts to civil death 
and: that the widow is, therefore, incapable of holding any pro- 
perty at all, for that would be inconsistent with the reservation 
of any property for her maintenance or with her ability to hold 
moveable property after surrendering immoveable property, 


3. (1919) L.R. 46 LA. 259: ILR. 47 C. 466: 37 M.L.J. 513 (P.C.). 
4. (1918) L.R. 46 I.A. 72: 1.L.R. 42 M. 523 at 532: 36 M.L.J. 493 (P.C.). 
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which has been held to be possible under another system of 
Hindu Law. If the widow is effaced so far as the estate is 
concerned, there is no ground for holding that her right is 
revived by the death of her daughter during her life-time. The 
effacement is made in order to accelerate succession to her 
husband’s estate. On the surrender, therefore, the next heir 
takes the property and when that heir dies, the devolution must 
continue in favour of the next reversioner and the succession 
cannot be interrupted by the mere fact+that the widow is still 
alive. After the daughter, the deceased’s estate must go to the 
next reversioner and it cannot be contended that the widow is 
in any sense a reversioner. To allow her, therefore, to revive 
the rights which she has deliberately surrendered would be to 
retard succession rather than to accelerate it. There is only 
one direct authority on this point and that is Sartaji v. Ramjas, 
where it was held that upon the death of the daughter the rights 
to the property vested in the next reversioner to her father and 
not in her mother. On Nagayya’s death, therefore, the right 
to succeed to the property devolved on the plaintiff as the next 
reversioner and his suit in respect of that property is barred 
by limitation as being brought more than f2 years after the 
daughter’s death. l 

A further contention is raised that in respect of the 6 and 
odd acres left in the widow’s possession, the plaintiff’s right to 
sue for possession did not accrue until after the widow’s death. 
Undoubtedly he could not sue for physical possession, for this 
provision for maintenance was binding on the estate and, there- 
fore, was binding upon the plaintiff when he became entitled to 
that estate; but, although he could not get physical posses- 
sion, yet he could ask for symbolical possession, namely, such 
possession as was capable of being given, but this is in effect 
really a declaration that he is entitled to the property. He is 
not bound to bring such a suit, but can wait until the widow’s 
death and then bring a suit for acfual possession to which he 
would then be entitled. Plaintiff’s claim in respect of the 
acres 6, cents 42 is not barred by, limitation. 

The next point relates to the compromise entered into be- 
tween the plaintiff through his guardian and the Ist defendant 
for himself and as guardian of defendants 2 and 3. Under 
Order 32, Rule 7, a guardian cannot enter into a compromise of 
a suit on behalf of a minor except with the permission of the 
Court. In this case leave to compromise was not granted. The 
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compromise, therefore, is certainly not binding on defendants 2 
and 3 and must be set aside so far as they are concerned. 


The more difficult question is whether that compromise is 
binding on the 1st defendant so far as his share of the family 
property of himself and defendants 2 and 3 is concerned. The 
Same question was under consideration by the Privy Council in 
Venkata Row v. Tuljaram Row.’ I am unable to distinguish 
this case from that. In that case a father entered into a com- 
promise on behalf of “his minor son whereby he gave up his 
right under certain decrees in favour of the other party and it 
was held that not only was the compromise not binding on the 
minor son but that it was not binding on the share of the 
father. The reason given for this decision is at page 306: 

“Rajaram Row, unless he was attempting to divide the joint family, 
could only deal with this property with the consent of his son or in his 
capacity as manager of the estate. In his capacity as manager of the 
estate he was only able to deal with it for certain limited purposes, and 
none of those purposes are, or can be, suggested as the consideration why 
these considerable sums were released. It follows, therefore, that the 
attempt to alienate, or to release, from the estate these substantial portions 
of the joint family property failed, and that there was no efficacy given 
to the arrangement that was then contemplated.’ 

The only difference between that case and the present is 
that, there the property was money due under decrees and here it 
is immoveable property. It has not been shown that the 
alienation of this immoveable property was for necessity or for 
any othe» purpose binding upon the sons. The compromise 
did not purport to alienate the father’s share alone but the 
whole of the family interest in the property. It would, there- 
fore, not be binding on the family. Although in somewhat 
similar circumstances, when such an alienation has been effected, 
the Court will enforce an equity in favour of the alienee to the 
extent of the alienor’s share, it does not follow that the Court 
will enforce such a compromise before the equity has in fact 
arisen? It is only when the decree is passed that such an equity 
can arise and, therefore, the Court should refuse to validate a 
transaction which would necessitate a further equitable relief 
to one of the parties. The compromise is, therefore, not bind- 
ing on any of the defendants 1 to 3and the decree passed in 
accordance therewith must be set aside. The compromise re- 
lates to the properties obtained by the 1st defendant’s father in 
1880 or 1888 and the plaintiff’s right to recover them has been 
held above not to exist. 


6. (1921) L.R. 49 I.A. 91: L.de.R. 45 M. 298: 43 M.L.J. 298 (P.C.), 
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In the result both the appeals must be allowed and the 
plaintiff’s suit dismissed so far as these appeals are concerned 
except in respect of acres 6, cents 42, in Appeal No. 309. Each 
party will pay and receive proportionate costs, 


Appeal No, 310 of 1924. Reilly—In-this case the appel- 
lants are defendants 1—3, the successors-in-title of Ammanna, 
to whom Venkataramanamma gave up half the property stand- 
ing in the name of her deceased husband Tiruppayya. In my 
opinion we should certainly not be justified in differing from the 
finding of the learned Subordinate Judge that the story that 
Ammanna was adopted ’as illatom son-in-law of Dorayya is un- 
true. Six witnesses for the plaintiff have given evidence that it 
was only after Dorayya’s death that his daughter Ademma was 
married to Ammanna. On the other side we have the evidence of 
D.Ws. 3, 4 and 9. D.W. 3 says that the marriage was before 
the death of Dorayya, and his evidence implies that he was 
present at it, though he does not say so explicitly. In examina- 
tion-in-chief he state; that Ammanna was taken as Dorayya’s 
- illatomt son-in-law; but in cross-examination it appears that he 
_ was only told of this by his father-in-law. le is under obli- 
gations to defendant 1, and the Subordinate Judge does not 
regard his’ evidence as of any value. D:W. 4 says that 
Dorayya brought Ammanna from his native village and that 
Ammanna lived with Dorayya both before and after his marri- 
age; but he gives no evidence that there was any illatom adop- 
tion. D.W. 9 speaks of Ammanna as illatom son-in-law of 
Dorayya but admits that he knows nothing personally about the 
adoption. When this is the state of the oral evidence, the facts 
that in Exs. I, I-B and VIII-A there is no mention of Ammanna 
being illatom son-in-law of Dorayya and that on the contrary 
in Ex. I he is described as the adopted son of Venkamma and 
in Ex. I-B as her foster-son are ample basis for the finding that 
the story of an tlatom adoption is an after-thought. Mo rea- 
‘sonable explanation why Ammanna ‘vas not described as illatom 
son-in-law of Dorayya in those documents, if he was so, has been 
suggested. If that were the basis of his claim, it would almost 
certainly have been put in the forefront instead of being alto- 
gether forgotten. And, if the Subordinate Judge was’ right, 
as in my opinion he was, in rejecting the’'story of ‘an’ illatom 
adoption, he was clearly wrong in finding that Venkatarama- 
namma gave half of Tiruppayya’s property. to Ammanna because 
Tiruppayya had ‘directed-her orally to do so. That Tiruppayya 
gave such -a` direction-in- respeet_of his: property is recited™it 
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Veeanna Ex. VIII-A, which was executed 8 years after Exs. I and I-B; 

Seetanna, but it was not put forward by defendants 1—3 in their written 

Reilly, J. statements as a basis for their claim. Indeed they could not 
put it forward, as, if the story of an illatom adoption was true, 
then Ammanna was entitled to half of the family property and 
that half was not Tiruppayya’s to dispose of. I agree with Mr. 
Varadachariar that it was not open to the Subordinate Judge 
to set up a case for defendants 1—3, not only not set up by them, 
but contradictory to and destructive of the case with which 
they came to Court. 





‚But it was’ pleaded by defendants 1—3 that after Tirip- 
payya’s death there were disputes between his widow Venkata- 
ramanamma and Ammanna and that those disputes were settled 
by ‘mediators, in accordance with whose award the property in 
question in this appeal was allotted to Ammanna. I am not 
prepared to dissent from my learned brother’s view that this can 
be regarded as a settlement of a bona fide family dispute, which 
should not now be upset. I do not agree with the suggestion 
made at one stage of the arguments that because there was this 
dispute so long ayo there is a presumption that it was a bona 
fide dispute. In such a case the circumstances must be ex- 
amined so far as evidence regarding them is available. When 
we find on the one side Tiruppayya’s elderly aunt, Venkamma, 
who had been managing the household for years, and Ammanna, 
then a migldle-aged man, whom this aunt had brought up and © 
who had been attending to the cultivation of. the family land, 
and on the other side Venkataramanamma, a young widow, 
whose husband had died 2 years after their marriage, there is’ 
certainly no presumption that any claim to the family property 
put forward by Venkamma and Ammanna, who were in such a 
dominating position, was made in good faith. It was an occa- 
sion on which a young widow might easily have been over- 
borne*and have been unable to assert her rights effectively. In 
such .a case it is the duty “of the Court to investigate the cir- 
cumstances as carefully as possible and to beware lest ‘an un- 
righteous claim is accepted as having been made in good faith 

“ merely because it is ancient history. But in his reply the learned 
Advocate-General has drawn our attention to evidence which 
makes it probable that Ammanna had an honest basis for his 

Yt claim., P.W. 8 says that, when Ammanna joined Dorayya’s 
, family, with whom it is not now disputed he lived for many 
years, ‘he left his own family property to his brothers. P.W. 2, 
Dorayya’s niece, says that when Dorayya was divided from his 
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brothers, he got 8 acres of land; but, when Tiruppayya died, 
the extent of the family property had increased to about 44 acres. 
P.W. 2 also says that her aunt Venkamma managed the house- 
hold and after Tiruppayya’s death asserted that she had acquir- 
ed most of the family property and insisted that some of it 
should be’ given to Ammanna, which was the origin of the dis- 
pute between Venkataramanamma and Ammanna. P.W. 4 
also says that Venkamma objected to Venkataramanamma con- 
veying Tiruppayya’s property to her daughter because Ven- 
kamma had acquited some of the property, and so half was 
allotted to Venkamma and enjoyed by Ammanna. This is 
evidence given by the plaintiff's witnessés. ` It appears probable 
that the large increase in the family property was due to the 
good management of Venkamma assisted by Ammanna. When 
we remember that Ammanna had left his own family and aban- 
doned his claim to a share in their property and that the divi- 
sion recorded in Exhibit I, by which Ammanna got half the 
property standing in Tiruppayya’s name, was settled by media- 
tors of other families, I think there is as much evidence as can 
reasonably be required at this distance of time to show that 
Ammanna had a moral claim, which he and’ Venkamma urged 
in good faith, and that the settlement of the dispute so caused 
was a proper and honest family settlement, which should not 
now be disturbed. 


In this appeal the only remaining question is whether the 
compromise between the plaintiff and defendants 1—3, on which 
the Subordinate Judge based his decree, ‘can be upheld to any 
extent. As it was not sanctioned by the Court it is ineffective 
against the minors, defendants 2 and 3. It is urged for the 
plaintiff that: the compromise is binding on the defendant. 1’s 
share of the property in the possession of defendants 1—3, 
which share would not fall far short of the 8 acres to be given 
to the plaintiff under the compromise. But I agree that even 
in respect of the share of defendant 1 the compromise cannot 
be enforced by the plaintiff. If the compromise fails in part, 
then the whole contract falls through. Defendant 1 did not 
bargain to transfer the whole of his sharé of the property in 
dispute in order that the shares of defendants 2 and 3 should 
be saved. As my learned brother has pointed out, this transac- 
tion is not similar to one in which an alienee from-a manager 
of joint family property for valuable consideration not binding 
on-the family is allowed to enforce his claim against the mana- 
ger’s share. That is done because the manager has’ received 
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considerat‘on and must make good his alienation so far as it 
is within his individual power. But here defendant 1 did not 
get the consideration for which he bargained. Indeed the com- 
promise being invalid’ against the plaintiff, who, like defendants 
2 and 3, was a minor, cannot be regarded as any consideration 
at all. And the decision of the Privy Council in Venkata Rowy 
v. Tuljaram Row is against the contention of the plaintiff. 


I agree that the appeal must be allowed with costs in both 
Courts. 


Appeal No. 309 of 1924.—This appeal relates to the other 
half of Tiruppayya’s property, which Venkataramanamma gave 
up to her daughter, Nagayya, by Ex. VIII. I agree that that 
transaction must be regarded as a surrender of the widow’s in- 
terest to her daughter. That the document is in the form of a 
deed of gift is of.no importance. Nor does the reservation of 
6.42°acres for her life appear to me to be more than a reserva- 
tion for maintenance—and not an excessive reservation—though 
maintenance is not mentioned in the document. When we are 
examining what purports to be a surrender by a Hindu widow 
to the next male feversioner, we have to assure ourselves that 
it is a real surrender and not a devise either to divide the pro- 
perty with him explicitly or by means of some undisclosed 
consideration or to insure the succession of a particular rever- 
sioner for reasons of partiality. But, when the surrender is to 
the widowes daughter, who in the great majority of cases, is 
likely to outlive the widow and whose immediate succession is not 
likely to affect the ultimate devolution of the property to one, 
male reversioner rather than another, it is unnecessary to scru- 
tinize the surrender with suspicion so long as in effect, the 
widow’s estate is wiped out but for a reasonable provision for 
her maintenance. That appears to have been the effect of 
Exhibit VIII. Its language, which is that of an absolute gift, 
is not Strictly suitable to a surrender. Nor it is suitable to a 
transfer of the widow’s inferest for the life of the daughter 
with a reversion to the widow if she survived the daughter. 
The only reasonable construction of its absolute terms, con- 
sidering the person in whose favour it was executed, is in my 
opinion that the widow surrendered her widow’s interest and 
stepping aside let in her daughter. That being so, when; as it 
happened, the daughter died before the widow, I cannot accept 
either of Mr. Varadachariar’s suggestions for bringing the pro- 








6:-(192F): L-R} 49 LA 912 LLR.: 45 M. 298: 43 M.L.J. 298, P.C.). 
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perty back again to widow—that she succeeded her daughter as 
heir or that she again came in as the widow of Tiruppayya, the 
last male owner. Either suggestion is inconsistent with the 
theory of a widow’s effacement. When once a widow has 
effaced herself, has stepped aside and has surrendered her 
widow’s estate in favour of a male or female reversioner, I do 
not see how that widow’s estate can ever be revived. See 
Sartaji v. Ramjas.” 


The right of the plaintiff’s predecessor to possession began 
when Nagayya died, and for the property which went to her 
under Ex. VIII, except the 6.42 acres reserved for Venkata- 
ramanamma, his claim is clearly time-barred. But for posses- 
sion of the 6.42 acres reserved for Venkataramanamma time 
did not begin to run against the plaintiff or his predecessor 
from Nagayya’s death. Certainly, so long as Venkatarama- 
namma was in possession, no reversioner had a right to 
possession, and go time could not begin to run against him. 
In respect of the 6.42 acres the plaintiff’s suit is in time. 


I agree, therefore, that this appeal must be allowed except 
in respect of the 6.42 acres and that the partfes should pay and 
receive proportionate costs in both Courts. 


S.R. l Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice KUMARASWAMI SASTRIAR AND 
MR. Justice PAKENHAM WALSH. 


Rajah Somasekhara Royal and others +. Appellants 
(Defendants 4, 6 and 2) 
v. 
Rajah Sugutoor Immadi Mahadeva Royal 5 
Yesavanta Bahadur and others . .. Respondents 


(Plaintiff and Defis. 3 and 5). 

Lingayats of North Canara—Law applicable—Adoption of married man 
—Validity—Proof of custom. 

Lingayats are bound by Hindu Law except in so far as it is modified 
by custom. Thus in the case of Lingayats governed by the law of the 
Madras Presidency the adoption of a married man is invalid. A person 
who sets up a custom to the contrary has to prove it.» 


Held, on the evidence in the case, that such a custom was not proved. 
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In the absence of proof that in any particular case parties have changed 
their personal law, Lingayats of North Canara continue to be governed 
by the law of the Madras Presidency and the Mayukha law has no appli- 
cation to them even though the District of North Canara has been 
transferred to the Bombay Presidency for administrative purposes. 

Appeal against the decree of the Court of the Subordinate 


Judge of Chittoor in O.S. No. 14 of 1919. 


S. Varadachariar, P. Kameswara Rao and E. Krishna- 
murthi for appellants. 

The Advocate-General (A. Krishnaswami Atyar) and B. C. 
Seshachala Aiyar for respondents, 

The Court delivered the following 


JuDGMENT.—Defendants 2, 4 and 6 are the appellants and 
the facts which led up to this appeal are as follows:— 


The parties to the suit who belong to the Lingayat, com- 
munity are members of the Punganur Zemindar’s family. 
Punganur was permanently settled in 1861. It is an impartible 
estate governed by the law of primogeniture. 

On the 22nd of December, 1896, the then Zemindar, Raja 
Immadi Sankara,Royal Yasavanta Bahadur, executed. a will 
marked as Exhibit Y in the case. It recites that he transferred 
the estate to his eldest son Raja Immadi Veera Basava Chikka 
Royal Varu, and that he the eldest son should be the head of 
the Samasthanam and after him his eldest son and so on in suc- 
cession. After giving certain directions and after giving certain 
legacies, Me gave monthly allowances to his second and third 
sons. i 

[After referring to the terms of the will and subsequent 
legal proceedings their’ Lordships proceeded as follows:—] 

The upshot of these proceedings was that the plaintiff and 
hiş descendants were to get Rs. 100 a month as Thevvajji or 
allowance as provided for in the will of his father and that 
in lieueof the lands referred to in the will and the decree of the 
District Judge giving him fands of the value of Rs. 35,950 he 
was to get a sum of Rs. 125 a month. 

The decree of the High Court was in 1906. About 
September, 1907, the 1st plaintiff and his mother went to North 
Canara and were staying in the house of one Subhadrammayi, 
who was a relation of the Ist plaintiff’s mother and, according 
to the appellants, the 1st plaintiff was taken in adoption by that 
lady and a regular deed of adoption (Exhibit 17) was executed 
and registered, the Ist -plaintiff himself presenting it for regis- 
tration. Exhibit 17 is a registration copy of the deed of 
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adoption. It is executed by Subhadrammayi, who waş the widow 
of one Basavalinga Raja of Biligi, Siddapur Taluk, in favour 
of the 1st plaintiff, who is the. ist respondent before us. It 
recites that the Ist respondent was taken in adoption. This 
document was executed in North Canara, and it is not disputed 
that the properties which are referred to in this document as 
having passed to the adopted son are situate in North Canara. 
Though the, factum of the adoption seems to have been disputed 
in the Lower Court, the Judge finds that the adoption was made 
in fact. We shall assume without deciding the point that the 
adoption was as a matter of fact made. Its validity, however, 
is disputed on the ground that the 1st respondent the adopted 
son was then a married man and that consequently the adoption 
is invalid. And in fact the whole of this appeal practically 
turns on the invalidity of the adoption owing to the adopted 
son being a married man at the time of adoption. 


Though the 1st plaintiff was taken in adoption by the 
. deed, dated the 19th of September, 1907, the parties seem to 
have changed their minds probably because the Biligi Samas- 


thanam did not turn out to be as valuable ag it was supposed 


to be. 

In 1908 the Ist plaintiff and his mother again went to 
Biligi, and a release deed Exhibit CC, dated the 28th of Novem- 
ber, 1908, was executed by the 1st plaintiff the adopted, son in 
favour of the adoptive mother. The deed states that when the 
1st plaintiff and his mother went to see the waterfall during the 
Bhadrapada month of the Plavanga year, the adoptive mother 
learning of the arrival of the son (Ist plaintiff) and the mother 
sent for them and on account of the old relationship and on 
account of “emotion’’ executed a document on 13th Bhadrapada, 
Suddha corresponding to 19th September, 1907 and had it regis; 
tered and that the Ist plaintiff and his mother went away to 
their native place Punganur. It states that nothing took place 
according. to the usage and law as stated in the document, that 
the adoptive mother herself has been managing the properties 
and that the climate of Biligi does not suit the Ist, plaintiff. 
It winds up by saying “we with your consent have hereby re- 
linquished to you our ownership, etc.,.rights passed to us under 
the aforesaid document.” Then the property is described. 


In 1912, i.e., about 5 years after the adoption and 4 years 

after the relinquishment, the Ist plaintiff filed a suit (O.S. 

"No. 46 of 1912) for arrears of maintenance. The plaint in that 

suit is marked as Ex. C. It sets out the rajinama already 
R—20 
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referred to giving him Rs. 100 a month for allowance and Rs, 125 

a month in respect of the lands relinquished and _. claimed 
Rs. 6,695-13-4 after giving credit for the amounts the 1st plain- 
tiff had received. In the meantime the Zemindar of Punganur 
who was a-party to the agreement died and his son was brought 
in as the defendant. He filed a written statement stating that 
the agreement made by his father was not. binding on.him and 
setting up various other defences. His defence wag not accept- 
ed and a decree for the arrears of maintenance was passed. 

In that suit there was no defence raised that the plaintiff having 
been adopted into another family ceased to be entitled to any 
maintenance, even if the agreement of compromise giving him 
the rights claimed was valid: and binding on. the defendant. 
There was an-appeal (No. 325 of 1913) against this decree, but it 
was dismissed by the High Court. The decree was executed 
and the plaintiff got his money. . 

Suit No. 14 of 1919 out of which the present appeal 
(No. 354 of 1926) arises was filed on the Ist of March, 1919, . 
‘by the Ist plaintiff to whom under the rajinama Rs. 100 a 
month for allowance and Rs. 125 in respect of lands was agreed 
to be paid and by*the widow of the late Zemindar who claimed 
Rs. 40 a month payable to her. The amount claimed was for 
the period subsequent to the period covered by the previous 
suit for the recovery of arrears of maintenance which was 
decreed. There were various defences raised, but the main 
defence wath which we are concerned ii this appeal” is that the 
plaintiff having been adopted by the Rani of Biligi is not en- 
titled to claim anything from the Zemindar either under the 
deed of -Rajinama arrangement òr otherwise. “To this the 
answer was that there was no adoption as a matter of fact and 
secondly, the adoption even if it was true is invalid in law 
becatise the ‘Ist’ plaintiff was at the date of the adoption | a 
married man about 23 years of age. 

The suit was originally, laid against the Ist defendant only, 
the Zemindar, but pending the suit he died and defendants 2 to 
6 were brought on record as his legal representatives and they 
adopted’ the written’ statement ‘of the Ist defendant. A plea 
was raised by the 4th defendant that the maintenance should 


be reduced to Rs. 70 and Rs. 75 as the income of the estate 


had considerably fallen. 

The Subordinate Judge decreed the plaintiff’s suit. As 
regards the factum of adoption he held that the adoption was . 
in’ fact made. He was of opinion that evidence oral and docu- 
mentary in support of the féctum of adoption amply supported ` 
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the factum of adoption. As in our view the adoption even if 
trie is invalid it is unnecessary to give a finding on this point. 


‘As regards the validity of the adoption, two questions 
‘arise, namely, (1) whether the plaintiff was married at the time 
of the adoption, and (2) whether the adoption of a married man 
among Lingayats is valid. 


It is admitted that the lst plaintiff was a married man at 
the time of the adoption. The parties are Lingayats and the 
question is whether the adoption of a married man by a 
Lingayat is valid. 


`The Subordinate Judge held that as the adoptive mother 
belongs to North Canara which was part of the Madras 
Presidency before it was transferred to the Bombay Presidency 
in 1861, the law applicable to the parties is the law as applied 
in the Madras Presidency, that as the adoption of a married 
man has been held to be invalid, the 1st plaintiff’s adoption 
“was, invalid and inoperative and that he, therefore, remained 
a member of his natural family and was entitled to the rights 
conferred on him by the Rajinama. 


_ North ‘Canara originally formed part of the dominion of 
Hyder Ali and his son Tippu, who were the Rulers of Mysore, 
‘and: in 1799, on the fall of Tippu Sultan, North Canara and 
other territories were ceded to the East India’ Company and 
formed part of, the Madras Presidency till 1861, when for 
administrative purposes the administration of that district was 
transferred to the Bombay Presidency. 


So far as the Presidency of Madras is concerned the law 
has always been that the adoption of a married man is invalid. 


The latest decision of this Court is Lingayvya C heny v. Chengal- 
ammal.* 


- Except in the Bombay Paida where the Mayulgha pre- 
vails, it has been held by the Caurts in all the provinces in 
India that the adoption of a married man even though he 
happens to be a Sudra is invalid. The decisions are referred 
to in Lingayya Chetty v. Chengalammal.’ It is argued for 
‘the appellants that the decisions to the effect that in the case of 
Suidras the adoption of a married man is invalid are wrong. 
We see no reason to differ from the current of authority which 


‘so far as we can see is uniform and is also PoE Oria by the 
Smriti Chandrika. and other bat 
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So far as the Bombay Presidency is concerned, in places 
where the Mayukha is followed as the paramount authority, 
it has been held that the adoption of a married man is valid. 
We may refer to Kalgavda Tavanappa v. Somappa Taman- 
gavda and Manikbai v. Gokuldas.* This is not by reason of 
any custom in derogation of the law but by reason of the 
express text of the Mayukha to the effect that a married man 
may be adopted. 


It is argued for the appellants that as North Canara has 
been incorporated in the Bombay Presidency from 1861, the 
law as administered in the Bombay Presidency should be the 
law to be administered to Lingayats in the Bombay Presidency 
where the adoption of married men has been held to be valid. 
An alternative ground has been taken that among the Linga- 
yats, wherever they are, whether in the Madras Presidency or 
the Bombay Presidency, the adoption of a married’man is valid 
by custom, that evidence of such a custom has been adduced in 
this case and that the Judge was wrong in holding that the 
custom hag not been proved. f 


_ When the North Canara District formed part of the 
Madras . Presidency, the law as administered by the Madras 
High Court was that the adoption of married men was invalid; 
and it would have been necessary for a person there who sets 
up a custom to the contrary to prove it. The transfer of North 


‘Canara to*the Bombay Presidency for administrative purposes 
y y purp 


would not by itself change the personal law of persons residing 
in the North Canara District. Whether it is a case of an indi- 
vidual migrating from one province to another or a case of 
terfitory where ‘he resides being transferred from one province 
to another, the presumption until the contrary is shown is that 
he carries his personal law with him, and it is difficult to see 
how the Mayukha can be said to apply to the North Canara 
District, simply because it was transferred to the Bombay 
Presidency. We may in this connection refer to Huro Pershad 
Roy v. Shibo Shunkuree Chowdhraint and Balwant Rao v. Baji 
Rao.’ 


Turning to the custom set up, the custom alleged is a 
custom among the Lingayat community to which the parties 
belong, permitting the adoption of married men. It is a general 





2. (1909) I.L.R. 33 B. 669. 3. (1924) I.L.R. 49 B. 520. 
: S 4. (1870) 13 W.R. 47. 
5. (1920), L.R, 47 I.A. 213: I.É.R. 48 C. 30: 39 M.L.J. 166 (P.C.). 
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custom alleged that Lingayats, wherever they are, are permitted 
to make adoptions of married men. 


Before dealing with this question it is necessary to refer 
shortly to the Lingayat community. The Lingayats who were 
originally Hindus are a body of dissenters and the- founder of 
their religion was one Basava who was born about 1100 A.D. 
Their religion is correctly summarised by Thurston in his Castes 
and Tribes of Southern India, Vol. IV, at page 236 as 
follows:— 


“Their religion is a simple one. They acknowledge only one God, 
Siva, and reject the other two persons of the Hindu Triad. They rever- 
ence the Vedas, but disregard the later commentaries on which the Brah- 
mins rely. Their faith purports to be the primitive Hindu faith, cleared 
of all priestly mysticism. They deny the supremacy of Brahmins, and 
pretend to be free from caste distinctions, though at the present day caste 
is in fact observed amongst them. They declare that there is no need for 
sacrifices, penances, pilgrimages or fasts. The cardinal principle of the 
faith is an unquestioning belief in the efficacy of the Lingam, the Image 
which has always been regarded as symbolical of the God Siva.” 

Mysore, the Southern Mahratta country and the Bellary 
District contain most of these Lingayats. Though the sacred 
thread is not worn by the Lingayats, a ceremony called Deeksha 
ought to be performed about their 8th year, but as in the case 
of Upanayanam it is often performed much later: The sacred 
mantra is whispered in the ear by their Guru and this ceremony 
corresponds to Upanayanam among the Brahmins. We may 
also refer to Virasangappa v. Rudrappa®, where some of the 
Lingayat tenets are set out. - 

It is conceded in this case that so far as their religious 
duties are concerned, the Lingayats have got Agamas or sacred 
books which are of primary authority. One of such books is 
Vathulagama which has been filed as Exhibit Q in this case. It 
deals with adoption. These Agamas are dialogues between 
Siva their chief God and his consort Parvathi. As regards 
adoption this is what it states: ° 


“The wise should take a boy possessing all the limbs, clean, endowed 
with beauty, born of the same gotra, having a liking to good conduct, aged 
five years excluding the eldest, of good conduct, highly intelligent, of 
sweet speech, tender hearted.” 

So far as the age limit is concerned, this age corresponds 
with the age given in Dattaka Chandrika. As regards the cere- 
monies of adoption which appear after this passage, homam is 
performed with Vedic mantras. As regards the age of five 
years, custom has relaxed that rule and the evidence of the 
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plaintiffs’ witnesses in this case.is that adoption can be made 
before the Deeksha ceremony.is performed.. The question, how- 
ever, is whether custom has relaxed the rule that an adoption 
cannot be made after a person: is married. 


In the case of Jains it is undoubted law that in the absence of 
any custom to the contrary which has to be set up and proved, 
they are subject to the rules of Hindu Law. We may refer 
to Geltappa v. Eramma™ where the authorities are collected. 
The Jains do not worship Siva nor do they recognise-the autho- 
rity of the Vedas. But in the case-of. Lingayats whose only 
God is Siva and who acknowledge ‘the’ authority ‘ofthe Vedas 
they are all the more bound by. Hindu law xcept in so’ far’ as it 


is modified by custom. ~. 


` As regards the evidence, of custom the. Subordinate. Judge 
is of opinion that the custom. has not been made out. The 
custom pleaded, ás said beforé, is a general custom among the 
Lingayats and not a special or local custom in North Canara, 
or in the family of the adoptive mother. A large number of 
Lingayats are found in the Mysore Province, Bellary, and the 
Southern Mahratta country. The Zemindari of Punganur is on 
the borders of the Mysore Province. So far as the Mysore Pro- 
vince is concerned, it has been held by the Chief Court of 
Mysore that the adoption of a married Lingayat is invalid. The 


judgment of the Chief: Court is marked as Exhibit WW in this 
suit. The, learned Judges of the Chief Court observed: 


“Tt is, however, desirable to say a few words on the validity of 
Kariappa’s adoption which‘is referred to in the first and second grounds 
of appeal. It is found that. Kariappa was married but the Courts have 
held that it was not a disqualification as he was a widower at the time of 
his adoption by the Ist defendant. ‘The parties are Lingayats. Even if 
it be held that the law governing Sudras applied to them, according to 
Mr. Mayne, ‘as regards Sudras, adoption could be performed effectually 
till marriage.’ And in another place he quotes the Pandit’s opinion that 
the period fixed for adoption is ‘with respect to Sudras, prior to their 
contracting marriage,’ page 178 (6th Edition). See also reference at page 
179 to the case of Papamma v.eAppa Rau.8 Though there. is no “express 
authority on the point, having regard to the fact that the questions of age, 
marriage, etc, are determined in the texts on the consideration of certain 
rites, such as Upanayanam, marriage, etc., having to be performed to the 
individual to be adopted in the adopted family, there is strong reason for 
holding that marriage is a bar in spite of the fact that the person con- 
cerned was a widower at the time of adoption.” f 


‘So far as Bellary which is part of the Madras Presidency 
is concerned, we have not been referred to any decision where 
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the adoption of a married man among the Lingayats in Bellary 
was upheld....As North Canara.was part of Mysore and Madras 
Presidency, at. least for 80 years,.the presumption is that the 
rules:as to adoption which are prevalent in the:other parts of the 
Presidency..and,.which are based on the Smritis are. current in 
this Presidency and Mysore. 


Though the Lingayats ‘in the Vathulagama which, as the 
witnesses state, is binding on the Lingayats, fixed the fifth year 
as’the -proper age for a boy to be adopted, and though amongst 
the Lingayats and other communities adoption may by custom 
take place at a later age, there is no reason to suppose that there 
ig a custom among the Lingayats in the Madras Presidency or 
in Mysore or in North Canara which was part of the Madras 
Presideney and-Mysore, to so extend the age as to render valid 
by custom the adoption of a married:man. It has, therefore, to 
besproved that in: North Canara; where the adoption took place 
and the adoptive mother was living, there was a custom among 
the Lingayats: by which the-adoption of a married man was legal. 


So far as the plaintiffs’ witnesses are concerned, their evi- 
dence is that such an adoption is not valid, fut the defendants’ 
witnesses speak to instances of adoptions of married men. and 
those witnesses are defendants’ Ist, 2nd, 4th, 5th, 8th to 15th 
and 21st witnesses. The “difficulty in the case of some of 
‘these witnesses is that there is nothing to test their general 
statement that the adoption they speak to was that of a married 
man. There must have been deeds`of adoption but no deeds 
are produced and such deeds, if the adopted boy was a major, 
would disclose the fact, as there would be no guardian mention- 
ed and generally it may be taken that any boy over 18 would 
be married. The cross-examination of some of the witnesses 
when they speak of the man adopted being married shows that 


they have no conception of the years which they were 
speaking of. 
: ‘- e 

The Subordinate Judge deals with the evidence of the 
witnesses in detail in paragraph 33 onwards of his judgment 
and it is not necessary for us again to refer in detail to it. pile 
observes in conclusion: 

“I have shown that the evidence adduced to establish the custom 
alleged is not convincing nor clear. The custom has not obtained any 
judicial recognition so far either in Bombay or in Madras, In Bombay 
adoptions of married men have obtained judicial sanction, not because 
they are customary but because the Mayukha law approves of their valid- 


ity. In the Mysore Proyince, such adoptions have been declared invalid 
by the Mysore Chief Court.” 
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We agree with the Subordinate Judge that as a custom it 
has not been proved. In this view, it is unnecessary to con- 
sider the argument of the learned Advocate-General that as the 
adopted son, t.e., the Ist plaintiff, was a resident of Punganur in 
the Madras Presidency, it is his personal law that should govern 
the adoption, and that even if the adoptive mother belonged 
to North Canara and the custom as to adoption was proved, 
the adoption would still be invalid. It is also unnecessary to 
consider the argument that the defence based on the validity of 
the adoption is res judicata by reason of the fact that it was 
not set up in the previous suit for recovery of arrears upon the 
agreement now sued on, as the knowledge of the defendant 
would not affect the question of res judicata, or the further 
question that even if the adoption is valid, the rights created 
by the agreement could still be enforced. As regards the ques- 
tions raised in the Memorandum of Objections as to the amounts 
payable under the agreement heing payable to the plaintiff’s 
descendants also, we think it unnecessary to express any opinion 
and leave the question. open. As regards claims of hunting 
and forest rights, it is conceded that plaintiff will be entitled to 
them under the agreement. Plaintiff will be entitled to interest 
at 6 per cent. on the amount claimed from date of suit to date 
of payment. No order as to costs on Memorandum. 


We think the Subordinate Judge was right in holding that 
the custom,as to the validity of the adoption of a. married man 
has not been proved. The Ist plaintiff, therefore, continues to 
be a member of the Punganur family and the agreement entered 
into is enforceable by him. 


We think the decision of the Subordinate Judge is ngot 
and dismiss the appeal with costs. 


_B.V.Y. Appeal dismissed 





IN THE HIGH COURT GF JUDICATURE AT MADRAS.. 


PRESENT:—Mr. Justice REILLY AND Mr. Justice 
CORNISH. 


C. Meenambal Ammal , .. Appellant* (Respondent) 
v. ; : 
Aburubammal ; .. Respondent (Plaintiff-Applicant). 


Hindu Law—Widow—Suit on promissory note executed by widow— 
Consent decree charging one of the properties in her possession with the 
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payment of the decree amount—Subsequent surrender of that property and 
other properties comprising her husband’s estate to the next reversioner— 
Alienation of the charged property by the reversioner to a stranger—Subse- 
quent death of widow—Application by decree-holder to execute the decree 
and sell the charged property—Objection by the purchaser that the charge 
did not persist after the death of the widow—Onus of proof on the decrees 
holder—Duty of executing Court to decide the question—Right of decree- 
holder to rents and profits of the property charged till the widow’s death 
—Validity of the widows surrender—Right of the purchaser to insist--on 
the transfer after the reversion fell in on the death of the widow— 
Transfer of Property Act, S. 43. 


In a suit upon a promissory note executed by a Hindu widow, a consent 
decree was passed by which the decree amount was made a charge upon 
one of the properties in her possession in which she held a widow’s 
estate. Subsequently, she surrendered her interest in that property and, in 
her husband’s estate to her husband’s reversioners who later on sold that 
property to a stranger who took possession of it. The widow died aftér- 
wards and the decree-holder applied to execute the decree and recover the 
amount by selling that property. The purchaser in possession raised the 
objection that the charge did not persist after the death of the widow. 

Held:—(1) that the onus was on the decree-holder to show that the 
charge was created for necessity legally sufficient to give it effect on the 
husband’s estate after the widow’s death or at least to show that the decree- 
holder took the charge in good faith that it was of that nature after making 
reasonable inquiries, 

(2) that, as the decree-holder brought the purchaser of the property 
from the reversioner as the legal representative of the widow and the 
purchaser denied that she was the legal representative, that question, must 
be decided by the executing Court by going into the question whether the 
widow created the charge validly so as to make it persist after her death, 

(3) that the decision of this question by the executing Court did not 
amount to going behind the decree but only to construing the decree, and 

(4) that the decree-holder was not entitled to recover the rents and 
profits of the properties charged up-to the date of the widow’s death as 
the charge gave only a right to recover the debt by sale of the property. 

Obiter (by Reilly, J.):—A Hindu widow cannot, by surrendering her 
widow’s interest in her husband’s property to her husband’s reversioners, 
defeat the charge which had been created on the property by a consent 
decree against her. 


Where a Hindu reversioner professed to be the owner of the property 
on the ground that the reversion had fallen in to him by means of a 
surrender by the widow, and as such to sell his ownership right to a 
stranger, and the surrender is invalid in law, the purchaser can gall upon 
the reversioner to make good the transfey, if the reversion falls in to him 


on the death of the widow, under section 43 of the Transfer of Property 
Act. 


_ On appeal from the judgment of the Hon’ble Mr. Justice 
Beasley (now Chief Justice), dated 28th March, 1929 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in E.P. No. 148 of 1928 in C.S. 
No. 758 of 1924. “ 


K. S. Krishnaswanu Atyangar and N. C. V Fijiaraghava- 
chariar for appellant. 


K. Ramanatha Shenai for rešpondent. 
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- - -The Court delivered the following 


_ Jupements. Reilly, J—This appeal is against an order 
made, by the learned Chief Justice as Mr. Justice Beasley in 
execution proceedings: - In November, 1921, one Thayammal, 
who was the widow of Munuswami Mudali, with her brother 
Kanniappa Mudali jointly executed two promissory notes in 
favour of Aburubammal,. who is the respondent before us. 
Kanniappa Mudali became an insolvent, and Aburubammal 
brought ‘a suit against Thayammal on the notes. That suit 
was compromised, in April, 1925; and on the basis of the com- 
promise a consent decree was made, under which Thayammal 
had to pay Rs. 1,750 in instalments and the whole amount was 
made a charge upon a house in Madras called “Ganega Vilas”. In 
December, 1925, Thayammal surrendered her interest in that 
property and in her husband’s estate to his reversioners; and 
they a month or so later sold the house to Meenambal, who is 
the appellant before us. In June, 1926, Thayammal died; and 
the execution petition with which we are concerned was put in 
on the 30th March, 1928. At one stage it was asserted by 
Abuirubammal that* this house, “Ganesa Vilas,’’ was the absolute 
property of Thayammal; but it has been admitted before us that 
Thayammal got it from her husband, whose property it was. 
How after being her husband’s property it became her absolute 
property there is no evidence, and it has not been explained to 
us. Before Mr. Justice Beasley the whole case proceeded on 
the assumption that Thayammal had only a widow’s interest 
in this house; and in the circumstances we also must proceed 
on that-agssumption. Mr. Justice Beasley eventually made an 
order’ that’ Aburubammal was permitted to execute the decree 
against the assets of Thayammal in Meenambal’s hands and 
that the house. should be sold in execution of the decree. It is 
against that order that Meenambal appeals. 


__It has been admitted Before us: that. Meenambal has had 
nothing to do with any assets of Thayammal other than this 
house; and it is clear that Meenambal cannot be the legal repre- 
sentative of Thayammal except as the person owning or pos- 
sessing the house. A large part of the judgment of Beasley, J.; 
is taken up with the consideration of the question whether by 
surrendering her widow’s interest to her husband’s reversioners 
Ehayammal could defeat the charge made by the consent decree 
on this house. I am inclined to agree with Beasley, J., that 
Thayammal’s surrender could not have that effect, though I do 
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not think it is.necessary for the disposal of this case to express 
any final opinion on that. 


But Mr. Ramanatha Shenai, who appears for Aburu- 
bammal, has taken a new point before us. He has drawn our 
attention to a decision of Phillips and Odgers, JJ., in Vijia- 
raghavachariar v. Ramanujachariar,’ according to which, having 
made this alienation by way of a charge on the house, Tha- 
yammal. had put it out of her power to make any surrender. to 
the reversioners at all. In that decision. the learned Judges 
follow the decision in Sakharam Bala v. Thama? Tf-that view 
is. correct, then, as-Mr. Ramanatha Shenai contends, the surren- 
der made by Thayammal was invalid, and on the strength of that 
surrender the reversioners could not convey a good title to 
Meenambal: But that difficulty, I think, could be answered for 
Meenambal by calling in aid section 43 of the Transfer of Pro- 
perty Act. Mr. Ramanatha Shenai has contended that a trans- 
fer or attempted transfer of their expectancy by reversioners 
cannot be validated under the provisions of that section. and has 
quoted Ramasami Naik v. Ramasami Chetti? But that was an 
entirely different case. In that case certain defendants, who 
were in the line of succession to a Zemindari, purported to mort- 
gage their expectancy, and the learned Judges held, no doubt 
rightly, that that was prohibited by section 6 (a) of the Trans- 
fer of Property Act. But here the reversioners did not pur- 
port to transfer any expectancy to Meenambal. They pro- 
fessed to be the owners of this house on the’ ground that the 
reversion had fallen in by the surrender and they professed to 
sell their present right in the house to Meenambal. If the 
true view is that the surrender -was invalid, they had not a 
present riglit in. the house. But, when Thayammal died, the 
reversion did fall in apart from the surrender, and Meenambal, 
if the conditions of section 43 of the Act are fulfilled, could 
call upon them to make good the transfer which they srrone- 
ously professed they were able to make at the time of their sale, 


But that is really a by-path in this case. Anyhow it is 
admitted that Meenambal is in possession of the house, and 
the real question is whether the charge, which was created by 
the decree, is one which persists after Thayammal’s death. Tf 
Thayammal had only a widow’s estate—and on that assumption 
we must deal with the case—the charge would not persist beyond 
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her death:unless it was..made for legal necessity. Beasley, J.; 
in his judgment mentions that Meenambal did raise this objec- 
tion, .that the charge could. not extend beyond Thayammal’s 
death; but he says the question was not argued before him. 
But, if that contention was raised for Meenambal, no argument, 
so far a$ I can see, at that stage would be necessary. . If Tha- 
yammal had nothing more than.widow’s estate in this house, all 
that Meenambal need do was to raise that contention and then 
wait for the decree-holder to attack the position by showing that 
the charge was created for necessity legally sufficient to give 
it effect on the husband’s estate after Thayammal’s death or 
at least to show that she took the charge in good faith that 
it, was of that nature after making reasonable inquiries. The 
burden was obviously upon Aburubammal. Mr. Ramanatha 
Shenai ‘admits that.that is the well-known rule on the matter 
and that the burden would.be upon his client if this was.a suit. 
But he contends that the whole position is different because these 
‘are execution proceedings and that Meenambal cannot question 
the nature. of the charge in execution proceedings. His argu- 
ment is first. that the Court in execution proceedings cannot 
question the validity of the decrée. .That is not a proposition 
which anybody has disputed before.us or is likely to dispute. 
But hë goes further and says that this is of the nature of.a 
tiortgage. decree for sale, and he contends that no one can be 


`- heard to.'say ‘iri execution ‘that this property is not to be sold 


it, “satisfaetion of’ the charge.“ He. quotes in support of that 
position. Kuwmaretta Servaigaran v. Sabapathy Chettiar,* Zamin- 
dar .of Karvetnagar v. Trustee of Tirumalai, Tirupati, etc., 
Devastanams® and „Sanwal Das. v. Bismillah Begam.. Now 
it, is quité true that, if there is a mortgage decree for Sale in a 
suit in which the validity and character of the mortgage have 
been established or admitted, no one can come in.as a claimant 
under Rule 58. of Order 21 of. the Code or as an objector 
under’ section 47, of the Code and say that the property mort- 
gaged and ordered to be sold cannot be sold, because some one 
has-a.right. to it.. In such a case the mortgaged property must 
þe sold. in- accordance with the decree, ‘that is the mortgago?’s 
and. mortgagee’s: interests in the property, whatever they may 
be. But:here,to-my mind we have something different-from 4- 


mortgage. decree-for-sale. This decrée is the instrument: which 
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created the charge, though no doubt the charge can’ be enforced 
in execution. An executing Court, though it cannot quéstion 
the. validity of a decree, is bound to construe the decree, if 
necessary. Here we have’a charge on this house. What does 
that charge mean? Is it a charge on the house which is to 
subsist indefinitely until the debt is satisfied, or is it a charge 
on Thayammal’s interest in the house as a widow subsisting 
only for her life-time? That is a question of the utmost 
importance, and, to my mind, a question which the executing 
Court in such a case as this must decide, if required to do so. 
We must remember that this was a consent decree made on the 
basis of a compromise. The charge is a charge created as part 
of Thayammal’s contract though it is clothed in decretal lan- 
guage and so can be enforced in execution proceedings. But 
it is obvious that, although the Court was the agency through 
which this charge was created, Thayammal could give the Court 
no authority to create a charge of more extended validity than 
she herself. could create. As the.nature of. the charge actually 
created is disputed, it must be determined before the decree can 


be executed, 
e 


That appears to me to be one answer to Mr. Ramanatha 
Shénai’s ‘contention that thesé matters cannot be agitated in 
execution. A second answer is that Aburubammal has brought 
Meenambal into the matter as Thayammal’s legal representative. 
Meenambal denies that she is Thayammat's - legal sepresenta- 
tive; then ‘the question whether she is so or not has to be de- 
vided i in execution proceedings. And how can it be decided with- 
out going into the question of the effect of the charge? Mee- 
nambal can only be legal representative in this case either if 
Thayammal had'an absolute right to this property, which we 
mast leave out of account, or if Thayammal created a charge 
on het husband’s property validly so that it persisted beyond 
her death. In the latter case strictly Thayammal woulé have 
been acting, when shé created the charge, as représenting her 
husband’s estate, and Meenambal, being in possession of the 
property on which the charge had been created, would be the 
legal representative of Thayammal in that capacity. The dis- 
pute whéther Meenambal was thè proper legal representative 
first came before the’Master, and he refused-to go into these 
qitestions whether. the property was Thayammal’s absolute pro- 
perty, whether Thayammal had only a widow’s interest in 
it:-and. whether «she, -having a widow’s interest; had created a 
valid charge. On ‘his. refusal the.matter.was: taken: before the 
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Judge and'came before Kumaraswami Sastri, J: He found 
that the Master was wrong and remarked-that this. was not, ag 
the Master thought, a question `of going behind the decree, 
saying in the course of hig judgment: ` 


“The ‘question for decision is the character of a party, which in turn 
depends on the title to the property, the possession of which will make the 
person liable to be proceeded against in execution.’? i 


With that view I entirely agree. | 

There is a third difficulty in Mr. Ramanatha’ Shenai’ s way. 
As I have said, Kumaraswami Sastri, J., coming to that con- 
clusion sent the matter back to the Master for the determina- 
tion of these questions. The Master found that under the 
rules of the Court he could not deal with it and referred it to 
the, Judge.. It then came before Beasley, J. Now there was no 
appeal against Kumaraswami Sastri, J.’s order that these 
questions should be decided in execution. And, though there 
appears. to have been an elaborate hearing before Beasley, J., 
there, is nothing to show that any objection. was taken. for 
Aburubammal to the determination of these questions in the 
execution proceedings. In my opinion it is not open to Aburu- 
bammal now to say that this is a matter which canhot be dealt 
with in execution. 2 

` The position then appears to me to be this, that the decree- 
holder ‘as alienee from Thayammal, who had only a widow’s 
interest in the property, has not proved that this alienation, the 
charge mgde in the decree, was made for any necessity which 
could ‘legally extend its validity beyond Thayammal’s life, or 
that Abtrubammal took this ‘alienation in good faith after 
making the necessary inquiries. On the facts before us, on the 
contrary it appeats probable that the debts for which this charge 
was ‘created were not debts which could bind the husband’s 
estaté as’ they were contracted by Thayammal and her own 
brother. ` However, the burden is on the alienee; and the alienee 
has net discharged it. 

There is only one other matter which I need mention. In 
one part of his judgment Beasley, J., has expressed the opinion 
that at any rate Aburubammal is entitled to recover the rents 
and profits of this house up to the date of Thayammal’s death. 
In regard to: that.I must with respect differ from him. The 
charge, so long as it is valid, gives a right to recover the debt 
by sale of the house; but it could give no right to eee in 
the rents or profits. 3 

:In my opinion this appeal must be allowed and thè exe- 
cutian-petition dismissed- with+costs throughout. =- Aa 
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Cornish, J—I entirely agree. 


I think that much of the argument addressed to us by the 
learned counsel for the respondent, the execution petitioner, 
was not really open to him in this appeal. When this matter 
came before Kumaraswami Sastri, J., the learned Judge clearly 
laid down that the objection raised by the appellant, who was 
‘the respondent in the execution proceedings, to the notice 
of execution, was not an attempt to go behind the decree against 
Thayammal, but was intended to show that the decree was not 
executable against her as Thayammal’s legal representative. 
The appellant’s objection was not an objection to the decree, 
which so far as she was concerned, was a perfectly valid decree 
against Thayammal’s legal representative because she happened 
to be in possession of the property in-which Thayammal, during 
her lifetime, had a Hindu widow’s estate. I think the peti- 
` tioner must have appreciated this position, because in her counter- 
affidavit she alleged that the property was the absolute property 
of Thayammal. These were the rival cases put forward by 
the two parties, and Kumaraswami Sastri, J., in his judgment 
expressed the opinion that this question mustebe determined in 
execution under section 47 of the Civil Procedure-Code and 
that each party was entitled to prove the case which she set up 
in her affidavit. There was no appeal from this judgment, 
and when the case was referred by the Master into Court for 
determination by the Judge the argument appears to have pro- 
ceeded on the lines indicated by Kumaraswami Sastri, J., in 
his judgment. Beasley, J., went very closely into the question 
whether the surrender of her estate, which Thayammal wag 
alleged to have made in favour of the reversioners, from whom 
the appellant derived title to the property, was a valid surren- 
der, and the learned Judge came to the conclusion that it was 
not. He did not, however, find that the property in respect of 
which the surrender is supposed to have been made was, as 
alleged by the petitioner, the absolute property of Thayammal. 
On the contrary, it is clear from the judgment that he was of 
opinion that it was property in which Thayammal had a Hindu 
widow’s estate, for at the conclusion of his judgment he held 
that the 
“defendant, having taken the property with. full notice of the charge 
created upon it and not having proved that the debt was not for neces- 
sity, the onus of proving this being upon the defendant, cannot be heard 
to say that the decree is not to be executed against her.” 

In my view, the question whether Thayammal could or 
did terminate her widow’s estate by a ‘surrender is not very 
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material. Her estate was terminated by her death a few aiionths 
later, and it appears to me that, if the appellant is a legal repre- 


_ sentative within the definition of section 2 (11) of the Civil 


Procedure Code, it does not matter whether the title under 
which she purported to be in possession was a good title or a 
bad one. Now, the decree here is not a decree for ‘sale of 


‘property under Order 34, Civil Procedure Code, so ag 


to come within the rule referred to in Zamindar of Karvet- 
nagar v. Trustee of Tirwmalai; Tirupati, etc., Devastanams.® 
It was perfectly open, therefore, to the appellant to object that 
the decree against Thayammal could not be executed against 
her unless it was shown that she was Thayammal’ s legal repre- 
sentative, either by being in possession of the property, which 


“was E property, or, at least, by being in possession 


of property over which Thayammal had created an encum- 
brance which continued to be binding on the property after - 
Thayammal’s death. I think that the appellant would have been 
entitled to succeed on the first point, because the petitioner failed 
to substantiate her allegation that the property in question was . 
the absolute property of Thayammal. At the hearing, how- 
ever, this point ae not appear to have been argued, ° ` 


5 


It is necessary, therefore, to consider whether the appellant 
can be deemed to represent the estate of the deceased Tha- 
yammal by reason of being in possession of the property which 
Thayammal purported to charge, and which: property. Beasley, 
J., has found was taken by the appellant with full knowledge 
of the charge. But there the petitioner being the alienee of 
‘Thayammal, that is, the person in whose favour the charge was 
created by the consent decree, is met with the obligation of dis- 
charging the onus of proof which lies on the alienee of pro- 
perty from a Hindu widow. It has been held by a Full Bench 
in Tirupatiraju v. Venkayya" that the interposition of a 
consent decree does not make any difference to the onus of 
proof. The alienee muist* still show that the alienation upon 
which he relies is one that is binding on the estate. The onus, 
therefore, was clearly upon the petitioner to show that the 
charge bound the estate after Thayammal’s death; but she has 
not attempted to discharge the onus. On this ground I am of 

opinion that the. execution . permon should nave been dismissed. 


N.S. ; i i Appeal allowed; 





5. (1909)-I.L.R. 32 M. 429 at 440: 19 M.L.J. 401. 
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“PRIVY COUNCIL. . °° Lai 
[On appeal from the Chief ‘Court of Oudh.] 


PRESENT :—Lorp ATKIN, SIR LANCELOT SANDERSON AND 
Sir Brnon MITTER. l 


Raja Bahadur Raja Bishnath Saran Singh .. Appéllant* 
Rawat Sheo Bahadur Singh . TV.. Réspondeñt. 


Oùdh—Land Tenures in—Under-proprietary right—Thekedar—Right 
merely of a—Issue as to—Evidence. 

The suit was for a declaration that the defendant had no proprietary 
or under-proprietary right in a village situated within a taltga of which 
the plaintiff was the taluqdar. In his right of taluqdar the plaintiff was 
the superior proprietor of the said village. The defendant was in posses- 
sion of the village, and at the time of the suit he was paying to the plaint- 
iff a yearly rent. His defence was that he held under-proprietary rights 
‘ in the village which had been granted to his ancestor by the ancestor of 
the plaintiff four generations before. He denied that he was merely a 
thekedar of the village as alleged by the plaintiff. 


The plaintiff and the defendant did not prove the particular cases on 
which they respectively relied in the pleadings. The plaintiff failed to 
establish that the defendant was a mere thekedar, andethe defendant failed 
to prove the deed of ‘gift on which he relied. The Chief Court held, 
however, on the other evidénce in the case, reversing the Trial Judge, 
that in fact there was a grant by the ancestor of the plaintiff in favour 
of the defendant of an heritable and transferable estate in the suit village, 
by reason of which the defendant had under-proprietary rights, 


On a detailed consideration of the evidence, their Lordships affirmed 
the Chief Court. e 


_ Appeal No. 57 of 1928 from a judgment and eis diced 
‘the 13th December, 1926, of the Chief Court of Oudh, which 
reversed a judgment and decree, dated the 31st August, 1925, 
of- the Subordinate Judge of Rai Bareli. , 


The suit, out of which this appéal arose, was brought by ‘the 
present appellant, who was the taluqdar of Tiloi. The defend- 
ant (now respondent) was in occupation of the village of Sijni 
which formed part of the taluq and was held by him from the 
taluqdar at a rent which was raised in 1901 to the sum of 
Rs. 2,019. The defendant having set up a claim to hold the vil- 
lage permanently as proprietor or under-proprietor, the taluqdar 
instituted the present suit for a declaration negativing this claim. 
The Subordinate Judge made a decree for the plaintiff as prayed, 
but the Chief Court reversed his decision and dismissed the suit. 


The plaintiff thereupon preferred the present appeal to His 
Majesty in Council. 





*P.C. Appeal No. 57 of 1928. was 25th March, 1930. 
Oudh Appeal No. 11 of 1927. BS EN 
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Dunne, K.C., Parikh and B. B. Joshi for appellant. 
De Gruyther, K.C. and Dube for respondent. 


_ 25th March, 1930. Their Lordships’ judgment was deli- 
vered by ` 


Sır LANCELOT SANDERSON.—This is an appeal by Raja 
Bahadur Bishnath Saran Singh, who was the plaintiff in the 
suit, against a decree of the Chief Court of Oudh, dated the 
13th December, 1926, which reversed a decree of the Subordi- 
nate Judge of Rai Bareli, dated the 31st August, 1925.. ` 


In the suit (No. 33 of 1925) the plaintiff prayed for a de- 
claration that “the defendant has no proprietary or under-pro- 
prietary right in village Sijni, pargana Mohanganj.” The 
above-mentioned village lies within the Taluqa of Tiloi, in 
the district of Rai. Bareli, and the plane is the owner of the 
Taluqa. 

In his right of Taluqdar the plaintiff is the superior pro- 
prietor of the village. ‘ 


The defendant, Rawat Sheo Bahadur Singh, is in actual 
possession of the village, and at the time of the suit he was 
paying to the plaintiff a yearly rent of Rg 2,019. 


- The plaintiff served a notice of ejectment upon the defend- 
ant; the date of the notice is not clear: but it must have been 
shortly after the plaintiff came of age, which was in March, 
1920. Thereupon the defendant brought a suit against the 


‘plaintiff under section 108 (8) of the Oudh Rent Act XXII 


of 1886, for contesting the notice of ejectment. 


The notice of ejectment was based on the allegation that 
the defendant was merely a thekedar of the village and as such 
was liable to ejectment..by means of a notice. 


The defendant’s suit was based mainly on the allegation 
that he held under-proprigtary rights in the village, which had 
been granted to-his ancestor by the ancestor of the plaintiff 
four generations ago. 


The Assistant Collector, who heard the suit, decided on 
the 22nd March, 1923, that the matter was res judicata as far 
as the proceedings in the Revenue Court were concerned, and 
he held that the defendant could not be treated as an ordinary 
thekédar and liable to ejectment by notice “until the Civil 
Courts come to a contrary finding.” 

The notice of ejectment, therefore, was set aside. 

i 
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The plaintiff thereupon instituted the present suit in the 
Court of the Subordinate Judge of Rai Bareli on the 28th 
March, 1923. 


The plaint alleged :— 


“9. That the defendant has been working as a thekedar on behalf of 
the estate for purpose of realising rent, etc, on payment of rent, and he 
has to ‘pay Rs. 2,019 on account of rent at present.” 


And the prayer was for a declaration as already stated. 


The main allegations in the written statement were as 
follows:— 


‘t Para, 17.—This allegation of the plaintiff is quite wrong that the 
defendant has been working on behalf of the estate for the purposes of 
collecting rent, etc.; as a mere thekedar on payment of annual rent. The 
truth of the fact is that in Shahi times Bhawan Singh, ancestor of the 
defendant, had taken part in a battle along with Raja Shankar Singh, 
ancestor of the plaintiff, and he was killed in the same battle. After the 
death of Bhawan Singh, Ram Bakhsh Singh, the brother of the deceased, 
married the daughter of the deceased with Babu Thakur Pershad, son of 
Raja Shankar Bakhsh Singh. At that time Rawat Sarabjit Singh, son of 
Bhawan Singh, was a minor and for this reason Raja Shankar Bakhsh 


Singh, having regard to the relationship and services of Bhawan Singh, 


gifted the village in dispute under a deed of gift (which was burnt in a 
fire) to Rawat Sarabjit Singh generation after generation. 


“Para, 18.—That the defendant and his ancestors exercised their pro- 
prietary rights, i.e, gave land to reyayas for plantation of groves, allowed 
muafis and planted groves themselves which exist up to the present days, 
peopled puras and constructed dams. 


“Para. 19-—That the defendant has been in possession of the proprie- 
tary powers for the last three generations under a deed of gift executed 
by Raja Shankar Bakhsh Singh and the plaintiff belongs to the fourth 
degree in the line of Raja Shankar Bakhsh Singh. The defendant has 
got proprietary rights in the village in dispute. - - 


‘‘Para. 20.—That the defendant and his ancestors have remained in 
proprietary possession for about 125 years from the date of gift on pay- 
ment of fixed jama to the knowledge of the plaintiff and his ancestors 
and for this reason also the defendant has got under-proprietary . rights 
in the village in dispute on account of adverse possession.” 


Amongst others the two following issues were stated *— , 

“i. Whether the plaintiff's ancestor it any made the defendant as 
his thekedar for purposes of collection of rent of village Sijni, in suit 
as alleged? 

“2 Or whether the plaintiffs ancestor Shankar Singh gifted the 
village in suit to the defendant’s ancestor about 125 years ago, conferring 
under-proprietary rights?” 


The learned Subordinate Judge held that “Rawat Sarabjit 


Singh” (who was the ancestor of the defendant) “and his de- 
scendants can only be called lessees for the purposes of collecting 
rent and doing such other acts consistent with their status as 
mere lessees from the time prior to the old settlement.’’ 
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es The learned Judge, therefore, decided issue 1 in favour o 
the plaintiff, and’ issue 2 against the defendant. 


There were other issues, to which reference ‘at present is 
not necessary. i 


-Fn the result the learned Judge made a declaratory decree 
in ‘the plaintiff's favour as follows:—‘That the defendant is 
neither a proprietor nor an under-proprietor in the village 
Sin: oO aes iok 

“ The defendant appealed, and on appeal the learned Judges 
of the Chief Court held that the defendant had under-proprie- 
tary rights in the said village: consequently they allowed the 


‘appeal and dismissed the suit. From this decision the plaintiff 


has appealed to His Majesty in Council. 


> -AS already mentioned the plaintiff’s. case was that the 
defendant was'a mere thekedar of the estate for the purpose of 
tealising rent, and it appears that in the Court of the learned 
Subordinate Judge the plaintiff’s pleader stated that he could 
not fix the precise period of the theka alleged in the plaint, but 
he submitted that the theka was given by one of the plaintiff’s 
ancestors to the defendant’s ancestor between the first regular 
settlement and the last settlement. The first regular settlement 
was in 1862, and the second regular settlement was in 1892. 


The learned Subordinate Judge did not accept the plaintiff’s 
case as to -the date of the theka: he said:— 

“lt appears that there was some sort of theka or lease not of the 
date between the regular and recent settlement as alleged by the plaintiff, 
but of an older date, very probably of the time of Raja Shankar Singh 
prior to the regular settlement. It is impossible to know exactly what 
the terms of the theka were, and we do not know if it was oral or com- 
mitted to writing. ”. 
=o The ‘learned Judges of the Chief Court disagreed with the 
above-mentioned finding and held that the plaintiff’s case, viz., 
that the defendant was a mere thekedar, or collector of rents, 
had been. disproved. a ; 

l The learned counsel for the appellant drew their Lordships’ 
attention 'with great care to the evidence, both documentary 
‘and verbal, given both on behalf of the plaintiff and on behalf 
jof, the defendant. ~ 
..» -Orr consideration of the whole of the evidence their Lord- 
‘shipsare of opinion that the decision of the Chief Court in the 
above-mentioned respect was correct and they are satisfied that 
it was not- proved that:the defendant was-a mere thekedar with 
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no higher rights than those usually held by ‘one in. stich a 
position. 


Their Lordships, however, are of opinion that the plaintiff 
did produce evidence which was sufficient to throw the onus 
upon the defendant of proving that he had the under- DPE 
tary rights in the village which he claimed. - 


As already stated the defendant’s case was based upon a 
deed of gift, which was alleged to have been made by Raja 
Shankar. Bakhsh Singh, the ancestor of the plaintiff, to Rawat 
Sarabjit Singh, the ancestor of the defendant, about 125 years 
before the date of the written statement—and which was 
supposed to have been burnt. 


With respect to the alleged deed of gift Wazir Hasan, J., 
wag of opinion that the defendant’s case that there was a written 
grant was not well established, and the learned Chief Judge 
came to the conclusion that a grant was made, and that it was 
probably contained in a deed but that was not proved. 


Their Lordships are in agreement’ with the opinion of the 
learned Judges of the Chief Court that theeevidence as to the 
existence of the alleged deed of grant and the alleged burning 
thereof was not of such a nature as would justify the Court in 
relying upon it, and they are of opinion that in the consideration 
of this appeal it must be taken that the alleged deed of grant 
and the terms thereof were not proved. 


The position therefore, so far, is that the plaintif and the 
defendant did not prove the particular: cases on which they 
respectively relied.in the pleadings. The plaintiff failed to estab- 
lish that the defendant was a mere thekedar, and the defendant 
failed to prove the deed of gift on which he relied. 

The learned Judges of the Chief Court, however, came to 
the conclusion that in fact there was a grant by Raja Shankar 
Singh in favour of Sarabjit Singh of an heritable and tfansfer- 
able estate in the said village, by reason of which the defendant 
had under-proprietary rights. 

Their Lordships are of opinion that the consideration of this 
matter was open to the Chief Court on the pleadings and issues, 
as stated, and the question, therefore, arises whether on the 

‘evidence the decision of the Chief Court can be supported. 

The learned Chief Judge stated that he was satisfied, on the 
evidence of Rani Harbans Kuar alone that the Raja Shankar 
Singh did’ grant the village Sijni to Sarabjit Singh at some 
time..during*the -first quarter of the nineteenth century. ` 
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Rani Harbans Kuar was the widow of Jagpal Singh, and 
the mother of Surpal Singh, both of whom were predecessors- 
in-title of the plaintiff. 


The Rani’s evidence was given in January, 1899, in pro- 
ceedings in the Revenue Court, which were instituted in order 
to contest a notice of ejectment, which had been given in 1898 
by the then Raja, Surpal Singh; the result of those proceedings 
was that the Deputy Collector cancelled the notice. ~ 


The statement then made by the Rani was put in evidence 
in this suit. 

Among other things, she said that she had seen the deed 
of gift, and that it was read over to her by one Diwan Rani 
Din, and she went so far as to give some evidence as to its 
contents. In view of the fact that the learned Judges of the 
Chief Court were of opinion that the defendant’s case as to the 
alleged grant in writing was not established, an opinion with 
which their Lordships agree, it must be obvious that it would 
not be right to base the decision of this case solely upon the 
evidence of the Rani, who had pledged herself to such a mate- 
rial part of the defendant’s case, which has been found to be not 
established. 


This, however, does not conclude the case, because the 
Rani’s evidence was by no means the only evidence on the 
record and in their Lordships’ opinion certain facts were proved, 
which went to corroborate that part of the Rani’s evidence on 
which the Chief Court relied. 

The evidence goes to show that the defendant’s ancestors 
were in possession of the village for very many years, and that 
for at least three generations of the Rawats, the plaintiff’s 
ancestors had accepted rent from the Rawats without any inter- 
ference with the Rawats’ possession of the village, and as far 
as theis Lordships are aware, the rent was at the same rate 
until, by an agreement of éompromise made in August, 1901 
(to which reference will be made presently), the rent was raised 
from Rs. 1,451 to Rs. 2,019. . 

` The long-continued possession and the payment of rent at 
the same rate during such possession are not by themselves 
sufficient to decide the case: for such facts, taken by themselves, 
are consistent not only with the defendant’s case, but also with 
plaintiff’s case. i 

There were, however, in their Lordships’ opinion, other 
matters proved in the evidence, which are consistént. with the 
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defendant’s case, and which are not consistent with the plaint- 
iff’s case, as for instance: the facts referred to in the report of 
the Settlement Officer, Mr. D. C. Baillie, made in 1892, viz.: 
that the terms of the lease are very favourable, and rights 
superior to those of an ordinary lessee are claimed, but have 
never been decreed . . . Sarabjit, the original lessee, made 
a band across the Naiya, which gives a lot of water. Of the 
wells, three belong to the Rawats, all made by Sarabjit Singh. 
The Rawats have had full. powers of owners, and have 
given permission to plant baghs, etc., but it is said they refer 
to Tiloi for permission. The management and sir is in Tiloi’s 
name, but the Rawats have actually had all the benefit.” 


It is true that the Rawats did not claim to be recorded as 
under-proprietors at either of the above-mentioned settlements, 
as Mr. Baillie pointed out in his letter to the Commissioner of 
Lucknow, dated the 12th August, 1893. This is a fact which, 
at first sight would seem to be inconsistent with the defendant’s 
case; but it appears that the Rawats were not entered on the 
record at all, either as under-proprietors, or as thekedars, or 
tenants. è 


There is no doubt that the defendant and his predecessors 
were in possession at the time of the two settlements, and they 
should have been entered on the record in one or other of the 
above-mentioned capacities. 


There must have been some good reason why no record of 
any kind of the Rawats’ possession was made. 


It is significant that Mr. Baillie, in 1893, acting as manager 
of the Court of Wards, which then had charge of the estate of 
the plaintiff’s predecessor, though he considered it would be 
difficult for the Rawats to prove any permanent right, recom- 
mended that it was not necessary for the Court of Wards to 
take any action to recover possession which had been held by 
the tenants’ family for 80 years. e 


The Board agreed that existing arrangements should not 
be disturbed, and that the Deputy Commissioner should settle 
terms as to the new jama amicably with the incumbent. 

The rent, as already mentioned, was raised from Rs. 1,451 
to Rs. 2,019; this was brought about in August, 1901, by a 
compromise of a suit instituted by the manager of the Tiloi 
estate against the defendant, for a declaration that the defend- 
ant had no proprietary right in the village Sijni. The agree- 
ment that the rent should be increased was in consequence of 
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the amount of the Government reventie having been raised ‘in 
the last settlement. By the terms .of the compromise, the ques- 
tion of the title between the parties was left open and undecided, 
and it was provided that the compromise should in no way 
affect the title of the parties. i 


‘The result, therefore, is that the raising of the rent pay- 
able by the defendant does not affect the question now under 
consideration. ee a 


In their Lordships’ opinion, there is no doubt that there 
was a grant of some kind to Sarabjit Singh when he was a boy 
of about 5 years old, and it is not suggested that a grant of the 
kind now relied upon by the defendant could not have been 
made orally at the time alleged. The facts that the first grantee 
was a child at the time when the grant was made, that the in- 
terest of the grantee was treated as being hereditary, that the 
predecessors of the defendant expended money in making im- 
provements on the land, that they exercised full powers of 
owners in material respects, are some of the matters which ` 
their Lordships think go to corroborate that part of the evi- 
dence of the Rant Harbans Kuar which was accepted by the 
learned Judges of the Chief Court. 


It is not necessary to deal with the evidence in greater 
detail because their Lordships are satisfied’ that there was evi- 
dence to justify the conclusion at which 'the Chief Court arrived, 
and they are not prepared to disagree with the decision of the 
said Court. 


It is necessary to refer to the fact that by a: proclamation 
in March, 1858, of the Viceroy and Governor-General of India, 


‘the proprietary rights in the soil of Oudh, with a few special 


exceptions, were confiscated and passed to the British Govern- 
ment. The confiscation would include not only the proprietary 
but also the under-proprietary rights. 


‘The Government, however, by a sanad, dated the 25th 
October, 1859, granted to Raja Jagpal Singh, one of the plaint- 
iff’s ancestors, the full proprietary right, title and possession 


- of the estate of Tiloi. 


It was a condition of the grant that all holding under the 
Raja should be secured by him in the ‘possession of ‘all the 
subordinate rights which they formerly enjoyed. `` — 


Their Lordships feel no doubt that this condition was 
observed, and that the defendant’s ancestors were allowed to 
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and continued to enjoy the same proprietary rights under the 
Raja after the above-mentioned grant by the Government as 
they did before the confiscation. 


gs 


In view of the fact that their Ldi agree wih ‘the 
decision of the Chief Court that the defendant has under- 
proprietary rights in the village subject to the. payment of rent 
to the plaintiff, it is not necessary for them to consider the 
further question of limitation, on which reliarice was placed by 
the learned counsel for the defendant. 


Their Lordships, therefore, are of opinion that the apal 
should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 


Solicitors for appellant: Watkins & Hunter. 
Solicitor for respondent: H. S. L. Polak. 
K.J.R. © = Appeal dismissed 





‘ PRIVY COUNCIL: ` 
[On appeal from the High Court of fadicatans at Allahabad. ] 
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Ganeshi Lal and another .. Appellants* 
v. : = 
Thakur Charan Singh and others .. Respondents. 


-Transfer of Property Act (IV of 1882), S. 82—Provisions of—Modi- 
fication of, by introduction of extrinsic principle—Permissibility—M ortgaged 
properties—Purchaser of one of, subject to morigage—Liability to. contri- 
bution of, to purchaser of another property paying off ‘mortgage—Contract 
between latter and morigagor to pay off that mortgage—Effect. 


: On 8th November, 1906, the owner of properties K and M mortgaged 
them both to Mangal. On 19th May, 1914, property K was sold.to;S, the 
ancestor of the respondents, a portion of „the purchase price being. left 
with S to enable him to discharge the mortgage of 8th November, 1906 
and other debts of the vendor, including certain debts for which creditors 
had already obtained decrees and had attached the properties. In. July, 
1914, property M was sold to the appellants in execution of a decree obtained 
by Kishin, a creditor of the mortgagor before 19th May, 1914. ‘The- sale 
was subject to Mangal’s mortgage. Then on 14th November, . 1914," pro- 
perty K was sold under a decree obtained by another creditor of the i Hrt- 

gagor before 19th May, 1914. That sale was also subject to- Maigal’s 
mortgage. The purchaser later on, -on 16th April, 1915, conveyed property 
K to S. ONG, 
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, S having failed to pay off Mangal’s mortgage and the other debts of 
the mortgagor out of the money left with him for that purpose, Mangal 
took in 1918 proceedings to enforce his mortgage by the sale of both 
properties, and, in execution of the decree obtained by him, both properties 
were sold in August, 1921. Before the confirmation of the sale, however, 
S intervened and deposited the amount required to satisfy the mortgagee’s 
claim.and thus. obtained a setting ‘aside of that execution sale. The amount 
so. deposited by S was a much greater sum than would have been required 
if, the „mortgage, had, been paid off in 1914. 


S “Jhen died, . and his representatives the respondents sued to compel 
from the “appellants as owners of property . M contribution towards the 
amount which S had applied in paying off Mangal’s mortgage. 


Held," that ‘the’ provisions of S. 82 of the Transfer of Property Act 
applied to the case and that the appellants were bound to make contribution. 


The appellants were not parties to the contract between S and the 
mortgagor for the application of the money, and the benéñt of the contract 
had not in any way passed to them. They bought subject to the mortgage 
and paid a price for the property on that footing and they cannot be allow- 
ed to have the benefit of it free from the mortgage and that without 
making, arty payment towards the attainment of that satisfactory result. 


S. 82 prescribes the conditions in which contribution is payable and 
it is not proper to introduce into the matter any extrinsic principle to 
modify the statutory Provisions. 


-, Appeal No. 28 of 1929 from a judgment, dated the Sth 
Feébtiary, 1926 and’ from the final decree, dated the 11th 
February, 1927, of the High Court, Allahabad, which reversed 
a judgment and decree, dated the 1st May@1922, of the Sub- 
ordinate Judge of Aligarh. 


The facts of the case are stated sufficient fully in-the judg- 
ment of the Judicial Committee. 


-- ‘One Bijai -Indar Singh.owned two properties (1) a share in 
Mauza Kheria Gurdeo, and (2) a share in Mauza Mirpur, and he 
mortgaged both of them to one Mangal Sen on the 8th November, 
1906, and in execution of the mortgagee’s decree for sale both 
properties were. sold’ on the 20th August, 1921, and the plaintiffs- 
respondents satisfied the decree by..paying Rs. 31, 939 on the 19th 
September, 1921, and .the sale -was set aside. ; ERN 


- The plaintiffssrespondents, who are the present owners of 
the first village, Kheria Gurdeo, filed the suit (out of which this 
appeal arose) on the 20th December, 1921, against the appellant, 
‘Ganeshi Lal; who owns the second village,. Mirpur, for rateable 
contribution, ‘of the mortgage debt paid in satisfaction of the. inort- 
gage; dated the 8th November, 1906. 


: The defendant denied the plaintiff’s claim to contribution, and 
the Trial Judge dismissed the plaintiff’s claim, but, on appeal, it 


„was allowed by 1 the eh Court and a decree passed 3 in the plaintiff’s 


favour. 
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The learned’ Judges of the High Court, in ‘allowing the 
plaintiff's claim, observed as follows :— oe 


“The law which declares the liability of several properties mortgaged 
to secure one debt is contained in the first clause of section-82 of the 
Transfer of Property Act. It is there Jaid down that in the absence of a 
contract to the contrary, the several properties mortgaged ‘are liable to 
contribute rateably to the debt secured by the mortgage, after’ deducting 
from the value of each property the amount of any other encumbrance 
to which it is subject at the date of the mortgage. g ; 


‘Tt follows, therefore, that unless there was a contract to the sontrary, . 


the two items of the property with which we are concerned were liable 
to contribute rateably to the mortgage-debt in favour of Mangal Sen. 


“It has been judicially held that the expression ‘a contract to the 
contrary’ in section 82 means a contract between the mortgagor and mort- 
gagee (see the decision in Ramabhadrachar v. Srinivasa Atyangar!) and 
if that is a correct statement of the law it follows that in the present case 
section 82 is left to its full operation for it is not pretended that ‘there 
ever was any contract between Bijai Indar, the mortgagor and Mangal Sen, 
manner than- that contemplated by the section; and neither: Sher -Singh 
nor Ganeshi Lal as purchasers subsequent to the mortgage -could, as against 
Mangal Sen, set up a case that the properties were -not. rateably liable to 
contribute to his debt. Prima facie, therefore, Ganeshi Lal~is not. entitled 
in this suit to maintain that the property purchased by Sher Singh was 
liable, to the full extent of its value, to be taken in sdtisfaction of Mangal 


Sen’s decree. DET 


“But the plea put forward by Ganeshi Lal was that by ieee of the 
terms of his purchase , from Bijai Indar, Sher Singh was liable to satisfy 
the entire mortgage debt of Mangal Sen out of that portion of the. -purchase- 
money which was left with him for that purpose and that if he had done 
what he was legally obliged to do the result would have been that Mauza 
Mirpur would have stood free of the mortgage and could ‘not afterwards 
have been sold in execution of Mangal Sen’s decree, And so it has been 
argued before us that the plaintiffs have no right to enforce contribution. 
It is said that Sher Singh when he satisfied the mortgage decree was 
paying not his own money but the money of Bijai Indar waich had been 
left with him to'discharge the mortgage. 


“The defendant by raising these pleas -is clearly Satie for himself 
the benefit of a contract to which he was no party. The obligation to pay 
off the ‘mortgage arose out of the agivement for sale entered into*between 
Bijai Indar and Sher Singh. That was a personal obligation which Bijai 
Indar as vendor might enforce against his purchaser but it cannot be plead- 
ed or enforced by Ganeshi 'Lal, who was a stranger to the contract. 
Ganeshi Lal bought the share in Mirpur subject to the mortgage in favour 
of Mangal Sen and he cannot escape liability by ane ‘the terms of the 
sale-deed executed in favour of Sher Singh.” :. . 


. The defendants appealed to His Majesty i in Counc apane 
the said decree of the High Court. `>. © 3 peviai 


Dube for appellants. 2? see = f 
` Subba Rao for respondents .was not called -upon. 


E e . E H ba r 
2 goo. $; g PP Da, 
WT TET OT gs ate er eae 7 en ese aa er aoe SES in ae 


1. (1900) p-Ļ:R. 24M. 8% LALI erat 








P.C. 


Ganeshi Lal 
Una 
Thakur 
Charan-Singh, 


` P.E. 
‘Ganeshi Lal 


oxZ o 
: Thakur 


‘Charan Singh. 
Lord Tomlin. 


e 
-180 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


13th March, 1930. Their Lordships’ judgment was deli- 

vered by 

= Loro Tomutn.—This is an appeal from a judgment of 
the High Court of Judicature of Allahabad which reversed a 
judgment and decree of the Subordinate Judge of Aligarh. 

In the’ suit the respondents, before their Lordships’ Board, 

being ‘the representatives of the purchaser of one property 
(which may be called K) sued for contribution from the appel- 
lants, ‘the purchasers of a second property (which may be 
called M), on the ground that the purchaser of K had paid off. 
a mortgage. which covered both properties. . 
Now the section of the Transfer of Property Act which 
deals with the right of contribution is section 82, and it is‘in 
these terms:— l 

` Where several properties, whether of one or of several owners, are 
‘mortgaged ‘to secure: one debt, such properties are, in the absence of a 
contract to the contrary, liable to ‘contribute rateably to the debt secured 
by’ the mortgage after deducting from the value of each property the 
amount. of any other encumbrance to which it is subject at the date of 
the ROR ERE ona, o 
. . That, is the,statutory provision by which contribution as 
between owners of equities of redemption subject toa common 
mortgage; is regulated. í 
>i The:facts of this case are as follows. On the 8th Novem- 
ber, 1906, the ‘original owner of both properties created a mort- 
gage for-8,000 rupees in favour of one Mangal. On the 19th 
May, 1914, he purported to sell property K to Sher Singh, the 
‘ancestor of the respondents for 33,000 rupees, and a sum of 
32,000 rupees out of the purchase price was left with Sher 
Singh to erable him to discharge the mortgage of the 8th’ Nov- 
ember, 1906, and other debts of the vendor, including certain 
debts'for which creditors had already obtained’ decrees and ‘had 
attached the properties; In July, 1914, the other property M 
was éold to the first appellant on behalf of himself arid the 
secohd appellant’ in ‘execution of a decree obtained by Kishin 
Singh, a.creditor,of the mortgagor before the 19th May, 1914. 
Tt was-:sold~for*2,900' rupees subject to-Mangal’s’: mortgage. 
That sale constituted the title of the appellants to property MW. 
Ther oti: the:14th November, -1914,* property K` was sold under 


*The aiiction sdle ‘in quéstion ‘was -on the 2st May, 1914, for Rs; 1,450 
(not Rs. 1,950, as stated in their Lordships’ judgment) and on the Mth 
November “1914 the’ sale -was confirnied~and a certificate” grantéd to -the 

eee ee ee ne 








purchaser.—K.J.R. eee ore: Se See 


Š : 
LIX] THE MADRAS LAW JOURNAL REPORTS. 181 


mortgage and was for 1,950 rupees. The purchaser later on, 
on the 16th April, 1915, conveyed property K to Sher Singh 
for the sum of Rs. 2,500. These sales, of course, overrode the 
sale of both properties to Sher Singh purported to have been 
made on the 19th May, 1914. Sher Singh having failed to 
pay: off “Mangal’s mortgage and the other debts of the mort- 
gagor, out of the money left with him for that purpose, Mangal’s 
mortgage continued in force against both properties. In 1918 
Mangal took proceedings to enforce his mortgage by the sale 
of both properties, and he obtained judgment and a decree 
for sale. On the 20th August, 1921, both properties were put 
up for-sale and were sold, but before the sale was confirmed, 
namely, on the 19th September, 1921, Sher Singh, the pur- 
chaser under the contract of the 19th May, 1914, and the assign 
of the purchaser of property K under the sale of the 14th 
November, 1914 (the sale was on the 21st May, 1914 and 
confirmed on the 14th November, 1914), intervened., and de- 
posited the amount required to satisfy the mortgagee’s claim 
and thus obtained a setting aside:of the sale of the 20th August, 
1921.’ -The position, therefore, was this, that subject to Man- 
val’s mortgage, Sher Singh held property K under the title 
iriade by the execution sale of the 14th November, 1914, and 
that subject to the same mortgage, the appellants held property 
M°utider*the title made-by the execution sale of July, 1914. 
Sher Singh had not carried out his obligation to the mortgagor 
under the sale-deed of the 19th May, 1914, in respect of the 
money left with him, but in 1921 he provided all the money then 
necessary to pay off Mangal’s mortgage, which necessarily was 
a greater sum than would have been required if the mortgage 
had been paid off in 1914. Sher Singh died, and his represen- 
tatives, the present respondents, launched the suit to compel 
from the appellants as owners of property M contribution to- 
wards the amount which Sher Singh had applied in payjig off 
Mangal’s mortgage. The, appellants’ answer was this: 

‘‘Your ancestor had the money, or at any rate a substantial portion 
of it, 17,000 rupees, from the original mortgagor, and he ought to have, 
applied that money in paying off the mortgage in 1914, and so far as it 
became necessary in: 1921 to pay more than’ the 17,000 rupees that was 
due to your ancestor’s negligence, and, therefore, we are not liable to con- 
tribute, because he had a contract with the mortgagor to apply the money.” 
.. >The Subordinate Judge took the view, founding himself 
apparently on the case of Muhammad Abbas v. Muhammad 
Hanad? that there was an equitable principle which precluded 
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the respondents from insisting on the right of contribution con- 
ferred by:section 82. The High Court, on the other hand, took 
a.different view, and held that the appellants were not parties 
tavtħe: contract between Sher Singh and the mortgagor for the 
application of the money, and that the benefit of the contract 
had. not tn any way passed ‘to them, and that in these circum- 
stances ‘the provisions of section 82 applied and that the appel- 
ag were bound to make contribution. 


- Their Lordships are of opinion that the conclusion at which 
the” High Court arrived is correct. It would indeed be some- 
What’ ‘surprising if the result were otherwise. The appellants 
botight! subject to the mortgage and paid a price for the pro- 
perty æi that footing, and their contention really amounts to 


this; that having paid for the property on the basis of its being 


Sibject ‘to the mortgage they ought now to be allowed to have 
the ‘beriefit of it free from the mortgage and that without making 
any payment towards the attainment of that satisfactory result. 


sy alt seems to their Lordships that section 82 is the ‘section 
that? “governs the case and that as the Act prescribes the condi- 
tions in which contribution is payable it is not proper to in- 
troduce- into the matter any extrinsic principle to modify: the 
statutory - provisions. The decision in the case to which the 
Subordinate Judge referred may be justified on the footing that 
in, that, case there passed to the party from whom the contribu- 
tion Was sought the benefit of the contract by which the money 
was, to be applied, so that he could say “I have a contract which, 
frees me. from the liability to contribution which the section 
would otherwise impose on me.” No such plea is available to 
the ‘appellants i in this case. They were not parties to the con- 
tract of the 19th May, 1914, nor has the benefit of that contract 
passed. to. ‘them in law or in equity. 


ʻo Their Lordships are of opinion this appeal fails, and they 
will humbly advise His Majesty accordingly. 
: Fhe; appellants will pay the costs of the TORRE in ane 
appeal! if : 
° Solicitor for appellants: H. S. L. Polak: nee 
, Solicitors for reSpOnMEHES: ` Douglas, Grant & Dold. 
LK. Soe Re Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT :—MR. JUSTICE KuMARASWAMI SASTRI, ‘MR. “Juss 
TICE CURGENVEN AND MR. Justice PAKENHAM WALSH’: 









Sri Mirza Raja Sri Pushavati Alakh Nara- vèni- añt 
. yana Gajapathiraj Maharaj Manya Sultan tu BBG F 
Bahadur Garu, Rajah of Vizianagram .. Appekani*: 

.  , (2nd:Appellanyyi 

yo. . Ed banpig 
Vuggina Appalaswami and -others ‘st Réspond cits 
: (Respondents): 


13 tele Nie 
Service grants—Resumption—Grant burdened with service “and grant 
in liew of wages—Distinction—Grant prior to the Permanent Settlement 


Onus—No presumption: about the class of grant. Soar ii. arte 


There is a distinction between a grant burdened with service and one 
made in lieu of wages. In the former case, the grant cannot be..resumed, 
without at least showing that the services were required to be" done and 
were refused. ` 


Where a Zamindar wants to resume lands granted before the’ Petina- 
nent Settlement and held by the grantees from father to son,- the orus`is 
always on the plaintiff. : no atanh 

Forbes v. Meer Mahomed Tuquee, (1870) 13 M.I.A. 438, followed. - 

Where the question is as to the class to which a specified- grant, in- 
volving service belongs, there is no presumption one way or the other, 


Thiruvenkatacharlu v. Shaik Alioo Sahib, (1925) 50 M. L.J. 251, re: 
ferred to. 


The words “at the will and pleasure of your Highness” atd Tn onk 
as your Highness may be pleased,” occurring in a deed of ‘grafitj‘'the 
operative part of which is clear and unambiguous, are only expressions of 
subservience and cannot be regarded as converting the position of, the 
grantee as a mere tenant-at-will. 

Appeal under clause 15 of the Letters Patent against ‘thie 
judgment of the Honourable Mr. Justice Venkatastibba Rao, 
dated 6th November, 1924, in ‘Appeal No. 257 of 1919, preter- 
red against the decree of the Court of the Temporary. Sybordi- 
nate Judge of Vizagapatam in Original Suit No. 32 of Se 
. SS. Srinivasa Atyangar and S. Venkatesa Aiyangar io Í 
appellant. | . 

G. Lakshmanna, K. E A and P. Peda imam 
for respondents. -4336 

The judgment of the Court was delivered by. shige goo 

Kumaraswami Sastri, J—This appeal arises ‘out of-a suit 
filed by the trustee to the Vizianagram Estate under a trast ‘deed; 
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dated the 28th October, 1912, to eject the defendants from the 


properties mentioned in the plaint and to direct payment of past 


mesne profits amounting to Rs. 1,500 and future mesne profits 
at Rs. 750 a month till delivery of possession. 

The case of the plaintiff as set out in the plaint was that 
the village ‘referred to in the: plaint formed part of the mal 
assets of the Vizianagram Zamindari which is subject to a 
permanent peishcush, that some time after the Permanent Settle- 
ment the revenues of the suit village were from time to time 
granted by the former Zamindars of Vizianagram to the ances- 
tors of defendants 1 to 6 as remuneration in lieu of. cash allow: 
ance for rendering private and personal services to the Zamindar 
and subject to the payment of kattubadi of Rs. 37-8-0 and with- 
out, any rights of alienation, that the grant was resumable, at 
the will and pleasure of the grantor or. his heirs, that the services 
for the remuneration whereof the grant was made -consisted in 
the grantee or grantees maintaining a certain number of peons 
for the purpose of the grantees and their peons- escorting the 
Zamindar in his trips and shooting and hunting . expeditions, 
attending the annual Dasara Durbars at Vizianagram and ren- 
dering such other Services as may be ordered: from.time to time 
which services were all. of a purely personal and private nature, 
that the village was on several occasions resumed and kept under 
the management of the Zamindar and regranted at the réquest 
of the service-holders subject to the same conditions of service 
as before, that in 1872 the village was last resumed by the late 
Zamindar and regranted to defendants 1 and 2 and the father 
of defendants 3 to 6 on the same conditions ‘of service and ` 
tesumability, etc., as before and they executed a registered 
agreement, dated the 26th of December, 1873, that defendants 1 
to 6 were rendering their services properly whenever called 
upon to do so till about 3 years before the date of the plaint and 
since ¢then have neglected to render the service, that the de- 


’ fendarits have colluded together and brought about some fraudu- 


lent mortgages, sales and other documents mala fide and with- 
out consideration, that some or all of the defendants 7 to 108 
are in possession of the suit village, that the alienations are not 
valid and binding upon the plaintiff, that the plaintiff has no 
desire or necessity to continue the services of the defendants 
or permit them to enjoy the revenues of the village,.that notice 
was given to the defendants on the 28th of December, 1910, 
terminating their services and calling upon them to vacate and 
surrender the suit properties, that the defendants have all com- 
hined. together and failed to do so, and that the defendants 
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have denied the title of the plaintiff setting up an adverse claim 
in themselves and have forfeited their tenure by reason of the 
denial and the alienations. 

Defendants 7 to 69 were impleaded as they belonged 
to the family of defendants 1 to 6 and were unlawfully in pos- 
session of the suit properties and: the other defendants were 
added as they were collusively in possession under defendants 
1 to 6. 

The contesting defendants filed written statements. They 
pleaded that the suit village and not merely its revenues was 
granted about 200 years prior to the Permanent Settlement to 
the ancestors of the present holders by the then local Chief of 
Sringavarapukotta, that it is not true that the grant was made 
as remuneration in lieu of cash allowance for rendering ser- 
vices private and personal to the Zamindar, that if the suit 
village was to be regarded as granted on a tenure connected 
with service, the grant was an absolute grant conférring an 
hereditary estate on the grantees for past services rendered and 
‘burdened with future services, that the grant is not, therefore, 
resumable at the will and pleasure of the grantor or of his 
heirs, that the services connected with the tenfire of the suit vil- 
lage were not of the nature set out in the plaint, that the services 
rendered before the grant were of a public nature being help 
given in keeping the country in a tranquil condition in those 
days of trouble and disturbance, that the future services ex- 
pected of the grantee were similar in character if required and 
if not they were merely nominal services such as attending 
“Dasara, that the village was not on several occasions, as alleged 
in the plaint, resumed and kept under the management of the 
Zamindar and regranted at the request of the holders, that the 
holders have been enjoying the village hereditarily with full 
power of alienation, that the instrument, dated the 26th Decem- 
ber, 1873, referred to in the plaint was executed on account .of 
undue influence and without any consideration for it under a 
misconception of the rights of the executants and under an 
erroneous view of the law, that the holders of the village had 
been rendering certain merely nominal services and that: the de- 

. fendants are still willing to render the usual nominal services. The 
defendants deny any collusion. They state that the plaintiff has 
no right to call on them to vacate the properties. They state 
that they never denied the title of the Zamindar or set up any 
adverse rights. They state that even assuming that the plaint- 
iff has a right to resumé; they are the cultivating ryots of the 
village and are. the owners of the kudivaram and that the 
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plaintiff has at best a right to resume the melwaram only and 
has no right to eject them. - They state that the mesne profits 
claimed are excessive, that the suit is barred by limitation in 
the case of the alienees and that the plaintiff is entitled to no 
relief. 


The alienees filed written statements denying that the 
plaintiff has any right against them. 


The Subordinate Judge dismissed the plaintiff’s suit. He 
held that the evidence adduced by the plaintiff was too meagre 
to sustain any finding in his favour, that there was no record. 
to show that the assets of the village were included in the mal 
assets on which peishcush was settled, that there was no record 
to show that the Vizianagram Zamindar granted the revenue 
only on land and only after the Permanent Settlement with the 
Government, that there was no evidence to show the resump- 
tions of the land or revenue and control of the village by the 
Zamindar before the regrants were made and that the evidence 
did not support the case of the plaintiff that the grant was only 
a grant made in lieu of remuneration for services. He says 
that there is no evidence that the Dasara Durbar was ever held 
for the past 20 years or that the defendants refused to attend 
either as huntsmen or as Dasara attendants with their muskets 
and that the notice terminated the defendants’ services without 
giving them an opportunity to do the services required. He 
then discusses the evidence oral and documentary and dismisses 
the ‘plaintiff's suit. 

An appeal was filed and it came on before Venkatasubba 
Rao and Srinivasa Atyangar, JJ. The learned Judges differed 
in their opinion. Venkatasubba Rao, J. agreed with the Sub- 
ordinate Judge and held that the plaintiff was not entitled to 
eject the defendants. Srinivasa Aiyangar, J., took the oppo- 
site view. . The result was that the judgment of the Subordi- 
nate Jùdge was confirmed under section 98 of the Civil Pro- 
cedure Code and the appeal was dismissed with costs. 


. Owing to the difference of opinion this Letters Patent 
Appeal has been filed. l 


Although in the plaint it was alleged that the grant was | 
made after the Permanent Settlement by the Zamindar of 
Vizianagram, the claim made in the plaint to eject the defend- 
ants and that the village should be put in possession of the. 
plaintiff was abandoned. It is also conceded that the aver- 
ment in the-plaint that the grant was made subsequent to. the 


LIX] o THE MADRAS LAW JOURNAL REPORTS. 187 


Permanent Settlement is not true. It was admitted that the 
grantor was not a member of the present dynasty but was a 
previous Zamindar who held Vizianagram hefore the ances- 
tors of the present Zamindar’s family acquired it. In fact, we 
find from Exhibit VII, which is dated the 26th September, 
1852, that the grant was made about 100 years prior to it and 
that it was made by Srimuki Kasipatht Raju. Both the learned 


Judges agreed that although there is no evidence that ‘the pro- ` 


perties claimed were included in the Permanent Settlement as 
alleged by the plaintiff and although the plaintiff has not pro- 
duced all the papers regarding the Permanent Settlement it can 
be inferred from the subsequent conduct of the Zamindar as 
well as the grantees that the village was included. and that the 
Covernment did not at any time put forward any claim to the 
village. The important question on which the learned Judges 
differed was whether the grant was a grant of land burdened 
with service or whether the land was granted merely in lieu of 
wages and so resumable at pleasure. 


The original grant has not been produced by the plaintiff 
nor has he filed the papers in connection with the Permanent 
Settlement which would throw much light on the matter as to 
services. As a matter of fact the plaintiff started with the case 
that the grant was after the Permanent Settlement. The case 
was obviously not correct and was contradicted by the evidence 
on record. As that case was given up at the trial in the High 
Court, it is not necessary to proceed with the matter further 
than to state that it is impossible to see how the claim for 
ejectment made in the plaint can be supported in the absence of 
any proof as to the terms of the grant or the nature of the 
service at the time the original grant was made. 


No satisfactory explanation has been given why these 
important records have not been produced or how it came about 
that the definite allegations in paragraph 3 (a) of the, plaint 
were made. . 


The leading case on the subject of resumption is Forbes 
v. Meer Mahomed Tuquee.* Their Lordships: of the Privy 
Council after observing that it was a very material issue 
whether in point of fact the lands claimed were on the occa- 
sion of the settlement treated as mal assets of the Zamindari 
in which case only their Lordships were-of opinion that ‘the 
question of any resumption would arise proceeded to deal with 
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the question as regards the right of resumption assuming that 
they were included in the mal, assets. After dealing with the 
various decided cases their Lordships observed : 


“The conclusion which they would draw from the decided cases, as 
well as from the reason of the thing, is, that in every case that right to 
resume must depend in a great measure upon the nature of the particular 
tenure, or the terms of the particular grant. They agree with the observa- 
tion of Mr, Justice Jackson, Baboo Koolodeep Narain Singh v. Mahadeo 
Singh and others, that there is a clear distinction between the grant of 
an estate burdened with a certain service and the grant of.an office the 


‘performance of whose duties are remunerated by the use of certain lands " 


—at p. 464. 


After dealing with the facts, their Lordships conclude as 
follows:— 


“It emphatically lay upon the appellant, who is seeking to dispossess, 
or to rack-rent, the respondents, who by themselves, or their ancestors, 
have brought those lands into cultivation, and enjoyed them for so long a 
period; who must have been. permitted by former Zamindars io continue 
undisturbed in such enjoyment long after the incursion of wild elephants 
had become mere matter.of tradition, to make out a clear title to resump- 
tion’’—at p. 466. 

The documents in question and the facts in the case have 
been dealt with in great detail both by the Trial Judge and by 
Venkatasubba Rae and Srinivasa Aiyangar, JJ., in appeal and 
we think it unnecessary to repeat what was already been said. 

The following facts emerge as to which there can in our 
opinion be no possible dispute. 

~ The grantees were hillmen and the lands are lands situate 
in hills. The grant was made about 1752 or earlier long before 
the present Zamindar acquired the villages. According to 
Exhibit VII the grant was made in 1752 and there could be 
no. doubt on the evidence that the defendants and their predeces- 
sors-in-title have been in possession of the lands for over 250 
years, and that they have brought the land under cultivation, 
the lands have been descending from father to son and they 
have been alienating the lands without question. The docu- 
ments*relating to alienation filed in this case take us back to 
1844. On these facts we think the onus is very heavy on the 
plaintiff to show that the grant was merely a grant in lieu of 
wages resumable at will and not a grant burdened with service 
in which case it could not be resumed without at least showing 
that the services were required to be done and were refused. 
As we have already said, the grant has not been produced nor 
have the accounts and proceedings in connection with the Per- 
manent Settlement which might have thrown much light on the 
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terms under which the lands were granted been produced. It 
is not suggested that they were not available and it seems tous 
that the plaintiff has utterly failed on the main allegation 
made in the plaint that the grant was made after the Perma- 
nent Settlement or was merely a grant in lieu of wages for 
personal services. 


As regards the services in respect of which the grant was 
originally made, the Subordinate Judge in dealing with the third 
issue which related to the persons who made the grant to the 
defendants observed that it was clear that the Mukhi family 
made the grant tò the Dorais about 200 years ago on the only 
condition inferrable of rendering military aid and to quell dis- 
turbances within or quarrel with a neighbour. He -disbelieves 
the plaintiff’s case as to the services. We agree with the Sub- 
ordinate Judge in thinking that the plaintiff has not proved 
that the grant was made for the performance of the private 
and personal services referred to by the plaintiff in the plaint. 
We are of opinion that the plaintiff has failed to prove that the 
grant was a grant made to the ancestors of the defendants 
merely in lieu of remuneration for personal services. 


A great deal of argument was addressed to us on the pre- 
sumptions which ought to be raised in cases of grants made 
for services. We are of opinion that where a Zamindar wants 
to resume lands granted before the Permanent Settlement arid 
held by the grantees from father to son the onus is always on 
the plaintiff. We think the observations of their ° Lordships 
of the Privy Council in Forbes v. Meer Mahomed Tuquee,’ 
which we have already referred to, are clearly to that effect. 


In Lakhamgavda v. Keshav Annaji® Sir Lawrence Jen- 
kins, C.J., states that the combination of an interest in land and 
an obligation as to service may fall under three heads, viz.: (1) 
there may be a grant of land burdened with service, (2) there 
may be a grant in consideration of past and future service, and 
(3) there may be the grant of an office the services attached 
to which are remunerated by an interest in land; that in either 
of the first two classes of grants it may be made a condition 
that the interest in the land should cease when the services are 
no longer required, but in the absence of a provision to that 
effect lands held under those grants are not resumable at will. 
The learned Chief Justice held that in cases where there has 
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been long and undisturbed possession enjoyed by the defendant 
and his predecessors, it will require strong evidence on plain- 
tiff’s part to make out his case for eviction. 


We agree with the observations of Venkatasubba Rao, Is 
in Thiruvenkatacharlu v. Shaik Altoo Sahib t that where the 
question is as to the class to which a specified grant involving 
service belongs there is no presumption one way or the other. 


A great deal of reliance has been placed by the Advocate 
for the appellant on Exhibit A, which was executed by the de- 
fendants 1 and 2 and by the father of defendants 3 to 6 in 
favour of the then Zamindar on the 26th of December, 1873. 
It appears from Exhibit M (1), dated the 4th of July, 1872, 
that the inhabitants of certain villages belonging to the Zamin- 
dar petitioned the Raja stating that the persons referred to 
therein had mortgaged three-fourths portions of their holdings 
to certain persons and because of their not being able to earn 
their living upon the remaining portion were committing acts 
of trespass and mischief referred to therein and they prayed 
that the Zamindar would put a stop to this by attaching the 
villages and warning the holders of the land not to commit any 
mischief. Upon this, the Amin gent a report, Exhibit M (2), 
on the 6th of July, 1872, stating that those people were hold- 
ing’ lands at favourable assessment, that they had mortgaged 
their holdings and were carrying away the crops of other people, 
that a complaint was made to him, that there was a balance of 
Rs. 22-13% payable by them to the Estate, and that they had 
not appeared even when summoned many times and he prayed 
for permission to attach the village. Upon this, the order 
Exhibit K was passed on the 11th of October, 1872, by the Raja 
of Vizianagram asking the Amin to collect the sum of 
Rs, 22-13-6 at once. There is nothing in the order authorising 
any attachment as prayed although Exhibit K is a reply to 
Exhibit M (2), dated the 6th of July, 1872. 


On the 12th of Octobef, 1872, the Mirasdar of Relli wrote 
Exhibit Q to the Amin of Pedagadi Tana stating that one Pand- 
raju, the holder of a sixth share in a village, died leaving no 
male. issue except a foster-son, that the -deceased was keeping a 
woman of low caste and a male child was bern to her and 
that both of them were quarrelling as regards the share. ‚The 
petitioner prayed that the share may he- attached till the 
succession was settled. 


4. (1925) 50 M.L.J. 251, 
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Exhibit Q (1Y, dated the 21st of October, 1872, is a commu- 
nication from the Amin to the Raja requesting orders on the 
petition Exhibit Q. 

On the 8th of November, 1872, the order Ex. L was passed 
stating that the one-sixth share of the deceased and the 
remaining five-sixths share in respect of which cist was not 
paid should be attached anä leased out and that the rents should 
be collected. We may point out that the land was never actually 
taken out of their possession of the grantee and let out to 
others. Attachment was evidently merely preventing the 
grantees from cultivating for a short time. 


On the 20th of January, 1873, the first and second defend- 
ants and others sent the petition Exhibit M to the Superintendent 
of Vizianagram Estate stating that the lands which had long 
-been, in their enjoyment had been attached without any reason, 
that they were suffering for their maintenance, because the 
crops had been poor and because there was famine the previous 
year and that if they had committed any fault, the same may be 
enquired, into. 


Upon ‘this the Raja sent Exhibit M (3); dated December, 
1873 (the portion bearing the date is torn) stating that these 
people executed a Kararnama on a Rs. 16 stamp paper stating 
among other things that they would render Sircar service pro- 
perly with 32 men and that if it was brought to the notice of 
the Huzur that they behaved improperly they couldebe dispos- 
sessed and the village entered in the Sircar accounts. Then it 
says: 

‘We have been pleased to bait and grant Appandorapalem, hamlet 
of Relli, which bears, out of Gudikattu Doulu of Rs. 203-8-0 deducting 
Rs. 37-8-0 Sircar cist, remaining cist of Rs. 166 for service Muzaravasatu 
to Uggina China Ramandora and others.” 

The document referred to in Exhibit M (3) is Exhibit A. 
It purports to be a deed of agreement executed by the Ist and 
2nd defendants and others and recites that the village which 
was assigned to them for services rendered was resumed in 
consequence of their failure regularly to perform the services, 
and that on their representation that they had no other means 
of livelihood and that in case the Raja revoked the resumption 
of the grant they would henceforward be properly rendering 
service with 32 men, the Raja had out of grace assigned the 
village bearing a Dowle of Rs. 203-8 with a kattubadi of 
Rs. 37-8 payable out of the same and measuring 150 acres 36 
cents as service grant on condition of their enjoying the same 
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at the will and pleasure of the Zamindar as long as he might 
be pleased. The agreement states that the executants have 
agreed to be present with 32 men- and be rendering such service 
as was required by the Zamindar paying the kattubadi of 
Rs. 37-8 in two instalments. It concludes by saying: 


“If it comes to notice that we have in any way acted in contraven- 
tion of your Highness’s orders, we agree to your Highness taking away 
the said village from our possession and getting it annexed to the estate,” 


A plea was raised in the Lower Court that this document 
Was not executed voluntarily but was got from the executants 
by coercion. The Subordinate Judge was of opinion that the 
document was unduly forced upon the executants, that as a con- 
tract it had no consideration and that it was not a grant of 
land by the Zamindar. 


There is a great deal to be said in favour of the view 
taken by the Subordinate Judge when regard is had to the posi- 
tion ofthe parties, the mode of enjoyment for nearly 150 years 
and the circumstances that led to the execution of Exhibit A. 
It is, however, unnecessary for us to go into the question as 
even assuming that the agreement is binding on the defendants 
the plaintiff cannét eject them as there is no evidence that the 
defendants broke any of its terms. 

It seems to us,- reading Exhibits M-2, M-3 and A to- 
gether and having regard to the proceedings which led to the 
execution of these documents, that the Zamindar even if the 
cfocument was enforceable as a fresh grant would have to prove 
before he could eject the defendants that they had not been ren- 
dering services or had been guilty of any improper conduct. 


_ We agree with Venkatasubba Rao, J., in his opinion that 
the grant is resumable under Exhibit A only. if the ` grantees 
commit default in their performance of services, that the grant 
is one burdened with a condition of service and not one made in 
lieu of wages and that as the operative part of the deed is clear 
and unambiguous thė'resumption can only be on a breach-by the - 
defendants of their agreement to render service. The words 
“at the will and pleasure of your Highness’ and “as long as 
your Highness might be pleased” are only expressions of Stib- 
servience and cannot, if the operative part of the agreement 
is considered, be regarded as converting the position of the 
other party as a mere tenant-at-will. We may in this connec- 
tion refer to the decision of their Lordships of the Privy Coun- 
cil in Vistanagaram Maharaja v. Suryanarayana and to 





5. (1886) L.R. 13 I.A. 32: LL.R. 9 M. 307 (P.C). 
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‘Vizianagaram, Maharaja v. Sitaramaragu’, We must remember 
that the document was executed over 55 years ago by men in 
the hills and forest tracts at a place over 500 miles from 
Madras at that time unconnected by Railway from Madras 
when the power and influence of the Zamindars over the com- 
paratively primitive inhabitants of the hills was very great and 
when the facilities of control which the Government now has 
over Zamindars was not very great. 


It was argued that having regard to the, various terms 
used as regards the defendants it should be presumed that the 
defendants are mérely servants remunerated by the produce of 
the land, but we agree with Venkatasubba Rao, J., in thinking 
that no inference can be drawn from the use of the words 
Mudat, Mustajere or Vasathi, because there are other words like 
Mokhasa, Jodi, Kattubadi, etc., and the lands are described as 
Inam lands. For example, in Exhibit VII the lands are de- 
scribed as Inam lands and in the remarks column it is said that 
an annual kattubadi of Rs. 37-8 wag fixed. Kattubadi is a 
revenue term for favourable quit-rent. 

In Exhibit VIII, dated the 22nd of August, 1844, when 
referring to these lands, the following remark appears:— 


“Until this village was granted as Mokhasa to the Manne people there | 


were no village servants’ manyams. After Mokhasa was granted Uggina 
Appanna and others gave land out of their Vasathi to the village 
servants and have been getting their work and Sircar work done by them 
when required. As until it was granted as Mokhasa there were no manyams 
to village servants, there is no measurement.” ° 


This shows that the defendants’ ancestors while-in their 
time were granting sub-tenure to the village servants for doing 
their and Government work, the grant is described as, M okhasa 
grant and it is hardly likely that if the grantees’ ancestors 
were grantees -more than 250 years ago and were themselves 
merely tenants-at-will and servants of the Raja paid for their 
services by :the produce of the land, they would in their turn 
` engage servants for doing Government service and pay Temu- 
neration out of their own lands. The probabilities, therefore, 
are that the grant was the usual grant burdened with service 
and not a grant resumable at will. 

-So far as the grantees are concerned, in some of the docu- 
ments they describe themselves as Vasathidars and in some 
others ag Mokhasadars. 


Reliance has been placed on Exhibit R, dated the 29th of 
September, 1905, as containing an admission made by some of 


6. (1895) I.L.R. 19 M. 100. 
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these hill men. Little reliance can be placed on this document 
as the object of it was to get the alienations set aside and for 
that purpose, ag Venkatasubba Rao, J., points out, these people 
were prepared to make any statement so long as the lands 
which they had alienated were got back. As pointed out, it is 


nobody’s case that these wete jiroyati lands although Exhibit 
R says. so. 


We are of opinion that the decision of Venkatasubba Rao, 
J., is right and dismiss the Letters Patent Appeal with costs, 


S.R. Appeal dismissed. 


mma, eea 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice REILLY. 


K. C. Kutty and another `.. Petttioners* 

l (Respondenis 1 and 2) 
V r i i 

Vydiarakath Kunhali Haji and another .. Respondents 


ee t (Petitioner and 3rd Respondent). 


Election petition—Rule 1 of Rules for the Conduct of Inquiries and 
Decision of Disputes relating to Elections—-Meaning of “‘having jurisdic- 
tion”. ' 3 

Certain acts complained of relating to an election, i.e., that votes given 
for- the petitioner at the election were wrongly rejected by the President 
of Taluk Board as invalid and that the President refused to recount the 
votes when tequested to do so, took place at a place P. A petition attack- 
ing the validity of the election was presented to the Subordinate Judge 
at C, who had jurisdiction over the place where the candates were 
nominated but not over the place where the alleged irregularities happened. 
According to Rule 1 of the Rules for the Conduct of Inquiries and Deci- 
sion of Disputes relating to Elections the petition should be presented to 
the District or Subordinate Judge “having jurisdiction”. 

Held, that the expression “having jurisdiction’? can only mean having 
jurisdiction over the place of the acts or omissions complained of, 


Retition under section 115 of Act V of 1908 praying the 
High Court to revise the ofder of the Court of the Subordinate 
Judgé of South Malabar at Calicut, dated 28th October, 1929 
and made in Original Petition No. 8 of 1929. 


P. Govinda Menon for petitioners. l 

B. Pocker and Kunhamad Kutti for respondents. 

The Court delivered the following . aa 

‘JupGment.—The petition before the Subordinate Judge of 
Calicut relates to the election of the two respondents before him 


© *C.R.P. No. 1719 of 1929. 








13th March, 1930, 
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as members of the Calicut Taluk Board for the Payyoli Firka 
of the Kurumbranad Taluk. The Subordinate Judge has no 
_ jurisdiction over the Kurumbranad Taluk. The election was 
attacked by the petitioner before the Subordinate Judge on the 
ground that votes given for him at the election were wrongly 
rejected by the President of Taluk Board as invalid and that 
the President refused to recount the votes when requested to 
do so. These acts according to the petitioner’s allegations took 
place at Payyoli. Respondent-1 before the Subordinate Judge, 
whose election was attacked, is the petitioner here, and he urges 
that the Subordinate Judge of Calicut had no jurisdiction to 
hear an election petition regarding these acts alleged to have 
taken place at Payyoli outside his local jurisdiction. Under 
Rule 1 of the Rules for the Conduct of Inquiries and the Deci- 
sion of Disputes relating to Elections* election petitions must 
be presented to the District or Subordinate Judge “having juris- 
diction”. Mr. Pocker for the petitioner before the Subordinate 
Judge urges that “election” in such cases includes nomination, 
as decided in Selvaranga Raju v. Doraiswami Mudaliar* and 
that the nomination of the candidates in this case was admitted- 
ly in Calicut, that the allegations of his clienf are really against 
the President of the Taluk Board, whose office is in Calicut, 
and that under the rules notice of such petition must be served 
on the President of the Board. For these reasons he contends 
that the Subordinate Judge of Calicut had jurisdiction in this 
matter, though the votes were rejected and the recoynt refused 
and both the respondents before the Subordinate Judge resided 
outside his jurisdiction. Rule 1 does not say that the petition 
can be presented to the District or Subordinate Judge having 
jurisdiction over the election or over any place where any act 
included in the term “election” is done, but merely to the District 
or Subordinate Judge “having jurisdiction”. In my opinion, 
though the matter is not very clear, that means having juris- 
diction over the place of the acts or omissions complairted of. 
In this case, therefore, the Subordinate Judge of Calicut had no 
ee a te ees ea aS tg le a eee ee 
1. (1929) 57 M.L.J. 241 (F.B.). 


*Rule 1—Save as provided in S. 57 of the Madras Local Boards Act, 
1920, no election held under the Madras Local Boards Act, whether of a 
member or president of a district board, a taluk board or a union board, 
or a vice-president of a district board or taluk board, shall be called 
in question except by an election petition presented, in accordance with 
these rules, to the district or subordinate judge having jurisdiction by 
any candidate or elector against the candidate (hereinafter called the 
returned candidate) who has been declared by the president of a local 
board to- have been duly elected. 2 ia Aiie i ee a 
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jurisdiction to hear the petition in question. His order is set 
aside, and the petition before him is dismissed. 


~K.C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


`~  PRESENT:—Mr. JUSTICE VENKATASUBBA RAO. 


Tholeti Ramiah and another = Appellants* (Plffs.) 
f v. 
Konala Brahmiah and others .. Respondents (Defts.). 


Liniitation Act (IX of 1908), S. 6 (3) and Art. 44—Alienation by 
mother and guardian of mnor—RNeath of ward. as infant—Mother succeed- 
ing as heir—Death of mother without seeking to set aside alienation—Suit 
by reversionary heir for possession of property sold—Limitation. 


The mother and guardian of a minor sold certain property belonging 
to the ward in 1873, and, the ward having died an infant in 1879 or 1880, 
she succeeded to his other property and died in 1921 without taking steps 
to set aside the alienation. A reversionary heir instituted a suit in i922 to 


recover possession of the property sold from persons holding under the 
original vendee. 


Held, that the suit was barred by limitation because vf S. 6 (3) read 
with Art. 44 of the Ļimitation Act. The suit became barred on the lapse 
of three yeats after the death of the ward, notwithstauding the fact that 
he was succeeded by’ a female heir. 


Sundrammal v. Rangasami Mudaliar, (1894) I.L.R. 18 Mad. 193: 4 
M.L.J. 275, followed. 

Second appeal against the decree of the District Court of 
West Godavari at Ellore in Appeal No. 117 of 1926 preferred 
against the decree of the Court of ‘the Additional District Mun- 
sif of Ellore in‘O.S. No. 19 of 1924 (O.S. No. 522 of 1922, 
Principal District Munsif’s Court, Tanuku). 

G. Lakshmanna ‘and K. Kameswara Rao for appellants. ` 

-> V. Govindarajachart for respondents. 

The Court delivered the following 


-JyDGMENT.—Mr. Lakshmanna has argued this case at great 
length, but Iam afraid I cannot uphold his contention, The 
facts may be briefly stated. The property belonged to Ramizh, 
who was the last full owner. During his minority, his mother, 
acting as his guardian, sold the property in 1873. to a. person 
through whom the ‘defendants claim. Ramiah died whilst’ still 
an infarit in 1879 or 1880. After his death, his mother, as 
his heir, took possession of his, other property and died in 1921. 
This ‘suit‘was brought in 1922 by a reversionary heir for re- 
covery of the sùit item. Both the-Lower-Courts have held that 

*S.A. No. 1636 of 1926. ` wut © + Qlst’ February, 1930, 
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the suit is barred by limitation. Mr. Lakshmanna contends 
that this decision is wrong. 


Article 44 of the Limitation Act runs thus: 





Period of 
Limitation. 


Time from which period 


Description of Suit. begins to run. 














By a ward who has attained | Three years. When the ward attains 
majority, to set aside a trans- | j majority. 
. fer of property by his guard- ‘ 
jan | 





a 


Mr. Lakshmanna’s argument is, that as the ward died 
before he came of age, this article does not apply. He puts his 
‘case thus. The minor’s right to recover the property would, 
but for this article, not be barred till the expiry of twelve years 
‘from his attaining his majority. The case would fall under 
Article 144. The transaction being voidable and not void, the 
possession of the alienee does not become adverse till the ward 
by coming of age becomes competent either to ratify or re- 
pudiate. (See Shankerbhai v. Raisingji* and C huncher v. 
Martin?) The effect of Article 44 is, that the ward on attain- 
ing majority must elect within three years either to be bound 
or not to be bound by the transaction. The period of limita- 
tion is thus curtailed in his case.: But as Article 44 applies in 
terms only to a ward who comes of age, his heir is not similarly 
restricted and can sue for possession without getting rid of the 
transaction. I think I have correctly set forth the somewhat 
ingenious contention of Mr. Lakshmanna. It amounts to this: 
that if the heir of the minor’ dying before attaining his major- 
ity happens to be a male, he has, under Article 144, twelve 
years from the minor’s death within which he may bring the 
suit. The-heir, unlike the ward, is not. bound to remove the 
instrument from his path and is not trammelled by thes three 
years rule. Again, according to Mr. Lakshmanna’s contention, 
when`the heir of a ward dying an infant happens to be a 
female, the reversioner who succeeds her, has, from her death, 
twelve years within which he can sue for possession. Can this 
contention be accepted? The minor on attaining full age can- 
not dislodge the alienee from the property without first clearing 
out of his way the deed of transfer executed by his guardian. 
(Doraisami v. Thangavelu.?) This rule applies also to the heir 


1. (1917) 19 Bom, L.R. 855." > = 2. (1889) 42 Ch. D. 312. 
2-3. AER: - 1929 <M 668" 
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of the ward who dies after attaining his majority. It equally 
applies to an assignee who takes a transfer from such a ward. 
(Raja Ramaswami v. Govindammal*.) Is there then any reason 
why an exception should be made in the case of the representa- 
tive of a ward who dies while. still an infant? According to 
Mr. Lakshmanna’s contention, the heir of a minor dying an 
infant is in a better position than the minor himself. The 


‘present case shows to what startling result this position may 


lead. Though the suit would have long ago been barred had 
the minor attained full age and died, the law must treat the 
claim as being alive, for the benefit of his successor, after the 
lapse of 50 years. There is nothing, in my opinion, in the 
Limitation Act which compels me to uphold such a contention. 


The question is, when does the cause of action 
arise to set aside the transfer? Does it arise on the date of the 
alienation or when the ward comes of age? Article 44 no 
doubt fixes the starting point as the attaining by the infant of 
hig majority. In my opinion, that article does no more than 
express the result of applying to the particular kind of case it’ 
contemplates the,general principles embodied in sections 6 and 
8 of the Limitation Act. The statute begins to run from the 
date of the alienation, but section 6 makes minority a cause for 
suspending the operation of the statute. Now, let us suppose 
that Article 44 ran thus:— 


~ 




















e 
Description of Suit. 


Period of Time from which period 
Limitation. begins to run. 





By a ward who has attained | Three years, From the date of the 
majority, to set aside a trans- : transfer, 7 
fer of property by his guard- 
ian. 








ro 


Let us apply to it the rules contained in sections 6 and 8. 
Section 6 says, “where a person is at the time from which the 
period of limitation is to be reckoned a minor, he may institute 
the suit within the same period after the disability has ceased, 
as would otherwise have been allowed from the time prescribed 
therefor in the third column of the first schedule”. Section 8 
enacts that “nothing in section 6 shall be deemed to extend for 
more than three years from the cessation of the disability, the 
period within which any suit must be instituted.” The provision 

k Raa 4: (1928) ‘56-MiL.J. 332. i : 
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a 
as given above in its altered shape, read in the light of these 
two sections, yields the rule in the exact form embodied in 
Article 44 as it stands. The reason for drafting this article 
in this manner is obvious. The other articles of the Limitation 
Act may apply to minors or to adults, but by its very nature the 
transaction referred to in Article 44 concerns minors only. _It 
was, therefore, unnecessary to frame a rule in general terms, 
leaving it to be governed by the principles contained in sections 
6 and 8. Art. 44 seems to be the result of an attempt to 
state the law compendiously in a self-contained provision. This 
is the view I am disposed to take and it receives support from 
the observations of Mr. Justice Sadasiva Aiyar in Doraisami v. 
Nondisami®, a case decided by a Bench of three Judges. The 
learned Judge, after remarking, that’ even before the ward 
attains his majority, a suit can be brought on his behalf by a 
next friend to set aside the transaction and that the ward is 
bound by the result of such a suit, if honestly brought and 
conducted, goes on to observe, . 


‘s This seems to indicate that the cause of action to set aside the aliena- 
tion arises at once.’ 


The learned Judge thus continues: 


“Tt seems difficult to hold that there are two separate causes of action 
given to the ward to set aside an alienation of, the ward’s property by 
the guardian— 


(a) One cause of action which arises at once to be enforced by a 
suit brought by anybody acting as. his next friend during the whole course 
of his minority, and 

(b) another distinct cause of action which arises as soon as he attains 
majority (and only on the date of his so attaining majority and not 
before) to be enforced by a suit brought by himself as a major. 

‘If there is only one cause of action which arises on the date of 
alienation, it seems to follow (as Abdur Rahim, J., has remarked) that 
Article 44 is only an illustration of the principle embodied in section 7 
(corresponding to section 6 of the present Act).’’ 


If this be the correct view to take of Article 44 (I entertain 
no doubt on the point) section 6, clause (3) comes into play. 
It runs thus: ' 3 < - 


“Where the disability continues up to the death of such person, his 


legal representative may institute the suit within the same period after the, 
death as would otherwise have been allowed from the time so prescribed.” 


The limitation is, therefore, to be reckoned from the death 
of the ward. In that case, the fact that on his death.the estate 
is taken by a female heir, makes no difference. As observed 


5] 5 (1912) I.L.R. 38 M. 118: 25 M.L.J. 405 (FB). 
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in Seetaramaraju v. Subbaraju’, under the provisions: of :the 
Limitation Act, minority does not by itself prevent limitation 
from running against the minor although, by reason of the dis- 
ability, an extended period is given. When the statute once 
begins to run, no subsequent event, not specially provided. for,. 
impedes its operation (section 9). The suit, therefore, became 
barred on the lapse of three years after the death of the. ward, 
notwithstanding the fact that he was succeeded by a female 
heir. Wg F 


In this view, the question regarding the scope of Articie’141 
does not arise. If time had commenced to run during the life- 
time of the ward himself, Article 141 is clearly inapplicable.” I 
do not, therefore, propose to consider any cases’ 5 bearing on that 
provision. 


Mr. Lakshmanna has not been able to cite any authority 
for his contention. It is opposed to Sundrammal v. Ranga- 
samt", the facts of which are on all fours with those of the pre- 
sent case. The.alienation in that case was made in 1861 by the 
adoptive mother acting as the guardian of her infant son. On 
his death before attaining majority the mother entered into 
possession and enjoyed the properties till she died in 1890. 
The suit was filed by the reversionary heir in 1891. It was 
held that ‘the claim was barred. The following passage con- 
tains the reason:— 

“He fifds as a fact that the alienation was made by Muttammal and 
her minor son and that what was conveyed was an absolute estate. As 
the last male owner was alive the alienation was not that of a widow's 
estate by a widow but that of an absolute estate by the guardian of the 
last male owner. It was open to any next friend of his to have stepped for- 
ward during his minority and set aside the alienation on the ground that it 
was an act done without adequate necessity or in excess of the limited autho- 
rity of a guardian. As the alienation took place in 1861 whilst the present 
suit was brought in 1891, a suit to set it aside would be barred, if the 


minor were still alive and his reversioners cannot take a higher position, 
The pl&intiff’s claim must, therefore, be held to be time-barred.” 


Mr. Lakshmanna says “that the judgment-is very brief and 
that the decision is wrong. The decision is, in my opinion, 
correct though the learned Judges, did not discuss the point at 
any length. o i 


The second appeal fails and is dismissed with costs. 


B.V.V. > T Second appeal dismissed. 





6. (1921) I.L.R. 45 M. 361: 42 M.L.J. 262. 
-7 (1894) I.L.R. 18 M: 193: 4 M:L.J. 275. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—Lorp THANKERTON, SIR LANCELOT SANDER- 
SON AND Sir Binop MITTER. 


Mayasankar Bhagwanji .. Appellant” 
v. 


Sachindra Mohan Ghosh .. Respondent, 


Decree—Consent decree for money—Execution of—Bar of right of— 


Conditions to be observed by judgment-debtor so as to operate as—Fulfil-- 


ment of—Evidence of—Effect of. 


A consent decree for money provided that the plaintiff would not be 
competent to execute the decree within six months, and that if the defend- 
ant executed a patta in terms of a certain agreement and the plaintiff 
executed a kabuliyat in similar terms the plaintiff would not be competent 
to realise the decree-money from the defendant, and that otherwise the 
plaintiff would be competent to realise the decree-money from the defend- 
ant by executing the decree after the expiry of the said six months. 


On an-application for execution made by the appellant (plaintiff) for 
realisation of the decretal amount by sale of certairi properties described 
therein, held, affirming the High Court, that the respondent (defendant) 
had always been ready and willing to execute the patja, that the appellant 
had wrongfully prevented him from doing so, and that the appellant was 
not, therefore, entitled to execute the decree as a money-decree. 

Consolidated. appeal No. 38 of 1929 from one judgment 
and two decrees, dated the 27th April, 1928, of the High Court, 
Patna (Das and Adami, JJ.), which reversed two orders, 
dated the 7th January, 1928 and 3rd March, 1948, of the 
Subordinate Judge of Dhanbad. i 

The majn question for determination on the present appeal 
was, whether the appellant was entitled to execute a consent decree 
tor money, dated the 15th February, 1926, in the events which had 
since happened. The Subordinate Judge answered the question in 
the affirmative, but the High Court took the contrary view. 

The facts of the case, and the material portion of the con- 
sent decree in question, are sufficiently fully set out in’ their. 
Lordships’ judgment. 

Dunne, K.C., Dube and B. B. Toshi for dopant 

De P K.C. and Parikh for respondent. 


20th February, 1930. Their Lordship? judgment was 
delivered by i 


’ 


Str LANCELOT SANDERSON. —These : are two. appeals (con-"- 


; solidated) from one judgment and two decrees, dated the 27th 








*P.C. Appeal 1 No, 38 of 1929. 20th February, 1930. 
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of April, 1928, of the High Court of Judicature at Patna, which 
reversed two orders, dated the 7th of January, 1928, and 3rd 
March, 1928, of the Subordinate Judge of Dhanbad. 


The appellant is a decree-holder, and the above-mentioned 
orders of the Subordinate Judge were made on two applications 
by the appellant for the execution of a consent decree, dated the 
15th February, 1926, and made in a Suit No. 72 of 1924, which 


- was brought by the appellant against the respondent, Raja Shri 


Shiv Prasad Singh (hereinafter called “the Raja”). 
The respondent; S.M. Ghosh, was appointed on thé 22nd of 


‘December, 1927, Receiver of the Jharia Raj by the High Court 


of Calcutta in a suit brought d the Ranees of the late F 


against the Raja. 


On the 7th March, 1916, the Raja s aticeceded to the a 
Raj. 


` On.the 6th March, 1919, the widows ofthe late Raja (here- 
inafter referred to as the Ranees) sued the Raja in the Court of. 


the Subordinate Judge, Alipore, for possession.of.the Jharia Raj. 


On the’ 3rd November, 1921; the Subordinate Judge at 


‘Alipore dismissed the Ranees’ suit and the Ranees appealed 


see that - decree to the High Court at Calcutta. 


= By two agreements; dated the 16th -and “18th November, 
1921, during the pendency of the Ranees” appeal, the appellant 
agreed to take from the Raja, who ` agreed to grant, mining 


-leases in fespect of 1,050 bighas of land, in mouga Barki Bows, 


one of the villages of the Jharia Raj; on the termes and for the 


consideration. therein mentioned. 


The Ranees ‘thereupon obtained an order from the: High 
Court at Calcutta restraining the Raja from caecning any 
mining’ patta in favour of the appellant. , 


On ‘the 14th November, 1924, the appellant brought Suit 
No. 72 of 1924 in the Court of the Subordinate Judge, Dhan- 
bad, against the Raja'for a decree for specific performance of 
the. said’ agreements, or, alternatively, for a decree for 


Rs. 1,89,313: 


On‘ the 10th Februar ry, 1926, the High Court at Calcutta 
gave the Raja permission to grant a lease to the appellant in 


the following ‘terms:— 


‘Permission _is granted” ‘to the petitioner to. grant a lease to Maya- 
sankar Bhagwanji on the terms mentioned ‘in the pétition _Stibject to the 
following conditions :— 
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6&1. That the lease will be without prejudice to the rights of the 
plaintiffs (meaning the Ranees) if any. 


‘<2. That the defendant (meaning ‘the Raja) will bring into Court all 
rents and royalties which he may receive under the proposed lease. 


“3 That the defendant (meaning the Raja) will procure a report 
within a month from either Bird & Co. or Jardine Skinner & Co. estimat- 
ing the value of the coal which may reasonably be extracted from the 
lands proposed to be demised within three years from date having regard 
to the present conditions of such land, and the defendant further under- 
takes that he will furnish security within a fortnight of the date of the 
report to the satisfaction of this Court for the amount so reported.’ 


On the 15th February, 1926, the appellant and the Raja 
entered into a compromise in Suit No. 72 of 1924, and on the 
same date the Subordinate Judge of Dhanbad passed a consent 
decree, of which the material portion was as follows :— 

“1. That the plaintiff will get a decree for Rs. 1,40,353 (one lac forty 


thousand three hundred and fifty-three) and Rs. 2,701-14-9 pies as costs 
therefor, i.e., in proportion thereto. 

“2 That the plaintiff will not be competent to execute the said decree 
within six months from this day, and if the defendant according to the 
order of the Honourable Calcutta High Court, dated the 10th February, 1926, 
- executes a patta in terms of the agreement and the plaintiffs execute a 
habuliyat in similar terms the plaintiff will not be competent to realise this 
decree-money from the defendant. Otherwise the plaintiff will be com- 
petent to realise the decree-money by executing this decree after the expiry 
of the said six months and with interest at the rate of 8 annas per cent. 
per month from the date of the decree from the defendant. . To that the 
defendant will not be competent to raise any objection.” 


On the 10th March, 1926, it was reported by Mr. Bathgate 
to the Calcutta High Court that no coal could possibly be ex- 
tracted within three years of the order of the 10th February, 
1926, and on the 22nd March, 1926, the said High Court made 
the following order:— Eas 


“Let the report of the 10th March, 1926, made by Mr. Bhagat (? Mr. 
Bathgate) be recorded. It is not necessary in our judgment to make any 
further order except that wè make it clear that no security need be given 
at present. As the learned Advocate-General- on behalf of his client 
(meaning the Raja) has no objection we add that the appellants (meaning 
the Ranees) shall have liberty to apply.” e 

On the 19th of April, 1926, the pleader’ for the Raja sent 
a draft patta to the pleader for the appellant for approval, and 
asked for a kabuliyat in the terms thereof, but the latter failed 
to comply with that request.. Correspondence took’ place in 
June, 1926, between the pleader for the appellant and the plead- 


er of the Raja. The appellant’s pleader, however, refused to- 


accept the patta. 


The ground taken on behalf of the appellant was that the 
draft was not in accordance with the consent decree of the 15th 
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of February, 1926,. and that the order of the Calcutta High 
Court, dated 22nd March, 1926, for which the Raja was alleged 
to be mainly responsible, had made the execution of ‘the patta 


by the Raja according to the terms of the consent decree, 
impossible. 


The Raja’s pleader asserted that the draft patta was in 
accordance with the said consent decree, and suggested that the 
appellant’s pleader ‘should send a draft of his own or alter the 
draft which had been submitted, so as to bring it into conform- 
ity with the terms of the decree, and stated that he would 
accept the same. The appellant’s pleader did not comply with 
the last-mentioned request, but repeated the objection that the 
execution of the pafta by the Raja in accordance with the 
terms of the consent decree had become impossible. 


It appears that the High Court of Calcutta, on the hearing 
of the Ranees’ appeal in August. 1925, dismissed the Ranees’ 
claim to the Jharia Raj, but allowed it in respect of the self- 


` acquired properties of the late Raja, and remanded the suit to 


the Subordinate Judge of Dhanbad to ascertain what those pro- 
perties were, and en the 7th May, 1927, the Subordinate Judge 


‘held that the village of Bowa, both as regards the surface and 


underground, was the self-acquired property of the late Raja, 
and made a decree for possession in favour of the Ranees. 


The matters in dispute between the Raja and the Ranees 
are the sybject of an appeal to His Majesty in Council now 
pending. 

On the 9th August, 1927, the appellant made the applica- 
tion (Execution Case No. 464 of 1927) giving rise to the 
second appeal, for execution of the compromise decree for 
realization of the decretal amount. The Raia filed objections 
Opposing the application, but on the 7th January, 1928, the 
Subordinate Judge made an order dismissing the Raja’s objec- 
tions.” The Raja thereuppn appealed to the High Court of 
Judicature at Patna. The appellant’s application for execution 
was, however, struck off on the 24th January, 1928. 


On the 25th January, 1928, the appellant made another 
application for execution (Execution Case No. 49 of 1928), 
giving rise to the first appeal for realization of the decretal 
amount by sale of certain properties described therein. 


On the application of the Raja the Subordinate Judge made 
the Receiver, who was in possession of the property proposed 
to be sold, a party to the last-mentioned application, The 
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Receiver filed objections to the application, contending that the 
appellant was not entitled to execute the compromise decree as 
a money-decree on the grounds that the Raja had submitted a 
draft patta, but the appellant failed to approve it, and thus 
prevented the Raja from executing the patta, that the appellant 
was therefore not entitled to take advantage of his own default 
by executing the decree as a money-decree, that the Raja had 
always been ready and willing to execute the patta, and that 
there was no difficulty in granting the patta with the permission 
of the Calcutta High Court. 


On the 3rd March, 1928, the Subordinate Judge of Dhan- 
bad made an order disallowing the Receiver’s objection and 
allowing the appellant’s application for execution to proceed. 
In making the order he followed his previous order of the 7th 
January, 1928, disallowing the Raja’s objections. The learned 
Subordinate Judge held that the order of the Calcutta High 
Court, dated the 10th February, 1926, directing the Raja to 
furnish security, was intended to indemnify the appellant in 
case it should be held that the property to be leased belonged 
to the Ranees and not to the Raja; that the Raja by his conduct 
in consenting to the order of the 22nd March, 1926, giving the 
Ranees liberty to apply for security, prejudiced the position of 
the appellant, and consequently the appellant was justified in 
refusing to approve the draft patte, that by the decree of the 
7th May, 1927, of the Subordinate Judge of Aliporg, the title 
to the property to be leased was with the Ranees, and not with 
the Raja; and that the Raja by his conduct had made the condi- 
tion for the execution of the patta impossible of performance, 
and consequently the decree for the payment of money by the 
Raja must be given effect to, and that the execution must be 
allowed to proceed. 


Against the said order of the 3rd March, 1928, the Re- 
ceiver appealed to the High Court of Judicature at Patna. His 
appeal and the appeal of the Raja were heard together and dis- 
posed of by one judgment delivered on the 27th April, 1928. 
The learned Judges held that under the terms of the consent 
decree the appellant had not reserved to himself the right to 
refuse to execute a kabuliyat; that the order of the Calcutta 
High Court did not affect the appellant’s position, and, if any- 
thing, it was more favourable to him than the order of the 10th 
February, 1926, of the said High Court; that the decree, dated 
the 7th May, 1927, of the Subordinate Judge of Alipore, which 
was under appeal, did not affect the rights of the parties under 
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the consent decree, because the appellant had agreed to take 
the mining lease during the pendenty of the litigation between 
the Raja and the Ranees; that the Receiver had agreed to apply 
for leave to execute the paita on behalf of all the parties and 
under. a patta so executed the title-of the appellant would be 
complete; and that the appellant was’ not entitled to execute the 
consent decree as a money-decree. ` In the result they allowed 
the appeals with costs in both Courts, set aside the orders 
appealed from and dismissed the appellant’s ‘applications for 
execution. 


Against this decree of the High Court the appellant has 
lodged the present appeal. At the hearing it was not contended 
that the decree of the Subordinate Judge which decided that 
the village of Bowa was the self-acquired property of the late 
Raja, and which gave possession thereof to the Ranees, affected 
the rights of the parties under the consent decree. It is obvious 
that the appellant agreed to take the lease while litigation 
between the Raja and the Ranees of the late Raja was pending 
with respect to the Raj, of which the village in question was 
alleged to be part, ‘and the appellant must be taken to have known 
of the Ranees’ claim with respect thereto, and to have agreed 
to take the lease for what it was worth. It is also to be remem- 
bered that the aforesaid litigation has not. yet been finally 
determined in view of the appeal to His Majesty in Council. 


The only point argued on behalf of the appellant before 
the Board, shortly stated, was that by reason of the order of 
the High Court of Calcutta, dated the 22nd of March, 1926, 
the Raja was not in a position to execute a patta in accordance 
with the terms of the consent decree of the 15th of February, 
1926. 


It was argued that the Raja, by consenting to the order of 
the 22nd March, 1926, of the -Calcutta High Court in the 
Ranees’ suit, had altered the position contemplated at the time 
of the consent’ decree in the appellant’s suit. It was said that 
it was then intended that such security as should be necessary 
should be given within a fortnight of the date of the report, 
mentioned in the order of the 10th February, 1926; that this 
was varied by the terms of the 22nd March, 1926, and that 
if the appellant worked the colliery vigorously and did succeed 
in raising coal, the Ranees would insist on security being given 
by the Raja, who might or might not give the same, whereby 
the position of the appellant was altered and prejudiced, 
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Their Lordships are unable to accept this argument. 


They are of opinion that the Raja, by consenting to the 
terms of the order of the High Court of Calcutta, dated the 
22nd March, 1926, did not render it impossible for him to 
grant a lease in accordance with the terms of the consent decree, 
dated the 15th February, 1926, and they are further of opinion 
that in fact the Raja was prepared and did offer to grant a lease 
in accordance with the said consent decree. 


It is necessary to refer again to the terms of the said con- 
sent decree, dated the 15th February, 1926. It provided among 
other matters, that if the Raja, according to the order of the 


Calcutta High Court, dated the 10th of February, 1926, exe- - 


cuted a patta in terms of the agreement . . . the appellant 
would not be competent to realise the decree- money from the 
Raja. 

The important words relating to the question now under 
consideration are, “According to the order of the Honourable 
Calcutta High Court, dated the 10.226.’ On refer- 
ence to the order of the 10th February, 1926, which was 
made in the Ranees’ suit against the Raja, it appears that per- 
mission was thereby granted to the Raja to grant a lease to 
the appellant on the terms mentioned in’ the -petition, subject 
to the conditions therein stated, There is no suggestion that the 
` terms of the draft patta were:not in accordance with the terms 
mentioned in the petition. What, then, were the conditions? 
They have already been fully stated. ° 


Nothing turns upon the first condition. The second 
amounts to an undertaking by the Raja to bring into Court the 
rents and royalties which he may receive under the lease. 


The third refers to two undertakings by the Raja, viz., 
(a) that he will procure within a month the report therein 
mentioned, and (b) that he will furnish security within a fort- 
night of the date of the report to the satisfaction of the’ Court 
for the amounts so reported. 


The Raja gave these undertakings. Upon the Raja giving 
these undertakings, the conditions imposed by the Court were 
fulfilled and the permission to grant a lease became complete 
and effective. 

It so happened that the report was to the effect that no coal 
could possibly be extracted within three years, and consequently 
the High Court of Calcutta directed, on the 22nd March,. 1926, 
that no security need then be given; but in order to protect the 
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interests of the Ranees, and with the consent of the Raja, liberty 
to apply was given to the Ranees. The liberty to apply so 
granted to the Ranees did not in any way affect or invalidate 
the permission to grant a lease which the Court had given to 
the Raja on the 10th February, 1926, and which became effectual 
when he gave the undertakings required by the Court. 

If the Raja had failed to carry out the undertakings given 
by him, or any of them, the Raja might have become liable to 
the sanction of the Court, but the validity of the lease, if granted 
by him with the, permission of the Court, would not have been 
affected thereby. i 

For these reasons their Lordships are of opinion that the 
decree of the High Court was correct, and that this appeal 
should be dismissed with costs. 

They will humbly advise His Majesty accordingly. 

Solicitors for appellant: Watkins & Hater. - 

Solicitors for respondents: Stanley Johnson & Allen, 

K.J.R.. 5 Appeal dismissed. 


e PRIVY COUNCIL. . 
[On appeal from the High Court of Judicature at 
S Fort William in Bengal. ] 


PRESENT:—Lorp MACMILLAN, SIR GEORGE LOWNDES AND 
Sır Binop MITTER. 


Rampati Chatterjee and others .. Appellants* 
v. eles 
Ramani Mohan Sen and others .. Respondents, 


Possession—Submergence of land—Effect of, on owner’s possession, 
Mere submergence of land will not put an end to its owner’s possession. 
Consolidated appeal No. 44 of 1927 from eight decrees of 
the High Court, Calcutta, dated the 4th December, 1924, which 
modified eight decrees of the Cotirt of the Second: Subordinate 


. Judge, Burdwan, dated the 17th August, 1918. 


Raikes, K.C. and McNair for appellants. . 

De Gruyther, K.C. and Dube for respondents. 

-10th April, 1930. Their Lordships’ judgment was deli- 
vered by l a . 
Sir Grorce Lownpes.—The respondents in this appeal 
are the .puitidars of Mouzas Panuhat and Ekaihat, They 








*P.C. Appeal No. 44 of 1927. C i0th April, 1930. 
- Bengal Appeals Nos. 16—23 of 1925. . Se i 
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filed-a series of rent suits against the appellants as dar-putnidars 
holding lands under them in these mouzas. The appellants 
* defended the suits, claiming abatements of rent on various 
grounds, and also filed cross-suits alleging that they had been 
deprived by the respondents of certain lands included in their 
dar-putm leases, and claiming on this account an entire suspen- 
sion of rent, or in the alternative an abatement in respect there- 
of. The respondents denied that these lands and certain other 
lands in respect of which the appellants claimed an abatement on 
the ground of diluvion, (all of which will be referred to for. con- 
venience as “the disputed lands’) were included in the dar- 
putnis, The claim for suspension was negatived by both Courts 
in India, and has been abandoned before this Board, leaving 
the question of abatements of rent for decision here. All the 
suits were tried together before the Subordinate Judge of 
Burdwan, who allowed abatements under various heads, includ- 
ing the claim to the disputed lands, which he held were included 
in the dar-putmis. On appeal the High Court disagreed with 
the Subordinate Judge as to the disputed lands and’ reduced 
the abatements accordingly. 

The question as to these lands arises as follows. Mouzas 
Panuhat and Ekaihat lie in an area which is from time to time 
subjected to diluvion by the action of the Bagirathi (Ganges). 
Lands are constantly being washed away and constantly reform- 
ing on one side or the other of the river, and the boundaries at 
any given time are in consequence difficult of identification. The 

earliest maps available are those of the Thak survey of 1855, 
three sheets of which are involved in the ascertainment of the 
two mouzas. Sheet No. 80 delineates an area, the residue of 
which, excluding certain chakran plots, is shown as appertain- 
ing to Panuhat. The residuary area of Sheet No. 5 in the 
same way is shown as Ekaihat. There is no dispute that all 
the residuary lands so shown on these two sheets are incfuded 
in the respective dar-puinis of the fwo mouzas, The dispute 
begins with the third sheet which is headed “Thakbust map 
No. 3 of the accreted chur of the River Bagirathi . . . im 
district Burdwan, Police Station and munsif Catchary Katwa 

.” It shows two chaks or parcels, numbered 6 and 15, 
which belong to Panuhat, and two chaks Nos. 18 and 19 and a 
. residuary chak which belong to Ekaihat. This appears to be 
the case of both. parties, the dispute being whether the whole or 
only portions of the lands so shown on Map No. 3 were includ- 
ed in the dar-putni leases. The Subordinate Judge says that 
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before him the putwidars (respondents) urged that chaks 6, 
15, 18 and 19 were excluded from the dar-putmis, the dispute 
therefore covering all the lands on Map No. 3. Before this 
Board (and apparently also in the High Court), the respond- 
ents have confined their contentions to such portions of 
Nos, 15, 18 and 19 and the residuary chak as were in 1886, 
when the dar-putnis were created, either under the river as it 
then ran, or left or reformed on the far-side of it from the 
lands shown on sheets 5 and 80, and it is only with these lands 
that their Lordships have to deal. 


In 1886 the puinidars were the Land Mortgage Bank of 
India, Ltd., who in that year executed dar-putni potiahs of both 
mougas in favour of the predecessor-in-title of the appellants, 
and in 1893 sold the putnd rights in both mougas to the pre- 
decessor-in-title of the respondents. The respondents admit 
that the disputed lands were included in the bank’s putni and 
claim title to them under their transfer from the bank, but they 
deny that they were included in the preceding dar-putnis created 
by the bank on the ground that they were then either totally 
submerged or cut off by the river from the rest of the mougas. 


It is manifest that this question must depend primarily on 
the terms of pottahs and kabuliyats upon which the appellants 
hold, and it is really upon this point that the two Courts have 
differed, as will appear from the following quotation from the 
judgment of the High Court:— 


“The decision of this question primarily depends upon a proper con- 
struction of the two leases. The Subordinate Judge in his judgment 
observes; ‘Though the Kabuliyats do not contain the area of boundaries, they 
still contain the significant condition to the effect that the area of the lands of 
which dur-putni settlements were granted would be according to the Thak 
and Survey Map.’ He then proceeds to find that certain Chaks in the Thak 
maps of different Mouzas contiguous to the two Mouzas in question were 
according to the statements on those Thak maps parts of the Mouzas Panu- 
hat and Ekaihat as Chitta lands appertaining to those two mouzas and 
thereupon holds that those lands must be considered to have been demised 
under the putni leases. In my opinion, if his premises were correct, his 
conclusion would be also correct and unassailable. The whole difficulty 
is that there is no mention in the Kabuliyats that the areas of the lands 
would be according to the Thak maps.’’ 


The original pottahs and copies of the kabuliyats were pro- 
duced at the trial. The pottahs, which were old and some- 
what tattered documents, were returned to the appellants. This 
was no doubt in accordance with the usual practice, but their . 


. Lordships think that care should always be taken in such cases 


to retain certified copies on the record. The failure to take 
this precaution in the present case has added materially to the 
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expense and prolongation of this unfortunate litigation. The 
copies of the kabuliyats, which were produced by the respond- 
ents, and which were no doubt translated for the use of the 
High Court, were, it is now admitted, defective. The Board 
have before them correct translations of the pottahs and of the 
registration copies of the kabwliyats. These have not been 


objected to by the respondents, and it is upon them that the dect-: 


sion must be come to, and their Lordships have- no doubt that 
the Subordinate Judge was right in his interpretation of them. 
In each case, the dar-putni purports to be of the mouga as 
owned and held by the bank without any reservation. Ekaihat 
being said to include “the chur reformed after diluvion,” and 
in each case it is provided that the dar-putnidar is to “maintain 
intact the area of the said mouza as ascertained in bighas in the 
Thak survey and the limits and boundaries as laid down in the 
survey map.” It is admitted that “survey map” in this connec- 
tion means the Thakbust maps above referred to. 


It is, in their Lordships’ opinion, clear from these provi- 
sions that the dar-putni leases of 1886 covered all that is shown 
upon the three maps as appertaining to Panuhat and Ekaihat, 
and this, as stated above, admittedly includes the disputed lands. 
In coming to this conclusion, their Lordships have the satisfac- 
tion of knowing, from the passage quoted above from the High 
Court’s judgment, that if the learned Judges of that Court 
had had the proper materials before them they wouldehave con- 
curred with the judgment of the Subordinate Judge upon this 
question. ` 


One other point only need be referred to in this connection. 
It is stated in the judgment of the High Court that the dis- 
puted. lands “are not situated within the sub-division Cutwa 
(Katwa), or within the district of Burdwan,” and that they 
“appear not to have been in the possession of the putniflar at 
the time when the leases were granted.” Their Lordships do 
not think that in any case, these considerations could outweigh 
or that the learned Judges (if they had had the pottahs and 
true copies of the kabuwliyats before them) would have held them 
to outweigh; the clear terms of the documents. But it is at least 
possible that this misdescription—if it was in fact a misdescrip- 
tion in 1886, though this has not been established before their 
Lordships—was taken from the heading of Thak Map No. 3. 
With regard to the question of possession, their Lordships 
would be unable to hold that the mere submergence of the:land 
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P. C. would put an end to the bank’s possession: see Kumar Basanta 
“Rampati Roy v. Secretary of State for India. 
-Chatterj - 
“a It has been suggested on behalf of the appellants that the 


„Moan San, question of inclusion or non-inclusion of the disputed lands in 


i the dar-putmi leases is the only question outstanding between 
ph the parties, and that it would follow from its decision in the 
appellants’ favour that the decrees of the Subordinate Judge in 
all the suits should be restored. It is true that this is the only 
point discussed in the judgment of the High Court, but their 
Lordships are not satisfied that the passage quoted above from 
that judgment necessarily carries the implication for which the 
appellants’ counsel contends. Mr. De Gruyther, for the respond- 
ents, has raised other questions of considerable complexity 
which in his submission must be décided before a final deter- 
mination of this appeal can be reached, but in view of the con- 
‘clusion to which their Lordships have come upon this part of 

the case it is only necessary to refer to them shortly. 


_ The pottahs and kabuliyats fix a consolidated rent for each 
mouza, which was arrived at after verification of the gross 
collections, and they provide for a triennial revision on which 
the dar-putnidars will be entitled to remission of rent of any 
area found to have been washed away, and will be bound to 
pay. additional rent for any area found to have accreted. Upon 
„these provisions it is argued that before any abatement can be 
allowed on account of diluvion it must be shown that the diluvi- 
ated area either was part of the ‘rent-producing area in 1886, 
OF upon subsequent accretion has been assessed to additional 
rent, and this, it is said, has not been established in respect of 
any part of the disputed lands, the whole of which according to 
Mr. De Gruyther’s contention were submerged in 1886, 


~ | The larger part at all events of the disputed lands, in res- 
“pect -of ‘which the Subordinate Judge has allowed abatement 
of rent on account of dispossession is reformed land falling 
under the residuary chak of Mouza Ekaihat shown on Map 
‘No. 3. This chur land was taken possession of by third parties, 
‘known as the Banerjees, but whether by dispossession of the 
appellants or not is left in uncertainty. The respondents filed 
a suit against the Banerjees asserting their title to the chur as 
‘being included in their putni holding. They subsequently. com- 
‘promised the suit on the terms that the Banerjees were main- 
‘tained in possession paying rent for the land to the respondents, 
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As between the appellants and the respondents their Lordships 
have held that these lands are included in the appellants’ hold- 
ing, and it is clear that they have been deprived of their use 
- by the action of the respondents. But it is now contended 
on behalf of the respondents that the only remedy open to 
the appellants in respect of this deprivation is by a suit for 
recovery of possession, and that their claim for abatement of 
rent on ‘this head is wholly misconceived. 


It has not been made clear to their Lordships that these 
contentions were formulated before either of the Courts 
in India; they certainly are not dealt with by the High Court, 
or even referred to in their judgment, and it may well be that 
they are not now open to the respondents. They are, how- 
ever, questions of some importance and possibly of considerable 
difficulty, and their Lordships think that they ‘ought not to dis- 
pose of them without their having been submitted to the judg- 


ment of the High Court, and in this view Counsel on both. 


sides concur. Their Lordships greatly regret that this further 
prolongation of an already pfotracted litigation should be 
necessary, but they feel that under the circumstances it is un- 
avoidable. They will, therefore, humbly advise His Majesty 
that the decrees of the High Court in all the suits should be set 
aside, and that the case should be remitted to the High Court 
for the consideration of the following questions if in the opinion 


of the High Court they are properly open to the respondents, 
vig, :— E 


(1) Whether itis established that the lands in respect of which abate- 
ment of rent was decreed by the Subordinate Judge were not taken into 
account in fixing the rents to be paid under the dar-putni leases, and if so 
whether no such abatement should be allowed; and 


(2) Whether the appellants having been dispossessed of part of their 
holding abatement of rent can be awarded to them in respect thereof; ` 
and to pass such decrees in the said suits as may be just and 
proper. ; i : 


The respondents must pay the costs of this appeal. The 
costs of the appeals in the High Court will be dealt with by 
that Court after the further hearing. 


Solicitors for appellants: Watkins & Hunter. 
_ Solicitors for respondents: W. W. Box & Co. 
K.J.R. ; - Appeal allowed. 
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PRIVY COUNCIL. 


[On appeal from the Appellate Division of the Supreme Court of 
Ontario. ] 


PRESENT:—LORD CHANCELLOR, Lorp DARLING, LRD 
MERRIVALE, Lorp TomLIN AND MR. Justice Durr. 


The Erie Beach Company, Limited .. Appellants* 
v. 
The Attorney-General of Ontario .. Respondent. 


Tax—Direct and indirect taxes—Distinction—Test—Joint Stock Com- 
pany—Shares of—Local situation of, for purposes of liability to or immun- 
ity from local taxation—Test, 

When transfer of shares in a Joint Stock Company must be effected 
by a change in the register, the place where the register is required by 
law to be kept determines the local situation of the shares: in order to 
decide as to liability to or immunity from local taxation. The crucial 
inquiry is—‘‘Where could the shares be effectively dealt with.” 

A direct tax is one which is demanded from the very person who it 
is intended or desired should pay it. Indirect taxes are those which are 
demanded from one person in the expectation and the intention that he 
shall indemnify himself at the expense of another. The practical dis- 
tinction between direct and indirect taxation formulated by John Stuart 
Mill is not a legal definition but a fair basis for testing the character of 
the tax in question. 

Section 10 (2) of the Ontario Succession Duty Act provides: “No 
property in Ontario belonging to any deceased person at the time of his 
death or held in trust for him, . . . . shall be transferred, paid or 
given to the person entitled thereto until the duty, if any, is paid or secur- 
ity given therefor. Any Corporation or person allowing such a property 
to be so transferred, paid or given contrary to this sub-section shall be 
liable for such duty.” ` 


Held, the section was‘a case of- direct taxation and not one of indirect 
taxation. 


The Statute makes no provision for reimbursement of the Company 
from any quarter, and no such provision can be implied. 
Appeal No. 41 of 1929 from a judgment and decree of the 
Appellate Division of the Supreme Court:of Ontario. 
W. W. Tilley, K.C. and H. C. Kingstone, K.C. for appel- 
lants. 
~ Wilfred Graene, K.C. and A. N. Marquis, K.C. for 
respondent. Ore eS . 
7th November, 1929. Their Lordships’ judgment was 
delivered by 


Lorp MeErrivaALe.—The Erie Beach Company, Limited, 
appeals against the judgment of the Appellate Division of the 
Supreme Court in an action upon an agreed statement of facts 








*P.C. Appeal No. 41 of 1929, 7th November, 1929. 
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wherein the Company prayed a declaration that certain shares 
of its capital stock registered in the name of Frank V. E. Bardol, 
deceased, and other like shares allotable to him under a contract 
of his with the Company were not upon his death subject to 
duty under the Ontario Succession Duty Act; a declaration that 
the Company is not under section 10 of the Act liable to pay 
duty in respect of a transfer of such shares permitted by the 
Company before payment of succession duty thereon or security 
given for the payment of the same; and a declaration that 
section 10 of the Act in so far as it purports to impose the last- 
mentioned duty on the Company is ultra vires of the Province 
of Ontario. . 


Frank V. E. Bardol was at all material times domiciled in 
the State of New York in the United States of America. The 
plaintiff Company is incorporated in Ontario under the Ontario 
Companies Act, 1914, ‘having as its chief object the establish- 
ment, ownership and conduct of an amusement park upon a 
site at the village of Fort Erie on the Canadian shore of Lake 
Erie, within easy reach of the City of Buffalo. Mr. Bardol 
was apparently the person chiefly concerned in the undertaking. 
In consideration of assignments of property made by him to 
the Company 9,000 preferred and 1,000 ordinary shares of 
$ 100 each therein, fully paid, were agreed to be issued to him; 
one hundred of the ordinary shares were issued, ninety-six to 
him and four to nominees of his. The remainder were to be 
issued when and as he should direct, and remained ‘unissued at 
his death in April, 1925. Probate of the will of Frank V.E. 
Bardol was granted in 1925 in the proper court in the State of 
New York. The plaintiff company in 1926 issued certificates 
for the testator’s previously unissued shares, but was notified on 
behalf of the Attorney-General of Ontario that it would be held 
liable under the terms of the Provincial statutes if it should per- 
mit any transfer before succession duty had been paid or secured. 
Thereupon the Company brought the present action. At first in- 
stance judgment was given in its favour, but upon appeal the 
Court of Appeal was unanimously of opinion against the several 
contentions raised by the plaintiffs. The Court held the shares 
to be subject to succession duty, the statute tra vires of the 
Provincial Legislature, and the contingent liability of the Com- 
‘pany under section 10 to be well founded in law. 


The Ontario Succession Duty Act (R.S.O., 1914, c. 24) 
by section 7 imposes succession duty on “all property situate in 
Ontario and any income thereon passing on the death of any 
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person, whether at the time of death domiciled’’ in Ontario or 
elsewhere, and no question was raised but that this enactment 
so far as section 7 goes is within the legislative powers of the 
‘Province as a measure of direct taxation within the terms of the 
British North America Act, 1867, section 92. What was mainly 
in dispute upon the hearing at this Board was whether the shares 
in question were assets of the testator situate in Ontario. There 
was, however, the further question whether, in any view of the 
matter, section 10 of the statute, imposing liability not upon 
succession to shares, but upon the Corporation in which the 
shares exist, without the accrual of any successory interest in 
them to the Company, is or is not indirect taxation and-so beyond 
the legislative powers of the Province. The material words 
of section 10 are these :— 

‘‘No property in Ontario belonging to any deceased person at the 
time of his death or held in trust for him, . . . whether such deceased 
person was at the time of his death domiciled in Ontario or elsewhere, 
shall be transferred’. . until the duty, if any, is paid, or security given 
therefor, and any Corporation or person allowing such property to be so 
transferred - . contrary to this sub-section shall be liable for such duty.’’ 

The nature of the property in the shares in question depends 
in the main—if nòt wholly—upon the terms of the enactment 
under which the plaintiff Company subsists: the Ontario. Com- 
panies Act, 2 Geo. V, c. 31. This statute of the Provincial legis- 
lature provides for the grant of incorporation by the Lieutenant- 
Governor in Council, for purposes whereto the authority of the 
legislature extends, to be set forth in the petition for incorpora- 
tion. One of the antecedent requirements for incorporation is 
a statement by the petitioner or petitioners of a place in Onta- 
tio where the head office of the Company is to be situate. The 
shares are by section 56 to be deemed to be personal estate trans- 
ferable on the books of the Company. Under section 60 no. 
transfer is valid or effectual save as exhibiting the rights of the 
parties thereto toward each other until entry thereof is made in 
the bodks of the Company. By-law 22 of the Company pro- 
vides, further, that the shares shall be transferable only by the 
recording of the transfer on the stock-book of the Company 
at their head office or the office of their transfer agents, if any, 
andthe Company’s authorised form of certificate states that the - 


-shares are transferable only on the books of Corporation by the 


holder in person or his attorney upon surrender of the certi- 
ficate properly endorsed. By section 118 of the statute the Com- ` 
pany’s register of shares and shareholders is required to be kept 
at its head office “within Ontario,” and (by section 119) avail- 
‘able for inspection. There is provision in the statute—see 
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sections 52 and 119—for relaxation of the stringency of some 
relevant provisions by special Act, or letters patent, or by-laws, 
or leave of the Lieutenant-Governor, but no such special sanc- 
tion exists in this case. By section 121 of the statute, jurisdic- 
tion is given to the Supreme Court of Ontario to order rectifica- 
tion of the books, and to determine questions of title in relation 
to the shares. 

On the face of the statutory conditions above enumerated, 
it must be seen that if the Corporation has a local habitation 
Ontario is its locality. For the appellants, however, facts are 
relied upon such as in the case of an individual might well have 
warranted an argument, that the person in question had chosen 
as his place of domicile the State of New York and had follow- 
ed up his choice by action effectual to secure domicile there. 

Frank V. E. Bardol and his associåtes in the organisation 
of the Company and the conduct of its affairs appear to have 
been all of them people of the State of New York, Every 
meeting of the Company, whether of shareholders or of direc- 
tors, took place in the City of Buffalo; the management of the 
Company’s business was conducted from its office in Buffalo; 
its books, records and documents were kept there; the common 
shares actually issued were issued there, and such transfers as. 
took place were made and recorded there. 

The appellants contended that shares in a joint stock. com- 
pany have no local situation, that, like debts and other choses in 


action and rights arising e+ contractu, they constitute property. 


of which the value—applying the maxim mobilia sequuntur per- 
Sonam—is taxable at the place of domicile of the deceased 
possessor. This view was adopted by Logie, J., at the trial of 
the action. 

A series of judicial decisions extending from Attorney- 
General v. Higgins’, in the Court of Exchequer in 1857, to 
Brassard v. Smith’, before this Board in 1925, have ascertained 
beyond possible doubt the test whigh must be applied to deter- 
mine the local situation of the shares of a joint stock company 
when that fact has to be determined in order to decide as to 
liability to or immunity from local taxation. Cotton v. Rex* 
and Burland v. Rex*, which were much discussed in the argu- 
ment here, show the working of the rule, but do not qualify it 
as previously laid down. 

In Attorney-General v. Higgins’, as in Brassard v. Smith, 
duty upon shares was in question. In Attorney-General v. 
1. (1857) 2 H. & N. 338. 2. (1925) A.C. 371. 

3. (1914) A.C. 176. 4. (1922) 1 A.C. 215. 
R—28 
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Higgins’ Baron Martin held that when transfer of shares in a 
Company must be effected by a change in the register, the place 
where the register is required by law to be kept determines the 
locality of the shares. Lord Dunedin, in delivering the judg- 
ment of this Board in Brassard v. Smith,’ epitomised the crucial 
inquiry in a sentence—“Where could the shares be effectually 
dealt with.” The circumstances relied upon’ by the appellants 
which show, the predilection of the members of the plaintiff 
Company for transacting its business in Buffalo; go far as they 
might; have, in their Lordships’ opinion, no material weight. 
The shares in question can be effectually dealt with in Ontario 
only. They are, therefore, property situate in Ontario and 
subject, to succession duty there. 


The remaining question in the case is whether the liability 
purported to he created by section 10 (2) of the statute in 
question is of such a nature as to render the sub-section null as 
being made without authority; that is to say, as exceeding the 
power of the Provincial Legislature under the British North 
Amierica Act, 1867, section. 92, to make laws in relation to direct’ 
taxation within the Province. On behalf of the appellants it 
was contended that the statute in so far as it purports to: create 
a liability in the plaintiff Company, does not in truth impose 
succession duty on the Company, but lays a tax upon persons 
not concerned in the succession in question in the expectation 
and with the intention that they shall indemnify themselves at 
the expensé of those actually interested in the succession, “A: 
direct tax,” it was said on undoubted authority, “is one which 
is.demanded from the very person who it is intended or desired 
should pay it. Indirect taxes are those which are demanded 
from one person in the expectation and the intention that he 
shall indemnify himself at the expense of another.” The prac- 
tical distinction between direct and indirect taxation formulated 
by John Stuart Mill in his “Political Economy” is, as was pointed 
out in Attorney-General of Rritish Columbia v. Canadian Pacific 
Railway Company’, “not a legal definition, ” but “a fair basis 
for testing the character of the tax in question.”- The question 
to’ be answered in the present case is not much helped by 
considering whether the impost effected by section 10 (2) 
resembles more nearly stamp duties such as were held in Attor- 
ney-General for Quebec v. Reed’, to be a form of indirect taxa: 
tion, or duties'on licences, which in Bank of Toronto v. Lambe," 








T (1857) Z H. & N. 338. 2. (1925) A.C. 371. 5. (1927) A.C. 934. 
6. (1884) 10 A.C. 141. 7. (1887) 12 A.C. 575. 
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were found to be direct taxes, or- indeed by examination of 
‘various other cases to which their Lordships were referred. It 
is in truth this—Is the intention of section 10 (2) that when a 
Corporation allows property of a deceased person to be trans- 
ferred without provision previously made for succession duty, 
the Corporation shall incur a liability beginning and ending with 
itself and answerable so far as legal liability goes out of its 
Corporate funds alone, or does the section intend that the Cor- 
poration shall pay the succession duty on behalf of the persons 
concerned, and by so doing become entitled to recover from such 
persons the amount paid? 


The answer to the question so stated must be determined 
by the terms of the statute. Sub-section 10 (2), it will be seen, 
does two things. It enacts a prohibition in the words following: 

“No property in Ontario belonging to any deceased person at the 
time of his death or held in trust for him, whether such deceased person 
was at the time of his death domiciled in Ontario or elsewhere, shall be 
transferred, paid or given to the person | entitled thereto until the duty, if 
any, is paid or security given therefor.’ 

Next it proceeds to provide that— 


“Any Corporation or person allowing stich prdperty to be so trans- 
ferred, paid or given contrary to this sub-section shall be liable for stich 
duty.” 


The statute makes no provision for reimbursement of the 


Company from any quarter, and no such provision can be im-, 


plied. Breach of a statutory prohibition is prima facie a mis- 
demeanour. It could no doubt be argued on the part of a person 
convicted of the misdemeanour of a wilful breach of the prohibi- 
tion here under consideration that’ his guilt involved him only 
in the liability created by the second enactment in the sub-section, 
and if that question arises it will be determined. Meantime, 
it is sufficient to say, as is said in the judgment of the learned 
Chief Justice in the Court of Appeal, “The sub-section penalises 
a Company which permits any property of a deceased pesson to 
be transferred until the duty payable in respect thereof is paid 
or secured, and the Company is not entitled to recover the 
penalty from the beneficiary.” 


Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The costs here and below will 
be borne by the appellants. 


Solicitors for appellants: ` Lawrence Jones & Ca. 
l Solicitors for respondents:, Blake & Redden, 
K.J.R, - Appeal dismissed. 
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[FULL BENCH.] ` 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction.) 
PRESENT:—Mr. Horace Owen Compton BEASLEY, 
Chief Justice, MR. JUSTICE ANANTAKRISHNA AIYAR AND MR. 
JUSTICE CURGENVEN. 


K. P. Muhammad Kasim Rowther .. Petitioner* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Indian Income-tax Act (XI of 1922), Ss. 22 (4), 23 (4)—Account 
books of foreign business—Right to call for—Failure to produce—Onus of 
proving disability. i 
_ The Income-tax Officer is entitled to require the assessee to produce 
the books of his foreign business. Where an Income-tax Officer calls upon 
an assessee to produce account books which ordinarily would be in_his 
possession and control, the assessee has got to show that he is incapable 
of producing them. If they would not ordinarily be in his possession and 
control, the onus would then lie on the Officer to show the assessee could 
produce them but has failed to do so, i 

Case stated by the Commissioner of. Income-tax, Madras, is as 
follows :— . è . . 

In accordance with the High Court’s order quoted above I 
have the honour to refer the following case for the opinion of 
the Hon’ble the Judges of the High Court under section 66 (3). 

2.: The petitioner is a resident of Kondagai within the juris- 
diction of the Income-tax Officer, Negapatam. He owns lands 
and house properties in British India and is a partner owning a 
4|5th share in a firm carrying on business in cloth and rubber in 
Penang in the Federated Malay States. 

3. The deed of partnership under which this business is 
carried on reserves to each’ partner the right of free access to 
the accounts’and the right to inspect and copy them. 

4. For the assessment of the year 1928-29 the petitioner 
was called on to make a return of his income in the prescribed 
form. *He returned the form sent to him without entering any 


‘figures in it. But on the férm was written in Tamil: “No in- 


terest, income or business.’ The Income-tax Officer called on the 
petitioner by a notice under sections 22 (4) and 23 (2) to adduce 
evidence in support of his return and to produce certain accounts 
and documents. In response to this notice the petitioner’s autho- 
rised agent appeared but did not produce any evidence. The 
Income-tax Officer had reason to believe that the petitioner had 
been receiving remittances from his business abroad. He, there- 
fore, required him again by a notice issued under section 22 (4) 
oS a a 


<. 40.P, No. 145 of 1929, 14th April, 1930. 
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of the Income-tax Act to produce the accounts relating to thé 
cloth business at Penang-and the rubber estates at Perlis in the 
Federated Malay States for the years 1925-26 to 1927-28. This 
notice was accompanied by a covering letter, dated 3rd September, 
1928, of which I enclose a copy—Exhibit A. The petitioner did not 
produce the accounts but stated that the business in fhe Federated 
Malay States was a partnership concern and that as the account 
books were the property of the partnership he was unable to pro- 
duce them. As the petitioner had not produced any of the 
accounts specified in the notice, the Income-tax Officer held that 
he had failed to comply with the notice under section 22 (4) and 
accordingly made an assessment on the petitioner under section 
23 (4) on an income of Rs. 1,00,133 as under: 


Rs. 
Property p3 133 
Foreign profits P E in 1 British India .. 1,00,000 


Total .. 1,00,133 


_ 5. The petitioner applied to the Income-tax Officer under 
section 27 for a re-opening of the assessment but the Income-tax 
Officer declined to re-open the assessment as he was not satisfied 
that the petitioner had been prevented by sufficient cause from 
complying with the notice under section 22 (4). A copy of the 
order giving reasons for this decision is enclosed—Exhibit B. 


6. The petitioner appealed to the Assistant Commissioner 
against the Income-tax Officer’s. order. Though the question be- 
fore the Assistant Commissioner was merely whether the petitioner 
had or had not been prevented by sufficient cause from complying 
. with the notice issued to him by the Income-tax Officer for the 
production of the foreign accounts, he allowed the petitioner even at 
that stage a further opportunity of producing evidence. He sug- 
gested that copies should be made from the day books in Penang 
relating to the year 1927-28, and the petitioner gave a written under- 
taking, dated 18th December, 1928, to do so. A copy of this is 
enclosed—Exhibit C. On March 5, 1929, he produced an extract 
of his personal ledger taken from the books of the Penang firm and 
along with this presented a petition, a copy of which is enclosed, 
Exhibit D. The extract showed that he had received Rs. 5,000 in 
Madras in return for a cheque drawn upon his Penang business. 
In the absence of fuller evidence the Assistant Commissioner was 
uot prepared to believe that this was the only remittance. As even 
at this stage the petitioner had not produced either the accounts or 
copies of them (apart from the extract above mentioned) the 
Assistant Commissioner dismissed the appeal. 


- 7. The petitioner then applied to my predecessor for a refer- 
ence to the High Court on two alleged questions of law said to 
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arise out of the Assistant Commissioner’s order. My predeces- 
sor declined to make a reference. 


8. On the petitioner's application to the High Court, the 
Court has now ordered me to refer the following two questions for 
its opinion and I accordingly refer them. 


Question (1).—“Whether on the facts found in this case it 
is open to the Income-tax authorities to require the petitioner, who 
is’ assessed under section 23 (4), to produce all the original 
accounts of the firm carrying on business outside British India.” 


Question (2)—‘Whether it is open to the authorities to 
require copies of the whole accounts to be produced.” 


9.7 My opinion on these questions is as follows :— 


Question (1)—The provision of: law empowering the 
Income-tax Officer to require the production of accounts is section 
22 (4).. The power is conferred subject to two restrictions: (7) 
that the person required to produce the accounts must be a person 
upon whom a notice under section 22 (2) has been served; and 
(ii) that accounts relating to a period more than 3 years prior 
io the previous year may not be called for. Subject to these 
restrictions an Ingome-tax Officer may require the production of 
any accounts. The profits of a foreign business are liable to tax 
if remitted—section 4 (2)—and the accounts of such a business are 
evidence both of the amount of the profits and of the fact of 
remittance. I consider, therefore, that it was open to the Income- 
tax Officer to call for the foreign accounts in this case. 


The fact that the accounts were in this instance those of a 
partnership does not appear to alter the legal position. The peti- 
tioner was the dominant partner with a 4|5th share in the firm. 
The accounts, if not in his physical possession, were certainly under 
his control. He had the right to inspect and copy them. His 
Statement that in the matter of their production he was overtuled 
by his partner was rightly disbelieved, and even if true would not 
justify his failure to comply with the notice. ` 


Question (2).—The formal ground on which assessment was 
made under section 23 (4) in this case was the petitioner’s failure 
to respond to a notice calling for the original accounts. It was 
made clear that other evidence, such as day-book extracts or 
copies, if in existence, would be considered, but nothing turns on 
that. Petitioner was not assessed under section 23 (4) for 
failure to produce “copies of the whole accounts,” and I submit, 
therefore, that this question is one which on the facts of the case 
does not arise. But it is clear that copies of the accounts, if in 
existence, are documents which can be called for under section 
22 (4), which does not relate to accounts alone, i 
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T. V..Muthukrishna Aiyar, N. Muthuswami Atyar and 
M. Subbaroya Atyar for assessee. 


- M. Patanjah Sastri for Commissioner of Income-tax. 
The Court delivered the following 


Jupement.—The question referred to us by the Commis- 
sioner of Income-tax is as follows :— 

“Whether on the facts found in this case it is open to the Income-tax 

authorities to require the petitioner, who is assessed under section 23 (4), 


to produce all the original accounts of the firm carrying on business 
outside British India.” . 


The facts of the case are that the assessee, who resides in 
British: India, carries on business in Penang in partnership with 
another who is in Penang and that in respect of the partnership 
the assessee is entitled to a 4|5th share and the other partner in 
Penang to 1|5th share. The Income-tax Officer called upon the 


agsessee to produce all his account books, day books, ledgers, 


etc., of the Penang business. The assessee did not comply with 


the request. Before the Income-tax Officer he stated his in-_ 


ability to do so and he produced before him his 1|5th sharer 
who stated that he was unwilling that the as8essee should pro- 
duce the Penang account books. It is quite clear on reading 
the order of the Income-tax Officer and it is definitely so stated 
in the order of the Commissioner of Income-tax that this 
story was not believed by the Income-tax Officer and certainly, 


having regard to the fact that in this partnership he is a 4[5th 


sharer, it does not seem to us to be at all likely that the 1|5th 
sharer would have refused to produce the Penang account books 


if his partner had so requested. The whole story sounds a 


most improbable one and we think that the Commissioner of 
Income-tax has taken up the correct position in disbelieving the 
story. | , , 


The question to be considered here is, first of all, whether, 


when a foreign business is carried on by. an assessee in British 
India, the Income-tax Officer is entitled to require the assessee: 


to produce the books of his foreign business. On this point. 


_we are clearly of the opinion. that the Income-tax Officer. i 
entitled to do so. f ve 


The next point that arises is, what account books is he 
entitled to call upon the assessee to produce? The answer to 
this question obviously must be such account books as are neces- 
sary to enable the Income-tax Officer here either to check the 
return already made by the assessee or himself to form an 
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estimate of the income of the assessee. In this case it is con- 
ceded by the assessee that the Penang books were relevant. 
Obviously they were because one of the things the Income-tax 
Officer has to consider was whether the remittances from 
Penang to British India came out of capital or whether they 
came out of profits made in the Penang business. If there 
were profits of an amount sufficient to enable the remittances 
to be made to British India, then the inference is that the re- 
mittances came out of profits. So the first thing the Income- 
tax Officer had to consider was whether any profits and, if so, 
to what amount had been made in Penang. Clearly for the 
purpose of deciding that question he had to have inspection of 
the Penang account books and by Penang account books we 
mean not only the ledger but also the cash and the day books. 


The other question arising is whether, if the assessee does 
not produce the account books, the Income-tax Officer is entitled 
under all circumstances to make the assessment under section 
23 (4) of the Indian Income-tax Act. We think that it has 
got to be shown that the assessee could comply with the order 
for the production of the account books. It clearly would not 
be right to say that the Income-tax Officer is entitled to call 
upon a pérson to produce account books which would not ordi- 
narily be in the possession and control of that person. We 
think that the right view to take of the case is that where an 
Income-tax Officer calls upon an assessee to produce account 
books which ordinarily would be in his possession and control, 
then the assessee has got to show that he is incapable of pro- 
ducing them. Of course, if the Income-tax Officer calls upon 
the assessee to produce account books which would not ordi- 
narily be in his possession and control, then the onus would lie 
upon the Income-tax Officer of showing that the assessee. could 
produce them. but has failed to do so. In this case, for the 
reasoys we have already stated, it is quite clear that the books 
were under the control of éhe assessee, that he could have pro- 
duced them and that he failed to comply with the notice issued 
to him to produce them. Under these circumstances the Income- 
tax Officer was quite entitled to make the assessment under 
section 23 (4) of the Indian Income-tax Act. -The question. 
referred to us is answered accordingly. The assessee will pay 
Rs. 250 costs to the Commissioner of Income- tax. 


S. R. Reference answered in the affirmative. 


ix] 


IN. THE HIGH COURT OF JUDICATURE AT. MADRAS. 


-e Present:—Mr. JUSTICE ANANTAKRISHNA -AIYAR AND 
Mr. JUSTICE CORNISH. Pre N 
Anganna Reddi and others . ©- .. Appellanis* 

EE - (Respondents 2, 4 and. 5Y 
Subbaroya Chettiar and another - - ,, Respondents 

S Gk k (Petitioner and 1st -Respondent): 
Civil Procedure Code (V of 1908), S. 144, O. 21, R. 53 (3), O: 22; R. 10 

(2)—Restitution proceedings—Attachment decree-holder of an original 
decree—Whether lable to restitution on a reversion of the original decreg 
by the Appellate Court. i 

A decree-holder attached a decree which the judgment-debtor got 
against another person whose appeal against that decree was pending in the 

High Court, and realised the decree amount. On a reversal by the Appellate 
Court of the original decree that was attached, the appellant sought relief 
by way of restitution proceedings against the attachment decree-holder. 

Held, that if as representative of the original decree-holder,. an attach- 
ment decree-holder is entitled to the benefits of execution provided by the 

Code, he must also be liable, similarly, as the original decree-holder to the 
burdens imposed upon such decree-holder by the Code’ when the decree in 
execution, of which proceedings were taken, is--subsequently reversed on 
appeal. i 

Kedar Nath v. Jai Berhma, (1916) 37°1.C. 863;°Jai Berhma v. Kedar 

Nath Marwari, (1922) L.R. 49 I.A. 351: I.LiR. 2 Pat. 10: 44 M.L.J. 
735 (P.C.), Jatindra Nath v. Sarat Chandra, (1918) 29 C.L.J. 360: and 
Govindappa v. Hanumanthappa, (1912) I.L.R. 38 M. 36: 23 M.L.J. 513, 
referred. : 


Appeal against the order of the District Court of South 
‘Arcot, dated 30th November, 1928 and made in E.P.R. No. 5 
of 1928 in O.S. No. 1 of 1924. ` > — 

C. S. Venkatachariar for appellants.. 

K. P. Padmanabha Pillai for respondents. 

The Court delivered the following ` 

Jupcment.—This appeal raises a question relating to the 
construction of section 144 of the Civil Procedure Code. In 
‘O:S. No. 1 of 1924 on the file of the District Court of South 
Arcot, ‘Periathambi Dorai obtained a decree against Subbaroya 
Chetty- for 'money. Subbaroya Chétty had preferred an appeal 
to the High Court against that decree. Pending appeal the 
appellant before us, Anganna Reddi, who had obtainéd' a` decree 
in O.S. No. 11 of 1923 on the file of the Salem Court against 
Periathambi Dorai, had his decree transferred to the South 
Arcot Court and he attached the decree which Periathambi Dorai 
` had obtained against Subbaroya Chetty in O.S. No. 1 of 1924. 
' In execution of the attached decree the appellant, namely, the 
decree-holder in O.S. No. 11 of 1923, was able to realise a sum 
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of Rs. 3,000, The result of Subbaroya Chetty’s appeal to the 


- High Court against the decree in O.S. No. 1 of 1924 was that 


the High Court reversed the judgment of the Trial Court and 
remanded the suit for fresh disposal. The result of the fresh 
disposal by the Trial Court was that Periathambi Dorai’s suit 
was dismissed. It is said that an appeal is pending in this Court 
against that decree dismissing the suit. In the meanwhile Sub- 
baroya Chetty, the judgment-debtor in O.S. No. 1 of 1924, 
applied to the South Arcot Court for restitution against Anganna 
Reddi, the decree-holder in O.S. No. 11 of 1923, who as attach- 
ing decree-holder of the decree in O.S. No. 11 of 1923 had 
realised Rs. 3,000 from the defendant, Subbaroya Chetty. He 
alleged that the decree in O.S. No. 1 of 1924 having been 
ultimately reversed and as things stand at present, he is entitled 
to have restitution under section 144 of the Code. The plea of 
Anganna Reddi was that the rights if any which Subbaroya 
Chetty had were only against Periathambi Dorai and not against 
Anganna Reddi. That contention of Anganna Reddi having 
been overruled by the Lower Court, the Lower Court allowed 
execution by way of restitution to proceed against Anganna 
Reddi in respect of Rs. 3,000 drawn by him with interest. It 


is against’ that decision that Anganna Reddi has preferred the 


present miscellaneous-appeal. j 


It was argued on behalf of the appellant by his learned 
Advocate that the judgment-debtor Subbaroya Chetty was not 
entitled to any relief as against him, and that Subbaroya Chetty’s 
relief should be sought by proceeding against Periathambi Dorai. 
He argued that Anganna was not the decree-holder on O.S. 
No. 1 of 1924 nor an assignee of the decree-holder and conse- 
quently no restitution proceedings should be started as against 
him. In answer to that contention, it was urged on behalf of 
the ‘respondent that section 144 read with Order 21, Rule 
53 (3) and*Order 22, Rule 10 and also section 146 of the 
Code entitled Subbaroya Ghetty to relief against the appellant. 
Now Order 21, Rule 53 (3) indicates that x 

‘‘The holder of a decree sought to be executed by the attachment of 


` another decree of the nature specified in sub-rule (1) shall be deemed to be 


the representative of the holder of the attached decree and to be entitled 


to execute such attached decree in any manner lawful for the holder 
. thereof ;” 


so that, this section specifically says that such attaching 


_decree-holder shall be deemed to be the representative of the 
| holder of the attached decree and as such entitled to execute such 


attached decree. Turning now to Order 22, Rule 10 which 


- is the section prescribing the procedure to be followed ‘In cases 
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of assignment before final order in suits, clause 2 of Order 22, 
Rule 10 provides as follows :— 


“The attachment of a decree pending an appeal therefrom shall be 
deemed to be an interest entitling the person who procured such attach- 
ment to the benefit of sub-rule (1).”’ 


Reading these two provisions of law together, it is, we think, 
reasonably clear that the attaching decree-holder in these cir- 
cumstances is the representative of the original decree-holder 
for purposes of execution. Restitution proceedings are essen- 
tially proceedings in execution. If as representative of the 
original decree-holder, an attaching decree-holder is entitled to 
the benefit of execution provided for by the Code, he must also 
be liable, similarly, as the original decree-holder to the burdens 
imposed upon such decree-holder by the Code when the decree in 
execution of which proceedings were taken is subsequently re- 
versed on appeal. Section 146 is also relevant in this connection. 
That section indicates that 


“Save as otherwise provided by this Code or by any law for the 
time being in force, where any proceeding may be taken or application 
made by or against any person, then the proceeding may be taken or the 
application may be made by or against any person claiming under him?’ 


Subbaroya Chetty would undoubtedly be entitled to take 
out proceedings under section 144 against Periathambi Dorai, 
the original decree-holder. Under section 146, as Anganna 
Reddi is the representative of Periathambi Dorai for purposes 
of execution, Subbaroya Chetty is entitled to take similar pro- 
ceedings against Anganna Reddi. It was argued that there is 
a difference between the attachment of a decree and an assign- 
ment of a decree. No doubt it is so. An assignment of a 
decree will vest in the assignee all the rights of the original 
decree-holder, whereas in the case of an attaching decree-holder 
the section only makes him the representative of the original 
decree-holder to the extent necessary for the purpose of satisfy- 
ing his decree. It is possible that the original decree which was 
attached was for a sum much larger than the amount of the 
decree for which that decree was attached. In the case of an 
assignment of a decree, this Court has laid down in Govindappa 
v. Hanumarithappa’ that an assignee decree-holder would be 
liable to be proceeded against under section 144 in case the origi- 
nal decree was reversed in appeal even though the assignee 
decree-holder was not a party to the final decree which reversed 
the Lower Court’s decree. Fhe learned Judges observed ‘that 
it was open to the assignee decree-holder to make himself a 
party to the appeal, and- if he trusted the original decree-holder 
E 
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ati to-do the needful, he could not subsequently be heard to say” 
Wi that he was prejudiced by not himself being a party on record 
Subbaroya 


Chettiar, i the appeal. Similarly, reading Order- 21, Rule 53 with 
Order 22, Rule 10 it is reasonably clear that it was open to, 
the attaching decree-holder to make himself a party to the appeal 
and, not having made himself a party, he cannot be heard to 
complain that the original decree-holder on record did not suffi- 
ciently represent him. The cases quoted by the appellant, 
namely, Kedar Nath v. Jai Berhma* and Jai Berhma v. Kedar 
Nath Marwari, as also Jatindra v. Sarat* are not cases where a 
person standing in the position of a decree-holder took coercive 
steps to have the properties of the judgment-debtor brought to 
sale .by processes in execution. These were cases where money 
decree-holders finding moneys belonging to their judgment- 
debtor in Court proceeded to get at the same under section 73 
of the Code. The Courts held, that in the circumstances, they 
could not be said to be decree-holders or -representatives of 
decree-holders in the sense that the judgment-debtor would be 
entitled to -proceed against them in case the orders were subse- 
quently reversed. On the other hand in Raja Rao v. Anantha- 
narayanan Chetty the Officiating Chief Justice remarks as 
follows :— 


“‘The decree-holder in that case was the person responsible for wrong- 
fully bringing the properties to sale. In the present case refund is asked 
for from persons who had nothing to do with causing the auction sale, 
but merely profited by it, in the way of rateable distribution under the 
orders of the Court. This distinction seems to me to be of considerable 
importance in connection with the exercise of extraordinary powers which 
are of a purely equitable and discretionary nature.” 

“Courts, in exercising jurisdiction under section 144, do so 
by virtue of the equitable jurisdiction to set right the injustice 
caused by the Lower Courts passing erroneous decrees and by 
allowing proceedings to be taken thereunder. In such cases it has 
been pointed out that it is the duty of the Court as far as possi- 
ble: toerestore parties to the position in which they would have 
been had not the erroneous orders been passed. No doubt in 
its anxiety to work out justice, a Court should not in the exercise 
of powers under section 144 work out injustice in particular 
eases: - Having regard to the facts in the present case we are. 
notin a position to say that the Lower Court was not entitled to 
pass:orders directing the appellant to restore the benefit that he 
received by executing the decree in O.S No. 1 of 1924. -` . 











gabiaren al Tt. 2U (1916} 37 I.C. 863. oe es 
3, --€4922)- ER. 49-A s 351; ILLIR.2 Pat IVA MLJ: 735 (PIC). 
4. (1918) 29 “CiL.F:-3695 0: - "5° (19217-42 M:E.J. 308 at 311. 


LIX] e THE MADRAS LAW JOURNAL REPORTS. 229 


'- The order passed by the Lower Court is accordingly right, 
and we dismiss the appeal with costs. The respondent will, 
however, be directed not to draw the money-from the Lower 
Court for a period of one month from this date. The stay 
petition is dismissed. 


Ke, **: . ` Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT:—MR. JUSTICE KRISHNAN PANDALAI. 


Thadi Subbi Reddi .. 1st Accused*. 


Criminal Procedure Code, 1898 as amended, S. 195 (1) (c)—Couri— 
Assistant Registrar of Co-operative Societies—Offence under S. 471, Penal 
Code—Use of forged document prior to proceedings before Couri—Com- 
plaint by that Court if necessary—Practice—Direct decision of High Court 
—Duty of Subordinate Court to take guidance therefront. Í 


The Assistant Registrar of Co-operative Societies, to whom a dispute 
touching a debt due to a society by a member is referred, is a Court within 
the meaning of S. 195, Criminal Procedure Code. 


Even when the use as genuine of a forged document under S. 471, 
Indian Penal Code, is prior to the proceedings before,the Court, the com- 
plaint of the Court before which that document was filed or used is neces- 
sary under S. 195 (1) (c) of the Code of Criminal Procedure. 


Re Parameswaran Nambudri, (1915) I.L.R. 39 Mad. 677, followed. 
_ When there are decisions of the Madras High Court bearing on the 
point involved in a case, it is the duty of a Subordinate Court to be 
guided by them rather than by the decisions of other High Courts. 
Letter of the Assistant Sessions Judge of East Godavari 
at Rajahmundry, Dis. No. 91, dated 10th January, 1930, 
requesting that for the reasons stated, the High Court will be 
pleased to quash the commitment against Thadi Subbi Reddi, 
the Ist accused in regard to an offence under section 471, 
Indian Penal Code, made by the Sub-Magistrate of Kothapeta 
to the Sessions Court of East Godavari at Rajahmundry in his 
committal order, dated 19th November, 1929, in P.R.C. No. 6 
of 1929 on his file. k 


D. Suryaprakasa Rao for 1st accused. 


P. Govinda Menon for The Public Prosecutor on behalf 


of the Crown. , 
The Court made the following 


* ` OrDeER.—This is a reference under section 215 of the Code 
of Criminal ‘Procedure by the Assistant Sessions Judge of East 
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Subbi Reddi, 


Dee Godavari requesting this Court to quash the committal under 


section 213-to that Court of the respondent Thadi Subbi Reddi. 

The respondent was the President of a Co-operative Society. 
‘Another person who was committed along with him to the 
Lower Court was the secretary of the same society. They 
and three other people were charged with having got up a bond 
for Rs. 750 purporting to be executed by one Karri Venkata- 
reddi in favour of the Society, the respondent Subbi Reddi 
signing it as a'surety. The respondent and the secretary are 
alleged to have, after putting this upon the record of the co- 
operative society, handed it over to their successors when they 
left the office on the 2nd of November, 1928. Wher the new 
President filed a suit on the bond before the Assistant: Regis- 
trar against Karri Venkatareddi, the alleged maker, and the 
respondent as surety, Karri. Venkatareddi brought a criminal 
complaint of forgery. against the respondent, the secretary, and 
three others. The: respondent and the secretary were “also 
charged with having used the bond knowing it to be a forgery 

- by handing it over to their successors in office. The Magistrate 
committed the five accused. In the Sessions Court the charge 
of forgery was ordered to be dealt with separately from the 
charge of using’a forged document as genuine, because the latter 
charge only affected ‘the respondent: and the secretary, whereas 
the former affected all the five accused persons. But in the 
Sessions Court it was discovered that the bond having been filed 
before the Assistant Registrar for the purpose of the suit, the 
case of forgery against the respondent and of using the docu- 
ment as a genuine document against the respondent could not 
proceed for want of the necessary complaint under section 195 
of the Code of Criminal Procedure. As the trial on the forgery 
section had begun the learned Sessions Judge discharged the 
respondent in that case relying upon certain decisions which 
show that that is thé proper course when the defect is discovered 
after*the trial has begun. But the trial under section 471 
against the respondent not*having actually commenced, he has 
reported the matter to this Court for the committal being 
quashed. 

The two questions which arise are: (1) Whether the Assist- 
ant Registrar before whom the Co-operative Society has filed 
its suits or its claim for enforcing the bond is a Court within 
the meaning of section 195 of the Code of Criminal Procedure, 
and, (2). if so, whether the fact of the mre use of the docu- 


195. (c). applies. to the case at all. ee dy SE ghee 
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On the first question, clause (2) of section 195 as amended 
in 1923 states that in clauses (b) and (c) of sub-section (1) 
of the same section the term “Court’’ includes a Civil, Revenue 
or Criminal Court, etc. It has been held that the.term. “Court” 
in this section has a wider meaning than the expression “Court 
of Justice” in the Penal Code and includes a tribunal entitled to 
deal with a particular matter and authorised to receive evidence 
bearing thereon in order to enable it to arrive at a determination 
upon the question. Vide Nanda Lal Ganguli v. Khetra Mohan 
Ghose. According to Rule 14 of the Rules made by the 
Local Government in pursuance of section 43 (1) of the Co- 
operative Societies Act, the Registrar to whom a dispute touch- 
ing a debt due to a society by a member is referred has power 
` to administer- oaths, to require the attendance of all parties con- 
cerned and of witnesses and to require the production of all 
books and documents relating to the matter in dispute, By 
the same rule the Registrar is required to give a decision in 
writing and when it is given the decision may be enforced on 
application to the Civil Court having jurisdiction over the subject- 
matter of the decision as if it were a decrge of Court. ` The 
Registrar acting under this Rule No. 14 falls clearly within the 
description of “Court” given in the decision cited and I, therefore, 
hold that the Assistant Registrar before whom the suit was filed 
was a Court. Gii 

On the second question, the learned Sessions Judge has re- 
ferred to In re Bhau Vyankatesh? Khatrati Ram v. Malawa 
‘Ram? and Kanhaiya Lal v. Bhagwan Das* to show that, even 
where the use as genuine of a forged document under gection 
471 is prior to the proceedings before the Court, the complaint 
of ‘the Court before which ‘that document was filed or used is 
necessary under section 195. But there is a decision of our 
own Court to the same effect; and where there are decisions of 
this Court it is the duty of Subordinate Courts to be guided by 
them rather than by the decisions of other High Courts. In Jn re 
Parameswaran, Nambudri,> with respect to a case which fell 
under section 195 (1) (b), it was held that “it (clause b) aims 
at doing so by providing that where, prior to the institution of 
the criminal prosecution, a properly constituted judicial .tribu- 
nal has placed itself in a position to determine whether the facts 
constituting the offence really exist, the Criminal Court should 
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Subbi Reddi, 


pa decline cognizance unless that tribùnal has, in effect, certified 


that in its opinion the complaint is one worthy of investigation.’ 
Cases under section 195 (1) (c) are as regards this matter on 
exactly the same footing as those which fall under clause (b). 
If anything, the matter has been put beyond controversy by the 
wording of clause (c) as amended which is “when such. offence 
is alleged to have been committed by a party to any proceeding 
in any Court,” etc. The word “alleged” shows that the use com- 
plained of may be before the proceedings in Court commenced. 
It follows that a complaint by the Assistant Registrar was in this 
case necessary before any Court could take cognizance of the 
charge under section 471 against the respondent.: The whole . 
of the proceedings, therefore, before the Magistrate were in- 
competent and the commitment by him must, therefore, be and 
hereby is quashed. . 


B.V.V. ` - + Commitment quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. 
PRESENT:—MR. JUSTICE ANANTAKRISHNA ‘AIYAR AND 
Mr. Justice CornisH. 


a 


.. Petitioner* 
` (Petitioner) 


Nagalinga Chettiar 


= OD, Bd 
Guruswami Aiyar and others .. Respondents 
(Respondents Nos. 2, 3 and 6). 


Nagalinga Civil Procedure Code (V of 1908), O. 21, R. 93—Court-sale of two 
Chettiar properties in single lot—Title of judgment-debtor to one item subsequently 
v found against—Application by purchaser for proportionate refund. of price 


Guruswami  paid—Maintainability. 
Aiyar. - 


' ©. 21, R. 93, Civil Procedure Code, is applicable only to cases of entire 
absence of any interest in the judgment-debtor in respect of the property 
sold afid not to cases where the judgment-debtor has some interest in the 
. property, however small that nfay be. 


. _ Where an auction-purchaser purchased two items of properties which 
were sold in one lot, and it was subsequently found that fhe judgment- 
debtor had no title to one of the items included in the lot, 


a 


Held, that the auction-purchaser was not entitled to apply for a 
` proportionate refund of the price paid by him. 


Petition under section 115 of Act V of 1908 praying the 
` High Court to revise the order of the Court of the Subordinate 
Judge of Negapatam in C.M.A. No. 2 of 1925 (C.M.A. 





“#C.R.P. No. 253 of 1926. . ` 17th March, 1930. 
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No. 94 of 1924, District Court, Negapatam) ‘preferred against 
the order of the Court of the District Munsif of Mayavaram 


in E.A. No. 50 of 1924 in S.C.S. No. 610 of 1920 on the 


file of the Court of the Subordinate Judge of Mayavaram. 
T. V. Muthukrishna Aiyar for petitioner. 
K. S. Sankara Atyar for 1st respondent. 
The Court delivered the following 


JupGMENT.—The applicant before us was the purchaser in 
Court auction of some immoveable properties sold in execution 
of a money decree. He purchased in one lot two items of pro- 
perties. In the sale proclamation it was mentioned that there 
was, already a partition in the family of the judgment-debtor. 
In execution of the sale certificate the auction-purchaser was 
put into possession of both the items of properties included in 
the lot. Subsequently at the instance of the other defendants 
in the case, who were exonerated from liability under the decree, 
one of the items was found not to be the property of the judg- 
ment-debtor but to be the property of the other defendants. The 
Court accordingly directed that the auctionspurchaser should 
deliver back to defendants 3 and 4 that item of property which 
was found to be their property. The auction purchaser filed, 


under Order 21; Rule 93, Civil Procedure. Code, an „application: 


inthe District Munsif’ s Court praying that. he mdy -be allowed 
a proportionate refund of the price paid by him. Both the 
Lower Courts have dismissed his application, and he has `pre- 
ferred the present petition. 


The present is a case where the auction-purchaser pur- 
chased certain properties which were sold in one lot. It is 
found that the judgment-debtor had title to some of the pro- 
perties included in the lot. It is also found that the judgment- 
debtor had no title in respect of some of the properties included 
‘in the lot. In these circumstances, the question was afgued 
whether the auction-purchaser is entitled either to have the sale 
set aside or to have a refund of proportionate amount of the 
purchase-money paid by him into Court. The prayer of the 
auction-purchaser in the application that he filed before the 
District Munsif was to have a proportionate refund of the price 
paid by him. We are of opinion that he is not entitled to such 
relief. It is settled Jaw that in Court sales there is no warranty 
of title in respect of the properties sold. It is only the right, 
title and interest of. the judgment-debtor in the properties in- 
cluded in the lot that pass to the auction-purchaser. Order 21, 
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Rule 93 would not apply to cases where a judgment-debtor has 
some interest in the property, however small the same may be. 
It would apply only to cases of entire absence of any interest 
in the judgment-debtor in respect of the.properties sold. That 
position, we take it, is clearly established. Having regard to 
the facts of the present case, namely, that the auction-purchaser 
does not complain of want of title in respect of some of the 
properties included in the lot—in fact he is in undisputed pos- 
session of some of the properties purchased by him—we think 
that the application for proportionate refund is unsustainable. 
In this view wé confirm the orders of the Lower Courts and 
dismiss the revision petition with costs. 


B.V.V. : Revision Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE KUMARASWAMI SASTRIAR AND 
Mr. Justice PAKENHAM WALSH. 


Maila Rai - .. Appelldnt* (Repdt.) 
v. 
Derappa and others .. Respondents (Applts.). 


Mortgagé by conditional sale—Execuied prior to 1858—Term for re- 


“demption ‘extending later—Law governing. 


A deed’of usufruétuary mortgage, executed in 1844 and containing ‘a 


‘condition for defeasance if not redeemed within 30 years, is governed “by 
the ruling in Thumbtisawmy’s case, (1875) L.R. 2 I.A. 241: ILL.R. 1 
M. 1 (P.C.). The principle of giving ‘effect to the intention of the 
parties evidenced by the contract is applicable to all mortgages alike, 
executed prior to 1858. 


Pattabhiramier v. Vencatarow, (1870) 13 M.I.A. 560; Bapirazu v. 
Kamarazu, (1881) I.L.R. 3 M. 26 and Ramasami v. Samiyappanaykan, 
(1881) I,L.R. 4 M. 179 (F.B.) ‘referred to. 


The fact that the term fixed for redemption went later than 1858 is 
immaterial. 

Kanthu v. Dasa Upadhya, (1914) 26 I.C. 376, referred to. 

„Appeal under clause 15 of the Letters: Patent against the 
judgment of the Honourable Mr. Justice Phillips, dated 27th 
July, 1925, in S.A. No. 1788 of 1922, preferred to the High 
Court against the decree of the Court of the Subordinate Judge 
of South Kanara in A.S. No. 263 of 1921 (A.S. No. 369 of 
1921, District Court) preferred against the decree of the Court 
of the District Munsif of Puttur in O.S. No. 128 of 1920. 

The Advocate-General (A. Krishnaswami Atyar) for 
appellant. 

T. Rangachartar for K. Y. Adiga for respondents, 





See ECR Cnn pa 
“  ¥LLP.A.--No, 26 of 1926. : 24th October, 1929, 
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The Court delivered the following 


JupcmentT.—This is an appeal against the decision of 
Phillips, J., reversing the decree of both the Lower Courts and 
dismissing the suit to-redeem. 2 


The facts aré shortly these. A deed of mortgage executed 
in 1844 was sought to be redeemed. The deed which is said to 
be a usufructuary mortgage deed, dated the 11th of December; 
1844, begins by stating that the mortgagor on account of his 
necessity usufructuarily’ mortgaged to the mortgagee for 248 
varahas the property described in the document. The material 
portion is as follows:— 


“Thus in total I received from you 248 varahas as detailed above and 
delivered this day to your possession the entire land, bagayat house, cow- 
pen and also out-house bearing the said beriz and I have also given to you 
one decision obtained by me in respect of the said land and also one yadast 
executed by Shama Rao, Amin of Uppinangadi Taluk Munsiff’s Court, for 
having delivered the said land to me. In future you alone shall pay the 
sirkar tirva to Government and enjoy the said land, bagayat house, cow- 
pen and out-house lying within the boundaries mentioned in the decision. 
You shall have no i to claim interest for the amount and I shall 
have no reason ‘claim any profits out of the said land. I 
shall pay the sete amount of 248 varahas to you in one lump sum 
after a period of twenty-five years and within a period of thirty years from 
this day and get back from you the said land, bagayat house, cow-pen and 
out-house, and also the two documents, viz., decision and yadast given to 
you. If I fail to pay the amount and get ‘back the land, etc., within the 
period mentioned above, you shall get the warg of the said land entered 
in your name, plant therein trees, etc., effect improvements therein and 
shall enjoy the same from generation to generation. I and my descendants 
shall have no interest therein. To this effect is the usufructuary mort- 
gage deed of land executed out of my free will? 


The word in. the original is “Moulya” or price. This mort- 
gage was not redeemed within the period specified and a suit 
was filed in 1920 for redemption. Phillips, J., held that the 
case came within the ruling Thumbusawmy Moodelly v. Hossain 
Rowthen, which was followed in Bapirazu' v. Kamarazu’ and 
Ramasami Sastrigdl v. Samiyappanaykan® The learned Judge 
observes: $ i 


“It seems to be immaterial whether the document purports to be a 
sale with a- condition of re-sale or whether it purports to be a mortgage 
with a condition that on failure to pay the mortgage money the property 
shall pass to the mortgagee. If the document was executed prior to 1858 
when first the above principle of law began to be modified; effect must be 
given to the intention of the parties.” 


Ag regards the second contention that the terms of the 
document should have been completed before igar the learned 








1. (1875) L.R. 2 I.A. 241: LL.R. 1 M. i (PC 
2. (1881) I.L.R. 3 M. 26. 3. (1881) I.L.R. 4 M. 179 (FB). 
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Judge following Kanthu v. Dasa Upadhya‘ held that that made 
no difference as" regards the construction of the terms. 


It is argued before us by the learned Advocate-General 
that the principle of giving effect to the intention of the parties 
evidenced by the contract in cases like the present should be 
confined to cases of mortgage by conditional sale, pure and 
simple, and as regards other mortgages this principle has no 
application. _ It is also contended that in cases where the period 
fixed in the deed would carry us later than 1858 the principle in 
Thumbusawumy Moodelly v. Hossain Rowthen* should not be 
applied and the ordinary rule as regards redemption must be - 
applied. As regards the first point, we do not see any reason 
for confining the principle to mortgages by conditional sale, 
pure and simple, which have been defined later on by the section. 
56 of the Transfer of Property Act. The Advocate-General’s 
contention is, that, unless the document is ostensibly a sale 
coupled with a condition for defeasance you ought not to apply 
the ruling in Tumbusawmy Moodelly vw. Hossain Rowthen,* So 
far ‘as we can see, the decision in Pattabhiramier v. Véncatarow 
Naicken’ was on,a document which was-not worded as a sale 
with a condition for defeasance. On the contrary it begins 
like a mortgage and contains a clause converting the mortgage 
into a sale if not redeemed. The document is set out at p. 561. 
The report is as follows :— ba? es 

“A mortgage bond had ‘been executed by the original parties, stipulat- 
ing that the mortgagee should enjoy the lands in lieu of interest, and that 
if the principal should be paid ‘in the season of harvest of any year,’ the 
mortgagee should receive it and give up the lands, of which possession 
was then given to the mortgagee; and it was also alleged that this mort- 
gage debt had been liquidated from the usufruct of the lands.” 

That was not a case of a document which began with sale 
and -ended with power to redeem. Similarly in Thumbusawmy 
Moodelly v. Hossain Rowthen* also we find that the document 
begins as ‘a mortgage, refers to the principal payments by instal- 
ments and enjoyment and then winds up by saying: 

“If, by the 30th of Panguni of the said Pramadhi, the money be 
not paid up in full, and balance still-remain due, you yourself shall take 
hold and enjoy such of the lands (herein) as you may like and as may 
be equivalent to the balance due . . . . . . as. if under the terms 
of a deed of absolute sale.’’ 

We can find very little in Pattabhiramier v. Vencatarow 
Naicken® or Thumbusawmy Moodelly v. Hossain Rowthen* to 





1. (1875) L.R. 2 I.A. 241: LL.R. 1 M. 1 (P.C). 
4. (1914) 26 I.C. 376. 5. (1870) 13 M.I.A. 560.. 
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hold that the Privy. Council confined their observations to cases 
where the document was in the form of a sale with a condition 
for redemption. If their Lordships of the Privy Council as 
contended for by the appellants’ advocate decided that the rule 
as to giving effect to the intention of the parties applied only 
in cases of mortgage where there was a sale with a covenant 
to reconvey on the mortgage money being paid, they would 
have stated the rule especially as the mortgage before them was 
not such a document. Their judgment applies equally to mort- 
gages with only a clause for reconyeyance. In Bapirazu v. 
Kamarazu? it was decided that as regards mortgages executed 
before 1858 the intention of the parties to the instrument must 
be given effect to. The Full Bench decision in Ramasainu 
Sasirigal v. Sariviyappanaykan® deals fully with the various 
kinds of mortgages ahd it is clear from the judgment of Sir 
Charles Turner, C:J., that he considered the question as regards 
the applicability of the ruling in Pattabhiramicr, v. Vencatarow 
Naicken® to cases, where the document is in the usual form of 
usufructuary mortgage containing a condition that it should 
become an absolute sale in a particular Event. At-page 183 
the learned Chief Justice observes: 


“The various forms of mortgage known to the Hindu Law are men- 
tioned in Colebrooke’s Digest, Edition of 1801, Vol. I, pp. 8i, 82.” 


Among these is the mortgage with a condition that, in the 
event of default being made in the payment of principal on or 
before. a date named, the property mortgaged shall pass to the 
mortgagee as an absolute purchaser. 

He then refers to variotts forms of mortgage. According 
to him, the decision in Pattabhiramier v. Vencatarow Natcken 
would apply to mortgages prior to 1858.. Under these circum- 
stances we think there is no reason to confine the application 
of the rule to documents which are in form mortgages by con- 
ditional sale. The test in these cases is what was the intention 
of the parties? We must presume that in the case of a’ mort- 
gage prior to 1858 the intention of*the parties according to the 
terms of the contract should be enforced and the Court should 
give effect to the intention. The second contention is that as 
the terms of sale became absolute and the property became 
absolute property of the mortgagee subsequent to 1858, the 
ordinary -principle of redemption should be applied. Reliance 
is placed upon a decision of Muthuswami Aiyar and Parker, JJ., 
in S.A. No. 122 of 1889. In that-case the mortgage was exe- 





2, (1881) LL.R. 3 M. 26. 3. (1881) I.L.R. 4 M. 179 (FB). 
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cuted in 1857 and their Lordships thought that there was no 
reason to apply the strict ruling of the Privy Council. The ques- 
tion, however, has been considered in a later case in Kathu 
v. Dasa Upadhya* The point directly arose for determination 
in that case and the learned Judges, Ayling and Sadasiva Aiyar, 
JJ., had to consider whether the fact that the term in the docu- 
ment went later than 1858 affected the question. The learned 
Judges observed: 


‘‘The respondent’s learned Vakil, Mr. Yegnanarayana Adiga, tried to 
take away the transaction under Exhibit XXII out of the class of tran- 
sactions to which the ruling in Pattabhiramier’s case5 applied by an inge- 
nious comment on two sentences which occur in the later case in Thumbu- 
sawmy Moodelly v. Hossain Rowthen.1 Those two sentences in the judgment 
are:—‘On a stale claim to redeem a mortgage and dispossess a mortgagee 
who had, before 1858, acquired an absolute title, there would’ be strong 
reasons for adopting the former course.’ (That is the course of treating 
the sale as having been absolutc.) ‘In the case of a security, executed 
since 1858, there would be strong reasons for recognising and giving effect 
to the Madras authorities, with reference to which the parties might be 
supposed to have contracted.’ It was argued that the first sentence favours 
only those deeds under which the alienees had acquired absolute titles 
before 1858 and not a deed like the present, under which the absolute 
title was acquired only in 1859, though the deed itself was executed before 
1858. Having regard to the observations in Pattabhiramier’s case} and the 
whole tenor of the observations in Thimbusawmy Moodelly -v. Hossain 
Rowthen’ (including the second sentence quoted above), we have no 
doubt that their Lordships of the Privy Council favoured the natural 
construction of all documents executed before 1858, whether the title had 
become absolute before 1858 or became absolute only after 1858, provided 


- the suit to redeem was brought after‘ the title had become absolute.”. 


It seems to us, with all deference, that the decision in 
Kathu v. Dasa Upadhya* ought to be followed and we have 
to give effect to the intention of the parties at the date of the 
transaction. That intention is evidenced by the condition in the 
document which says: : 


“If I fail to pay the amount and get back the land, etc, within 
the period mentioned above, you shall get the warg of the said land entered 
in yoùr name . . . . . and shall enjoy the same from generation to 
generation. I and my descendants shall have no interest therein.” 


If the terms of the deed were to be enforced, the rights 
must depend on what was agreed to when the mortgage was 
executed and not on any change in the law at the date when the - 
money was payable. l 

We agree with the decision of the learned Judge on both 
the points and dismiss the Letters Patent Appeal with costs. 

S.R. Appeal dismissed. 








1, (1875) L.R. 2 LA. 241: LL.R. LM: 1 (P.C). 
4. (1914) 26 I.C. 376. - 5. (1870) 13 M.I,A. 560, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Horace Owen Compton Beastey, Chief 
Justice, AND Mr. JUSTICE KRISHNAN PANDALAI. 


Shroff Veerappa and another .. Petitioners* 
(Aacused in Cr. R. C. No. 336 of 1929) 

and . 

Nawab Shiya-ul-Mulk and another .. Petitioners 


(Accused in Cr. R. C. No. 337 of 1929). 


Madras Local Boards Act (XIV of 1920), Ss. 166 (1), 207—Bus picking 
up passengers outside District Board area at separate fares and running 
on District Board road—Penalty—Liability to—Plying for hire and using 
the road—Distinction. 


The first part of section 166 is intended to make persons who ply a 
motor vehicle for hire, in the sense of soliciting custom, within the limits 
ot the District Board pay for it by taking out a licence and the latter part 
of it is intended to make persons who pick up passengers at separate fares 
outside the area of the District Board and who carry those passengers over 
a road of the District Board also take out a licence. 


‘Local Fund Overseer, Mayavaram v. Pakkirisami Thevan, (1927) 
1.L.R. 51 Mad. 527: 55 M.L.J. 213, referred to. 

Petitions under sections 435 and 439-of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
orders of the Court of Session of the Kurnool Division in 
Criminal Revision Petitions Nos. 1 and 2, dated -25th March, 
1929, preferred against the orders of the Stationary Sub- 
Magistrate of Kurnool in Calendar Cases Nos. 440 and 441 of 
1928. 


L. S. Veeraraghava Aiyar for petitioners in both cases. 


The Public Prosecutor (L. H. Bewes) for the Crown in 
both cases. 


The Court delivered the following 


JupGMENT.—The Assistant Enginecr, Kurnool, under the 
authority of the President, District Board, Kurnool, filed a com- 
plaint against the owner and driver, , respectively, of Bus 
No. K.U. 62, alleging that they had committed an offence by 
using that bus on the 15th October, 1928, for carrying passen- 
gers at separate fares on the Chittoor-Kurnool road without 
the District. Board’s licence, an offence coming within the pur- 
view of section 166 (1) of the Madras Local Boards Act of 
1920 and punishable under section 207 of that Act. The com- 
plaint was presented to the Stationary Sub-Magistrate, Kurnool. 


«Cr. R.C. Nos, 336 and 337 of 1929. 17th October, 1929. 


Veerappa 
Ln re. 
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Veerappa He recorded the complainant’s sworn statement, and holding 
A that the act complained of was not “plying a bus for hire” 
and that the contracts with the passengers had “been entered 
into within the limits of the Kurnool Municipality and not with- 
in the limits of. the jurisdiction of the District Board,. decided 
that, upon the allegations made, there had been no contravention 
of section 166 (1) of the Local Boards Act. He, -therefore, 
dismissed the complaint. A petition for revision was presented 
to the Sessions Court, Kurnool Division, by the complainant 
against the order, and the Sessions Judge set aside the order of 
the Sub- -Magistrate and directed the District Magistrate: to take 
the- complaint on the file and make such further enquiry into it 
as was necessary under the law. Against that order’ tlie’ peti: 
tioners have presented this Criminal Revision Petition. 


According to the sworn statement of the Local Fund 

Assistant Engineer, on the date in question, the bus was carry- 

ing passengers at “separate fares” from Kurnool to Nandyal, 

and the owner of the bus had not obtained the licence from 

the District Board required by section 166 (1) of the Madras 

A Local Boards Ach The facts seem to be that. the passengers 

~*," 2 were picked up within the municipal limits of Kurnool and 

‘ie carried in the bus to Nandyal, going over, in the course of the 

journey, ` one of the roads belonging to the District Board: of 

- 1° Kurnook For: the, purposes of the.argument before us and in ` 

‘ + the Court below, it was not suggested that any passengers were 

picked up by the petitioners at any place within the limits of the 
DistrictyBoard. - 


The short point for consideration by us is whether this 

_ motor bus under the circumstances must obtain a licence from 

the District Board of Kurnool. Section 166 (1). of the 
Madras Local Boards Act is as follows:— 

“No: person. shall, on any public road in a district, ply any motor 

vehicle for hire, or use any such vehicle for carrying passengers or goods 


at separate fares or rates on such road, except on a licence obtained from 
the President of the District Board’? 


The Stationary Sub-Magistrate held that the second: ‘part of 
clause (1) of section 166, namely, “use any such vehicle for 
carrying passengers or goods” must have the same interpreta- 
tion placed upon it as that applicable to the first part, namely, 
“plying for hire” and that, as there had heen no plying for hire 
within ‘the limits of the District Board’s area, no licence was 
necessary and no..offence. had been committed. ‘Before the 
learned. Sessions Judge, the petitioners relied on a decision 
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reported in Local Fund Overseer, Mayavaram v. Pakkirisana 
Tihevan.* In that case Madhavan Nair and Curgenven, JJ., 
held that a person, who lets out his car for hire within a 
Municipality, need not obtain a licence from a District Board, if 
the car travels beyond the municipal limits and traverses any 
of the District Board roads, and that the “plying of a motor 
vehicle for hire’, means the act of waiting for or soliciting 
custom, and, therefore, so soon as any person has hired it, the 
act of plying for hire is complete, and that it cannot be said 
that a vehicle plies for hire on a public road merely because 
it is made use of as a hired vehicle on that road, and that a 
vehicle cannot be said to ply for hire on ja road unless the 
actual hiring takes place on that road. The facts are set out 
on page 529 as follows:— 

“The case was tried as a summons case and he was asked to show 
cause why he should not be convicted upon a complaint that he had plied 
his motor car for hire from Mayavaram to Tranquebar: on the 27th, 28th 
and 29th March, 1925, without obtaining a licence. Although, however, 
the terms of the complaint were not supported by the prosecution evidence, 
a defence witness was examined who deposed that the accused was in 
the habit of letting out his car for hire to vakils, mirasidars and others 
wishing to engage a car for a trip from Mayavaramm. It may be taken, 
therefore, that the accused in ;this case admitted hiring out his car for 
journeys from Mayavaram. In the other case (Calendar Case No. 200) 
the question put to the accused was in similar terms and the evidence was 
in consonance with it. In both the cases, only the first portion of section 


166 (1) would apply, because, admittedly, there is no proof that the vehicles 
were used for carrying passengers or goods at separate fares or rates,” 


The statement of the facts, in our view, makes this case 
clearly distinguishable from that, because, according to the sworn 
statement of the Local Fund Assistant Engineer, the passengers 
in this case were carried at separate fares, whereas in Local 
Fund Overseer, Mayavaram. v. Pakkirisami Thevan* the whole 
bus had been engaged for the trip from Mayavaram. There- 
fore, the only thing that that Bench had to consider was the 
first part of section 166 (1) and not the latter part of it; and 
the argument on behalf of the Boayd in that case was that a 
vehicle plies for hire on a public road if it is made use of as a 
hired vehicle on that road, so that it is not a necessary. condi- 
tion that the actual hiring should take place upon that road. 
That argument, however, did not find favour with that Bench, 
and we think quite rightly. We are in entire agreement with 
the decision in that case. But here the facts are different. 
Before us on: behalf of the petitioners, it is argued that the 
latter words of clause (1) of. the section, namely, “use of any 
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such vehicle for carrying passengers at separate fares” on a 
District Board road mean plying for hire on a District Board 
road. If this is so, then the latter part of the clause is redun- 
dant. We cannot accept that argument. We think that that 
section is intended to make persons, who use the road of a 
District Board for making money by using motor vehicles upon 
it pay for that privilege. The first part is intended to make 
persons who ply a motor vehicle for hire within the limits of 
the District Board pay for it by taking out a licence, and the 
latter part of it is, in our view, intended to make persons who 
pick up passengers at separate fares outside the area of the Dis- 
trict Board, and who carry those passengers over a road of the 
District Board: also take out a licence. What is meant by “‘sepa- 
rate fares” is individual fares as distinguished from a fixed 
amount for the whole vehicle, and it was, ag we read the facts 
in Local Fund .Overseer, Mayavaram v. Pakkirisami Thevat’s 
case’, the latter case that was there being considered. 

We were referred to several, English cases, but except where 
the definitions are given of what is “plying for hire’’ they do not 
assist us, because we are here dealing with the words of a section, 
which, in our view, clearly express the intention of the 
Legislature. 

Under these circumstances, we are satisfied that the order 
of the learned Sessions Judge was quite proper and we agree 
with the reasons he has given for that order. This Criminal 
Revision Case is, therefore, dismissed. For the reagons given 
above, Criminal Revision Case No. 337 of 1929 is also dismissed. 


SiR « Petition dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.] 


PRESENT :—Lorp BLANESBURGH, LoRD WARRINGTON OF 
CLYFFE AND SIR CHARLES SARGANT. 


The Trustees Corporation (India), Limited .. Appellants* 
v. , 

The Commissioner of Income-tax, Bombay 
Presidency .. Respondent. 


Indian -Income-tax Act (XI of 1922), S, 66—Feference to High Couri— 
Finding of fact by Commissioner—Loss on sale and purchase of shares— 
Issue of shares at discount—Adequacy of consideration for issue of fully- 
paid shares—Company not a debtor to capital. 








*P.C. Appeal No. 36 of 1929, 30th January, 1930. 
. 1: (1927) -1.L.R. 51 M. 527: 55 M.L.J. 213. 
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Although shares cannot be issued at a discount, they may be lawfully 
issued as fully paid up for consideration which the Company has agreed to 
accept as representing in money’s worth the nominal value of the shares. But 
if the consideration is colourable or illusory, or if the agreement for the issue 
of fully paid shares makes it manifest on its face that the actual considera- 
tion received by the Company is definitely less than the amount credited 
as paid up, or if an arrangement for the issue of shares is such that in the 
course of its due working out there is as much as a possibility that in 
the result the shares will have been issued at a discount, then the issue 
of the shares as fully paid cannot be justified. 

In re Wragg, Lid., (1897) 1 Ch. 796, discussed. 


Judgment of the Court of Appeal in Mosley v. Koffyfontein Mines, 
Limited, (1904) 2 Ch. 108 at 118, approved. 


In re Almada and Tirito Company, (1888) 38 Ch.D. 415, Ooregum Gold 
Mining Company v. Roper, (1892) A.C. 125 and In re Eddystone Marine 
Insurance Company, (1893) 3 Ch. 9, referred to. 

It is well settled that a Company is in no sense debtor to capital, By 
issuing a share credited with a definite sum as paid thereon, the Company 
does not become a debtor to its shareholder for any sum at all. The 
amount so credited upon the share may,,as between one shareholder and 
another, while the Company is a going concern, determine the proportion 
of profits receivable by him as dividend, and, in a winding up, his pro- 
portion of surplus assets; but it has no influence to extend or increase the 
aggregate amount available for division in due course of administration 
amongst the whole body of shareholders. 


Lee v. Neuchatel Asphalte Company, (1889) 41 Œh. D. 1, and Verner 
v. General and Commercial Investment Trust, (1894) 2 Ch. 239, relied 
on. 


Upon a reference to the High Court made by the Commissioner of 
Income-tax under section 66 of the Indian Income-tax Act, 1922, on the 
question whether there was a loss arising out of a transaction in shares, 
which could be taken into account in arriving at the amount of the income 
for the purpose of assessment to super-tax, the conclusion of the Commis- 
sioner, if supported by evidence, that there was no such loss, is a finding 
of fact and binding upon the High Court. 


Before entertaining any question under section 66 of the Indian Income- 
tax Act, 1922, the High Court should insist that the preliminary require- 
ments of the section are strictly complied with. 

Appeal No. 36 of 1929 from a judgment of the High Court, 
Bombay (Marten, C.J. and Kemp, J.), dated the 5th March, 
1928, upon a reference of questions of law made to the.High 
Court by the Commissioner of Ineome-tax, Bombay, at the 
instance of the appellants under section 66 (2) of the Indian 
Income-tax Act, 1922, whereby the main question of law raised 
by the reference was determined by the Court in favour of 
the respondent. 


The material facts of the case, together with the three 
questions submitted by the Commissioner to the High Court, 
are sufficiently fully set out in their Lordships’ judgment. 


Marten, C.J., held (Question 2) that if in fact the Company had 
incurred a loss on the transaction it would be a trading or revenue 
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loss- which: could properly be brought into the profit and loss 
account. He then quoted Question 1, which he said “must be 
answered in the negative on the facts of this particular case”. After 
weighing all the considerations, he thought (on the authority of In 
re Wragg Ltd.) that the difference between the nominal value given 
and the market value of the shares purchased was sufficiently great 
to entitle the Commissioner to challenge the adequacy of the con- 
sideration given by the English Companies. On his finding it was 
unnecessary to decide Question 3 and no decision on that question 
was, therefore, given. _ , 
“Mr. Justice Kemp, in a concurring judgment, answered the 
first question in the negative. He agreed with the answer given 
by the learned Chief Justice to Question 2 and saw no necessity 
to reply to Question 3. 
Against the judgment of the High Court the present appeal 
was preferred to His Majesty in Council. 
A. M: Latter, K.C. and -Cecil W. Turner for appellants. 
A. M. Dunne, K.C. and Reginald Hills for respondent. 
30th January, 1930. Their Lordships judgment was deli- 
vered by `; l ; 
Lorn BLANĘSBURGH.—This is an appeal from a judgment 
of the High Court of Judicature at Bombay, upon a reference 
made to that Court by the Commissioners of Income-tax under 
section 66 (2) of the Indian Income-tax Act, 1922. The sub- 
stantial question for decision by the Board is whether the appel- 
lants are liable to pay Indian super-tax for the year 1924-1925 
on the footing that at the least they made no loss by, so that 
they are entitled to no credit in respect of, the realisation of a 
certain block of shares in the Burma Corporation (India), 
Limited, sold in January, 1924, in the circumstances now to 
be stated. The High Court have held them to be so liable. 
Hence this appeal. DERD ; 
The appellants, who will be referred to as the Indian Com- 
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Company has thus been in every respect and at all :relevant 


. times complete. 

That Company was really established that it might acquire 
from the English ‘Companies, ag a single block of 312,817 
shares, two separate holdings in the Burma Corporation, Limit- 
ed, of 134,705 shares belonging to the Share Guarantee Trust, 
and of 178,112 shares belonging to the Intercontinental Trust. 
The nominal value òf each of these Burma Corporation shares 
was £l. They were all fully paid, and they stood in the 
London market at the high price of £14 each. 


The terms of their acquisition by the Indian Company were 
contained in two sets of agreements. To one set, one of the 
English Companies was party disponing: to the other set, the 
other. But the agreements of each set were of even date, and 
their terms were, mutatis mutandis, identical. Moreover, since 
their execution, the respective outstanding interests in the shares 
of the two disponing Companies have been dealt with as if 
theirs was the interest of a single person in the entire block. 
Accuracy, in the circumstances, will accordingly not be seriously 
endangered, while brevity and convenience, of statement will 
alike be served if their Lordships in what follows proceed, unless 
otherwise stated, upon the assumption that the entire arrange- 
ment was embodied in a series of composite agreements made 
between the two English Companies on the one side and the 
Indian Company on the other. 


It was by two such agreements executed on the 10th F eb- 
ruary, 1920—the day of its incorporation—that the Indian 
Company’s. interest in the shares originated. 


The first of these two agreements, resulted in a simple con- 
tract for the purchase by the Indian Company of the whole block 
of the Burma Corporation shares in consideration of the issue 
of an equal number of shares in the Indian Company credited 
as. fully paid; and, as some form of reconstruction of the “Burma 
Corporation was apparently then in prospect under which each 
share in the Corporation would in due course be exchanged for 
14 shares in Burma Corporation (India), Limited, the agree- 
ment {contained a provision that if this exchange took place, 
prior to completion, the sale and purchase should apply to the 
shares so.exchanged. The effect so far was that the Indian 
Company acquired 312,817 of Burma Corporation shares of £1 
each, or their equivalent, in consideration of the issue of 312,817 
of its own shares credited as. fully paid. And the two separate 
agreements embodying that result were duly filed. 
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But the real transaction was contained in the second of the 
two composite agreements already referred to, the terms of 
which were not intended to be filed, and were not filed. 

By this second agreement, subsequently referred to between 
the parties and here as the principal agreement, out of the 
312,817 shares of the Indian Company representing the then 
consideration for the Burma shares, one-half—or 156,408 
shares—were to or by direction of the respective English Com- 
panies to be allotted immediately, while the remaining shares 
were to be allotted at the rate of one share for each two shares 
of the Burma Corporation as delivered to the Indian Company. 
Somewhat inconsistently 25,000 shares in the Burma Corpora- 
tion were to be delivered to the Indian Company forthwith, 
while delivery of the “undelivered shares,” as prescribed, was 
to be made on such dates as might be mutually agreed. The 
whole were, however, to be delivered within three. years—that is, 
before the 10th February, 1923. In the meantime possession of 
ihe undelivered shares was to be retained by the English Com- 
panies, and during the period prior to completion these Com- 
panies were given power from time to time to deposit and charge 
the shares for thetr own liabilities joint or several or for their 
liabilities jointly with any other parties—up to a limit of two 
and one-half million pounds sterling. The English Companies 
were also, by a clause numbered 4, given power with the consent 
of the Indian Company to sell any of the undelivered shares 
and either to utilize the proceeds of sale in discharge of such 
liabilities, in which event—and this, as will later appear, was 
a significant provision—the purchase consideration was to be 
“proportionately reduced’’—or to remit the proceeds to the 
Indian Company, in which event “the equivalent purchase 
consideration for the shares’”—another significant provision— 
was to be duly allotted. 

The 156,408 shares of the Indian Company credited as fully 
paid were duly issued by that Company as provided by the 
principal agreement. It would not have been easy to harmonize 
with the other provisions as to allotment the immediate delivery 
to the Indian Company of the 25,000 Burma Corporation shares. 
But this difficulty was not allowed to arise for neither these 
shares nor, indeed, any Burma shares at all were ever delivered 
to the Indian Company. On the 10th February, 1923, the day 
of expiration of the period limited for completion, all that had 
happened was that three years before 156,408 shares of the 


‘Indian Company had been issued as fully paid, and, so far, for 


nothing. 
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With these circumstances unchanged a further composite 
agreement was, on the 14th November, 1923, come to by the 
parties, supplemental to and by way of variation of the original 
arrangement. . By this time the 312,817 shares of the Burma 
Corporation, Limited, had become 4,379,438 shares of the 

Burma Corporation (India), Limited, of Rs. 10 each; and by 
` the arrangement as now modified it was provided that these 
shares need not any of them be delivered before the 10th Feb- 
ruary, 1926; that the English Companies, with the general or 
special authority of the Indian Company might sell any of the 
shares and should in that event on completion pay to the Indian 
Company the proceeds of sale, together with all dividends 
received on the shares and clause 4 of the principal agreement 
above referred to was modified accordingly. In consideration 
for this, it was agreed by the English Companies—and this was 
a modification of the first importance—that the purchase consi- 
deration mentionéd in the principal agreement should not in any 
case exceed the 156,408 shares already allotted as above stated. 


In a case like the present where the Indian Company was 
throughout merely another name for the English Companies 
acting in concert, it would perhaps have been remarkable if 
these agreements, elastic as are their terms, had not been worked 
out so as best to meet the convenience of the two English Com- 
panies. And so they plainly were. The shares sold remained 
in the respective names of the two companies, who between 
thám received and retained all the dividends; when the shares 
were sold they received and retained the entire purchase price: 
it was only after their sale, actually effected in 1924, that these 
receipts were even brought into the accounts of the Indian 
Company; and even this seems to have been little more than a 
book entry, for, as appears from the evidence of Mr. Sandeman, 
a director of that Company, no part either of the purchase price 
or of the dividends had even then been received in India. ° They 
remained in England, presumably» under the control of the 
English Companies, and as late as December, 1926, they were, 
according to his statement, still there: 


But this course of dealing, independent as it was of the 
Indian :Company, really involved little more than a generous 
interpretation in the English Companies’ own interests of the 
actual provisions of the agreements themselves which, properly 
understood, embodied an arrangement of a most unusual de- 
scription in no way characteristic of the simple transaction of 
purchase and sale set forth in the filed agreements. 
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The agreements left the English Companies with, in effect, 
the same dominion over the shares as they enjoyed before their 
so-called sale. With the consent of the Indian Company, which 
was the merest formality, the English Companies might sell the 
shares: without even that form of consent, they might pledge 
them for their, own debts or for the debts of themselves or other 
parties for a sum or sums up to as much as 2$ million pounds. 
Had the English Companies pledged the shares up to that limit, 
and had their value fallen below it—and their value did fall 
far below it by the beginning of 1924, if not before—it would 
have been open to the English Companies within the terms of 
their agreements to withdraw the shares from the Indian Com- 
pany altogether and retain, for nothing, their 156,408 fully 
paid shares in that Company. Further, if they sold any of the 
shares, at whatever price, on tendering that price, however 
small, they were entitled to one fully paid share of the Indian 
Company for every 28-rupee shares sold, whatever the discount 
involved. Finally—and this was the event which happened— 
on a sale of the shares under the 1923 agreements and on their 
accounting for the proceeds, the English Companies, were entitled 
to retain the whole of their 156,408 issued shares irrespective 
of the excess of their par value over the only sum received by 
the Indian Company in respect of them. As a matter of fact 
the ! deficiency below par value on the realisation in 1924 
amounted to as much as Rs. 50,04,972, representing a discount 
of approximately Rs. 32 on each of the 156,408 shares of the 
Indian Company. A 


In truth the agreements did not in any real sense embody a 
purchase of the Burma Corporation shares by the Indian 
Company, in consideration of the issue of fully paid shares of 
that Company. More truly the so-called purchase was an ela- 
borate, arrangement under which while, it is true, the Indian 
Company might in certain events have received delivery of the 
Burma Corporation shares in specie, it was just as likely that 
the Indian Company, getting everything to which under the 
agreements it was entitled would receive a sum of money only, 
a. suim which it was under the arrangement bound to accept in 
satisfaction whatever its amount might be. . And, if their Lord- 
ships may here conveniently so far anticipate, the Indian Com- 
pany has in the events received, and has duly received money 
only. for its shares so issued as: fully paid. And not only so, 
but it has received a sum, less than the nominal value of the 
shares by the above figure of Rs. 50,04,972, or Rs. 32 each. 


LIX] ° THE MADRAS LAW JOURNAL REPORTS. 249 


- In the actual result, therefore, the shares have been issued 
by the Indian Company at a -discount of that amount, and as 
this is the:-sum which in this litigation and upon this. appeal. the 
appellants, the Indian Company, contend represents the loss 
sustained by them in respect af this transaction, it is convenient 
to ask at once whether, even as so far stated by their Lordships, 
the facts do not furnish an immediate refutation of that 
contention. 


It is, of course, necessarily grounded on the assumption that 
these issued shares of the Indian Company are in the hands of 
the English Companies fully paid and free from any liability 
for calls or otherwise. If the English Companies remain 
between them liable for the discount which has in fact now 
materialized then it necessarily follows—for no doubt as to the 
solvency of: either English Company is suggested—that the 
Indian Company has sustained no loss at all. And upon the 
facts, as just detailed, that liability is, in their Lordships’ judg- 
ment, fixed upon the English Companies by the application to 
this case of the principle enunciated by the Court of Appeal in 
the’ case of Mosely v. Koffyfontein Mines, Limited?, where it 
was held that if an arrangement for the issue of shares is such 
that in the course of its due working out there is as much as a 
possibility that in the result the shares will have been issued at a 
discount, then the issue of the shares as fully paid cannot be 
justified. Here such a discount has in the result actually 
materialised; its very amount has been ascertained, and their 
Lordships, applying as they do, the principle just stated, reach 
the conclusion that the Indian Company’s alleged loss has not 
been proved, and that its present appeal on this simple ground 
must fail. 

But while this view was foreshadowed by the learned 
Commissioner, neither in the High Court nor in the arguments 
before the Board was the case dealt with so simply. Their 
Lordships accordingly will proceed to consider its further 
aspects. ; > ai 
The English Companies never, it seems, exercised their 
power of pledging the Burma shares. They retained them all, 
until in January, 1924, they sold them in England at 8s. a 
sharé, or Rs. 6 according to the then rate of exchange—making 
a total consideration of Rs. 2,62,76,628. This is equivalent to 
a price of £5 12s. for each £1 share in the original Burma Cor- 
poration. These shares were, as has been stated, worth -in 
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British currency £14 each in February, 1920, and there can 
be no doubt that the English Companies have, by entering into 
their agreements with the Indian Company, sustained in Eng- 
land a very serious loss which they would have been spared had 
they in February, 1920, disposed of their Burma shares upon 
the open market. Nor can their Lordships doubt that this loss 
has really provoked the complaint made by the Indian Company 
in this case. But although the English Companies are the 
Indian Company’s only shareholders, the question here is not 
whether the English Companies have sustained a heavy loss, 
but whether the Indian Company has sustained any loss at all. 
And on the assumption which their Lordships now make that 
the Indian Company’s shares must be treated as fully paid that 
question depends upon the price which on that footing the 
Indian Company must be taken to have paid for the Burma 
shares. Did it exceed the sum finally received for them? That 
is the issue. 


' 


Now it is common ground between the parties that the 
intrinsic value of the Indian Company’s shares on the 10th 
February, 1920, eon the footing that the Company was then 


entitled to a free Burma Corporation £1 share for each of its 


312,817 shares issued or to be issued was, at the then high rate 


.of exchange, Rs. 98 only. How far that value would stand 


to be reduced if each Burma share instead of being “Good 
delivery” was one subject to the reservations and so forth of 
the principal agreement has not been gone into, and it need 
not for present purposes be here explored. Rs. 98 may without 
deduction’ be taken to be the value of each of the 156,408 shares 
issued in February, 1920, on the footing on which they were 
then issued. And in the first stages of their present dispute 
with the Revenue, the Indian Company, through its accountants, 
was prepared to adopt the then actual value of its shares issued 
as the criterion by which should be determined the question 
whether it had or had not sustained a loss on ultimate realisation. 
Its claim on this footing, however, was that the release on the 
14th November, 1923, of the Indian Company’s obligation to 
issue 312,817 shares or any shares beyond the first issue of 
156,408, operated retrospectively to double the value in 1920 of 
these issued shares, so that each share must be taken to have then 
represented for the Company an expenditure of Rs. 196. When, 
however, it was pointed out that while this release of 1923 
might enhance the then value of the issued shares in the hands 
of their holders, it in no way enhanced their value to the Indian 
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Company in 1920, seeing that the shares had then been parted 
with once and for all, the alternative contention was put for- 
ward, on behalf of the Indian Company, and it was the conten- 
tion placed before the Board, that the value to the Indian Com- 
pany of its 156,408 shares at the date of issue must be taken 
to have been their nominal value of Rs. 200 each, no more and 
no less, on which basis the Indian Company has no realisation 
sustained, as is admitted, a loss of the above sum of 
Rs. 50,04,972. 


The Indian Company’s claim to have this loss allowed as 
a deduction from its super-tax assessment was in the first 
instance rejected by the Senior Taxing Officer, not however 
because the loss had not been sustained, but because, in his 
view, it was a capital and not a revenue loss. 


After a series of appeals, in the course of which the view 
was taken that in the circumstances no loss of any kind had been 
sustained, but, on the contrary, a large profit had been made by 
the Indian Company, the High Court finally, by Order, dated 
the 17th December, 1925, under section 66 (3) of the Act, 
directed the Commissioner of Income-tax to make a reference 
to the High Court of the following question of law arising out 


of the Indian Company’s super-tax assessment for the year - 


1924:— 

“Whether the Commissioner of Income-tax was not bound in law to 
take as the price paid for the Burma Corporation shares the nominal value 
of the shares allotted [by the Indian Company] in payment therefor.’ 

The Commissioner duly made the reference required and, 
on the matter coming before the High Court for hearing on the 
5th October, 1926, that Court made an order purporting to be 
made in pursuance of section 66 (4) of the Act directing the 
Commissioner to deal in particular with a further question, 
namely, whether the alleged loss was a capital loss, and to find 
further facts and generally to amend the cage. The Commis- 
sioner, after a further hearing of the parties, stated an addi- 
tional case, and submitted to the Court two further questions, 
namely :— ; 

(4) Whether the alleged loss in 1 question (if any) was a capital loss 
or revenue loss; and 


(B) Whether the alleged loss in question (if any) can be taken into 
account in view of the fact that it has accrued and arisen outside British 
India in view of the provisions of section 4 (1) and (2) of the Income-tax 
Act, 1922.” 


Their Lordships propose now to deal only with the origi- 
nal question, although they must refer again to the circum- 
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stances in which the other two were stated. With, reference 
to that question, the Commissioner, in his original letter of 
reference, after stating that each share of the Burma Corpora- 
tion had been admitted by the Indian Company’s accountants to 
be worth only Rs. 98 on the 10th April, 1920, submitted that 
the only reasonable inference was that each share of the Indian 
Company was only.worth that amount. This finding was not 
in question before the Board. In his second letter of refer- 
ence dealing with the contention which had then been set up 
that the case of In re Wragg, Litd.* required the nominal value of 
the shares issued and that alone to be taken, the Commissioner, 
after a full review of the agreements which their Lordships 
have already discussed, stated his- conclusion of fact to be that 
the whole scheme was as a simple purchase and sale of shares, 


‘illusory. 


The case then again came before the High Court, and on 
the 5th March, 1928, that Court pronounced the judgment from 
which the present appeal is brought. Its view, broadly, was that 
the Court was brought under:‘no compulsion by the decision in In 
te Wragg, Ltd.‘ te take the nominal value of the shares allotted 
by ‘the Indian Company as necessarily representing the price 
paid by that Company for the Burma shares. The present case, 
in the opinion of the learned Chief Justice, was within the ex- 
ception to that decision stated by A.L. Smith, L.J., in his judg- 
ment in In re Wragg, Lid.’ for that here the parties had them- 
selves in effect—so great was the discrepancy—acknowledged 
the consideration received to have no relation in point of amount 
to that nominal value. The real value of each share in the 
Indian Company as issued could not have exceeded Rs. 98. 
It might, if other dates were taken, be found to have been even 


-less. It was open to the Court to ascertain the true value. On 


any computation thereof the case of the Indian Company failed. 
It haœ made no loss on realization: on the contrary it had made, 
expressed in rupees as was right, a large profit—a profit in 
respect of each of its 156,408 shares worth only Rs. 98 at their 
date of issue, of as much as Rs. 70. 


Now their Lordships are in full agreement that the 
Indian Company’s case failed, as the High Court thought. 
But if Wragg’s case’ has any application to the present,- and 
if it could not otherwise be distinguished, their Lordships 
would not as at present advised be prepared to follow the High 
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Court in so far as its final order was based upon the distinction 
there taken. As they understand the observations of Smith, 
L.J., referred to by the learned Chief Justice, these were con- 
fined to a case where upon the face of the agreement for the 
issue of fully paid shares it was made apparent that the actual 
consideration received by the Company was recognised as being 
definitely less than the paid-up capital issued in respect of it. 
The observations were not directed to a case like the present 
where that fact has to be ascertained, if at all, by extrinsic 
evidence. 


But there appears to be a more certain ground upon which 
In re Wragg, Ltd.’ if it has any application at all to the present 
question, may in the view of the Board be distinguished, and 
that is to be found in the conclusion of the learned Commis- 
sioner already stated, that the transaction here regarded as a 
purchase and sale of shares was illusory altogether. To a case of 
which so much can be said In re Wragg, Lid.’ has no application, 
and that conclusion of the learned Commissioner, as one of fact, 
was binding upon the High Court as it is also binding upon the 
Board, supported as it is by ample material, fo some of which 
attention has already been called earlier in this judgment. 


Their Lordships, however, do not wish it to be supposed 
that in their view the decision in In re Wragg, Lid.’ is in point 
here at all. Even if, on any application by the Indian Company 
` to make the English Companies liable to contribute in respect 
of the shares issued to them, these Companies could success- 
fully rely upon In re Wragg, Ltd.* as a defence, that result in 
their Lordships’ opinion would have no influence upon the for- 
tunes of the appellants’ present appeal. 


In re Wragg, Ltd.’ was one of many cases—In re Almada 
and Tirito Company, Ooregum Gold Mining Company v. Roper* 
and. In re Eddystone Marine Insurance C ompany’ are other 
notable examples—in which the question, always as between 
a Company or its Liquidator on the one hand and the allottee 
of the shares issued as fully paid on the other, was whether 
in his hands the shares were held free from liability for calls 
or otherwise. There is no such question here. To this litiga- 
tion, the English Companies, the allottees of the shares, are 
not parties, nor, in law, are they even privies. The issue is 
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one between the Revenue and the Indian Company only, and 
the sole question now is what was the real value objectively 
of the fully paid shares issued to the English Companies by 
the Indian Company at the date when they were in fact parted 
with. It is not disputed by the appellants, the Indian Com- 
pany, that the intrinsic value of these shares, if it had then 
exceeded their nominal value would have had to be returned 
as their true value. But their contention is that if, although 
judged by the same tests, their intrinsic value was then less 
than their nominal value, that last value, and no less, must be 
returned as their true value. This, they say, is the result of 
In re Wragg, Ltd 


Their Lordships have some difficulty in grasping the argu- 
ment. First of all, it is clear that there are some limitations 
to be placed upon the influence of In re Wragg, Lid.’ If, for 
example, the shares here had been issued to an individual who 
died on the next day, it could hardly even have been contended 
that by reason of In re Wragg, Ltd.* his estate would be charged 
with death duties in respect of any other than the real value 
of the shares whether that value was above or below. their 
nominal value. Again, if immediately after the issue of the 
shares here the Company, upon proper resolutions passed, had 
presented a petition for the reduction of its capital on the 
ground that except to the extent of Rs. 98 per share its issued ` 
capital of 156,408 fully paid was unrepresented by available 
assets, can it he supposed that In re Wragg, Ltd.* would, of itself, 
have been any obstacle to an order confirming the reduction 
being made? Why then should that decision stand in the way 
of the real value of the shares being now in like manner 
ascertained? Their Lordships can only suppose the answer to 
be that the view is sub-consciously assumed that a Company by 
the issue of a share credited with a definite sum as paid thereon, 
becomes in some sense a debtor to its shareholder in respect 
of that full amount.. But,of course that is not so. A Com- 
pany is in no sense debtor to capital. Lee v. Neuchatel Asphalte 
Company’ and Verner v. General and Commercial In- 
vestment Trust." The amount credited upon a share 
may, as between one shareholder and another, while 
the Company is a going concern, determine the propor- 
tion of profits receivable by him as dividend, and, in a winding 
up, his proportion of surplus assets. But it has no influence 
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to extend or increase the aggregate amount available for divi- 
sion in due course of administration amongst the whole body 
of shareholders; nor does it make the Company a debtor for 
any sum at all. 


In their Lordships’ judgment accordingly the decision in 
In re Wragg, Ltd.* ought to have no influence upon the question 
now raised, so that, however its claim be regarded, this appeal 
of the Indian Company fails. 


Before parting with the case their Lordships think it right 
to allude again to the presentation to the High Court of the 
two additional questions to which they have already made re- 


ference, but which it is unnecessary for them further to consi- 


der. In the present case the only result of the presentation of 
these two questions was that a final decision of the case, on the 
first and only essential question, was delayed for nearly a year 
and a half and much additional expense was incurred. Their 
Lordships are fully alive to the circumstances in which the 
High Court was constrained to direct that these further ques- 
tions should be referred to it for consideration, and the result 
in the present case of the order then made* merely serves to 
confirm the view of the Board that the High Court will, in 
future cases, be well advised to require, before they seek to 
entertain any question under section 66 of the Indian Income- 
tax Act, that the preliminary requirements of the section are 
strictly complied with. 

The stringency of these requirements is clearly deliberate. 
It is the intention of the enactment that the High Court is not 
to be flooded with such applications. The object is salutary 
and in their Lordships’ judgment the High Court will be well 
advised, before they entertain any question under the section, 
always"to see that the preliminary statutory conditions have 
been fully observed. 

Upon the whole case, for the reasons they have given, their 
Lordships will humbly advise His Majesty that this appeal be 
dismissed with costs. 


Solicitors for appellants: E. F. Turner & Sons, 
Solicitor for respondent: Solicitor, India Office. 
K.J:R. l Appeal dismissed. 


SSS SSS SSS SS eS 
1. (1897) 1 Ch. 796. 
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PRIVY COUNCIL. 
[On appeal from the Supreme Court of the Straits 
Settlements (Penang).] i 


- PRESENT:—LORD BLANESBURGH, LORD WARRINGTON OF 
CLYFFE AND Lorp RUSSELL oF KILLOWEN. : 


Khoo Hooi Leong .. Appellant 
v. , N 
Khoo Chong Yeok .. Respondent, 


Straits Settlements—Chinese domiciled in—T’sip or secondary wife of 
—Proof ‘of—Presumption of, from recognition of son—Divorce of—Son 
of, if legitimate—Illegitimate natural son—Legitimation of, by subsequent 
recognition. 

Held, on the evidence that P was not a t’sip or lawful secondary wife 
of the settlor, and that the association between them was merely of a 
temporary or casual character. . 

The mere fact of recognition of a person as a son cannot raise any 
presumption of marriage between the parents. ` i 

According to Chinese custom a t’sip cannot be put away -who -has 
borne a son and in the Straits Settlements there is no divorce -provided 
for by the laws of the Chinese. , , 

According to the law operative in the Straits Settlements the son of a 
t’sip or secondary wife will be legitimate being a son by a lawful wife. 


The Chinese custom of legitimation of a natural son by subsequent 
recognition is not part of the law operative in the Straits Settlements. 


Legitimation of a child, whose parents are not` husband and wife, is 
unknown and repugnant to the common law of England, and no hardship 
(much less injustice or oppression) need result from a refusal to admit 
a modification in this respect of the English Law in its application to 
Chinese. 


Appeal No. 82 of 1929 from a decree of the Supreme 
Court of the Straits Settlements, dated 11th August, 1928, 
affirming a decree of Sproule, J., dated 22nd February, 1928. 


A. M. Dume, K.C. and F. O. Langley for appellant. 
Gavin T. Simonds, K.C. and Greenland for respondent. 


45th February, 1930. Their Lordships’ judgment was 
delivered by =e 


Loro RusseLL or KitLowen.—This appeal is brought 
from a decree of the Supreme Court of the Straits Settlements, 
dated the 11th August, 1928, by which an appeal from a decree 
(dated the 22nd February, 1928) of Mr. Justice Sproule was 
dismissed. This last-mentioned decree was made upon the 
further consideration of an action and upon a summons to vary 
a certificate made therein by the Registrar in answer to an 


`~ 





*P.C. Appeal No. 82 of 1929. 25th February, 1930. 
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enquiry which had been ordered by the judgment in the action. 
The enquiry was framed in the following terms:—“An. enquiry 
whether the said Khoo Hun Tee was a legitimate son of the 
settlor.” The settlor was one Khoo Thean Tek, and he is 
referred to hereinafter as the settlor. 


By his certificate the Registrar had found that Khoo Hun 
Tee was a legitimate son of the settlor. Mr. Justice Sproule 
reversed that finding, and declared that Khoo Hun Tee was not 
a legitimate son of the settlor. The Court of Appeal affirmed 
the decision of Mr. Justice Sproule. 


The effect of the decision of Mr. Justice Sproule and the 
Court of Appeal is to exclude Khoo Hun Tee from the class of 
“my sons and grandsons” who are to take as beneficiaries under 
the trusts of a settlement of land in Penang executed by the 
settlor on the 8th December, 1888. Their Lordships, however, 
are not concerned with any question either as to construction or 
otherwise arising under this settlement. They have only to 
determine whether the decision under appeal is or is not correct. 


Most of the relevant facts are not in dispute. The settlor 
was a Chinese domiciled in Penang, who.had in addition to a 
tsai, or principal wife, one or more t’sips, or lawful secondary 
wives. -During some period of time (the extreme limits of 
which are stated later) he was im sexual association with: a 
woman named Petronella, who as a result of this association 
gave birth to Khoo Hun Tee on the 22nd January, 1854. 


As.to Petronella, she was born in Penang and was’ bap- 
tized on the 26th.June, 1831, at the Catholic Church of: the 
Assumption in the town of Penang. She was-the daughter of 
Felix .Baptist and Ann Jeremiah. On the 19th April, 1847, 
she was mairied ‘at the same church to Richard Gaudoin.- On 
the 25th August, 1848, a daughter was born of that marriage, 
who was baptized at the same church on the 3rd September, 
1848. The next two events established concerning Petronella 
are the birth. of her son Khoo Hun Tee in 1854, and the birth 
of an illegitimate daughter on the. 26th August, 1856. This 
daughter was baptized at the Catholic Church of the Immaculate 
Conception, Pulo Tikus,.Penang, on the 15th.September, 1856; 
and on the 13th March, 1857, Khoo Hun Tee was baptized at 
the same church, being described in the register.as “Edward 
Baptist, illegitimate son of Petronella Baptist about 4 years 
old.” It is not known who was the father of the illegitimate 
daughter; but it it is common ground that. the settlor. was the 
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father of Khoo.Hun Tee. On the 5th, February, 1861, Petro- 
nella was marrięd at. the same church to one Henry Cornelius. 
In the marriage-xegister she is described as “Petronella Baptist, 
adult, legitimate daughter of Felix and Anna Baptist, and 
widow of Richard Gaudoin.” Nothing is known as to where or 
when Richard Gaudoin died. Petronella died in 1886. There 
is “no dispute as to any of the above facts. 


The Registrar’s certificate of Khoo Hun Tee’s legitimacy 
was based upon alternative findings of facts. He. found that 
Petronella was a t’sip, or lawful secondary wife, of the settlor; , 
and that even if she were not, yet Khoo Hun Tee had been 
legitintated by .subsequent: recognition. “` x ; 

- Before considering the correctness of these firidings it is; 
necessary. ‘to ‘state that in their Lordships’ view -the inquiry is 
to'be answered by ascertaining whether Khoo Hun Tee was the 
legitiniate son of the settlor in accordancé with the law opera- 
tive ‘in the Straits Settlements, the test being whether hé would ` 
be entitled’ to enjoy the civil rights which according” to that Jaw 
would’ be enjoyed by’a son of the settlor.” © 777 

_If Petronella:had in fact-been a t’sip or secondary- wife of 
the. settloz‘there: would be nog..coom.'for doubt. upon the ques- 
tion::;whether. in. accordancev‘with the. law operative in the 
Straits: Séttlements Khoo Hun Tee was legitimate: He would 
be legitimate: being. a. son by a- lawful wife, for polygainy: 
amongst the Chinese.is recognized by the.Courts of the ‘Colony. 


Their Lordships,’ “however, agree with the views expressed 
by :Mr. Justice Sproule that the evidence does not'-justify any 
finding that Petronella, was a t’sip:or Jlawful secondary wife of 
the settlor. - Eyen, if (contrary to. the usual presumption) "zit. 
were assumed that at. the. time when Khoo Hun. ae was con- 
soluta or- free, to. marry, nevertheless the: E establishes 
nothing that is. inconsistent but much that is only: consistent 
with the, yiew. that. the association between: Petronella and the. 
settlor was-merely- of; a „temporary or casual. character.. 

1 There are many facts in; the case which. render it most 
improbable that Petronella occupied the status of a t’sip or that 
her association withthe settlor was.intended .to he of a- perma- 
nent nature. . She was. a Catholic, who never definitely aban-. 
doned her religion, So far as the evidence goes no association: 
with the settlor is proved before the date when Khoo Hun Tee. 
was conceived, viz., somewhere about May, 1853.- Her illegiti- 
mate daughter was born in August, 1856, and -baptized within 
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three “weeks: of' birth. Her” ‘association with the ‘settlor:‘inust 
have: “ceased: by. ‘that time; and . in all ‘pi‘obability had ceased 
before - ‘the. daughter was. ‘conceived, ‘te, before’ November, 
1855.7 -The “petiod of association between. these two’ persons 
may, ‘apon. the evidence, have only lasted between. May, 1853, 
and. -November, 1855. -But even taking" the outside “limits of 
its possible “d ‘dttration, viz., between 1848 (when the’ ‘legitimate 
daughter was born). and ‘1861 - ‘Cwhei, ‘Petronella ‘matried” Cot- 
nelius), their Lordships are of opinion. that there is no evidence 
that the;parties, intended-their-union to be .permanent, in its 
nature: Moreover,: the fact-ithat the association between-sthe 
parties was in fact severed affords,gtrong evidence that. Petró- 
nella was never a t’sip, for according to: the evidence..of Mr. 
Beatty: (the only~expert on Chinese custom..\.who was called) 
act’Sip* cannot: be’ put away who-has borne a son and “in-the 
Straits Settlements there is no divorce provided . for: by; the 
laws for the Chinese.” PO TE 


In the opinion of their Loidships it is ey find 
upon’ the evidence that’ Petronella was a t? ae or daw fil second- 
ary wife of the settlor.. l 


Unless Khoo Hun Tee was legitimate upan’ some : other 
ground the appeal -must fail. 


An alternative argument. was eed e on “behalf of the 
‘appellant,.. based .upon the. Registrar’s finding that Khoo Hun 
Tee had. been :legitimated by subsequent. recognition. 


< itis unnecessäfý' to réfer iņndetdil to the evidence sdduced 
‘on this ‘héad, “bétitise .the respondent concedes (and in’ their 
Lordships’ opinion: ‘rightly coricedes) ‘that the evidence: of recog- 
mitiön would bè'sufficient: ee etn ey récognition 
according to Chinese’ custom. a a: ais 


_ The crucial question then arises, viz., was he a legitimate 
Sön of the settlor according to the law operative in’ the Straits 
Settlements? In ther words, is the Chinese custom ‘of legiti- 
mation by recognition part of the law” operative’ in thé Colony? 

` That, the law operative in the Straits Settlements recognises 
as legitimate, the children of,a t’sip is clear from, the decision of 
this Board- when the present litigation - ‘came. under. its, considera- 
tion in, 1926,. Jo eee the judgment of the: Board Lord 


ofa a tsip and her children + ste gee 


tt i; is. “said that ‘for a. long time such a i owas, čonsídered as carry- 
ing With it ‘no legal consequences, and the children wére deemed ‘frankly 


-P. C. 
Khoo 
Hoof gong 


Khoo 
Chong Yeot. 





-Lord Russell 


PC, 
Khoo 
Hooi Leong 
KZ 
Khoo 
Chong Yeok, 





Lord Russell, 


260 THE MADRAS LAW JOURNAL REPORTS. * [vor 


illegitimate throughout ‘the Straits Settlements. But in the Six Widows’ 
case! the Supreme Court of the Straits Settlements decided in the year 
1908 that a ‘t’sip’ or secondary wife is, entitled to take a widow’s share in 
the estate of her deceased husband, she being equivalent for this purpose 
with a ‘t’sai’ or principal wife; and following this doctrine to its logical 
conclusion, the same Court held that the children of a ‘t’sip’ were entitled 
to inherit equally with the children of a ‘t’sai.’? In the later case the same 
Court decided that no form of marriage ceremony was necessary for 
creating the position of a ‘t’sip,’ and an appeal having been taken to His 
Majesty in Council, this Board advised that the judgment should be 
affirmed, thereby also inferentially affirming the previous judgment. This 
case is reported as Cheang Thye Phin v. Tan Ah Loy.2” 


On the other hand, daughters are admitted to share on an 
intestacy, in other words, the Chinese custom which excludes 
females from sharing in the estate of a Chinese intestate does 
not apply in thé Straits Settlements: Lee Joo Neo v. Lee Eng 
Sweet; or to state the position in other language, the English 
law of succession is not modified in its application to Chinese 
residents in the Colony by incorporating the Chinese custom 
of excluding females. 


Furthermore, by the law operative in the Colony the 
adopted son of a Chinese intestate has no right to share in the 
intestate’s estate. This is stated by Mr. Justice Sproule to 
have been settled law ever since the judgment (in 1858) of 
Sir Peter Maxwell in Reg. v. Willans.* In 1877 Sir Theodore 
Ford adopted that view after reviewing the earlier decisions 
(see Khoo Tiang Bee v. Tan Beng Gwat.°) 

Í The case of a natural son alleged to have been legitimated 
by subsequent recognition under Chinese custom does not 
appear to have arisen for consideration until the present case. 

Mr. Justice. Sproule (and Mr. Justice Stevens in the Court 


of Appeal) held that the -Chinese ‘custom of legitimation 


of a natural son by ‘subsequent recognition was ‘not part’ of 
the law operative in the Colony. Their Lordships agree with 


-that view. 


‘The snodifications of the iig of England EENT obtain in 
the, Colony in. the application of that law to the various alien 
races established ‘there, arise from the necessity of preventing 
the injustice or oppression which would ensue if that law were 
applied to alien races unmodified. That was the view express- 
ed by Sir Peter Maxwell, C.J., in Choa Choon Neo v. S'poitis- 
woode"; and this Board, in the case of Yeap Cheah Neo v. Ong 
Cheng Neo,’ stated’ thatin Sir Peter Maxwell’s judgment 





1. (1908) 12 S.S.L.R. 120. 2. (1920) A:C. 369. 3. 4 Kyshe 325. 
4. 3 Kyshe 16. 5. 1 Kyshe 413. ` 


6.-1,.Kyshe 216. at 221. 7 L.R. 6 P.C. 381 at 396. 
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“the rules of English law, and the degree in which, in cases of 
this kind, regard should be had to the habits and usages of the 
various people residing in the Colony are correctly stated.’’ 


From the above-mentioned necessity arises the recognition 
by the Courts of the Colony of polygamous marriages among 
the Chinese, and, as a logical consequence, the recognition of 
the legitimacy of the offspring (whether male or r female) of 
‘such marriages. 


1 

Their Lordships, however, are unable to find any grounds 
which would justify such a modification of English law as to 
treat an illegitimate natural son as legitimated by the mere fact 
of subsequent recognition. Legitimation of a child, whose 
parents are not husband and wife, is unknown and repugnant to 
the common law of England, and no hardship (much less in- 
justice or oppression) need result from a refusal to admit a 
modification in this respect of the English law in its application 
to Chinese. 


Their Lordships are of opinion accordingly that the appel- 
Jant’s alternative contention also fails. 


There remains for consideration an additional argument 
urged on his behalf. It was said that the fact of recognition, 
established as it was by the evidence, raised a presumption in 
favour of the view that the mother of Khoo Hun Tee was a 
t’sip, that such presumption had not been rebutted, and that 
Khoo Hun Tee should, therefore, be held to be legitimate. 


In their Lordships’ opinion this argument is destroyed by 
the evidence of Mr. Beatty, from which it would appear that, 
according to Chinese custom, “a mistress may not be recognized 
and yet her son may”—or, as he. phrases it in another passage, 
“legitimisation of the son does not necessarily imply legitimisa- 
tion. of the mother.” In the face of this statement as to 
Chinese custom the mere fact of recognition of-a person as a 
son cannot, in their Lordships’ view, raise any presumption of 
marriage between the parents. 


_ For these reasons their Lordships will humbly advise His 


Majesty that the appeal fails and should be dismissed with 
costs. 


Solicitors for appellant: Herbert Z. Deane & Co. 
Solicitors for respondent: Shelton & Co. 
K.J.R. - ` Appeal dismissed. 
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_ PRIVY COUNGIES Bee 


[On appeal from the High Court-of Judicature at Allahabad] 


PRESENT: —LORD BLANESBURGH; LORD RUSSELL: (OR Kro- 
‘WEN AND Sir GANCELOT SANDERSON. f yi 


"Musammat- Nawasi "Begam and another « -- Appiani 
“Musammat Dilafroz Begam and others Reabadanls 


-Civil Procedure Code.(V. of 1908), §.-11, Expl., (iv) —Mahomedan’ Law— 
Dower—Widow. taking possession of entire. husband?s estate under claim 
 to—Suit by other heir for- possession of his ` share - of éstate—Widow’s 
claim to dower inInterest on dower’ in arrétir—Claimn to= Omission to 
fut ‘forward—Claim res judicata: by reason: of? o 


.ı On,.the death of a Mahomedan, oné- -fourth óf his pröperty Eeka. -upon 


„his widow, xand. three-fourths: on. his cousin, while the widow: being so entitled 


took possession of the whole of the’ estate in lieu of her dower. There- 
‘after, assigneeS~ from the cousin, alleging‘ that -thè widow’s ‘dower had 
long -before beén discharged from her usufruct of the’ estate,. sued. for the 
unconditional delivery of possession to them of a three-fourths, share; of the 
estate. The plaint contained an alternative prayer for the delivery of such 


.share on payment of such portion’ of the dower: débt ‘as:.might be found 


to be due. In that suit it was found that a, portion | of the, dower debt 
was still due, and aedecree was passed for the ‘delivery of possession of 
‘the share. sued for on payment’ by the plaintiffs of: the -amount:3o found 
due for dower. In arriving at the balance due for- dower, that» decree 
‘did not, however, take into account “the interest upon the dower in arrear, 
‘flo “such claim "having: been ‘put’ forward by: the widow? The amount 
«decreed. for dower was hot. paid and posgession: was retaiiied:- In a spit 
jor possession, of the three- fourths - share subsequently instituted . by the; Te- 


or her? ‘represéntative-in- interest,' held, that’. a’ claim’ by the latter “to charge 


.any..interest in respect of the period during which. dower remained unpaid 


was’ ‘barred under Section 11, Expl. (w), Civil Procedure Code.s 


ieee E: n the’ first suit, the widow's claim to interest was „onë ‘which night, 
‘and. which’ ought to, have ‘been made’ ground of’ défétice. 7 


: Appéal Noi 14 of 1929; “by special leave, ‘froth. a judgment 

and‘detree of thé High Court, Allahabad, ‘dated ‘the Sth. Jite, 
1926, , affirming a judgment and decree of the’ Court of, the 
‘Subordinate Judge of ‘Fatrukhabad, . dated’ ‘the 8th, Febrtary, 
1923. 
... The material facts of the case, for the purposes” ‘of the 
report, até sufficiently fully ‘set out in their Lordships’ judgment 
and in the judgment of the* “High Court reported in 24 A. r Í. 
910. 


Duine, KC. and Dube Tor appellants, a e 
Majid. for, respondents. ae 





*P.C. Appeal No. 14 of 1929. Re 13th March, 1930. 
Allahabad Appeal No. 29 of 1926, 
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` Dunne, K.C., for appellants, refers: tothe: judgment of 
Mr. Justice Karamat Hussain in Hamira Bibi v. Zubaida Bibi, 
which was upheld by the Board in H amira Bibi v., Zubaida Bibi.’ 
Interest on dower is claimahle by way of compensation for for- 
bearance in suing. Our claim for interest should be allowed 
in view of the equitable considerations laid down by the Board 
in the case last cited.: No question of res judicata arises, 

During the argument, reference. was also made to Maina 
Bibi v.. Chaudhri Vakil. aimag and Bakreedan v. Ummatul 
Fatema.* 

Counsel for: the een tee was ‘not called: upon. 

13th March, 1930. Their Lordships’ judgment was deli- 
vered by 
<` Lord BLANESBURGH. —The property. “which is ‘the subject- 
matter of the suit out of which this appeál has arisen ‘belonged 
to“orie “Abdul Shah,* who died on the 9th October, 1881, leaving 
him surviving liis widow Zamani Begam and his cousin Mansur 
Shak. According to the Mahoniedan law, one-fourth of the pro- 
perty of the deceased devolved upon his widow and three-fourths 
tipon Mansur Shah, while the widow being so entitled took pos- 
session’ Of the whole of the’ estate in lieu of “her dower which, 
as-she claimed, amounted to Rs.-50,000. Thereafter Mansur Shah, 
having assigned: a one-half: share out of his three-fourths interest 
to: Usmain Shah- and Zamani Khan, joined with “then: in- April, 
1892; in filing a suit: against the. widow ‘in the Court-of the 
Subordinate ` Judge of: Farrukhabad, alleging that her dower 
amounted-to no more than Rs. .1,000,“and that it had long ago 
been discharged from her usufruct of the estate, and claiming 
(1) that: possession ‘should be: delivered to them unconditionally 
of a three-fourths share of the estate, and (2) that if any 
portion of Musammat Begam’s dower was found to ‘be due a 
decree should be passed in their tagonr for possessa on pay- 
ment -of the dower due. ` 

The suit went to aine The District Judge’ by his 
order, dated'the 17th April, 1893, decreed it against the widow. 
She-died or the 7th June, 1894, and thereafter ari appeal against 
the decrée was’ preferred to the High Court at Allahabad by the, 
present’ appellants who are her heirs and legal representatives. 
That Court allowed the appeal; it held ‘that the dower was 


a 2 09) LL.R. 33. A. 182; - + - 
2. -(1916) L.R A . 294: I.L.R. 38A. 581: 3] M.L.J. 799° (P.C.). 
3. (1924) L.R. 52 U LL.R. 47.A. 250:.48 M.L.J. 667 (P.C.). 
vee 4. (1905) 3 C.L.J. 541. 
“*Afzal Shah—K.J.R. © 
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Rs. 50,000, and on the 2nd June, 1896, it made the following 
decree, on which the whole question now at issue turns. “It 
is ordered and decreed that this appeal be allowed, and in modi- 
fication of [the decree appealed from] it is ordered that the 
plaintiff-respondents do receive possession of the property 
specified in the said decree on payment by them to the defend- 
ants-appellants.of the sum of Rs. 35,223 minus the amount . 
of the profits arising from the plaintiff-respondents’ three-fourths 
share of the property in the possession of the defendants- 
appellants from the date of the Lower Courts decree up to the 
date when possession may be obtained by the plaintiff-respond- 
ents.” 


With reference to that decree it is agreed that, in arriving 
at the figure of Rs. 35,223 as the sum which had to be paid if 
the widow’s claim to dower was to be extinguished, no interest 
upon the dower in arrear was taken into account; in fact, in 
that suit no claim was put forward either by the widow herself 
or by the present appellants, as her successors-in-interest, that 
she was entitled to any such interest and the.amount to be paid 
was assessed upon the footing that no such claim existed. 


Now the present suit is brought by a plaintiff who -has 
succeeded, to an interest in the three-fourths which formerly 
belonged to Mansur Shah. She is, therefore, his successor-in- 
interest. Her claim is that upon the taking of proper accounts 
possession may be delivered to her of her share of the estate 
with mesne profits, interest and costs, all on the footing that 
the widow and her representatives have already been paid in 
full the amount of her dower through the. usufruct of the 
estate of which she and they have had continuous possession. 
It has, upon that claim, been made clear from the discussion 
which has taken place before the Board, that upon the pleadings 
the only real question which has now to be decided between 
the parties is whether those representing the widow, in taking 
the account of the amount still remaining due in, respect of 
dower, are entitled to charge any interest in respect of the period 
during which dower remained unpaid. Both by the Subordi- 
nate Judge and by the High Court it has been held that no 
interest can be charged by them if only for the reason that no 
claim for interest was in the former suit made by or on behalf 
of the widow, and that any claim for interest is now res judi- 
cata. It is agreed that if that view be correct, the appeal must: 
fail, whatever view might be taken by the Board of the other 
reasons assigned by the Courts below for the same conclusion. 
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And their Lordships are of opinion that that view is correct. 
It is quite clear, as it-appears-to-them; that in the first snit, the 
widow’s‘claim to interest was one which might, and which ought 


to, have been made ground -of defence; and under the provi- 


sions of the Code of Civil Procedure, whereof so much. can be 
asserted a suit by the decree in which the parties to the sécond 
suit are bound (as is the case here) then stich a claim may not 
again be reopened in the later suit. It follows that the appeal. 
fails, and their Lordships will humbly advise His Majesty: that. 
it be dismissed with costs.’ N 
Solicitor for appellants: H.. 5. -L: Polak. 
Solicitors for respondents: Douglas, Craii & Dold: ` 
K.J:R. Appeal dismissed.. 


iS 





- [FULL BENCH. Js ; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 


_ PRESENT:—Sir Horace OWEN COMPTON BEASLEY, Chief 
Justice, MR. Justice ANANTAKRISHNA AIYAR AND MR. Justice 


CURGENVEN, 


The Commissioner of Income- TR Medias At iu Positioner* 
3 V. 2a 7 

To “Manavedan Tirumalpad, Senior Raja of 
Nilambur- we Respondent. 


Income-tax Act (XI of 1922)— —Whether amounts received from sale of 
limber trees are income. 


The amounts received ‘from the sale of timber trees are income > and 


assuch liable to incoine-tax. - 

Case stated by the Commissioner of’ Income-tax, Madras, is. 
as follows:— 

‘I have the honour to refer the following case for the decision 
of the High Court under section 66 (2) of Mie Income-tax Act 
(XI of 1922). . 

2. The petitioner who is the owner of-extensive unsuryeyed. 
and unassessed forest lands in Malabar and the Nilgiris was” 
assessed for the year 1928-29 by the Income-tax Officer, Palghat, 
on an income of Rs. 5,395 from property:and Rs. 3,07, 629 i income 
from ‘fees received in respect of timber cut.and removed from the 


forests and other miscellaneous receipts. This sumi of Rs. 3,07,629. 


was wrongly classified by the Income-tax Officer under the head 
“Other sources”, The greater part of the income’ which relates 


to fees for timber felled and removed and profits from sale of 





R—34 
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PG: 
Musammat 
qo Nawasi. š 


Musammat 
Dilafrọz: 
-| Begamsi. 
Lord 
Blanesburgh. 


F. B. 





The 
Commissioner 
of Income-tax, 

Moras 


Mänayedan 
Tirumalpad. 


F. B. 
The 
Commissioner 
of Income-tax, 
Madras 
-Ua 
Manavedan 
Tirumalpad. 


266 THE MADRAS LAW JOURNAL REPORTS. [von 


elephants should have been classified under the head “Business.” 
In computing the income of Rs. 3,07,629, the Income-tax Officer 
included a sum of Rs. 1,19,098 claimed as a deduction by the 
petitioner as being a receipt of a capital nature. This sum is said 
to represent ithe estimated capital value of the timber cut and 
removed from the petitioner’s forest in return for which he re- 
ceived certain “Kuttikanom” fees. The petitioner contended that 
by the sale of the timber in the forest he was practically con- 
verting a good portion of the capital into cash and that to the 
extent of the sum of Rs. 1,19,098 (50 per cent. of the Kuttikanom 
fees), the receipts from Kuttikanom fees should be regarded as 
receipt of a capital nature. The Income-tax Officer declined to 
accept this contention and disallowed the claim. The petitioner 
thereupon appealed to the Assistant Commissioner but without 
success. An extract from the Assistant Commissioner’s order is 
filed—Exhibit A. 

3. The petitioner has now applied to me to refer for the. 
decision of the High Court the following question of law, viz. :— 

‘Whether the amoints received by sale of timber trees are income, 
liable as such to income-tax.” 

The petitioner is conducting a business in the sale of forest 
produce. He dées not sell the land with the produce growing on 
it, He sells only the produce of the forest or that which the 
forest yields. His business is of the same nature as that carried 
on by a person working a mine or a quarry. The petitioner’s 
claim in this instance amounts to one for an allowance for the 
exhaustion of the capital. It is a well-established principle of 
Income-tax law, that for the purposes of taxation no deduction 
can be made from profits for the exhaustion of capital. There is 
nothing peculiar to this case to distinguish it from other decided 
cases in which this principle has been applied. I would, there- 
fore, ask your Lordships to answer the question propounded in 
the affirmative, l 

T. R. Venkatrama Sastri and T. B. Balagopal for assesgee. 


M. Patanjali Sastri for Commissioner of Income-tax. 
* The Court delivered the following 
JUDGMENT.—The question referred to by the Commissioner 
of Income-tax is: _ 

‘Whether the amounts received b 
liable as, such to income-tax,” 

_ The assesssee is the owner of unassegsed forest lands in 
Malabar and was assessed by the Income-tax Officer, Palghat, 
for the year 1928-29 on an income of Rs. 5,395 from property 
and Rs. 3,07,629 from fees received in respect of timber cut 
and removed from the forests and other miscellaneous receipts. 
‘The-assessee objects to the latter assessment. Before the Com- 


y sale of timber trees are income, 


. 
LIx] THE MADRAS LAW JOURNAL REPORTS. 267 


missioner his contention was that he had purchased the forests 
with trees growing therein and that as the trees were cut down 
and carried away the capital was thereby decreased. The Com- 
missioner of Income-tax has pointed out that similar circum- 
stances exist in the case of mines and quarries—this is conceded 
by Mr. Venkatrama Sastri who appears for thie assessee—and 
that in neither of those cases is any deduction allowed by reason 
of ‘the fact that as years go on the amount of coal under the 
land in the case of the mines is diminished and the amount of 
the stones to be quarried in the case of the quarry is diminished. 
Similar views have been taken in the English Courts with regard 
to minerals. Mr. Venkatrama Sastri here argues that this is 
not to be treated as assessable income at all although he admits 
that he can see no difference between the income derived from 
the sale of coal and the sale of stone quarried in a quarry or 
from income derived from the sale of paddy grown in land. Of 
course we are unable to distinguish between the income derived 
from the salè of paddy which is grown on land and the income 
derived from the sale of timber cut in a forest; but the profits 
earned from the sale of paddy would be assessable to income- 
tax but for the special exemption given to that income in the 
Income-tax Act by reason of its being agricultural income. 
There is no such exemption in the case of income derived from 
the sale of timber. Under the circumstances, we answer the 
question referred to us in the affirmative. The assessee will pay 
Rs. 250 costs to the Commissioner of Income-tax. 


K.C. Reference answered in the affirmative. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir Horace Owen Compton BEASLEY, Chief 
Justice, Mr. JUSTICE ANANTAKRISHNA AIYAR AND Mr. JUSTICE 
CURGENVEN. 


Chintala Venkatasubbiah (died) and another .. Appellanis* 
(Appellant and his L. R.) 

v. 
Kattapalli Akamma ` .. Respondent (Respondent). 
Civil Procedure Code (V of 1908), O. 21, Rr. 71-and. 84—Meaning of 


word ‘‘forthwith?’ in R. 84—Non-payment of deposit—Re-sale after fresh 
proclamation—Deficiency in price—Liability of purchaser | to make it good. 
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; The word ‘‘forthwith” in O. 21, R. 84, Civil Procedure Code,..means 

‘as expeditiously as circumstances permit,’’ in other words, within “such 
time, as appears to be reasonably early having regard to all the circum- 
stances”. 

Where-a: Court auction-purchaser failed to pay the deposit, as required 
by'O. 21, R: 84, and the executing Court, after having the property again 
proclaimed for sale in the interests of the defaulting bidder, held the resale 
about two months after the original sale and the deficiency in price was 
sought -to` be recovered from the defaulting purchaser, s 

' Held; that under those cincumstances the resale can be said to have 
been held ‘‘forthwith’’? and the purchaser is liable to makè good the defi- 
ciency on resale. In such a case, though it is not obligatory for a, fresh 
‘proclamation to be issued, yet, if the same is issued in the interests of 
the auction-purchaser, it cannot be said that on that account there ‘was 
unreasonable delay in holding the resale. 


i-> Appeal under clause 15 of the eters Patent against the 
judgment of the Honourable Mr. Justice Jackson, dated 9th 
‘August; 1927, and passed in A.A.A.O. No. 6 of 1926 pre- 
ferred ‘to the High Court against the decree of the District 
Courtof Guntur, dated 11th March, 1925, and passed in A.S. 
No. 253 of 1924 ‘preferred against the order of thé District 
‘Munsif of Narasaraopet, dated 21st January, 1924, and made 
in E.A. No. 1088 of 1923 in O.S. No. 945.of 1921. 

This Appeal was first heard by their Lordships Jackson and 
Thiruvenkatachariar, JJ., who delivered the following differing 
judgments on the 9th August, 1927:— 


i i Jackson, J. —Appeal against Appellate Order of the District 


Judge of Guntur i in A.S. No. 253 of 1924. 


_ The, appellant bid at a Court sale, and failed to deposit 
25 per cent.-as prescribed by Order 21, Rule 84 of the Code of 
Civil Procedure. There was a re-sale when the price was less by 
Rupees Six hundred and thirty (Rs. 630). The appellant has 
been ordered under Order 21, Rule 71, to make good the defi- 
ciency. -He pleads that he cannot be so ordered because the re- 
sale, was not held forthwith as ‘required by Order 21, Rule 84. 


-The sale was held on Ist September, 1923 and closed at 5 P.M. 
‘on that day. Then the appellant defaulted, and obviously the sale 
could not have proceeded at once. The 2nd and 3rd were holidays. 
“By the 4th the would-be bidders had dispersed and the Court pro- 
claimed .a fresh sale which was held on 5th November, 1923. 

The learned Judge is prepared to hold that whenever there 
ås failure. to deposit the 25 per cent. and consequent resale there 
must be'a Proclamation, because Rule 84 says forthwith resold, 
‘Rule 85, -if regard to the 75 per cent. says, resold, and Rule 87. says 
every, Fesale of property in default_of- payment: within the period 
allowed. for.such. payment shall be made after. the issue of.a fresh 


proclamations But obviously Rule 87 can only: apply to a default 
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under Rule 86, because otherwise there would be no sense in the 
phrase “forthwith resold” in Rule 84. 

It remains to consider whether “forthwith resold” lays a statu- 
tory obligation upon the Court to resell immediately after the 
default is made, which in this case would have been very: late in 
the evening of September Ist. Such a literal interpretation would 
almost invariably entail extreme hardship upon the defaulting 
purchaser; the main body of bidders, as in this case would have 
gone thinking that.the sale was finished, the property would be 
knocked down for a low price, and the deficiency to be made good 
would be proportionately raised. ‘Forthwith’ here only means that 
the Court can go straight ahead without the obligation prescribed 
in the latter case under Rule 86, of issuing a fresh proclamation; 
there is no particular insistence or instantaneousness which in the 
context would be stupid. As expeditiously as circumstances permit 
would probably be a good rendering of the sense. As explained, 
the Court could not resell on the same or even on ‘immediately 
subsequent days, and, therefore, it issued another proclamation 
which was.the fairest treatment the appellant could wish. 


There is no reason to hold that the fresh. proclamation i in. this 
case was irregular. 


Accordingly the appeal fails on all grountls and is dismissed. 
Thiruvenkatachariar, J—The appellant before us was de- 
clared to be the purchaser of an item of immoveable property sold 
in execution of -the decree in Q.S. No. 945 of 1921: on the file of 
the District Munsif’s Court, Narasaraopet,.on the 1st September, 
1923. He failed to pay the deposit of 25 per cent. on. the amount 
of his purchase money to the officer conducting the sale. The 
default made by the purchaser was reported to the District Munsif 
later on in the day by the Nazir who conducted the sale. The 
2nd and 3rd September- were holidays, and on the 4th September, 
1923, which was the next Court day, the District Munsif ordered 
that the property should be proclaimed for sale and resold. The 
re-sale took place on 5th November, 1923, and resulted in a defi- 
ciency of Rs. 630. The judgment-debtors thereafter applied under 
Order 21, Rule 71 for the recovery from the defaulting purchaser 
of the deficiency of price resulting frôm the re-sale by reason of the 
purchaser’s default, together with expenses of the re-sale. 
The main contention of the appellant, which is prac- 
. ‘tically the only, one which is pressed before us, is that 
he is not liable under Rule 71 for. the deficiency of 
the price because the re-sale -was ‘not made forthwith 
as required by Order 21, Rule 84, Civil Procedure Code. 
This contention was overruled by both the Lower Courts and the 
appellant has been held liable for the deficiency. of the price as 
claimed by the judgment-debtors. The learned District Judge 
has considered this question. in paragraph 3 of his judgment, and 
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his conclusion is that the language of Rule 84 differs materially’ 
from that of the corresponding provision in the Code of 1882, 
and the re-sale which is directed under Rule 84 -has to be made 
after the issue of a fresh proclamation, and in that’ respect it 
stands: on the same footing as a re-sale ordered under Rule 87 
in default of payment of the purchase money. In that view he 
holds that the re-sale im this case ‘was made forthwith as the 
District Munsif directed on the 4th September, the issue of fresh - 
proclamation for the re-sale. 


-I am unable to agree with the view taken by the learned 
District Judge as regards the effect of the alteration in the language 
of Rule 84, by the substitution of the word “re-sold” for the expres- 
sion “put up again and sold” in section 306 of the old Code. I may 
here refer to the provisidns of sections 307 to 309 of the old Code. 
Under section 308, the property shall be re-sold if the full amount 
of the purchase money is not paid into Court within the period 
mentioned in section 307. Then section 309 provided that 

“Every re-sale of immoveable property, in default of payment of. the 
purchase money within the period allowed for such payment, shall be made 


after the issue of a fresh proclamation in the manner and for the period 
hereinbefore prescribed for the sale.” 


Section. 293 cogresponding to Rule 71 provided that 


“ Any deficiency of price (if any) which may happen on a re-sale under 
this Code by reason of the purchaser’s default, and all expenses attending 
such re-sale . . . shall, at the instance of either the decree-holder or 
the judgment-debtor, be recoverable from the defaulter.” 

` As the word used in section 293 is ‘‘Re-sale,” the question 
was raised in several cases whether the sale held under section 306 
in default of payment of the deposit amount was a re-sale 
within the meaning of section 293, and it was held that it was 
a re-sale. See Vallabhan v. Pangunni, Ramdhani Sahai v. Rajrani 
Kooer,? Javherbai v. Haribhai? and Rajendra Nath Roy v. Ram 
Charan Sinha.* 

. It seems to me that all that the legislature did by the change in 
the language to “re-sold” jwas merely to affirm the construction 
put by, the Courts.on the expression ‘‘put up again and sold” so 
as to obviate any room for doubt. In my opinion, there has been 
no alteration in the substance of Rule 84, by the change in the 
language, and I find that is also the view taken by Shadi Lal, Jes 
in Beli Ram v. Sohan Singh® If that be so, the view taken in 
the cases already cited that -for a re-sale under section 306, in de- 
fault of payment of the deposit no fresh proclamation is neces- 
sary would equally apply to cases under Rule 84. The same con- 
clusion is also reached. by comparing Rule 84 with Rule- 87. 





1. (1889) I.L.R. 12 M. 454. 2, (1881). L.R. 7.C. 337, 
‘3. (1881) L.R: 5 B. 575. "4. (1898) 2-G.W.N. 411. 
poagna Sh SOO) 32 IC. 907. 2) as as 
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Under the latter Rule, the issue of fresh proclamation is made 
obligatory in the case of a re-sale of immoveable property in 
default of paymentjof the purchase money within the period allow- 
ed for such payment which is provided for by Rule 85. But 
Rule 84 deals only with the payment of deposit of 25 per cent. which 
has to be paid ;immediately and in default of such deposit, the re- 
sale must be held forthwith. In my opinion, the difference between 
the provision in Rule 84 and the provision in Rule 87 clearly 
shows that a re-sale under ¡Rule 84 does not require fresh pro- 
clamation. 


The only remaining question, therefore, is whether the re-sale 
in this case which was held on Sth November, 1923, is open to 
the objection that it was not held forthwith. This question, I 

` need hardly say, was not considered by the learned District Judge 
as on the view he took, it did not arise. The word “forthwith” 
occurs in the old Code as well as in the present Code, and the 
meaning given in the Oxford Concise Dictionary is ‘immediately 
without delay.’ So, ;where a statute requires anything to be done 
“immediately,” that is the same thing as ‘‘forthwith”; and implies 
“speedy and prompt action and an omission of all delay; in other 
words, that the thing to be done should be done as quickly as is 
reasonably possible” (per Cockburn, C.J., in R. v. The Justices of 

Berkshire‘). 

In Ex parte kamt Tsa M.R., observes as follows :— 


“I think that the word ‘forthwith? must be construed according to 
the circumstances in which it is used. Where, as in Hyde v. Watts, there 
is a covenant to insure a man’s life, there must of necessity be some 
delay, for the act could not þe done in a moment. But where an act 
which is required to be done ‘forthwith’ can be done without delay, it 
ought to be so done.” 

Comparing the language of Rule 84 with that of Rules 86 
and 87, there can be hardly any doubt that the re-sale under Rule 84 
should be held with as little delay as possible, and for that reason 
no fresh proclamation for the jre-sale is prescribed as it is for 
a re-sale under Rule 87. 


In the case before us the delay of over two months;wa’s due to 
the District Munsif acting on the View that a fresh proclamation 
was necessary for the re-sale. The introduction of a jneedless 
formality no doubt accounts for the delay, but does not justify it, 
and an act so done cannot be regarded as done , without avoidable 
delay. I am therefore of opinion that the sale which’ was held 


on the 5th November was not a sale held ; postin within the 
meaning of Rule 84. 


If, then, there has been no compliance with:the direction given 
in Rule 84, and the sale was not held forthwith, can the defaulting 
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purchaser be held liable for the deficiency--of -the price under 
Rule 71? His liability for the deficiency of the price is a statutory 
one resting on Rule 84, read with Rule 71,:and if Rule 84 has not 
been complied with, Rule 71 cannot be applied. l 


It is contended that the re-sale - thóughħ ‘not held in į strict 
accordance with Rule 84, cannot be treated as a nullity, and that | 
a further question will have to be;considered whether the appellant“ 
has been materially prejudiced by the procedure adopted, and if 


that question is found in the negative, he should be held liable. 


In my jopinion, such questions are irrelevant if it is found that 
the re-sale was made in plain violation of Rule 84. 

I would, therefore, allow the appeal and dismiss the respond- 
ent’s ;(judgment-debtor’s) application with costs throughout. 


Ch. Raghava Rao for appellants. 


Respondent not represented. 


The judgment of the Court was delivered by 


The Chief Justice——This Letters Patent Appeal comes 
before us on account of a difference of opinion between Jackson 
and Thiruvenkatachariar, JJ., upon one point. 


The facts of the case are as follows:—The appellant bid 
at a Court sale, his bid was accepted, but he failed to pay the 
25 per cent. deposit as is prescribed by Order 21, Rule 84, Civil 
Procedure. Code. Having defaulted in the payment of the 
deposit, a fresh proclamation was issued and a re-sale of the 
property held. This sale resulted in a deficiency of Rs. 630 
and the appellant was ordered under Order 21, Rule 71, Civil 
Procedure Code, to make good the deficiéncy. He objects to 
that order on the ground that the sale was not held ‘forthwith’ 
to úse the word which appears in Order 21, Rule 84, Civil Pro- 
cedure Code, which provides that -upon failure ‘of ai bidder to 
pay the 25 per cent. deposit the property ‘shall ‘forthwith’ be re- 
sold. The sale at which the appellant’ defaulted was held on 
the Ist-September, 1923, and closed at 5 p.m. that day. The 
appellant, as before stated, failed to pay the 25 per cent. deposit; 
the next:day and the day after that were holidays and on the 
4th September a fresh proclamation was directed to be issued 
proclaiming the-property for sale and the-sale was held on the 
5th November, 1923, and resulted, as before : stated, in a 
deficiency. . ; s - 

The. District Munsif, before whom the matter came, after 
going in detaillinto the facts and into the law, seems.to us to 
have come to the-conclusion that-although 4 fresh proclamation 
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was not obligatory, it was necessary in the interests, of the 
defaulting bidder to proclaim the property again for sale. We 
may say at once. that we think that in the interests of the default- 
ing bidder it was necessary for the property to be. again pro- 
claimed for sale. Had the property been put for.sale on the 
4th September, clearly there would have been no notice to pros- 
pective bidders and very likely no bidder would have attended 
the sale at all. In the Lower Appellate Court, however, the 
District Judge took the view that, where a bidder defaults in 
payment of the deposit, the property cannot be re-sold unless 
there has been a fresh proclamation of-sale; and he held upon 
that basis that, as the sale of the property had to be. freshly 
proclaimed, the sale had been held ‘forthwith.’ 


_ When the matter came before Jackson fad Phirdvealei: 
chariar, JJ., they agreed that a fresh proclamation is not neces- 
sary under. such circumstances but disagreed on the question as 
to whether the property had, been sold ‘forthwith.’ Jackson, J., 
took the view. that although it was not obligatory to freshly pro- 
claim the sale, nevertheless in thé interests of the defaulting 
auction-bidder, it should be freshly proclaimed, that there had 
been’ no unriecessary delay ‘and that the, sale should be said to 
have been held ‘forthwith’. He gave his -understanding of- the 
word ‘forthwith’ and rendered it as follows: “as expeditiously 
as circumstances permit” ;- and -that-in our view would: “be a 
good ` “rendering of thẹ word. It is yery ' difficult to say. how 
thé’ word ‘forthwith’ should be defined; but we think that the 
rendering of it. by Jackson, J., is probably as good a.one as 
there can be and that “as expeditiously as circumstances permit” 

is probably the correct definition of that word: Another ren- 
dering might be ‘such time as appears to be reasonably early 
having, regard. to all the circumstances.’ Obviously in- some 
cases it might reasonably be held. that the re-sale. should: take 
place immediately. following. on the abortive sale. For instance, 
take the case of a sale of ten lots ef property where’ the first 
lot is put up for auction, the bid of a bidder is accepted but 
he then and there defaults in payment of the deposit. Under 
those circumstances -probably it could quite- reasonably be held 
that the property should be sold ‘forthwith’ meaning’ that it 
should be sold then and there before the sale of other nine lots 
is proceeded with; but it ‘must ret entirely upon the circum- 
stanees of each case: 


= Ti this case we think’ that although ‘it "was not obligatory 
for,a fresh. proclamation of sale to be issued, -yet it was in the 
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interests of the auction-bidder that there should be a fresh pro- 
clamation for sale; that being so, there was no unnecessary de- 
lay, and in these circumstances the sale can be said to have been 
held ‘forthwith’. The appeal must, therefore, be dismissed. No 
costs, as the respondent is unrepresented before us. 


- B.V.V. ; ng Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JUSTICE VENKATASUBBA RAO, 


The Secretary of State for India in Council 
represented by the Collector of Tanjore and 


_ others ae -o Appellanis* (Defts.) 
N. Gopala Aiyar and others s- Respondents (Piffs.). 


Land Acquisition Act (I of 1894), Ss. 4 and 6— ‘Public purpose” —Provi- 
sion of house-sites for Panchamas—Proviso to S. 6 not fulfilled—Objection 
before, final declaration—Maintainability—Compensation ‘out of public reve- 
aue’’—Payment of cost by grantees at a future date—Validity of declaration. 


Provision of hduse-sites for Panchamas is a ‘public purpose’ within 
S. 4 of the Land Acquisition Act. Even if only a section of the public 
is benefited, still the purpose is a public one, ; 


::', The -yalidity; of a declaration under S. 6, Sub-S. (1) cannot be called 


„iù question, before the. declaration is in fact made. Tọ find out if the 
‚requirement of the proviso to S. 6 has been fulfilled, the Court should: have 


regard to the state of things at the time of the declaration. Its validity 
cannot be made to depend upon some future contingent event. 


` Where, the . Government proposed to acquire house-sites by advancing 
80. per cent. of the cost in the first instance and recover the same from 
the grantees of the sites in the course of the next twenty years, 


i ` Held, the condition in the proviso to S. 6 (1) was fulfilled. 


-- Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Kumbakonam in Appeal Suit No. 154 of 
1924, preferred against the decree of the Court of the District 
Munsif of Valangiman im Original Suit No. 133 of 1923, 


The. Government Pleader for appellants. 


` `The Adyocate-General (A, Krishnaswami Aiyar) for 
respondents. z . ` 


The Court delivered the following 


C. Jupement.—The first question that arises is “whether the 
purpose in question is a ‘public purpose’ within the meaning 


panman 








#S.A. No. 55 of 1926. i 25th March, 1930. 
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of section 4 of the Land Acquisition Act (I of 1894) as altered 
by the Amending Act (XXXVIII of 1923). So far, only a 
preliminary notification has been published under that section 
and the further stage of making the declaration under section 6 
has not yet reached. The plaintiff says that the purpose is not 
a public one and that is made a ground on which the suit for 
injunction is made to rest. The notification issued under 
section 4, after referring to G.O. No. 3559, dated the 10th of 
November, 1917, says, that whereas it is intended to acquire 
the plots belonging to the plaintiff for Manaikats for Panchamas 
and other- coolies, he should intimate to the officer specified, his 
objection, if any, within a certain stated time. The alleged 


public purpose stated in this notification is the provision of” 


house-sites for Panchamas (persons of low castes) and other 
workmen. The subject of providing the Panchamas of Tanjore 
with house sites was examined by the Madras Government. An 
officer was placed on special duty to go into the question. He 
points out in his report the urgent necessity that exists for the 
Government providing Parichatnas and other servants with 
houses. He describes the conditions in the district and shows 
that the houses in which the farm servants live are claimed by 
the landholders as their own, although the servants have been 
living in them for generations. He mentions that the disputes 
are carried to law courts, where, after unequal contests, the 
labourers are defeated. He further points out that-the land- 
holders contrive that the farm servants are for ever at their 
mercy and prevent their acquiring houses. These employers 
(says the report) sometimes adopt curious methods; they 
borrow petty sums of. money from their own servants, on the 
security of the sites in which the latter live, thus making Pan- 
chama mortgagees recognise the right of the landholders to the 
sités mortgaged. This report was generally endorsed by the 
Collector, accepted by the Board of Revenue and ultimately by 
the Government. The Government ¢hereupon passed the G.O. 
referred to:‘above, which runs thus: 

“The Government have considered the proposals of M.R.Ry. K. S. Srinivasa 


Achariar regarding the provision of house-sites and land for the Pan- 
chamas of the Tanjore District and accept his recommendation that an 


endeavour should be made to secure to them, as well as to other labourers,. 


the ownership of the sites in which they live. They agree with the Deputy 
Collector that the most satisfactory method of attaining the object will 
be to acquire the sites under the Land Acquisition Act and to hand them 
over to the applicants on payment. The opportunity should also be taken 


to provide pathways to ‘cheries’ which may be surrounded by cultivation.” 


‘t Paragraph 32 (6)—The Government approve as a provisional 
measure the suggestion that applicants for sites should pay an initial 


The 
Secretary) of 
State for 
India 


Gopala Aiyar, 


-The 
- Secretary of 
State for 
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u. 
.GadalavAiyar, 
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deposit. of. 20. per cent. of the cost of acquisition, and that the payment 
of the ‘balance of the cost price of the site may be spread over a period 
of twenty years, recovery being effected in half-yearly or yearly instalments 
according to ‘the convenience of the. grantees. The rate of interest should 


be..@ per cent.: : 

-r The question then i is, is this a‘public purpose or not? The 
Government in order to remove the disabilities under which the 
depressed classes labour has undertaken to provide them with 
house-sites. The condition of the Panchamas calls for its 
intervention. The measures adopted, while directly benefiting 
the. Panchamas,: indirectly benefit the public at large. -Even if 
only-a section of the’ public is benefited, still the purpose is a 
public one. The expression includes a purpose in which ‘the 


' general ‘interests of the community, as opposed to the particular 


interests of the individuals. is directly and vitally concerned. 
(See Hamabai Framjee. v. Secretary of State for India.1).1f the 
purpose in question is not a public purpose, l tanl to. see`what 
can possibly answer that description. j 

On behalf of the plaintiff, it is contended that ihe’ effect 
of the Government order is to erable ‘it to acquire a particular 
house site for a ‘particular individual. ` As the léarned District 
Munsif has very clearly pointed out, this is a matter of detail, 
which does not affect the general question of the purpose being 
a public one. What the Government proposes is, to acquire the 
lands and once they are acquired, it may allot them in such 
manner as it pleases. But it is obviously the most sensible and 
convenient course to allot to each servant that particular house 
which he has been occupying. “How this renders the purpose 
any the less a public one, I am unable to follow. The view | 
taken by ‘the Subordinate Joge | is antennia; and must be 
rejected.” 

-The next question that arises is, whether the proviso to 
section 6 (1) is fulfilled or not. It says that no declaration 
under that section shall be made unless ‘ter alia the compensa- 
tion to be awarded is to be paid wholly or partly ‘out of public 
revenues. It seems to me in the first place that it is premature 
to raise this question. -As-I have said the proceedings have not 
gone further than the issue of the preliminary notification. The 
différence between section 4 and section 6 is that. whereas the 
former section refers to land in a- particular locality, the latter 
contemplates a particular land; and again, whereas under, 
section 4, it must only appear to the Government. that land is 
needed ` or likely to be needed for a public purpose, ‘under 





< 1.°(1914) LL.R: 39 B. 279, 
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section 6 it must be finally satisfied, that it is so needed. It is 
only when the second stage referred to in section 6 is reached, 
that the Government is to- make a declaration as provided in 


that section.’ That declaration when made, the section goes on 


to enact, shall be conclusive evidence that- the land is needed for 
a public purpose. The section further prescribes that no such 
- declaration shall be made unless ‘ter alia the compensation to 
be awarded is to be paid wholly or partly out of public revenues. 
It is the final declaration that ¢an.be called- in question if this 
condition is not fulfilled. What the Government has so far 
doné is, to merely outline its present intention in this respect. 
Thiere is nothing to prevent it from changing its mind, and the 
point of time that matters is, the date of the declaration arid not 
any earlier date. It has now notified that it-proposes to advancé 
out of public funds, 80 per cent. of the price, to be recovered 
in instalments in a period of 20 years. Having regard to the 
design of the Act, this must be deemed to be but a tentative 
proposal, which may or may not be adhered to, at the -time 
when the final declaration is made. The decisions have held 


that it is open to a party to question the propriety of such a` 


declaration, on the ground that the condition in question has 
not been satisfied. That right, therefore, a party may exercise 
after the declaration has actually been made. Thus, the suit is 
premature, -in so far as it seems to question the propriety of the 
Government’s action, on the err that it olen against the 
. proviso to section 6. - : -Ò 


In any case, I am prepared to hold that the is of ‘this 
case bring it. within the proviso. Only 20 per cent. of the cost 
is furnished by ‘the future owners and the remaining 80 per cent, 
the Govérnment provides in the first instance. Mr. Justice 
Sundaram Chetty in a case bearing on this very notification has 
held that: the requirement of the proviso has been fulfilled. (See 
Secretary of State v. Murugesam?) My reason for agreeing 
with his view is this. The validity of. ‘the’ declaration under 
section 6 cannot be made to depend upon some future contin- 
gent event. Supposing that, at the time of the.declaration, the 
entire cost was met out of public funds, but ten years later, it 
was recovered from the party. to whom the. -land was transferred, 
are the proceedings on that account to’ he. held invalid? Again 
let us suppose, that initially the cost is wholly ‘borne by the 
party himself, can it be held that the declaration is valid because, 
on’a later date, the Government means: to pay back the amount 


2. A.I.R. 1930 M,-248.. -:. ae On 
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to the party? In each case, the answer is obviously in the 
negative. -These considerations dispose me to the view, that 
what the Court in construing the proviso must have regard to. 
is the state of things at the time of the declaration. A con- 
trary view is bound to lead to inconvenient and absurd results. 


‘Though the wording of the proviso is unfortunately not explicit, 


the Courts must construe it reasonably. It is suggested for 
the Government that there is the possibility of its not recover- 
ing the 80 per cent: either wholly or in part. In my opinion, 
this is a factor that does not count. The section says that some 
portion of the cost must be paid out of the public revenue. That 
condition is here literally complied with. That is all-with which 
the Court is concerned. On this point also, the view of the 
learned District Munsif is right and that of the Lower Court 
wrong. 


In'the result, the second appeal is allowed and the suit is 
dismissed with costs throughout. 


S.R. i — l Appeal allowed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


; PRESENT: —MrR. Justice Wartace AND MR. Justice 
Jackson. vas 
Muthu Reddi and another .. Petitioners in both* 

l (Petitioners). 

Indian Extradition Act (XV of 1903)—“Foreign State”—East Indian 
possessions of France—Procedure in extradition proceedings—Treaty of 1815, 
Art, 9—British subjects charged with theft in Pondicherry—Requisition 
by Governor of Pondicherry for extradition—Summary order for surrender. 

` The East Indian possessions of France are not a “Foreign State’? as 
defined in the Indian Extradition Act, 1903. The procedure to be observed 
in. extradition proceedings between the British Indian Government and 
the authorities in the French Settlements in India is that prescribed by 
Art. 9 of the Treaty of 1815 between Great Britain and France, the 


` legislative sanction for which has been provided by S. 18 of the Extradition 


Act. T 
Art. 9 of the Treaty of 1815 having provided for surrender on demand, 
a more elaborate procedure canñot be superimposed by the unilateral act 
of one of the High Contracting Parties. Nor is it open to a Municipal 
Court to say that the accused should in such cases be surrendered with 
a certain procedure. 

Where criminal proceedings were instituted in Pondicherry against two 
British subjects for the offence of theft committed therein and the 
Governor of Pondicherry applied to a District Magistrate in British India for 
their extradition, 
a > 

*Cr, Rey. Case No. 78 of 1930, `. 14th March, 1930. 

Cr. Rev. P. No. 73 of 1930 
and N 
Cr, M.P, No, 133 of 1930, 
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. Held, that the Magistrate was bound to arrest the persons proceeded 
against and hand them over to . the French anthonis without further 
enquiry. 


Rahamat Ali v. Emperor, (1919) 1.L.R. ‘47 Cal. 37, followed. 
In re Celeste Cullington, (1920) I.L.R. 48 C. 328, explained. 


Petitions under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, and section 107 of the Government of 
_India Act praying the High Court to revise the order of the 
“Court of the District } Magistrate of South Arcot, dated 4th 
January, 1930, and made in R.O.C. No. 12427 of 1929-C-1. 


K. S. Jayarama Aiyar, K. S. Sankara Aiyar and K. R. R. 
Sastri for petitioners. 


The Advocate-General (A. Krishnaswani Atyar) and The 
Public Prosecutor for the Crown. 


The Court made the following 


OrDER. Wallace, J.—The point raised in this Criminal 
Revision Petition is of considerable importance, namely, what 
is the procedure to be observed in extradition proceedings 
between the British Government in India and,the French Settle- 
ments in India. 


The District Magistrate of South Arcot has, on a demand 
from the Governor of the French Settlement of Pondicherry 
and: on information from him that judicial proceedings are 
pending in Pondicherry against two British subjects, arrested 
these two men and proposes to: hand them over without further 
enquiry to the French authorities. The two arrested men have 
put in this petition alleging that, the action of the District. Magis- 
trate is illegal, inasmuch as iie has under the Extradition Act of 
1903 no authority to deliver them up in this summary fashion, 
but must first hold an inquiry and satisfy himself that there is 
a prima facie case against them, as provided for in ‘Chapter lI 
of that Act. The learned Advocate-General on behalf of the 
Government contends that Chapter [I of the Act has no bearing 
on the case, and that the case is governed by the provisions of 
and procedure indicated in Article 9 of the Treaty of 1815, 
the necessary legislative sanction for which has been provided 
by section 18 of the Extradition Act. The petitioners rejoin 
that section 18 has no application to cases where no procedure 
has been prescribed by the legislature, and that in any case its 
application is restricted to caseg coming under Chapter III of 
the’ Act. .They further urge.that the extradition provision in 
the Treaty of 1815 had been abrogated by the Treaty of 1876 


Muthu, Reddi, 
Inve. 


Wallace, J. 


Muthu Reddi, 


L re, 


Wailace, J. 
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and by the English Extradition -Acts of- 1870 and 1873. They 
argue further that any part of dependency of a Foreign State 
is for the purpose of the Indian Extradition Act a Foreign State 
to which Chapter II and not Chapter TII will apply. 

To take the last point first, a Foreign State is by definition in 
the Act a State to which the Extradition Acts of 1870 and 
1873 apply. Whether or not a part or dependency of a 
Foreign State is itself a Foreign State need not be decided here, 
since I am of opinion that in any case the East Indian’ Depend- 
encies of Frante were expressly excluded from the Extradition 
Treaty of 1876, and, therefore, they. are not States or parts of 
a State to which the Extradition Acts of 1870 and 1873: apply. 
This is the view taken by a Bench of the Calcutta High Court 
in Rahamat Ali v. Emperor? Ina subsequent case in Calcutta, 
In re Celeste Cullington*, a single Judge, Mr. Justice Buckland, 
differed, holding that Article 16 of the Treaty of 1876- does 
not exclude athe East. Indian Dependencies. of France, but was 
that the effect of the Order i in, ‚Council of 16th May, 1878, _was 
to put into operatjon as. regards these Dependencies section 25 
of the English Extradition Act, 1870. The learned Judge 
admitted that he had not then before him the exact terms of 
the ‘Ordet in Council. That’ is a matter of regret since, if he 
had’ had'these terms before him, I doubt, speaking with fespect, 
if “he would have differed “ftom Rakamat Ali v. Emperor.’ The 
concluding terms of the Order i in. Council ‘are “that the Extra- 
dition Acts of 1870 and 1873 shall after 31st. May; 1878; apply 
in the case of the said Treaty,” that is, the Treaty of ‘1876 

“with the President of the French Republic. ” So that it is 
only in respect of that Treaty and not in respect of all Treaties 
therin force that these Extradition Acts apply; aùd unless that 
Treaty abrogated the Treaty of 1815 in respect of Freñch 
Dependencies in East India, the Extradition Acts of 1870 and 
1873 do not apply to them, and they would, therefdré, “not be 
foreign States within’ the meaning of the Indian Extradition 
Act of 1903. 

Article 16 of the T reaty of 1876 sets out “the manner of 
proceeding in the colonies and“ foreign possessions of the 
two High Contracting Parties,” and ends up “the foregoirig 
stipulations shall not in any way affect the arrangements estab- 
lished im the East Indian possessions. of the two countries 
by the Article 9. of the Treaty of the 7th March, ‘1815: E 


“1, (1919) I.L.R. 47 C. 37... 2. (1920) I.L.R. 48 C. 328. 





tx] ° THE MADRAS LAW. JOURNAL REPORTS. 281 


Now, as petitioners themselves argue, this Article 9 con- 


tains no procedure, strictly so called. Therefore, what the 
saving clause at the end preserves and intended to preserve, is 
the extradition “arrangements” provided by that Article. In 
other words that Article is in no. way affected by. Art. 16 of the 
Treaty of 1876, and extradition in the East Indian Possessions 
of the two countries remains governed by the Treaty of 1815. 
This is the view which has been taken of this clause both in 
Rahamat Ali v. Emperor’ and In re Celeste Cullington.? 


The petitioners urge that, as Article 9 of the Treaty of 
1815 provides no procedure, it is in effect tinenforceable. This 
argument I do not follow. If that Treaty provided no proce- 
dure such as was provided by the prior Treaty of 1802 or by 
the subsequent Treaty of 1876, that is a clear indication that 
the High Contracting Parties did not agree upon or intend that 
there should be any formal procedure for extradition. I do 
not follow the argument that the Treaty cannot be brought 
into operation until the Legislature has provided and sanctioned 
4 procedure. That would obviously be exceeding its province. 
The Legislature can only sanction a proceduresif.the Treaty pro- 
vides for one; The procedure must be found or provided for 
in the Treaty itself before any Legislature of either party can 
legislate about it. The Legislature cannot alter. either by addi- 
tion or subtraction the essentials of a Treaty which is the con- 
tract between the High Contracting Parties or impose upon one 
party conditions which do not form part of that contract. That 
would. be tantamount to the subjects of one High Contracting 
Party forcing on its own Government a breach of the Treaty, 


or making it impossible for its own Government to keep its | 


pledged word. with the other party. See The Queen v. Wilson.’ 
Section 18 of the Indian Extradition Act lays down that nothing 
in this chapter, that is Chapter III, shall derogate from the 
provisions of any Treaty. That is, it incorporates in effeet the 
provisions of such Treaty in the Municipal Courts of India. 
When, therefore, the Treaty says that offenders shall be extra- 
dited on demand, it is not open to a Municipal Court to say 
that they shall not be delivered up until some form of proce- 
dure initiated, prescribed and sanctioned by. itself alone and 
not agreed upon by the High Contracting Parties is satisfied. 
There is, on this finding, no point here in emphasising that 
section 18 of the Extradition Act refers to Chapter III alone, 


1. (1919) I.L.R. 47 C. 37. 2. (1920) I.L.R. 48 C. 328, 
3. (1878) 3 Q.B.D. 42. 
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since, as already pointed out, the French Possessions in India 
are not a Foreign State, and, therefore, Chapter III is the only 
one which would apply to the present case. 


Article 9 of the Treaty of 1815 which is, therefore, in my 
view the provision to be followed contemplates summary deli- 
very at the request of any authority of either High Contracting 
Patty. That is the view which the Local Government itself has 
taken of its obligations as set out in the Extradition Manual, 
Chapter ITI, section 2 (a), and I think we may assume that 
that is the view atithorised by the High Contracting Party from 
whom this Government derives this authority. The procedure 
in the Manual, however, seems to be regarded as applicable to 
the case of “grave” offences, and neither side has been able to 
point us to any orders of Government under which the general 
provision of Article 9 of the Treaty of 1815 has been so restrict- 
ed. This question, however, does-not arise here as theft is a 
“grave? offence. I find, therefore, that there is no substance 
in this petition and it is dismissed. í ; 


The collateral. petition (Cr. M.P. No. 133 of 1930) put 
in under section 491 of the Criminal Procedure Code must also 
fail since the detention of the petitioners is not illegal or 
improper; and ‘it is also dismissed: l 

Jackson, J —I agree. 


= ‘ Utider ` the Inidiani Act (XV of 1903) a Foreign State 


means a State ‘to:which the English Extradition Acts of 1870 
and 1873 apply. `The. main Act is that of 1870.- (Vol. F, 
p..443,. Coll.. Stat.) As provided in section-2 of that Act the 
application of that Act to any Foreign State shall be by Order 
in Council. If the Order in Council has not applied the Act 
to .’rench . Possessions in India, the Act does not apply and 
these Possessions. are not a Foreign State -as defined in the 
Indian.Act (XV of 1903). 


The Order in Council applied the Act not generally to 
Trance, but in a restricted sense “in the case of the Treaty 
with the President of the'French Republic.’ This is the 
Treaty of 1876 which in terms does not affect the arrangements 
in the East Indian Possessions of the two countries (Art. 16). 
Therefore the Extradition: Act of 1870 has not been applied 
to. that part of- France which is Pondicherry and Pondicherry 
is.not a’ Foreign State. `>- > as l 

Therefore, Chapter III of the Indian Act (XV of 1903), 
“Surrender in’ case of States other than Foreign States,” applies 


a 
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to Pondicherry. Section 18, falling within Chapter III, ex- 
pressly preserves the provisions of any Treaty for the extradi- 
tion of offenders, and its procedure. This makes the provision 
of the Treaty of 1815 applicable to the present case, and gives 
statutory sanction to its procedure. There is, therefore, no 
room for an argument that the Treaty cannot affect individual 
rights in the absence of statutory sanction. | 


Buckland, A in In re Celeste Cullington,? says, “By ati 
Order in Council, dated 16th May, 1878, the Extradition Acts 
were made applicable to France.” It is here that with all 
respect I differ from him. I should have agreed, if the Order 
in Council stated “in the case of France”? instead of “in the 
case of the said Treaty”. 


I agree that as the Treaty of 1815. practically provides 
for surrender on demand, a more elaborate procedure: cannot 
be superimposed by the unilateral act of one of the parties. - 


B.V.V. Revision Petition dismissed, 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 


Present:—Lorp THANKERTON, SIR GEORGE LOWNDES 
AND SIR BINoD MITTER. 


Baba Jwala Das ` i oa A ppellant* 
A . : 
Pir Sant Das and others Respondents, 


Admission—Statement relied upon as—Taking as whole of—Necessity 
—Hindu Law—Religious Endowment—Muth—Indepéndent and -sepdrate 
muths—Mahant of one of—Succession by, to mahantship of icra Ls 
of. 

Tf a statement is to be relied upon’as an admission the whole statement 
must be taken, . 


The Mahant of Muth Sainwal in an application made by him called 
the Sainwal Gadi “Gadi Sainwal Kotha Koh Kerana,’’.Koh Kerana being 
another muth. In the same application, however, there was a definite 
assertion that Sainwal was a Gadi, and the person making the statement 
the Gadinashin, Mahant. ' 


‘The High Court, translating ‘‘Kotha” in the PEETA as a ry” 
or “treasury, ? regarded the statenient as an admission by the Mahant ‘of 
Sainwal that Sainwal was nothing more than a’ pait of the.institution of 
Koh Kerana. : 
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P. C, Held, that the statement in the application must be taken as a whole, 
aa and that, if that was done, there was no such admission as that inferred 
Iva Ta by the High Court. 


There is no rule precluding a mahant of an independent muth from 
Pir Sant Das. claiming to succeed to the Gadi of another independent and separate muth. 


- Appeal No. 44 of 1929 from a decree of the High Court, 
Allahabad, dated the 19th April, 1927, which reversed a decree 
of the Subordinate Judge of Saharanpur, dated the 14th May, 
1924, and decreed the plaintiff's suit with costs. 


The material facts of the case are sufficiently fully set 
out in their Lordships’ judgment. 


Hyam. for appellant. 
De Gnuyther, K.C. and Wallach for respondents. 


Hyam for appellant—The plaintiff must. succeed on 
the strength of his own title. The custom alleged in the 
plaint was not established. Assuming the defendant is a tres- 
passer, the plaintiff cannot. dispossess him unless he proves a 
better right. 


De Gruyther, K.C. aad Wallach for respondents.—We 
have proved by the evidence on the record that the plaintiff 
No. 1 as the mahant of the parent gadi at Koh Kerana, was 
entitled to nominate a successor to the deceased Mahant. The 
plaintiff-respondent No. 2 was duly installed as mahant of the 
Jogiwara at Hardwar. The custom set up by us is consistent 
with the general custom and the law of succession obtaining 


among the sects of Jogishwars. 


20th May, 1930. Their Lordships? judgment was deli- 


vered by” a . 
Sir, George Sır GEORGE LOWNDES. —The question in this appeal is is as 
Lowndes. to the right to appoint a successor to one Kan Das, the bairagi 


mahant of a muth in Hardwar, who died in 1923. leaving no 
chela* and having made no, appointment to the gadi. On his 
death the appellant took possession of the muth, claiming to be 
entitled thereto as the makant of a neighbouring institution at 
Sainwal from which he asserts the Hardwar muth was found- 
ed. The moveable property was locked up in a room by the 
police. The respondents then.came forward with a rival claim 
as representing another muth at Koh Kerana. The matter was 
investigated by the Sub-divisional Magistrate, who held that 
the appellant had made out a prima facie title to the succession, 
but ordered the moveables to be kept under lock and seal for 
a further period of six weeks to enable the respondents to take 
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proceedings in the Civil Court, failing which the property was 
to be made over to the appellant, who was left in possession of 
the immoveable property valued at between two and three 
lakhs of rupees. The respondents thereupon filed the suit out 
of which this appeal arises in the Court of the Subordinate 
Judge of Saharanpur claiming a declaration of their title to 
and possession of the muth and property, upon the allegation 
that the first respondent as the mahant of Koh Kerana had the 
right of appointment to Hardwar, and that he had appointed 
his own chela, the second ‘respondent, as the successor of the 
deceased Kan Das. 


It is admitted by counsel for the respondents that under 
these circumstances the burden was upon them to establish the 
right they claimed, and their Lordships have no doubt that this 
iS so. 


Reliance was AR, in the plaint upon a deed of appoint- 
ment, executed in the interval between the Magistrate’s order 
above. referred to and the institution of the suit, by which a 
number of persons describing themselves as “mahants, santans 
and jogis” purported to appoint the second fespondent to the 
vacant gadi with the consent of the first respondent, but no 
reliance has been placed on this document before their Lord- 
ships. It seems, indeed, to be inconsistent with the contention 
to which the respondents now pin their faith, namely, that the 
right of appointment lies solely with the mafant of Koh 
Kerana. 

It is common ground that the Hardwar gadi was establish- 
ed in or about the year 1818, and that the first mahgnt was 
one Ottam Das, to whom Kan Das was according to one account 
the third, and according to another the fourth successor. Ottam 
Das was the chela of Godha Das who was the chela of Pir 
Sukol, the then mahant of Koh Kerana, a muth which though 
itself the offshoot of another and older muth at Tila, was an 
institution of considerable antiquity. 


In his preliminary examination by the Trial Judge, the 
-second respondent admitted that if the mahant of a subordinate 
gadi dies without leaving a chela, the “Sadar gadi” (i.e., the 
superior institution) has power to appoint a mahant to the 
subordinate gadi or to manage it himself. He also admitted 
that “if any other gadi sends its disciple and establishes an 
‘asthan’ (i.e, an institution of this nature) at any place, and 
that disciple dies without leaving a disciple, the mahant who 
sent his disciple and established the asthgn shall be entitled to 
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PG 


r manage that asthan or to appoint any person thereto.” These 
Baba stateménts were reaffirmed by the second respondent in ‘his 
Jwala, Das bee: ; 


A subsequent deposition before the Court. 
Pir Sant Das, £ 
r It is clear, therefore, that what the respondents had to 
Townace’ prove was that the Hardwar mith was the. immediate offshoot 
of Koh Kerana, and the real question in the case is whether 
Godha Das, whose chela was the first mahant of Hardwar, was 
himself a mahant at Sainwal, and so intermediate between Koh 


Kerana and Hardwar. 


The respondents alleged in their plaint, and it has been 
their case before this Board, that Sainwal is not a gadi at all 
but is merely a subordinate “kotha,” i.e., the granary, or possibly 
the treasury, of Koh Kerana. The Subordinate Judge, before 
whom the suit was tried, in a careful judgment, came to the 
conclusion that this was not established, and that there was 
no direct link of any kind between Koh Kerana and Hardwar. 
He held on the evidence that Ottam Das, the first mahant of 
Hardwar, was the chela of Godha Das, the mahant of Sainwal; 
that Hardwar always remained subordinate to Sainwal, and 
that the right of management of Hardwar, on the mahant of 
that institution dying without a chela, belonged to Sainwal. He 
accordingly dismissed the respondents? suit. On appeal the 
High Court came to the opposite conclusion and made a decree 
declaring the right of the second respondent to the management 
of the Hardwar property and ordering possession to be given 
to him. l 


After perusal of the evidence recorded their Lordships have 
no doubt that the respondents have failed to establish that 
Sdinwal, from which it is clear that Hardwar was: founded, 
was merely a kotha of Koh Kerana and, therefore, that the 
necessary link between that muth and the Hardwar muth is 
not made out. 


It has hardly been disputed before the Board that Sainwal 
is now, at all events, a muth of which the appellant is the recog- 
nised makant, and there appears to have been a regular succes- 
sion in respect of the property there from Godha Das down- 
wards. How this could be if Sainwal was merely the “kotha” 
—whatever may be the true implication of that term—of Koh 
Kerana, has not been explained. ' 


As far back as 1864, long before the present dispute arose, 
Santok Das, the predecessor of Kan Das, in proceedings in the 


Lad 
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Criminal Court at Saharanpur referred to Ram Das the guru 
and predecessor of the appellant as the “Sajjadanashin of Sain- 
wal’ (a title admittedly equivalent to gadinashin or mahaht), 
and gave his spiritual pedigree from Godha Das. In 1875, on 
the death of Shanker Das, of Koh Kerana, Ram Das describing 
himself as “Gadinashin of Kotha Sainwal,” laid claim to the 
Koh Kerana gadi. His claim was dismissed, but from the 
judgment in the case, which is part of the present record, it 
does not appear to have been disputed that he was the then 
de facto gadinashim of Sainwal, and what is almost more sug- 
gestive still, the judgment refers to a similar claim which had 
been made by his guru and predecessor Pir Ganesh Das, “Gadi- 
nashin of Sainwal.” In 1895 Ram Das instituted a suit against 
one Narotam Das in connection with the Sainwal property. In 
this suit he deposed to the history of the Sainwal muth as 
founded by Godha Das, and said that he had been on the Gadi 
for 50 years. There wag no suggestion in his cross-examina~ 
tion that Sainwal was not a muth at all but merely part and 
parcel of Koh Kerana. The Koh Kerana mahant was not a 
party to this suit, but he can hardly have been ignorant of it if 
Ram Das was really only a subordinate official of his muth, 
and the deposition is put in evidence in the present, suit by 
the respondents. This deposition, taken in conjunction with the 
1875 judgment above referred to, makes it abundantly clear 
that Sainwal had at least claimed to be a gadi from the time 
of Ganesh Das some time prior to 1845 or 1846. No attempt 
seems to have been made by Koh Kerana to refute or even to 
dispute the pretences of Sainwal, or to assert what is now claim- 
ed on their behalf that Sainwal was not and never had been 
anything but an integral part of Koh Kerana, and this is the 
more remarkable in view of the obvious hostility between the 
two institutions. l 


Their Lordships do not think it necessary to go furthes into 
the documentary evidence in this case or to deal with the oral 
evidence which is, as might be expected, contradictory and of 
little real weight. It is sufficient to say that counsel for the 
respondents has been unable to point to any evidence of direct 
connection between Koh Kerana and Hardwar during the 
course of- more than a century, whether by way of pecuniary 
assistance, selection or appointment of a mahat, or even 
consultation on the affairs of the muth. i 


The learned Judges of the High Court He whom the 
appeal came. founded their judgment in favour of the respond- 
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ents largely upon the fact that the «appellant, in his application 
to the magistrate shortly after the death of Kan Das, calls the 
Sainwal Gadi “Gadi Sainwal Kotha Koh Kerana,” and tran- 
slating “kotha? as “granary” or “treasury,” they regard this as 
an admission that Sainwal was nothing more than a part of 
the institution of Koh Kerana. They also rely upon the state- 
ment of Ram Das in the proceedings of 1895-6 in which he 
refers to “Kotha” Sainwal having been founded by Godha 
Das, as an “admission” by him to the same effect, and upon 
his description of himself as “Baba? Ram Das, instead of 
“Mahant,” which they say “has some significance.” Their 
Lordships are not impressed by this reasoning. If a statement 
is to be relied upon as an admission the whole statement: must 
be taken, and in each of the cases to which the learned Judges 
refer it is clear that there was a definite assertion that Sainwal 
was a gadi, and the person making the statement the gadtnashin, 
which is-admitted to be the equivalent of maha™t. It may well 
have béen that the building in which the Sainwal Gadi was 
originally established was ‘a “kotha” of Koh Kerana, and that 
the title of the gadi had its origin in this. But if the burden 
of proving that Koh Kerana was the immediate founder of the 
Hardwar. muth is upon the respondents, as it admittedly is, their 
Lordships cannot think that it has ‘Deca discharged by infer- 

ences, of this nature. à 


~The learned Judges also held that‘ ‘the very os that Ram 
Das claimed to succeed to the mahantship of Koh Kerana goes 
to show” that he could not have been at that time the mahant 
of Sainwal, for “a mahatt of an independent muth could not 
claim to succeed to the gadi of another independent and separate 
muth.’ It is not stated upon what this dictum is founded, and 
no attempt has been made to support it before this Board. Nor, 
in their Lordships’ opinion, could Sainwal be regarded as “‘inde- 
pendent”. of Koh Kerana. It was founded from Koh Kerana 
by a chela of the Koh Kefana mahani, and was clearly, there- 
fore, subordinate to it in the sense in which this term Has 
been used throughout the case. 


Their Lordships do not, however, desire to acne the 
judgment of the High Court in detail. For the reasons already 
given they think that the respondents have failed to establish 
the right that they have claimed in this litigation and that 
their suit must be dismissed. Their Lordships will, therefore, 
humbly advise His Majesty that this appeal. should be allowed 
and that the decree of the High Court should be set aside and 
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that of the Subordinate Judge restored. The plaintiff-respond- 
ents must pay the costs both in the High Court and before this 
Board. 
Solicitors for appellant: Barrow, Rogers & Nevill. 
Solicitors for respondents: T. L: Wilson & Co. 
K.J.R. ; Appeal allowed. 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. | 
` PrEsENT:—Lorp TOMLIN, SIR LANCELOT SANDERSON 
AND Sik GEORGE LOWNDES. 
B. Raja Rajeswara Sethupathi, Raja of Ramnad, 
since deceased (now~ represented by R. 


Shunmuga Rajeswara Sethupatht) .. Appellani* 
UN i g : 
Mangalam and others i .. Respondents. 


Madras Estates Land Act (I of 1908), Ss. 4, 27—Land allowed io 
lie fallow—Rent in respect of—Landlord’s right to—Custom relieving tenant 
of renp—Effect—S. 73—Experimental harvesting of portion of field to 
find out yield—Landlord’s right of—Judgment—Effec® of—Decree actually 
passed—Keference- to—Necessity—Privy Council—Decree under appeal terms 
of which not. known with. certainty—Variation of—Propriety—Finding of 


fact of first Appellate Court—Interference. _with—Jurisdiction—Second 


Appeal—Decree in—Appeal from. 
"Where there is’ a custom to relieve the tenant of rent in respect of 

land allowed to lie fallow, the custom is one of the conditions under which 

the ryot holds his land within the meaning of S.-27 of the Madras Estates 


Land‘ Act, ‘and the’ operation’ of S. 4 of the” Act ‘is restricted to the extent 


to which the tenant by the custom is relieved of his rent. Lo 4 


Where .the. landlord alleged that, in ordér to determine what was his 
proportion of the produce of a crop, he had a right to harvest himself 
a section of the field by way of experiment and to have provisions in 
regard to it inserted in the puttah, held, that the claim of the landlord to 
have inserted in the puitah any provision entitling him to make such an 
experimental harvesting’ as was ‘suggested was contrary Lo the provisions 
oi S. 73 of the Estates Land Act. . ; ` 

Without examining the decree actually, passed the true effect of the 
decision in the case cannot be ascertained. ` 
..-It is impossible for the Privy Council to vary a-decree the contents 
of which have not been placed before it, and are not known with certainty. 

In an appeal to the Privy Council from the decree in a second appeal, 
held, that the finding of fact of’ the first Appellate Court as to the exist- 
ence of a custom was binding upon the Privy Council. : 


Consolidated Appeal No. 54 of 1926 against a judgment 
and several decrees, dated the 22nd December, 1915, of the 
. High Court, Madras. i Í 


——~ 





*P.C, Appeal No. 54 of 1926. 30th May, 1930. 
R—37 


B.C 





Baba 
Jwala Das 
Ve 
Pir Sant Das. 
Sir George 
Lowndes. 


P C. 
Raja 
of Ramnad 
v. 
Mangalam. 


P.C. 





Raja 
of Ramnad 


Mangalam, 


Lord Tomlin. 


290 THE MADRAS LAW JOURNAL REPORTS. *fvow. 


The facts of the case are fully set out in their Lordships’ 
judgment. 


De Gruyther, K.C. and Narasimham for appellant. 
Subbarow for respondents. 


30th May, 1930. Their Lordships’ judgment was deli- 
vered by 


Loro Tomiin.—Their Lordships need not trouble the 
respondents’ counsel, 


This is an appeal which deals with the settlement of puttahs 
under the Madras Estates Land Act (I of 1908). 


Before the subject-matter of the appeal is dealt with one 
preliminary observation can properly be made. This litigation 
has lasted from 1909 until the present time. Partly no doubt 
On this account the record has agsumed substantial proportions. 
Their Lordships are indebted to Mr. De Gruyther for the lucid 
and concise way in which he has presented the case to them, 
thereby, in their Lordships’ opinion, saving a great deal of public 
time. 


Now, under the Act in question, where a difference arises 
between the landholder and the ryot as to the form which the 
puttah should take, procedure is provided by which the difference 
can be determined by the Collector. Sections 55, 56 and 57 of:the 
Act contain the relevant’ provisions. l ge 


Section 55 relates to the case where the landholder fails to 
grant a puttah in such terms as the ryot is entitled to, There 
the ryot can sue for the proper puttal before the Collector, 


Under section 56 when the ryot fails to accept the puttah 
tendered to him and to give a muchilika in exchange, the land- 
holder may sue before the Collector to enforce the acceptance 
of such putiah. 


Section 57 provides as follows:— : ` 


“In adjudicating suits under sections 55 and 56, the Collector shall 
first inquire whether the party sued is bound to grant or accept a puttah, 
and, unless this be proved, the suit shall be dismissed. If the plaintiff 
establishes that the party sued is bound to grant or accept a puttiah, the 
Collector shall inquire whether the puttah demanded or tendered is a 
proper one. If it is foùnd to be so, the Collector shall pass a decree 
directing the defendant to grant the puttah in exchange for a muchilika 
or accept the puttah and-give muchilika in exchange. lf the Collector is 
of opinion that the puttah demanded or tendered is not a proper one, he 
shall decide what the terms of the puttah should be, and shall embody 
such terms in his decree which shall be of the same force and effect as if 
a puttah and muchilika had been exchanged.’ i 
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` Under the procedure of the sections reférred to these pro- 
ceedings were launched. They came before the Special Deputy 
Collector. From him they passed to the District Judge. From 
the District Judge they proceeded to the High Court. Ultimate- 
ly they are here before His Majesty in Council. 


Now, six points have been placed before their Lordships 
by Mr. De Gruyther on behalf of the landholder as matters in 
respect of which he desires to complain of the conclusion reached 
by the High Court. 


The first point is one which deals with the rent which the 
tenant has to pay in the case where he omits to cultivate some 
part of the land, that is, leaves it to lie fallow. Upon the 
puttah as actually framed in accordance with the conclusions 
of the Court below, the tenant is excused rent if the land is 
allowed to lie fallow. 


The point turns upon the construction of sections 4 and 27 
of the Act. : 


Section 4 of the Act is in these terms: ' 

“Subject to the provisions of this Act, à landholder is entitled to 

collect rent in respect of all ryoti land in the occupation of a ryot.” 
Section 27 provides: 

“If a question arises as to the amount of rent payable by a ryot or the 
conditions under which he holds in any revenue year, he shall be pre- 
sumed, until the contrary is shown, to hold at the same rate and under the 
same conditions as in the last preceding revenue year.” 


In India it has been held that where there is a custom by 
which the tenant is relieved of rent in the case of land allowed 
to lie fallow, the custom is one of the conditions under which 
the tenant holds within the meaning of section 27, and that 
section 4, which entitles the landholder to-collect rent in respect 
of all ryoti lands, is restricted in its operation by the existence 
of such a custom. - ` : 


The District Judge in the presefit case has held that there 
was a custom to relieve the tenant of rent in respect of land 
allowed to lie fallow. Their Lordships are bound by the find- 
ing of fact of the District Judge as regards the existence of 
the custom. 


In their Lordships’ view, the custom is one of the condi- 
tions under which the ryot holds his land within the meaning of 
section 27 of the Act, and the opération of section 4 is restrict- 
ed to the extent to which the tenant by. the custom is relieved 
of his rent. Their Lordships are, therefore, of opinion that 
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there is no ground upon which the decision of the Courts below 
on this point can be interfered with. 


‘The second point arises in this way: The land, the subject 
of the tenure, falls into two categories known as dry land and 
wet land, respectively. The rent fixed for wet land is a propor- 
tion ofthe produce paid in kind. The rent in respect of dry 
land is a rate paid in cash proportionate to the yield of the first 
and second crops. There are cases: where wet land may be 
cultivated for dry crops, either because the water in the tank 
is not available or possibly at the caprice of the tenant, and the 
question is what rate the tenant should pay by way of rent'in 
respect of any wet land which he cultivates dry. 


< Now, the Collector held that 


“In adverse seasons, when a dry crop is raised for wani. of sufficient 
supply in the tank, the charge of sara sari will be improper and only varam 
is then payable as wet land pays rent in kind.” 

Their Lordships understand this to mean that where some 
part of the wet land is cultivated dry by reason of insufficiency 


‘of water, it would be improper to charge for that portion which 


is cultivated dry°a rent based om the value ‘of the share of 
average produce attributable to the landholder arising from the 


‘land cultivated wet; and that the proper rent payable in those 


circumstances is the landholder’s proportion in kind of the actual 
crop raised. 


When the matter came before the District Judge he said 
this (page 134 of the record) :— 


“It is objected before me that the tenants never raised the contention 
that dry crops should ‘be specially treated if the water supply was insuffi- 
cient. The Deputy Collector in his judgment himself “states that the 
plaintiffs’ pleader did not object to paying sara sari for dry crops on nanja 
land.” [That is wet land.] “I must uphold the contention of the appel- 
lant that in these circumstances it was not open to the Deputy Collector 
to decree any special rate when there was an insufficiency of water in the 
tank. °Sara sari will, therefore, be allowed to be levied whenever dry crops 
are raised on nanja land without permission.’’ 


That is to say, his conclusion is that the tenant raising by 
reason of insufficiency of water dry crops on wet land has got 
to pay in cash the value of the landholder’s proportion of the 
produce based upon the average production of the wet lands. 


Then on page 159 of the record there is to be found the 
High -Court’s conclusion upon .this matter :— 


“Tt is difficult to see on what principle the tenant should pay ‘wet 
sara sari’ if, owing to want of water in the tank, he is unable to raise a 
wet crop. The effect of the District Judge’s judgment will be to compel 
the tenant either to leave the land waste when there is insufficiency of 
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water or to penalise him if he raises a dry crop as the only possible means 
of raising something on the land. It stands to reason that if a tenant, 
having water in the tank and, therefore, means of raising a wet crop, 
chooses to raise a dry crop, this should not affect the right of the landlord 
to charge wet rates but where, owing to want of water, a wet crop could 
not be raised, there is no reason why the landlord should still be entitled 


to charge wet sara sari rates. We vary the decree of the District Judge _ 


by declaring that plaintiffs will be liable to pay sara sari wet rates if they 
raise dry crops while they could have, raised wet crops and do pay the 
usual dry rates if they raised dry crops owing to insufficiency of water.” 


' Now, it is said that the effect of that is not to restore the 
Special Deputy Collector’s judgment, but to introduce a varia- 
tion and to make the tenant where water is insufficient liable to 
pay for dry crops raised on wet lands only some rate in cash 
which has reference to the rates paid on dry lands. Without 
examining the decree actually passed the true effect of the 
decision cannot be ascertained. 


The_only decree of the High Court, printed in the record, 
does not deal with the point; as there were several suits, the 
matter may have been dealt with in some other decree, but their 
Lordships remain uninformed as to its contents. The appellant 
has failed to print it in his record or place it, before the Board, 
and it is impossible for this Board to vary a decree the con- 
tents of which have not been placed before it, and are not 
known with certainty. f 


In these circumstances, in their Lordships’ opinion, the 
appeal on this point must fail. 


The third point is this: Apparently, it is the practice 
sometimes of landholders, in order to determine what is their 
proportion of the produce of a crop to harvest themselves a 
section of the field by way of experiment, and then to require 
the tenant to hand over produce in regard to the whole field. 
upon the basis of what the yield of the particular section har- 
vested by the landholder has been. : 


In this case the landholder claimed that that was a right 
which he had, and that provisions in regard to it ought to be 
inserted in the puttak. The Collector and the District Judge 
both refused to insert it, and the High Court at page 154 of 
the record said this:— 


“Tt is dificult to see what right the landlord has under the Act to 
enter upon the land of the tenant for the purpose of making what has been 
described by Mr. Srinivasa Aiyangar as an experimental harvest. The’ 
object seems to be to arrive at an arbitrary figure by harvesting a small 
portion of the crops and to throw upon the tenant the burden of showing 
that the actual crop was not equal to the experimental harvest. We are of 
opinion that such a right is clearly opposed to the provisions of section 73 
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of the Act and that both the Lower Courts were right in disallowing this 
claim.” 


Now, section 73 of the Act provides that :— 


**(1) Where rent is taken by appraisement of the standing crop, the 
ryot shall be entitled to the exclusive possession of the crop. (2) Where 
rent is taken by division of the produce, the ryot shall be entitled to the 
exclusive possession of the whole produce until it is divided, but shall 
not be entitled to remove any portion of the produce from the threshing- 
floor at such a time or in such a manner as to prevent the due division 
thereof at the proper time. (3) In either case, the ryot shall be entitled 
to cut and harvest the produce in due course of husbandry without any 
interference on the part of the landholder. But before commencing to 
cut or gather the crop the. ryot shall give reasonable intimation to the 
landholder or his authorized agent of his intention to do so.” 


In their Lordships’ judgment the claim of the landlord to 
have inserted in the pudtah any provision entitling him to make 
such an experimental harvesting as is suggested is contrary to 


the provisions of the section which has been read. The appeal 
on this head fails. 


The next question relates to the tax or rent to be paid by 
the tenant to the landholder in respect of palmyra trees. The 
Collector and the District Judge have arrived at certain findings 
of fact in regard to palmyra trees, and they are these: That in 
two villages certain trees have been subjected to rent or tax, 
namely, 102 trees in one village, and 2 in another, but apart 
from those trees in those two villages, there has been no rent 
or tax paid in respect of any palmyra tree. 


Section 12 of the Act provides that:— 


“Subject to any rights which by custom or by contract in writing 
executed by any ryot before the passing of this Act are reserved to the 
landholder, every occupancy ryot shall have the right to use, enjoy and 
cut down all trees now in his holding, and in the case of trees which after 
the passing of this Act may be planted by the ryot or which may naturally 
grow upon the holding, he shall have the right to use, enjoy and cut them 
down, notwithstanding any contract or custom to the contrary.” 


Now, having regard fo that section, it appears to their 
Lordships plain that the tenant is entitled to the trees unless 
in case of trees planted before the passing of the Act there is 
established any custom or contract in writing which limits his 
right. The finding of the District Judge, by which this Board 
is bound, is in effect that there is no custom or contract in 
writing for payment of rent or tax on palmyra trees except in 
so far as there has been a custom to pay rent or tax upon specific 
trees, namely, the 102 trees in one village and the 2 trees in 
another, In these circumstances, the appeal from that conclu- 
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sion which has been affirmed by the High Court is, in their 
Lordships’ opinion, hopeless. 

Then the fifth point relates to temple service. The claim 
of the landholder is that certain temple service has been ren- 
dered from time to time by the tenants, and that they have 
rendered it as a condition of their tenure. The Collector and 
the District Judge have found that in fact, although service 
has been rendered from time to time by tenants, it is not proved 
that that service was rendered as a condition of their tenure, 
the evidence being consistent with that service having been 
rendered as voluntary service. This finding is conclusive. 


In these circumstances, in their Lordships’ opinion, the 
appeal on this point also fails. 

The last point is upon the form of the decree. It arises in 
this way: the tenants sometimes cultivate part of the bed of the 
tanks where the tanks have in part run dry. The High Court 
has in its judgment at page 158 of the record said this: “We 
are of opinion that the plaintiff is bound to pay sara Sari if he 
should put up ridges and cultivate kulamkorvai lands’—that 
is lands in the beds of tanks. ° 


Now, that is a decision in favour of the landholder. 
Against that the landholder naturally does not appeal, and 
there is no appeal on the part of the tenant; but the landholder 
says that when you turn to the- actual decree, you find a diver- 
gence between the language of the decree and the language of 
the judgment. The language of the decree is to be found at 
page 161 of the record, and it is in these terms:— 

“that for clause 4 in the Lower Appellate Court's decree, the following 
clause, namely, ‘that the tenants are liable to pay sara sari, if they should 
put up ridges and cultivate kulamkorvai lands with the aid of either rain 
water or tank water’ be inserted therein.” 

It will be observed that the words “with the aid of either 
rain water or tank water” are words which do not appearein the 
judgment and it is said that they in some way alter the sense, 
and that the decree diverges from the judgment. 


In their Lordships’ opinion, in the absence of any light as 
to what is the effect of those added words, it is impossible for 
them to come to the conclusion that the decree is in any way 
erroneous. But they do not intend by saying that to preclude 
the appellant, if so advised, from making any application which 
may be open to him in India to have the decree corrected if, in 
fact, there is any error in the decree, having regard to the 
terms of the judgment. 
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The appeal on this point, therefore, must also fail so far as 
this Board is concerned. 

The result is that the appeal fails on all points, and must be 
dismissed with costs to the 15th respondent, who alone 
appeared, and their Lordships will humbly advise eed Majesty 
accordingly. =» 


Solicitors for appellant: Chapman, Walker & Shephard. 


‘Solicitor for respondents: H. S. L. Polak. 
K.J.R. Appeal dismissed. 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Rangoon.] 


PRESENT:—LorD BLANESBURGH, Lorp RUSSELL OF 
KILLOWEN AND SIR LANCELOT SANDERSON. 


John Agabeg Vertannes . .. Appellant 
OO a 
James Golder Robjnson and others .. Respondents, 


Civil Procedure Code (V of 1908), S. 11—Title to land—Estoppel 
under S. 116, Evidence Act—Decree declaring A’s title to land as against 
B based on—Expiry of lease—B’s suit for declaration of title to same, 
land as against A after—Maintainability. 


The appellant was one of the four children of one S. V., who had died 
intestate. In an ejectment suit the first respondent sought to obtain’ a 
decree of ejectmént against the appellant, the widow of S.V., and the 
three other children of S.V. The Ist respondent, whose title to the suit 
land was derived under a conveyance to him by the widow (and executrix) 
of S.V., had granted a lease to the appellant of the said land, upon which he 
and. the other defendants were residing. That suit went up on appeal to 
the Privy Council. The Board was of opinion that the conveyance by the 
widow operated to pass to the Ist respondent only her interést as widow 
in the said land, and not the beneficial interests of the children, but that, 
the appellant was estopped, under S. 116 of the Evidence Act, from denying 
the title of the 1st respondent as regards his (appellant’s) own share oi 
the suit land. The Board accordingly passed a decree .declaring that the 
Ist respondent was entitled to “a quarter of two-thirds (or a one-sixth 
share) of the land. sued for. ; 


The appellant sued. subsequently to obtain a decision that the one-sixth 
share so declared by the Board to be the property of the Ist respondent 
was his (appellant’s) property, not by any title acquired by him subsc- 
quently to the date of the Board’s decision, but by virtue of a title existing 
in him as one of the children of the intestate. He claimed that the estoppel 
under S. 116, which prevented him from asserting his title in the ejectment 
action, was temporary only, and ceased to operate when he gave up posses- 
sion of the land and when his tenancy accordingly came to an end. He 


*P.C. Appeal No. 48 of 1929. `- +) 21st March, 1930. 
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claimed that being no longer estopped under S. 116, he was entitled to 
assert and obtain a declaration of his ownership, and that the matter was 
not res judicata. 


Held, overruling the appellant’s contention, that the subsequent suit 
was barred under S. 11, Civil Procedure Code, because the judgment of 
the Board in the prior suit had, in clear and unambiguous language, deter- 
mined finally and conclusively the ownership of the share claimed by the 
appellant in the subsequent suit. 


Appeal No. 48 of 1929 from the decree of the High Court, 
Rangoon, dated the 19th June, 1928, affirming a decree of the 
District Court of Insein, dated the 8th March, 1928. 


The material facts of the case are set out in their Lord- 
ships’ present judgment and in the previous judgment of the 
Board, delivered on the 31st March, 1927, and reported in 
Vertannes v. Robinson. 


After the Board’s judgment in the previous suit, the present 
appellant Vertannes made an application to the Judicial Committee 
for the ‘addition to their judgment of some words to make it clear 
that the Board was only deciding that the then plaintiff, Robinson, 
as landlord was entitled to eject J. A. Vertannes as tenant and 
were not deciding that he (Vertannes) was not at the date of the 
application entitled to assert his title as one of fhe next of kin of 
his father to recover his share from the then plaintiff (Robinson). 
The Judicial Committee on the Ist July, 1927, dismissed this 
application giving thereon the following judgment (delivered by 
Lord Phillimore) :— : 


‘One of the issues to be determined in this case was: Are the 
defendants or any of them estopped from disputing the plaintiff’s title 
by the provisions of sections 115 and 116 of the Evidence Act. Their 
Lordships thought it unnecessary to decide whether the present petitioner 
was estopped under section 115 because they thought he was estopped 
under section 116.” ; 


“Tt is now submitted that he was only partially or temporarily estopped 
by virtue of the language of the section. That amounts really to an argu- 
ment of bad grammar. The section is perfectly clear. Their Lordships 
are going to. omit the immaterial words of the section: No tenant of 
immoveable property shall, during ‘the continuance of the tenancy, bt per- 
mitted to deny that the landlord of such éenant had at the beginning of 
the tenancy a title to such immoveable property. Now what is he not to 
be permitted to deny? That the landlord had at the beginning of the 
tenancy a title to such immoveable property. When is he not permitted 
to deny? During the continuance of the tenancy. It so happens that 
during the continuance of the tenancy this litigation arose and was brought 
to hearing and a decision. During that time the tenant, as he had not 
given up the property, could not deny the landlord’s title . . . . ‘could 
not deny that the landlord had a title when he made him his tenant. He 
could have denied the landlord had kept the title; he could not deny that 
he did not, and as this point happened to arise during the continuance of 
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the tenancy it had to be decided in one way and one way only, namely, 
that the landlord had the title because the man who was trying to dispute 


it could not deny that he had.” 


In the course of his judgment in the present appeal, Mr. 


_Justice Das in the High Court, Rangoon, observed as follows:— 


“It is argued before us that the plaintiff was not absolutely concluded 
by the judgment of their Lordships of the Privy Council in the other 
suit and that the plaintiff could file a suit on his title after the tenancy 
between him and Robinson had terminated. . . . Their Lordships did 
not use any words limiting the estoppel in any way. If they had meant 
that the plaintiff could file another suit after the termination of the tenancy 
they would surely have used the-words to that effect, and it seems to us 
that the tenant is concluded for ever from filing a suit on his title if 
the suit is filed during the continuance of the tenancy. . . . If their 
Lordships had intended to leave it open to the Ist defendant in that suit 
to ‘file another suit after the termination of the tenancy, they would simply 
have passed a decree for ejectment against him and not passed a decree 
declaring that the plaintiff in that suit was entitled to the share of the 
present plaintiff and would not have given liberty to the parties in that 
suit to apply for partition. There can be no doubt that their Lordships 
intended to and did decide finally on the rights of the parties to that 
suit in that land. It will be absurd to hold that their Lordships intended 
to allow one of the parties in that suit to file another suit on his title | 
after having finally declared that the plaintiff in that suit was entitled to 
his share of the preperty.” 


Dunne, K. C. and Raikes, K.C. for appellant. 


H. G. Vaisey, K.C. and A. Pennell for ist respondent 
(Robinson). 


Dunne, K.C. for appellant—In the previous suit the title 
of the present appellant, Vertannes, was not directly in issue, 
and he is not precluded by the rule of res judicata from assert- 
ing title after he has ceased to be tenant and given up posses- 
sion of the property. The rule is well established that as soon 
as a tenant surrenders possession, he can question the landlord’s 
title (Bilas Kunwar v. Desraj Ranjit Singh?), 


Vasey, K.C. for respondent (Robinson).—Section 11 of the 
Civi? Procedure Code operates as a bar to the present suit. The 
previous judgment of the’ Board clearly declares that the then 
plaintiff Robinson was “entitled” to the share of J. A. Vertan- 
nes. Your Lordships cannot now go beyond that declaration. 


During the course of the argument, the following decisions 
were cited at the Bar:— 

Bilas Kunwar v. Desraj Ranjit Singh, Vasudev Daji v, 
Babaji Ranu,’ Bhaiganta Bewa v. Himmat Bidyakar,* per Lord 








2. (1915) L.R. 42 I.A. 202: I.L.R. 37 A. 557 at 567: 29 M.L.J. 335 (P.C). 
3. (1871) 8 Bom. H.C, (A.C.J.) 175. 4. (1916) 24 CL.J. 103 
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Blackburn in Clark v. Adie’ Doe d. Knight v. Lady Smythe? 
Watson v. Lane,’ Doe d. Johnson v. Baytup® and Bayley v. 
Bradley.® 


21st March, 1930. Their Lordships’ judgment was deli- 
vered by 


Lord RussELL or Kirtowen.—The matter under appeal 
before their Lordships is a decree, dated the 19th June, 1928, 
of the High Court of Judicature at Rangoon, affirming a decree 
of the District Court of Insein, dated the 8th March, 1928. 
The last-mentioned decree dismissed, on a preliminary issue, a 
suit brought by the appellant to establish against the first re- 
spondent his title as absolute owner to a quarter of two-thirds 
(or an undivided one-sixth share) in certain lands. The appel- 
lant claimed to be entitled to, such share as one of the four 
children of Sarkies Vertannes who had died intestate as to 
the land on the 18th May, 1897. 


The District Court dismissed the plaintiff’s action on the 
ground that a judgment of this Board on appeal in a suit 
to which the present appellant and first respondent were parties, 
had finally dealt with the question of the ownership of the said 
share. The High Court affirmed this dismissal on the same 
grounds. 


The said judgment of the Board was delivered on the 
occasion of an appeal in an ejectment suit. in which the pre- 
sent first respondent (hereinafter called Robinson) sought as 
owner of the said land to obtain a decree of ejectment against 
the present appellant (hereinafter called Vertannes), the three 
other children and the widow of the said Sarkies Vertannes. 
Robinson, whose title to the land was derived under a conveyance 
to him by the widow (and executrix) of Sarkies Vertannes, 
had granted a lease to Vertannes of the said land, upon which 
he and the other defendants were residing. ‘ 


The Board was of opinion that the conveyance by the 
widow operated to pass to Robinson only her interest as widow 
in one-third of the said land, and not the beneficial interests of 
the children. As regards the four children, Robinson contend- 
ed that as against them his title was complete by estoppel under 
section 115 of the Evidence Act, and that in any event as 











5. (1877) 2 App. Cas. 423 at 435. 
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regards the share of Vertannes, Vertannes being his tenant was 
estopped under section 116 of the Evidence Act. 


The Board held that as regards the children, other than 
Vertannes, no case of estoppel under section 115 had been estab- 
lished; and that as regards Vertannes, he being clearly estopped 
under section 116, their Lordships were relieved from the 
necessity of considering whether he might also be held estopped 
under section 115. Their Lordships humbly recommended His 
Majesty that the judgments of the District Judge and of the 
High Court should be discharged and that in lieu thereof 
Robinson should have a decree for ejectment against Vertannes 
and the widow, and that it be declared that Robinson was 
entitled to one-third and one-quarter of the remaining two- 
thirds of the property in suit; and that the three children, other 
than Vertannes, were each entitled to one-quarter of the two- 
thirds, with liberty to. Robinson or to any of the last-mentioned 
three children to apply for a partition. 


Vertannes seeks by his present suit to obtain a decision 
that the one-quarter of two-thirds so declared by this Board 
1o be the property of Robinson is the property of Vercannes, 
not by any title acquired by him subsequently to the, date of 
the Board’s decision, but by virtue of a title then existing in 
him as one of the children of the intestate. He claims that 
the estoppel under section 116, which prevented him from 
asserting his title in the ejectment action, was temporary only, 
and ceased to operate when he gave up possession of the land 
and when his tenancy accordingly came to an end. He claims 
that being no longer estopped under section 116, he is now 
entitled to assert and obtain a declaration of his ownership, 
and that the matter is not res judicata. 


In view of the wording of the previous judgment of this 
Board in the ejectment action, their Lordships are unable to 
accetle to these contentions. The language is clear and unambi- 
guous, and according to tts tenor the judgment of this Board 
purported to determine finally and conclusively the ownership 
of the share now claimed by Vertannes in the new action. Not 
only did the Board declare that share to belong to Robinson, 


‘but their’ Lordships classed it with the widow’s one-third and 


made provision for partition of the entirety of the land among 
Robinson and the three children other than Vertannes. 

In these circumstances, it is not open to’ Vertannes to seek 
to obtain in fresh proceedings a declaration of ownership of 
the. share. in’ -question. which would be, inconsistent with the 


ene- 


i 
LIX] THE MADRAS LAW JOURNAL REPORTS. 301 


previous judgment of the Board in proceedings between the 
same parties. 


While their Lordships think that the intention of the Board 
finally to determine the ownership of the share in question is 
clear from the language of the original judgment, this intention 
seems to be established beyond all doubt by subsequent 
proceedings before the same Board. 


The judgment of the Board was delivered on the 31st 
March, 1927. Subsequently, Vertannes presented a petition 
alleging that he had, before the appeal had been heard, given 
vacant possession to Robinson, and asking to have the order 
on the appeal so framed as to make it clear that their Lordships 
were not deciding that Vertannes was not entitled to assert his 

_title as one of the next of kin of his father against Robinson. 


The Board heard this petition on the Ist July, 1927, and 
it was dismissed with costs. From the language used by Lord 
Phillimore in announcing the Board’s decision on that occasion, 
their Lordships to-day are satisfied that the Board intended 
that the decision on the appeal should, as between Robinson 
and Vertannes, finally and conclusively detérmine the owner- 
ship of the one-quarter of two-thirds which is the subject- 
matter of the new suit. Indeed, it is difficult to imagine 
why, unless such was the Board’s intention, no relief should 
have been granted on the petition. 


Their Lordships feel themselves constrained, without ex- 
pressing any views as to the construction or effect of section 
116, to hold that the appellant is prevented by the judgment 
delivered on the 31st March, 1927, and the Order in Council 
made thereon, from obtaining the relief sought by him in the 
new action. 


For these reasons their Lordships will humbly advise 
His Majesty that this appeal fails, and should be dismissed with 
costs. j 


Solicitors for appellant: Bramall & Bramall. 
Solicitors for Ist respondent: Waterhouse & Co. 
K.J.R. Appeal dismissed. 


P. C. 





Vertannes 
v. 
Robinson. 





Lord Russell 


P: G; 
Maharaja 
Bir Bikram 
Kishore 
Manikya 
Bahadur 


Ue 
Ali Ahamad. 


» e 
302 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PRESENT:—LorRD THANKERTON, SIR GEORGE LOWNDES 
AND Sir Binop MITTER. 


Maharaja Bir Bikram Kishore Manikya Bahadur. <Appellani* 
v. ; ; 
Ali Ahamad .. Respondent, 


Bengal Tenancy Act (VIII of 1885), S- 6 (a)—Tenure held from 
before Permanent Settlement—Enhancement of rent of—Right of—Condi- 
tions—Proof of—Onus on landlord—Assessments occasional due to in- 
crease of area—Enhancement by reason of—Right of—Civil Procedure 
Code, S. 100—Permanent Setilement—Tenure existing before—Question as 
to—Fact or Law—Settlement Officer engaged in preparation of record of 
rights—Order of—Not evidence under Bengal Tenancy Act. 

The appellant was the owner of a Zemindary which consisted inter 
alia of a number of taluks and one nij taluk of the Zemindar, which was 
split up into a number of tuppahs. The taluks and tuppahs existed before 
‘the Permanent Settlement. .In or about the year 1912 a survey of the 
‘estate was commenced, and a record of rights was prepared. under the 
;Bengal Tenancy Act. The entries in the record of rights described the 
said taluks andituppahs as “rent liable to enhancement”. After the 
publication of the final record of rights, the appellant instituted suits 
against the talukdars and tuppahdars under S. 105 of the Bengal Tenancy 
Act, ostensibly for the settlement of a fair and equitable rent in respect of 
the lands held by them, but in reality for enhancement of rent. The 
Courts below took into account the presumption in favour of the appellant 
arising out of the entry in the record of rights that the tenures were liable 
to enhancement, but nevertheless held, on the evidence in the case, that 
the appellant had failed to discharge the onus cast on him by S. 6 (a) 
of the Bengal Tenancy Act. The only circumstance relied upon by the 
appellant against the permanency of rent was that the tuppahs 
were assessed in 1824 and that both the taluks and tuppahs were 
assessed in 1847 for 30 years. It appeared, however, from the various reports 
of the Revenue Officers that the rent of the tenure was intended to have 
been fixed for ever, and that no fresh assessments would have been 
.made but for the fact that neither the areas nor the boundaries had ever 
been fixed. The Courts below also found upon evidence that.the increase, 
if any, was due to excess of area. 

Held, that in view of the special circumstances of the case under which 
the assessments of 1824 and 1847 were made, and the statements of the 
Revenue Officers above referred to, the said assessments were insufficient 
to raise an inference in law that the appellant had proved the conditions 
enabling him to enhance the rent. 

The order of the Settlement Officer is not evidence under the Bengal ` 
Tenancy Act. 

The question whether the tenure existed before the Permanent Settle- 
ment is one of fact. 


Consolidated Appeals No. 99 of 1927 from a judgment 
and 47 decrees of the High Court, Calcutta, dated the 7th 


*P.C. Appeal No. 99 of 1927. 3lst March, 1930. 
Bengal Appeals Nos, 118—164 of 1923. 
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August, 1923, confirming a judgment and 47 decrees of the 
_ Court of the Special Judge of Noakhali, dated the 17th Sep- 
tember, 1919, affirming two judgments and 47 decrees passed 
by the Assistant Settlement Officer of Noakhali at Feni, dated 
the 16th October, 1917. 


The principal points for determination on the present appeal 
were (1) whether the Taluks in question were independent, 
and (2) whether the plaintiff-appellant was entitled to enhance 
the rent payable by the respondents? 


The material facts of the case are set out sufficiently fully 
in their Lordships’ judgment. 


-De Gruyther, K.C., Parikh and Pennell for appellant. 
Abdul Majid for respondent. 


De Gruyther, K.C., for appellant—The entries in the 
revenue papers that the rents were enhanceable, threw the ofis 
of rebuttal on the respondents, the tenure-holders: S. 103 (B), 
Bengal Tenancy Act. The rent having been once altered since 
the Permanent Settlement, it is clear that it was never fixed in 
perpetuity: Barmapada Roy v. Midnapore Zenvindary Co.’ and 
Amir Ali’s Bengal Tenancy Act (1904 Ed.), p. 78. 


[Lord Thankerton.—Under section 6 the burden is on the 
Zemindar. ] 


[Sir Binod Mitter—The question of the fulfilment of the 
conditions under-section 6 is one mainly of fact.] 

Referred to Nurul Huq v. Maharaja Birendra Kishore’, a 
case relating to the same Zemindary, where a different conclu- 
sion was arrived at. 

Counsel for the respondent was not called upon. 

31st March, 1930. Their Lordships’ judgment was deli- 
vered by 

Sır Brnop Mirrer.—These are consolidated appeals’ from 
a judgment and 47 decrees, dated the 7th August, 1923, of the 
High Court of Judicature at Fort William in Bengal, affirming 
decrees of the Special Judge of Noakhali, dated the 17th 
September, 1919, which, in their turn, affirmed the decrees, 
dated the 16th October, 1917, of the Assistant Settlement 
Officer of Noakhali. 


The zenundary with which these appeals are concerned is 
known as the four annas share of Pergana Dandra. 
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In 1792 the semindar of the four annas share was one 
Mahammud Ali, and by an Order, dated the 7th December of 
that year, he was imprisoned for life as a rebel and his gemindary 
was confiscated by the Government in February, 1793. It has 
been suggested before this Board that there was in reality no 
confiscation, but in the view that their Lordships take of this 
case the question is immaterial. 


‘fhe zemindary consisted of 45 taluks belonging to different 
talukdars and one mij taluk of the zemindar which was- split 
up into 35 tuppahs, and certain other lands. 


It is not disputed that the taluks and tuppahs existed 
before the Permanent Settlement. 

The Collector of Tipperah made doze? settlements with the 
lalukdars, but neglected to record the extent of the land, nor 
were the boundaries ascertained. 


Their Lordships set forth below a specimen form of such 
dowl: 


“Dowl settlement of rent in money (in respect of) Taluk Mahomed 
Reza (?) (in the) pessession of Faizullah, appertaining to 4 annas Hissya: 
of Pargana Darra Mahomed Ali Chowdhury, Sarkar Sonargaon, Mahal 
Khalisa, etc., Zilla Rosana (torn), Tipperah, year 1199. 


Total amount (mokra) 
in silver coin, 


Description. 
Rs. a g. k. 
Former (Gujasta Jama) is ae panne 
Rs. 2-13-0 7 3 2 3 
Collection expenses ny & .. 1 12 1 3 
9 0 12 


(penned through) 
I will pay sicca rupees nine and karas six.” l 
The Government collected the revenue or rent by farming 
out the zenundary for some years, but subsequently realised 
the dues from the owners of tuppahs and taluks directly. There 
is a dispute as to whether what was collected was revenue ‘or 
rent. 


The other 12 annas share of the Pargana was permanently 
settled on the 17th March, 1798, and was partitioned into four 
separate shares, two of which were subsequently sold for arrears 
of revenue in 1835, and were purchased by the Government. 
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Considerable difficulty, however, was experienced i in the manage- 
ment of the estate because whenever a dispute. arose, as the 
areas were not specified, confusion was created by the uncer- 
tainty whether any particular land was included in the 4 annas 
estate or the. other two shares out of the 12 annas which had ` 
been purchased by the Government, or ‘the remaining two 
shares. à 

Counsel for the appellant has drawn their Lordships’ 
attention minutely to the various reports of the Revenue Officers, 
and it appears from thenr that they were of opinion’ that the 
rent of the tenures was intended to have been fixed’ for ever,: 
and no fresh assessment would have been miade, but for’ the’ 
fact that neither the areas nor the boundaries had ever been 
fixed. 

The Revenue ‘Officers were, however, of opinion that the 
Government was suffering loss by fraudulent encroachment on 
its own lands by the talukdars and tuppahdars, and to prevent 
such encroachment the Government decided to have the whole 
Pargana surveyed. 

-The tuppahs were assessed in 1824, and: both the luppahs’ 
and taluks were assessed in 1847 for a period” of 30 years. ° 

' It appears that on the 28th May, 1845, the Commissioner 
passed an Order directing that the settlement should be for a 
term of 30 years, and that the rate of rent should not epe enhanc- 
ed on expiry of the term. 


In 1847, as has already been stated, notwithstanding the 
protests of:'the talukdars, a settlement was made whereby the 
rate was fixed at Rs. 3-15-6 per kani, but there is no 
evidence as to what the rate of the rent of the taluks or tuppahs 
was before 1793, or whether any rate of rent was fixed in 
1793. 

In 1869 the 4 annas share P was permanently 
settled with one Assima Banu, heir of Mahammud Alf and 
Bharat Chandra Deb, who had purchased in the meantime the 

-interests of the other heirs of Mahammud Ali. The present 
plaintiff’s ancestor purchased the semindary after it had been 
settled as aforesaid. . i 


In or about the year 1912, on the application of the appel- 
lant, a survey of the estate was commenced, and a record of 


rights was prepared under the Bengal Tenancy Act. The Settle- 
ment Officer passed a general order with regard to the taluks 
and tuppahs, directing that in preparing the record of. rights 
these tenures were to be described as “rent liable to enhance-’ 
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ment’. The actual entries in the record of rights finally pub- 
lished, in which it is alleged the words “rent liable to enhance- 
ment” occur, have not been exhibited in these appeals, but the 
order of the Settlement Officer is on the record. The order 
is not evidence under the Bengal Tenancy Act, but their Lord- 
ships will assume that there are such entries in the finally 
published records, as alleged by the appellant. 2 i 

After the publication of the final record of rights the 
zemindar brought several suits against the talukdars and 
iuppahdars before the. Assistant Settlement Officer under 
section 105 of the Bengal Tenancy Act, ostensibly for the 
settlement of a fair and equitable rent in respect of the lands 
held by them, but in reality for enhancement of. rent. 


After recording evidence, both oral and documentary, the 
Assistant Settlement Officer came to the conclusion: (1) That 
these tenures were originally independent taluks but had lost 
their character, and (2) that the tenures existed before the 
Permanent Settlement, and the appellant had failed -to prove 
any local custom or the conditions of the tenure entitling him 
to enhance the rate of rent. He held that the appellant failed 
to discharge the onus cast on him by section 6 (a) of the Bengal . 
Tenancy Act. He took, into account the presumption. in favour 
of the appellant afising out of the entry in the record of-rights 
that the tenures were liable to enhancement. 

There were appeals from his judgment and decree to the . 
Special Judge of Noakhali. The Special Judge held— , 

(1) That the taluks existed before the Permanent Settlement, and 


(2) That they were independent taluks within the meaning of the 
Bengal Regulations, . i 


He further held as follows :— 


‘‘From 1848 till 1869 they paid uniform rents and previous to 1848, 
there having been no ascertainment of definite areas, it cannot properly 
be said that the rent of these taluks varied. If there. was any increase 
it wasefor excess area. I, therefore, find that there is -no good ground to 
assert that those taluks are on enhanceable rents and that the plaintiff 
has any right to demand any enhahcement of rent under sections 6 and 7 
of the Bengal Tenancy Act. The presumption of Khatyan is clearly 
rebutted.” . 


The appellant appealed to the High Court. 


The learned Judges by their judgment under appeal 
stated: _ 

(1) “The question whether the landlord has succeeded in proving the 
necessary conditicns is primarily a question „of fact, fa 5 

(2) “It should be observed that the Special Judge finds that if there 
Was increase in any case it was for increase of area, and there are materials 
on the record from which such a conclusion may be drawn.” l 
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` They! further held on the merits that the appellant had 
failed to prove that he was. entitled to enhance the rent, tinder 
the terms of section 6-of the Bengal Tenancy Act. .They were 
also of opinion that these tenures were independent talisks. 


: Two: questions have been argued before their Lordships: 
(1) Whether the taluks and tuppahs were independent taluks. 


.- (2), Whether the appellant succeeded in proving that under the condi- 
tions under which the tenures are held their rents are liable to enhancement. 


In the view that their Lordships take of the second question 
they think it unnecessary to express any opinion on the first. 


Section 6, clause (a) the Bengal Tenancy Act is as 
follows:— 


‘Where a tenure has been held from the time of the Permanent 
Settlement its rent shall. not be liable to enhancement except on proof. 

(a) ‘That the landlord, under whom it is held is entitled to enhance 
the rent thereof either by local custom or by the conditions under which 
the tenure is held.” g : 


No question of local custom ae been raised. ` 

There is. no doubt that the tenures existed before the 
Permanent Settlement. ` 

This is a question of fact and has been, decided in favour 
of the tenants by all Courts in India. 

The appellant has not argued, nor in the face of the find- 
ings could he argue, that by reason of what took place in 1847 
a new.tenure was created. This being so, the only question is 
whether the appellant has succeeded in proving that by the 
conditions under which the tenure is held: lié is entitled to enhance 
the rent. All that their Lordships have beforé them against 
the permanency of rent is: that the tippañis were assessed in 
1824, and that both the taluks.and feta were assessed in 
1847 for 30 years, ° 

Having regard to the special clicamistanices: of’ this case 
under which, the assessments were made, and the statements of 
the Revenue Officers made from time to timé that- the rent of 
the tenures could not have been intreased if the area or the 
boundary thereof had been fixed, their Lordships: are unable 
to: hold. that these two assessments give rise to an inference in 
law that the appellant has proved the conditions enabling him to 
enhance the rent. There is ample evidence on-the record that 
the areas of the lands occupied by the tenants had incrensed 
after 1793.. 

` Their Lordships are of opinion that the questions involved 
in these. appeals on which they are RPTE their opinion are 
questions ọf fact. : 


P. C. 
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Their Lordshipg.-find that the Special Judge did take into 
consideration the presumption under section 103-B of the 
Bengal Tenancy Act. They are of opinion that the Special 
Judge had before him evidence proper for his consideration in 
support of his finding that the increase, if any, was due to 
excess of area. 

Their Lordships are, therefore, of opinion that the appeals 
should be dismissed with costs, and they will humbly advise 
fis” “Majesty accordingly. 


` Solicitors for appellant: Stanley Johnson & Allen, ` 
“Solicitors for respondent: Hardcastle Sanders & Co. 


co) (es coe $ Appeal dismissed. 


. -[FULL BENCH. } 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
C, Present:—Mr. Horace Owen Compton Beastey, Chief 
Justice, Mr. JUSTICE ANANTAKRISHNA AIYAR AND MR. JUSTICE 
CURGENVEN. 


Polur Reddi ` *® .. Petitioner* (Complainant) 
v. l o 
Miünusami Reddi and others .. Respondents (Accused). 


; Criminal Procedure Code (V of 1898), S. 346 (1) and (2)— Transfer 
of case by Second Class Swb-Magistraie to Joint First Class Magistrate 
under ‘cl. (1)—Case sent back by Joint Magistrate to Sub-Magistrate for 
disposal—Validity, of later transfer. 

.A complaint was filed against the accused before a Second Class Sub- 
Magistrate for the offence of dacoity. The, Sub-Magistrate, while holding 
that there’ was: no basis for the- charge, thought that the charge was one 
under - S.. :148,;-Indian: Penal. Code, namely, rioting armed with deadly 
weapons, and sent the case on under S. 346 (1), Criminal Procedure Code, 
to the Joint First Class Magistrate for disposal. The Joint Magistrate 
after going into the case differed from the view taken by the Sub-Magistrate. 
He thought, that the accused might be guilty, of some -lesser. offence 
and referred the, case back. to the Second Class Sub-Magistrate. Objec- 
tion having been taken to the validity of the later transfer, ` 

Held; thatthe Joint Magistrate had jurisdiction under S. 346 (2), 
Criminal Procedure Code, to transfer the case as he did. 
in In re Kottur. Hampanna, (1922) I.L.R. 45 Mad. 846, considered. 

-.Petition-under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the:.Court of. the .District Magistrate of Vellore, dated 25th 
June, 1929, and made in C.M.P. No. 61 of 1929 ` (G.C.. 


No, ,96: of 1929 on the file of the Joint Magistrate, Tirupattur). 





“ACE Rev. Casë No. 833 of 1929. ` 15th April 1930, 
Cr. Rev. P. No. 746 of 1929. . 
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S. T: Srinivasagapalachari for A. S. Sivakaminathan for 
petitioner. 


N. S. M ani for The Public Proseautor on ‘behalf of the 
Crown. 


Respondents not represented. 
The: judgment of the Court was delivered by 


Beasley, C.J.—This case comes before us on a reférence 
made by our Iéarned brother Jackson, J. 


The facts of the case are that a complaint was made against 
cight persons on a charge of dacoity and came before:the Second 
Class .Sub-Magistrate of Tirupattur. The Sub-Magistrate 
thought that there was no basis for that charge; but as of the 
eight persons accused before him one was alleged to have been 
armed with a stick and a deadly weapon, he thought that the 
charge was one under section 148 of the Indian Penal Code, 
namely, rioting armed with deadly weapons and- accordingly 
sent ‘the case on under section 346 (1) of the Criminal Proce- 
dure Code to the Joint First Class Magistrate for disposal. Thé 
Joint. First Class Magistrate after going int the case differed 
from the view taken by the Second Class Sub-Magistrate and 
thought that the evidence disclosed that the accused might be 
guilty of some lesser offence. In dealing with the matter he 
pointed out that the fifth accused, who was the only accused 
stated to have been there armed with deadly weapons and having 
taken part in the riot, was merely a spectator and took no part 
whatever in the rioting, and dismissed thé complaint against 
him. He referred the case back, under section 346 (2), Crimi- 
nal Procedure Code, tothe. Second’ ‘Class Magistrate on. the 
30th. of May, -1929.°-The “complainant -in : the ¢ase feeling 
aggrieved at this order preferred a revision petition to the 
District Magistrate and he dismissed it as he came to the’ cori- 
clusion ‘that the case had been properly dealt with by the*Joint 
Magistrate. Against this order the complainant presented a 
revision petition to the High Court. Jackson, J; before whom it 
came, whilst strongly holding the view that the Joint First 
Class Magistrate was acting “within. his jurisdiction when he 
referred the case back to the Second Class Sub-Magistrate, felt 
himself very much embarrassed by a decision in În “re Kottur 
Hampanna? This decision he ‘took to be one holding that the 
question of jurisdiction is irrevocably fixed by the Lower Court 





1. (1922) I.L.R. 45. M. 846, 
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when it, submits the case under section 346 (1) to the superior 
Magistrate. Section 346.(2) reads as follows :— 

“The Magistrate to whom the case is submitted may, if so empowered, 
either try the case’ himself, ‘or refer it to any Magistrate ‘subordinate to 
him having jurisdiction, or commit the accused for trial.” 

Jf our learned brother Jackson, J., is right in his interpre- 
tation of the judgment. in In re Kottur Hampating}, then we are 
clearly of the view that that case was wrongly decided. But, 
first of all, we have got to see whether the interpretation placed 
upon that judgment by our learned brother is correct or not. 
He has taken the last paragraph of that judgment on page 848 
to mean that the Magistrate therein referred to is the Magistrate 
who inakes the sulmission under section 346 (1) and not the 
Magistrate who refers the case under section 346 (2). In that 
view of the judgment, that case does decide that it is the charge 
which the Magistrate who submits the case under section 346 (1) 
thinks is the right one that the Magistrate to whom he submits 
the. case has to deal with and that charge alone. He has got 
to try it and dispose of it himself or commit the accused for 
trial. If that is the correct understanding of that judgment, 
then’as before ‘stated, we are clearly of the opinion that that 
judgment is wrong. Stb-section (2) to section 346 is perfectly 
clear, definite and-wide and the Magistrate to whom: the -case 
is submitted 'has got to‘do three things.. He has either got to 
trythe case himself, or after having heard it to a certain point, 
refer it.to any Magistrate subordinate to-him. who has got 
jurisdiction to try the case or to commit the accused for trial. 
We think that that is really what was meant in In’ re Kottur 
Hampanna,* and that the Magistrate therein referred to is the 
Magistrate making a reference under section 346 (2). Although 
the section alone is referred ‘to and -no sub-sections are referred 
to; we think, having regard to the facts of the case -and the 
observations made at page 847, that the Magistrate to whom 
the case has been submitted was intended to be referred to. 
At page 847 it is stated a$ follows: 

“It may be. urged that the Sub-Magistrate, who sent up the case, was 
subordinate. to the Sub-Divisional Magistrate and that his order was in 
effect a reference to him. If so, the reference should have been made 
explicitly and with some distinct indication of what action the Sub-Magis- 
trate was to take, not with an obscure injunction, which could afford no 
real guidance.” a f : : 
-‘, ‘What happened in that case was that the First Class 
Sub:Divisional Magistrate to whom the casé had been submitted 


a 





J.. (1922) .L.L.R, 45 M. 846, 
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by thè Sub-Magistrate made an order as follows: 


“The Sub-Divisional Magistrate declines*to transfer the case to the 
file of another Sub-Magistrate.” 


And then later on 


“As regards the section under which the offence, if proved, is likely 


to fall, the Sub-Magistrate is requested to study the commentary carefully 


under section 379 of the Indian Penal Code.” 


In the opinion of the Bench that was not the proper way 
to deal with the case submitted to him. Reference was made 
in that case to two unreported cases, Queen-Empress v. Fakira 
and Queen-Empress v. Purushottam®, as authority for the posi- 
tion that a superior Magistrate cannot simply return a case to the 
Subordinate Magistrate from whom it comes but must refer 
it to some other Magistrate or dispose of ‘it himself. But 
these cases on examination do not seem to go to that length. 
If they do, we are clearly of the opinion that those cases were 
wrongly decided; because the terms of sub-section (2) to section 
346 are quite clear and sufficiently wide to embrace a reference 
back of the case to the Magistrate who originally submitted it. 
In our view, therefore, there is no warrant for saying that the 
Magistrate who acted under section 346 (2) “had no jurisdic- 
tion in this case so to act. The question argued before our 
learned brother Jackson, J., was merely the question of jurisdic- 
tion. No argument was addressed to him upon the merits. .We 
have heard a brief argument upon the merits of the case and 
in view of the order of the Magistrate in which he states that 
the evidence points the fact that the fifth accused who is the 
only person alleged to have been present armed with deadly 
weapons was merely a spectator, we think that the view he took 
with regard to the offence possibly committed by the accused 
persons was correct. As soon as the fifth accused was elimt- 
nated from the charge, obviously no charge against the other 
accused persons of rioting armed with deadly weapons gould 
possibly lie. l 


e 
In view of the observations we have made, the petition 
must be dismissed. 


B.V.V. Petition dismissed, 


_ 2, (1890) Ratanlal’s Unrep. Cases, p..499. 
3. (1891) Ratanlal’s Unrep. Cases, p. 554. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR, JUSTICE WALLACE AND MR. JUSTICE 
ANANTAKRISHNA AIYAR. 


Avasarala Venkatarama Row ~. “Appellant® (2nd Deft.) 
v. 
The Maharaja of Pittapuram and another .. Respondents 


(Plaintiff atd 1st Defendant). 


‘Madras Land Revenue Assessment Act (I of 1876), Preamble and 
5. 1—Ownership by adverse possession—Whether amounts. to an aliena- 
tion—A pplication for separate registration, 


Where a zamindar brought a suit for declaration that the suit lands 
were entitled to be separately registered in the name of the owner under 
the provisions of the Madras Land Revenue Assessment Act, the question 
that: „arose was whether according to the preamble of the Act the word- 
ing ‘‘alienation by sale or otherwise” would include a case of ownership 
by adverse possession for the statutory period. 


Held, that the Act (I of 1876) applied not only to cases of transfer 
inter vivos but also to cases where a person had become owner of 
Property by virtue of adverse possession for the statutory period. 


. Pusarla Peda Brahmaji v. Krishnamachariar, (1919) 11 L.W. 389 and 
Subba Rao v. Rajafi `of Pithapur, (1926) 53 M.L.J. 400, followed. 


All that the Act contemplates i is that there should be a séparation from 
the main estate of the land in question in such a way that the ownership 
of the land in question becomes vested in the other person as owner. 


Second appeals against the-decrees of the Court of the 
Subordinate Judge of Cocanada in A. S. No. 109 of 1924 and 
A.S. No. 94 of 1924 preferred against’ the decrees of the Court 
of the Additional District Munsif of Cocanada in O.S. No. 31 
of 1923 and O.S. No. 16 of 1923 (O.S. No. 574 of 1920 and 
O.S. No. 547 of 1920, respectively, Principal District Munsif’s 
Court,. Cocanada). 


C. Rama Rao for appellant. 
The Advocate-Gencral for respondents. 
The Court delivered the following 


JupcmentT.—This second appeal arises out of a suit filed 
by the Maharaja of Pittapuram against the Secretary of State for 
India in Council as the 1st defendant, and Avasarala’ Venkata- 
rama Row of Panduru as the 2nd defendant, for separate regis- 
tration of the lands situated “in the village of Panduru alleged 
to be within the zemindari of Pittapuram. Prior to the suit, 
the plaintiff applied to the Deputy Collector under the 





*S.As. Nos. 821 and 823 of 1925. Ath April, 1930, 
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provisions of Madras Act I of 1876- for such separate registra- 
tion. The 2nd defendant having raised an objection, the Deputy: 
Collector declined to order separate registration, with the result 
that the Maharaja of Pittapuram filed the suit from which 
this second appeal has arisen. 

The main pleas raised by the 2nd defendant were (1) 
that.there was no “alienation” in the present case within the 
meaning of Act I of 1876, and (2) .that, on the merits, the 
plaintiff was not entitled to separate registration since these 
lands were not included within the assets of the zemindari at 
the time of the Permanent Settlement. Both the Lower Courts 
overruled the first contention raised by the. 2nd defendant and 
held that, if on the merits the plaintiff proved that the suit 
lands were included within. the assets of the zemindari, the 
plaintiff would be entitled to have separate registration as prayed 
for. On the merits the Trial Court found against the plaintiff 


and accordingly dismissed the suit. On the plaintiffs ‘appeal, 


the learned Subordinate Judge held, for reasons given in para- 
graph 10 of his judgment, that the suit lands must be taken to 
have been included in the assets of the. zemindari, and he passed 
a decree for separate registration as prayed by the plaintiff. 
This second appeal has accordingly pees preferred By tthe: 2nd 
defendant in the case. . . ret 
On his behalf, his learned Advocate argued. two points; 

one relating to the preliminary question whether Act I of:1876 
applies to this case and the other to the merits. Taking the 
first question about the applicability-of the provisions of Act 
I of 1876, it was argued for the appellant that the Act deals 
only with cases of lands “alienated by sale or otherwise”. -It 
being common ground that the Maharaja is not able to point 
out to any particular act of alienation inter vivos.the finding 
of the Lower Appellate Court was that the 2nd defendant ‘has 
acquired ownership of this property by virtue of. adverse ' ‘poss 
session for over the statutory period. The learned Advocate 
argued that such a case could not be said to come within Act 
I of 1876. He argued that the words “alienation by sale or 
otherwise” imply cases of transfer inter vivos. On behalf of 
the respondent it was argued that the word “alienation” is wider 
than the word “transfer’’ and that all that the Act contemplates 
is that there should be a separation from the main estate ‘of 
the land in question in such a way that the owtiership . of 
the land in question becomes vested in the other person as owner. 
' We think that the contention raised by the respondent: should 
be upheld. It must be noticed that the wording in question occurs 
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in an Act passed as early as 1876, and that the exact question 
that we are now called upon to decide has come before this 
Court, at least :twice, as reported cases show. In Pusarla 
Peda Brahmaji v. Krishnamachariar? Oldfield and Krishnan, 
JJ., decided this very point against the contention raised by the 
appellant before us. Later on, in the case reported in Subba 
Rao v, Rajah of. Pithapur,? the same. question arose before 
Waller and Madhavan Nair, JJ., and the learned Judges, as 
we understand their judgment, followed the decision in Pusarla 
Peda Brahmaji v. Krishnamachariar’ and were not prepared 
to have the question re-opened. If the learned Judges in 
Subba Rao v. Rajah of Pithapur? doubted the correctness of 
the decision in Pusarla Peda Brahmaji v. Krishnamachariar * 
they would not have sent the case back for enquiry on the 
merits (which would have been unnecessary if the appellant’s 
contention was right). In addition to the two direct decisions 
on the point in question, there is also an observation in Proprie- 
tor of Siripuram Estates v. Venkataswrya Rao,’ where it is 
stated that all that was necessary to bring a case under Madras 
Act I of 1876 is that the land in question should be fully owned 
by a person other’ than the Zamindar Proprietor. Though the 
preamble to the Act speaks of “alienation of portions of perma- 
nently settled estates by sale or otherwise’ when we go to 
section 2, which speaks of the exact nature of the enquiry to 
be conducted by the Collector, we find the following words:— 

“The Collector shall thereupon hold an enquiry as to who is the 
present owner of the property in respect of which the application is made.” 

A person could become owner of property as-much by 
transfer tnter vivos as by the effect of adverse possession for 
the statutory period. As mentioned by this Court in Sambasiva 
v. Raghava;* 


‘It is hardly necessary to observe that it has been repeatedly held 
that the title acquired by adverse possession for twelve years is only equi- 
valent eto that given by a parliamentary grant of the interest vesting in 
the party affected by the adverge possession.’ 


We may also refer to a recent decision of the Privy Coun- 
cil in the case reported in Sreemati Krishna Promada Dasi v. 
Dhirendra Nath Ghosh. No doubt the Privy Council had 
there to consider a case that arose in Bengal. This is what 
their Lordships say: 

‘The owner of a part of a revenue-paying estate obtaining his title 
by adverse possession, remains liable for land revenue fixed on the estate 


1. (1919) 11 L.W.`389:- 2. (1926) 53 M.L.J. 400. 
3. (1922) 17 L.W; 6. 4. (1890) I.L.R. 13 M..512 at 515-6. 
5. (1928) ÈR. 56 L.A. 74: I.L.R. 56 C. 813 (P.C.). 
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under section 37 of the Land Revenue Sales Act. He may, if he so desires, 
have the portion of the estate which passed to him by adverse possession, 
separately assessed to land revenue; but, if he omits to do so, it continues 
to form part of the security for the whole land revenue of the estate and 


to be liable to be sold under the regulation in respect of any arrears due,” 
(The italics are ours.) 


From this it is clear that it is ordinarily open to any person 


who has become owner of land by virtue of adverse possession: 
to apply to have separate registration of the same in his name 
to avoid the risk of the land being sold to recover arrears due, 
not properly upon it but upon the whole estate of which it was 
apart. It, therefore; seems to us that Act I of 1876 applies 
not only to cases of transfer. tmter vivos but also to cases where 
a person has become owner of property by virtue of adverse 
possession for the statutory period. We, therefore, follow the 
two rulings of this Court mentioned above, and overrule’ the 
contention raised by the appellant. 


On the merits, we find that both the Lower Courts refer 
to D.C.B. accounts and Amarakam accounts as having been 
filed as evidence in the case. By reference, however, to the list 
of witnesses examined and documents filed, we are not able to 
find any such documents having been exhibited. It is possible 
since it is clear that these suits were tried along with other suits, 
that there was some sort of agreement between the parties that 
these documents should be taken as exhibited and treated as 
evidence in these cases also, but as the record now stands, we 
are not able to'state definitely what exactly happened. As we 
should like to know more about these documents before we dis- 
pose of these appeals, we call upon the Lower Court to procure 
and forward to this Court copies of Amarakam and D.C.B. 
accounts referred to in the Lower Court’s judgment. It will 
also submit a copy of the judgment in O.S. No. 29 of 1923 
with all the records, including the B. Diary filed in that suit. 
It will be open to either party to apply for the printing of any 
portion of the record so received, deaving it to the Court to 
decide upon any matters regarding the admissibility of the same 


in evidence in these second appeals at the time of the final 
hearing in these cases. a l 

Second Appeal No. 823 of 1925.—This case follows our 
judgment in S.A. No. 821 of 1925. : : 


K.C. 


[The final judgment in the case will be reported: if it con- 
tains any decision on any question of law.—En.] ha 
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IN- THE HIGH COURT OF JUDICATURE AT MADRAS. 


'. PRESENT :—MR. Justice KUMARASWAMI SASTRI AND MR. 
Justice PAKENHAM WALSH. 


Velliyappa Chetti (Minor) by mother and guar- 


dian Lakshmi Achi aie, ad ppellanie* (6th Deft. ) 
K w Ua ý 
Vellayappa Chetti and another .. Respondents (Pis): 


Civil Procedure Code (V of 1908), O. 20, R. 16—Suit for « accounts 
Preliminary decree, if indispensable. pe tere hy 


- In every suit for an account of pecuniary transactions, it is: not impera- 
tive for the Court to pass a preliminary decree in the first instance. It 
can be dispensed with by the Court where the facts are so simple that the 
taking of accounts would only involve unnecessary and unprofitable. delay. 


Hurrinath Rai v. Krishna Kumar Bakshi, ` (1886) .L.R. 13 LA. 123: 
E.L.R. I4. Cal. 147 (P.C.), followed. 

Appeal against the decree of the ‘Court of the Subordinate 
Judge of Sivaganga in Original: Suit No. 26 of 1921. 


C. Padnianabha Aiyangar, S. Ramanuja Aiyangar and 
T. E. Ramabhadrachariar for appellant. 


M. Patanjali Sastri and C. Rama Rao Sahib for apond 
ents. 


` The judgment of the Court was delivered by 


‘Kumaraswanu Sastri, J—These appeals arise out of 
a suit filed, by the plaintiffs, the lst plaintiff claiming to 
be the legatee under the will of his grandfather, for an account 
of the estate and for possession. He also wanted damages for 
inisfeasance and malfeasance of the executors. The executors 
are defendants 1, and 5. The Lower Court passed a decree in 
plaintiffs’ favour. The Ist defendant’s case was that the 5th 
defendant was managing the estate till his disappearance in 1915 
and that his. management was merely formal, ie., he merely 
signed i in the deposit account and the receipts, Exhibits IV and 
IV (a). The.5th defendant was admittedly not heard of for 
five or six. years before the suit, and he is not heard of even 
now. His son has been impleaded as being a member of the 
undivided family. . The 5th defendant is ex parte. The 6th 
défendant’s mother and guardian, in her written statement, 
denied that the 5th defendant (her husband ) ever took part 
in the management of the estate. Upon this, issues were raised 
and the. case went to trial. It was found that the 5th defendant 


ae oe 











*Appeal No. 407 af 1925 SBE September, 1929, 


e 
Lx] THE MADRAS LAW JOURNAL REPORTS. 317 


did take part in the management of the estate, that he put 
in -monies and collected. monies and that he also sold an item 
of property in which the testator had a third share. Out of 
the monies which belonged to the estate and which were invest- 
ed, there was a claim-in the plaint for Rs. 40,000 against the 
7th defendant: This represented monies belonging to the 
estate’: which“ had. been invested. The Subordinate Judge 
passed:a decree-for Rs. 40,000 with interest at 6 per cent. per 
anhiim. . In Appeal No. 120 of 1925 we held that the amount 
in deposit with 7th defendant was not Rs. 40,000 but Rs. 37,100 
on the date of the plaint, and we modified the decree by allow- 
ing Rs. 37,100 with interest, as stated above. That money has 
been paid into Court and there is no question of any loss to the 
estate so far as that money is- concerned except as regards 
interest which is the subject-matter of the Appeal No. 257. The 
Subordinate Judge found that there was one more item for 
which the defendants were accountable and this was a sum of 
Rs. 3,000 proved to have been collected by the 5th defendant. 
He allowed that: sum with interest at 9 per cent. per annum. 
As regards that sum, it is not disputed before, us that that sum 
was collected by the 5th defendant, as that is proved beyond 
all doubt by the account books filed. What is argued is that 
the Court should not have allowed Rs. 3,000 and interest, but 
that an account should have been directed to be taken and the 
5th defendant given an opportunity of proving certain expen- 
ses, which he had incurred for the estate and which he was en- 
titled to credit for. When the case was closed, the 6th defendant 
put in a petition saying that certain accounts which showed deal- 
ings by 5th defendant with the estate were found behind some 
vessels in the house and wanted admission of these books. 
The Subordinate Judge, in our opinion, rightly rejected 
the petition. The question raised in Appeal No. 407 
by Mr. Padmanabha Aiyangar is that the Judge ought to 


have passed a preliminary decree and then sent the case for 


taking accounts; and he refers to the Privy Council decision in 
Hurrinath Rai v. Krishna Kumar Bakshi? and to Mohesh 
Chunder Bose v. Radha Kishen Bhattacharjee? Degambar 
Mozumdar v. Kallynath Roy, Rajhunath v. Ganpatji, Ayesha- 


bai v. Ebrahim’ Thirukumaresan Chetti v. Subbaraya Chettt . 


and Ram Dass v. Bhagwat Dass’ in support of his view. He 
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also refers in this connection to Order 20, Rule 16, Schedule I 
of the Civil Procedure Code and Rules 120 to 136 of the Civil 
Rules of Practice (Mufussal). There can be little doubt on 
these authorities that, ordinarily in a case for an account, even 
though the defendant may deny his accountability, the proper 
course. is to pass a preliminary decree and send the case for 
taking accounts. But, we do not think that it follows that in 
every casc, irrespective of other considerations, the Court is 
bound to send the case for taking accounts. Their Lordships 
of the Privy Council, in dealing .with this point, make a 
reservation, At page 158 they state: 

‘Their Lordships are not expressing an opinion that in a suit for 
account it may not appear at the hearing that the issue is so simple and 


so clearly raised and met by evidence, as to be ready for decision at that 
time, But the general rule is the other way.” 


Order 20, Rule 16, also does not make it imperative to pass 
a preliminary decree apart from any other consideration. All 
that Rule 16 says is that a preliminary decree may be passe‘, 
where it is necessary, in order to ascertain the amount of money 
due to or from any party, that an account should be taken. In 
the present case we have the fact that so-far as the liability of 
the defendants is concerned it is Rs. 40,000 which was claimed 
and ultimately decreed, not having been disputed by the 7th 
defendant except as to Rs. 3,000 and odd which he says was 
not deposited. His solvency was not disputed and he has paid 
the sum due into Court. The only question between the execu- 
tors and the plaintiff was whether the Rs. 3,000 was collected, 
As regards a sum of about Rs. 780 which was got by the sale 
of the village, that there was a sale deed and that the amount 
was received is not disputed. The plaintiff will be entitled to 
a half of that amount. As regards the Rs. 3,000 as we have 
said before, it is proved beyond: all doubt, and it is not denied 
before us, that that sum was collected by the 5th defendant. 
Therefore, when the case came up for disposal, there was the 
Rs. 3,000 proved to have been collected and no denial in the 
written statement that the amount was ever collected. No 
statement was made that any expenses were incurred, nor did 
the 6th defendant ask the Judge at that stage to allow the ex- 
penses he had incurred in connection with that item. The peti- 
tion to file account books said to have been discovered behind 
some brass vessels was rightly rejected. It therefore comes, 
in our opinion, in the category of cases which the Privy Council 
describes as cases, where the facts are so simple that the taking 
of accounts will be unnecessarily lengthening the proceedings 
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without any benefit to thé parties. It may be more complicated, 
if, in (the connected) Appeal No. 257, the appellants insist on 
the usual procedure being adopted by reason of other items 
being charged. But their counsel does not want the case to be 
sent back for a preliminary decree being passed. In these cir- 
cumstances, we do not think it is necessary to send the case back 
for a preliminary decree being passed, which will only mean 
unnecessary lengthening of the proceedings without any mate- 
rial benefit to anybody. . . ... . . . . The result is 
that Appeal No. 407 will be dismissed with costs. 

.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICAT URE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI, 


Palani Goundan .. Petttioner* (Complainant) 
l v. ; 
Krishnappa Goundan and others .. Respondents (Accused). 


Criminal Procedure Code (V of 1898), Ss. 250 and 262—Summary 
trial—Recording of reasons necessary. 


Even in summary trials under Chapter XXII of thg Code, the requisites 
of S. 250 must be satisfied and the record should contain the reasons for 
considering the complaint to be false and vexatious. 


Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of Sessions of the Coimbatore Division 
in Criminal Appeal No. 14 of 1929 preferred against the judg- 
ment of the Court of the First Class Bench of Magistrates, 
Dharapuram, in B.C. No. 71.of 1929. 

K. Periasami Goundar for petitioner. ` 

Respondent not represented. 

The Court made the following 

Orprr.—This is a petition to revise an order awarding 
compensation to six accused (at Rs. 10 each) made by the 
First Class Bench of Magistrates of- Dharapuram and confirm- 
ed by the learned Sessions Judge of Coimbatore. Two objec- 
tions are raised (1) that the record of the trial does not contain, 
as it should, the reasons why the Bench considered the com- 
plaint to be false and vexatious, and (2) that this vitiates the 
order. 

On the first point on which there seems to be no direct 
decision of this Court, the contention must be upheld that even 








*Cr. Rev. Case No. 27 of 1930. “+ 28th March, 1930, 
: Cr. Rev, Pe No, 26°of "1930, - Paa : : sob 
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in records of summary trials under Chapter XXII of ‘the ‘Crimi- 
nal Procedure Code where the Magistrate or Bench acts under 
section 250, the requisites of that section as to ‘recording of 
reasons must be carried out. This seems to follow from the 
provisions of section 262 which lays down that the procedure 
‘prescribed for summons cases shall be followed in summons 
cases and that prescribed for warrant cases shall be followed in 
warrant cases even when they are tried in a summary way. 
The only exceptions to this rule are contained in the next two 
following sections 263 and 264. The former applies to cases 
where no appeal lies and the latter to cases in which an. appeal 
lies, which means, to cases- where an appealable sentence is 
or is not passed upon the accused. These sections 263 and 264 
do not, if reasonably read, provide for proceedings under section 
250 by which alone compensation to the accused is ordered against 
the complainant. There being thus no express exception from 
the general rule laid down by section 262, it follows that even in 
summary trials the requisition of section 250 must be satisfied. 


The next question is whether in this case they have been 
satisfied. This point was apparently not raised before the 
Sessions Judge on behalf of the petitioner. But that learned 
Judge was of opinion that the Order of the Bench does not 
contain a record of reasons for awarding compensation although 
he also thought that the omission had not prejudiced the appel- 
lant -and therefore did not, under section 537, invalidate the 
order. Taking the record of the trial as a whole and remem- 
bering that the record is itself the record of a summary trial, 
it is not quite accurate to say that it does not contain a record 
of reasons for awarding compensation. After the evidence 
was closed, the Bench put the following question to the 
complainant :— ; 

“The case brought by you has been proved to be false and vexatious 
and it is clear that this has been brought simply to harass the accused. 


Please show cause why a compensation of Rs. 25 to each of the accused 
or Rs. 150 in all should not be ordered.” 


The complainant answered that the case brought by him 
was true. The Bench, therefore, go on to state that when 
called on to explain why the compensation should not be 
ordered for bringing this false and vexatious complaint, P.W. 1 
says that his complaint was true and that this is no explanation . 
at all. Then they make the order directing him to pay Rs. 25 
each. Reading this in a fair and reasonable way the passage 
where the Bench said that it is clear that this case has been 
brought simply to harass the accused, although it occurs as a 
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portion of the question put to the complainant, may be under- Pleas 
stood and must have been intended as a record of their own — v. 
reasons for thinking that the complaint was false and vexa- Krishnappa 


tious. They had just then taken the evidence and the impres- 
sion made by it upon their minds was still quite fresh and they 
concluded, as they said in plain terms, that the case was false 
and vexatious because it was brought to harass the accused. { 
am not able to say that the requirements of law have not been 
satisfied. It is needless to add that, even if there had been 
any omission, section 537 would have been sufficient to cure 
the omission in view of the fact that the petitioner himself did 
not raise the question before the Sessions Judge. 
The petition is dismissed. : 


S.R. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice RaMESAM AND MR. JUSTICE 
' CORNISH. : 
[In the matter of P. Kumaraswami Rao, gn insolvent. ] 


L. V. Narasimha Sastri  ~ Appellani* (Applicant) 
The Official Assignee of Madras ..... Respondent (Respt.). 
Presidency Towns Insolvency Act (III of 1909)—Ex parte decree in Narasimha 


suit ‘on lost promissory note—Application for arrest of judgment-debtor— Sastri 
Application by judgment-debtor to be declared insolvent „without seeking Ue oe 
to set aside ex parte decree—Allegation that the promissory note was ficti- P 
tious and that he`was not properly served with Sunvmons—Decree debi SEN 


` : : of Madras. 
shown as the only debt in the schedule—Power of the Official Assignee to 


investigate into the judgment debt. 


Where an ex parte decree was obtained on a lost promissory note and 
the judgment-debtor filed an insolvency petition, when he was sought to 
be arrested in execution of the decree, alleging that the promissory tote 
was a fictitious one and that he was not properly served with summons 
in the suit and showing in the schedule to ‘the petition this decree’ debt 
as the only debt for which he was liable without seeking to have the ei 
parte decree set aside on these grounds, and ‘he was duly declared -insolvent, 

Held that, though the Official Assignee has power to investigate into 
the debts attempted to be proved before him whatever their nature may 
be and whether founded on a ¢ontract, loan, or a judgment or a decree, 
the basis of this jurisdiction is the necessity of protecting other creditors 
of the debtor, and that, as in this case there were no other creditors 
and the effect of holding this debt to be. fictitious would be to annul the 
insolvency, and the debtor himself did not avail himself of the opportunity 
he had to get this judgment debt ‘examined by the Court by filing an appli- 
cation to set aside the ex parte decree, the Official Assignee had no power 
to investigate into the judgment debt. 
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On appeal from the judgment of the Honourable Mr. 
Justice Kumaraswami Sastri, dated 21st January, 1929, and 
passed in the exercise of the Insolvency Jurisdiction of the 
High Court in Application No. 190 of 1925 in Petition No. 263 
of 1923. 

K. S. Krishnhaswami Aiyangar instructed by C. T. Sundaran 
for appellant. i 

S. G. Sadagopa Mudaliar for respondent. 

The Court delivered the following 


Jupcments. Ramesam,'J.—This is an appeal against the 
order of our brother Kumaraswami Sastri, J., in the course of 
insolvency proceedings relating to the insolvency of P. Kumara- 
swami Rao, in I.P. No. 263 of 1923. The facts out of which 
this appeal arises may be stated. The appellant before us L. V. 
Narasimha Sastri got a decree against the insolvent in O.S. 
No. 282 of 1922 on the file of the District Munsif’s Court of 
Cocanada on a promissory note said to have been dated 28th 
January, 1921, and said to have been lost. This decree was 
sought to be executed against the insolvent. It was transferred 
to Madras and ih execution of it the insolvent was sought to 
be-arrested.on the 20th August, 1923. He at once sought the 
protection of the Insolvency Court. In that petition he alleged 
that the promissory note on which this decree was obtained was 
a fictitious one and-that he was also not properly served with 
summons from the District Munsif’s Court of Cocanada. In 
the schedule to the petition he showed this decree debt as the 
only debt for which he was liable. He was duly declared in- 
solvent and his properties’ vested in the Official Assignee. Imme- 
diately the appellant sought to prove his debt by producing his 
decree. The Official Assignee held that the debt was not 
proved. There was an appeal by way of notice of motion seek- ` 
ing to set aside the order of the Official Assignee. This was on 
28th’ April, 1925. This petition was adjourned and on 19th 
August, 1925, an. order was issued for a Commission to exa- 
mine witnesses. On 4th September two witnesses were 
examined on Commission, (1) Mr. Y. Kameswara Rao, a First 
Grade Pleader of 28.years’ standing of Cocanada, and (2) P. 
Bhimalingamurthi, a Municipal Councillor of Cocanada, but 
these were not cross-examined on that occasion. So a further 
Commission was ordered to issue for the cross-examination of 
these witnesses and on 24th October, 1925, these two witnesses 
were cross-examined. Afterwards two other witnesses, P. Subba 
Rao and the appellant himself were examined before the 
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Official Assignee. P. Subba Rao was the original payee who 
‘was said to have endorsed the note to the appellant. The 
second witness Bhimalingamurthi was an attestor and the first 
witness, the Vakil, says that the note was shown to him, that 
he issued the registered notice to the insolvent, that afterwards 
he filed the suit and in the interval the suit note was lost. On 
Ist February, 1926, the case was sent back to the Official 
Assignee. On 2nd November, 1928, the petition was ordered 
by the Assistant Registrar to be posted before the Court as 
nothing was done by the Official Assignee but it was not so 
posted. There were further adjournments in December, 1928 
and finally on 11th January, 1929, the Official Assignee sent his 
report to the Original Side. On 21st January, 1929, the matter 
came up before our learned brother and he ordered the applica- 
tion of April, 1925, to be dismissed. The present appeal is 
against this order. 


It appears that the only debt to which this insolvent is liable 
is this decree debt. If this decree debt is a spurious debt and 
is held to be no debt then there is no insolvency. A man 
cannot be insolvent without any debts to pay. But in the pre- 
sent case, because execution was attempted against him by arrest 
he applied to be declared insolvent and used the Insolvency Juris- 
diction for attacking the nature of the debt and for contending 
that that was a fictitious debt. There is no doubt about the 
powers of the Official Assignee to investigate into the debts 
attempted to be proved before him whatever their nature may 
be and whether founded on a contract, loan or a judgment or 
a decree. In Ex parte Revell, In re Tollemache* Baggallay, 
L.J., says: . ; 

‘The rule is clearly stated by Lord Justice James, in Ex parte Kibble? 
thus:—It is the settled rule of the Court of Bankruptcy, on which we have 
always acted, that the Court of Bankruptcy can inquire into the consi- 
deration for a judgment debt. There are obviotsly strong reasons for 
this, because the object of the bankruptcy laws is to procure the distri- 
bution of a debtor’s goods among his just creditors. If a judgment were 
conclusive, a man might allow any number of judgments to be obtained 
by default against him by his friends or relatives without any debt being 
due on them at all; it is, therefore, necessary that the consideration of 
the judgment should be liable to investigation.” 


Then he proceeds: 


CI do not wish to lay it down as a rule that the Court should inquire - 


into the consideration for a judgment debt when nothing is shewn to 
justify the inquiry. I am disposed to think that prima facie a judgment 


1. (1884) 13 Q.B. 720. 2. (1875) L.R. 10 Ch. 373 at 376. 
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ought to be considered as binding. But, if a proper case is made, I think 
the Court ought to direct an inquiry into the consideration for a judgment 
debt,” 


At page 725, Cotten, L.J., says: 


“In bankruptcy a judgment certainly stands in a different position from 
ihat in which it previously stood as against the debtor himself, because the 
rights of the other creditors of the bankrupt have supervened. When 
a person is sui juris a judgment against him is a very strong prima facie 
evidence against him of the existence of a debt; if he disputes it, he 
must satisfy the Court that there is some reason which requires that the 
judgment should be set aside.” 


In In re Flatau; Ex parte Scotch Whisky Distillers, Lid’ 
Lord Esher, M.R., says: 


‘‘When an issue has been determined in any other Court, if evidence 
is brought before the Court of Bankruptcy of circumstances tending to 
shew that there has been fraud, or collusion, or miscarriage of justice, 
the Court of Bankruptcy has power to go behind the judgment and to 
inquire into the validity of the debt. But that the Court of Bankruptcy is 
bound in every case as a matter of course to go behind a judgment is a 
preposterous proposition.” 


In In re Saville. Ex parte Saville* the same learned Judge 
observes: 


‘It does not decide that there being a judgment, on the mere sugges- 


‘tion of the debtor that the judgment debt is bad, the Court of Bankruptcy 


is bound to go behind the judgment and inquire into the validity of the 
debt. There is a judgment debt. That is a sufficient debt on which io 
found a bankruptcy. It is true, that if suggestions are made and some 
plausible evidence given, that the judgment debt does not really exist, the 
Court may well examine into it. . . . . Nothing was offered against the 
circumstances except the statement of the debtor, which he had ample 
opportunity and which it was to his interest to bring forward before.” 


In the present case there seems to be some ground for sug- 
gesting that the insolvent was not properly served with summons 
in the District Munsif’s Court of Cocanada. At any rate it 
appears that he was not personally served though the service 
may be declared sufficient in law. When he was arrested in 
August, 1923, he had an opportunity to contest before the Dis- 
trict Munsif’s Court to set aside the ex parte decree. Under 
Art. 164 of the Limitation Act he has 30 days to get that decrece 
set aside, but not having done so the decree has now become 
incapable of being set aside. The debtor himself, therefore, 
cannot get rid of that decree assuming it is a wrong or an unjust 
decree. This, of course, does not prevent the Official Assignee 
in Insolvency from investigating into the nature of the debt if 
there are grounds for doing so. The cases I have cited show 








3. (1888) 22 Q.B. 83. 4. (1887) 4 Morrell 277. 
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that the basis of his jurisdiction and the reason for his investi- 
gating into judgment claims is the necessity of protecting other 
creditors. Where there are no other creditors the reason for 
examining into this judgment-debt especially when the debtor 
himself allowed the opportunity he had to pass by becomes 
much less. In In re Van Lawn. Ex parte Chatterton® Cozens- 
Hardy, M.R., says: 

“The trustee in bankruptcy can say ‘You are a person who comes in 
to prove a debt. It is my duty to see that this bankrupt’s assets are 
distributed amongst those who are justly, legally and properly creditors 
of the estate. In order to enable me to do my duty, I ask you to furnish 
me with such information as will enable me to do that which I am told 
to do by Rule 22 in the Second Schedule to the Act, to examine every proof 
and the grounds of the debt’.” 

Buckley, L.J., says: 

‘(The trustee is entitled to say ‘It is my business to see that those 
who seek to rank against this estate are persons who are really creditors 
of that estate’.” 

In In re Campbell. Ex parte Seal’ a judgment was obtained 
which was opposed to the terms of the Money-lenders Act. 
There was afterwards a further agreement with reference to 
that judgment. It was held that it is open tò the Court to find 
that the judgment and the further arrangement are both illegal 
and as they are opposed to the Money-lenders Act, are unlaw- 
ful and void and constitute a criminal offence. .That case, there- 
fore, does not help the respondent. In the present case, as 
already stated, the only purpose for which the judgment is being 
attacked is to say that the decree debt was wrongly passed. If 
the contention of the Official Assignee is upheld then there is 
no reason for declaring the insolvent an insolvent and if the 
insolvency is annulled his protection is lost and the decree can 
be executed against the insolvent by attachment and arrest. In 
the latter case he will resort to insolvency again. Thus, we 
got into a vicious circle. I do not think this jurisdiction of 
the Official Assignee to inquire into debts could be used as a 
device to escape the execution of a decree where the only debt of 
the insolvent is the decree and there are no other debts. It 
seems to me that the Insolvency Jurisdiction should not be used 
as a device to evade execution of a decreé which has become 
final and unimpeachable as in the present case. However, evi- 
dence has been adduced by the appellant. His vakil, R.W. 1, 
says that he saw the promissory note. It is true that such 
evidence cannot prove the genuineness of the note. It only 
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shows that the alleged note was shown to the vakil for the 


‘purpose of issuing a notice but that takes the appellant’s case to 


a certain stage. Then we have got the evidence of R.W. 2. 
He’ was the attestor. He was a Municipal Councillor of Coca- 
nada. Though it does not appear that he is a man of very 
affluent circumstances nothing is elicited against him as to why 
he should join in a conspiracy to support :the alleged note or 
why he should depose against the insolvent. Then there is the 
evidence of the appellant which of course is somewhat interest- 
ed but it must be remembered after all that he is only the endorsee 
of the note and not the original lender, the original lender 
being R.W. 3, P. Subba Rao. The Official Assignee in his 
report relies on two circumstances: (1) that the summons was 
not properly served and, therefore, the insolvent is ‘not bound 
by the decree. In the first place it is for the Court which 
passed the decree to inquire into the question whether the 
summons was properly served. (2) He relies upon a judgment 
in Madras Small Cause Court Suit No. 9738, a suit instituted 
by the insolvent against an Advocate of this Court, Mr. P.C. 
Venkataramanayya Pantulu for a sum of Rs. 600 and odd. 
In that suit it wag the case of the insolvent that the Rs. 1,300 
admittedly sent by Subba Rao according to both the parties 
was sent not as a loan but as payment on behalf of Mr. P.C. 

Venkataramanayya, who owed Rs. 2,500 to the insolvent and 
that suit was for Rs. 600 settled by mediators as the sum still 
due in respect of the balance of Rs. 1,200. The sub ject-matter 
of this suit is not this Rs. 1,300 but the remaining Rs. 1,200. The 
appellant before us was not a party to that suit. The Small 


Cause Judge decreed the suit for Rs. 600 and odd. Incident- 


ally he made remarks about the nature of the payment of 
Rs. 1,300. Surely observations in a judgment relating to a 
different matter though connected cannot bind a third party and 
the judgment itself cannot be evidence against him. The appel- 
lant was not a party to that suit and he had no opportunity 
to cross-examine the witnesses there. The Official Assignee 
beyond referring to the judgment of the Small Cause Court and 
the fact that the summons was not properly served did not go 
into the matter or examine evidence. The evidence for the 
appellant was not contradicted by either evidence on behalf of 
the insolvent or the Official Assignee. The respondent now 
asks for a further opportunity of adducing further evidence. 
We do not think there is a case made out for further evidence, 
The Official Assignee was content to report before the learned 
Judge on the materials available then. We do not think this 
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is a case in which the suspicions that have been suggested against 
the appellant’s case ought to be allowed to practically vacate 
the decree of the District Munsif’s Court of Cocanada, especially 
when it is the only debt subsisting against the insolvent. We 
think the debt must be regarded as proved and we allow the 
appeal. 


The Official Assignee will pay the appellant’s and his own 
costs out of fees of his Office Charges Fund. No costs in 
the Lower Court for both sides. 


Cornish, J—I am of the same opinion. Although the 
debtor was probably ignorant of the suit filed by the creditor 
in the Cocdinada Court he certainly became aware that an ev 
parte decree had been passed against him when he was arrested 
in execution of the decree. Instead of taking steps to have 
the decree set aside—and his omission is the more remarkable 
because in a subsequent affidavit he described the decree as a 
fraudulent decree—the debtor apparently preferred to take 
refuge in the Insolvency Act and to get himself adjudicated an 
insolvent. Order 9, Rule 13, Sch. I, Civil Procedure Code, 
provides a simple procedure for getting an ær parte decree set 
aside, and Art. 164 of the Limitation Act prescribes the time 
within which steps must be taken. By allowing this decree to 
stand, therefore, the debtor permitted strong prima facie evi- 
dence of the validity of the debt to remain. No doubt the 
Official Assignee acted within his rights in investigating the 
circumstances in which this decree was passed. As observed 
in In re Van Laun. Ex parte Chatterton’ 

“The trustee’s right and duty when examining a proof for the purpose 
of admitting or rejecting it is to require some satisfactory evidence that 
the debt on which the proof is founded is‘a real debt. No judgment 


recovered against the bankrupt, no covenant giyen by or account stated 
with him, can deprive the trustee of this right.” 


It was open to the Official Assignee, therefore, to satisfy 


by evidence the Insolvency ‘Court that, either on account of 
fraud or collusion or miscarriage of justice, the Court should 
go behind the decree and invalidate the decree-debt. But the 
only evidence—and I am assuming that it is evidence by reason of 
Rule 117 of the Insolvency Rules—before the Insolvency Court 
was the report of the Official Assignee, and the only ground 
given in the report for treating the decree as not binding on 
‘the debtor is the Official Assignee’s finding that the summons 
in the suit was not properly served on the debtor. The only 
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reason given in the report for discrediting the evidence of the 
creditor and his witnesses in support of his claim is a bare 
reference to a quite irrelevant finding (that is to say, irrele- 
vant to this enquiry), by the Judge of the Small Cause Court 
in a suit between the debtor and some other person, to which 
the creditor was not a party and in which he did not give evi- 
dence. In my opinion these materials are not sufficient evidence 
either of collusion or of fraud: or of miscarriage of justice as 
would justify the Insolvency Court in invalidating the decree 
and holding that the debt is not binding upon or proved against 
the debtor. 

N.S. Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PrEsENT:—Lorp ATKIN, LORD TOMLIN AND SIR LANCELOT 
SANDERSON. 


Sagarmull Nathany l .. Appellani* 
v. 
John Carapiet Galstaun .. Respondent. 


Pleadings—Variance between plaint and case alleged at the trial. 


Pleadings should not be construed too narrowly, and, therefore, in 
dealing with the question whether there has been a variance between a 
plaintiffs pleadings and the case alleged at the trial, the Court must 
look not to the mere wording of the plaint but to the issues which were 
settled for trial and to the manner in which the case was deliberately fought 


out by both the parties in the Trial Court. 


Appeal No. 116 of 1928 from a decree, dated the 16th 
January, 1928, of the High Court, Calcutta, Civil Appellate 
Jurisdiction, setting aside a decree, dated the 24th January, 1927, 
of the said High Court, Original Civil Jurisdiction. 

The material facts of the case, for purposes of the present 
report, appear sufficiently fully in their Lordships’ judgment. 

Dunne, K.C. and Parikh for appellant. 

De Gruyther, K.C. and McNair for respondent. 

5th May, 1930. Their Lordships’ judgment was delivered 
by . 

Lorp TomtıN.— This is an appeal in two consolidated suits’ 
(Nos. 1136 and 1138 of 1920) brought by the assignor of the 





*P.C. Appeal No. 116 of 1928. 5th May, 1930. 
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appellant against the respondent. The consolidated suits were 
tried before Mr. Justice Chotzner in the High Court of Judi- 
cature at Fort William in Bengal, Original Civil Jurisdiction, 
with the result that a decree in favour of the plaintiff was made 
‘on the 24th January, 1927. 


The respondent appealed, and on the 16th January, 1928, 
the High Court Civil Appellate Jurisdiction reversed Mr. 
Justice Chotzner and dismissed the consolidated suits.. 


The appellant thereupon appealed to His Majesty in 
Council. 


The story of the transactions out of which the suits arise 
is somewhat intricate, but for the present purpose is sufficiently 
stated in what follows. 


One Pity owed the appellant money and in March, 1910, 
the appellant obtained a decree against Pity for Rs. 1,40,000. 
Pity was the owner of property in Wellesley Street, Calcutta. 
An arrangement was entered into and carried out between 
Pity, the appellant and the respondent to the following effect. 
The appellant borrowed from the Bank of Bengal Rs. 1,50,000. 
To enable the appellant to obtain this loan the respondent, for 
a l per cent. commission, guaranteed the loan to the Bank. The 
appellant drew a promissory note for the amount borrowed 
from the Bank in favour of the respondent, who endorsed it 
over to the: Bank. Out of the monies so borrowed the appel- 
lant lent to Pity the amount required to enable the latter to 
discharge his indebtedness to the appellant. Pity accordingly 
paid his debt to the appellant. At the same time Pity deposit- 
ed with the appellant and the respondent the title deeds ‘of the 
Wellesley Street property to secure the amount lent to him by 
the appellant. 


It is not suggested that as between the appellant and the 
respondent the latter had any interest in Pity’s mortgage 
beyond his right to be secured thereout against his liability as 
guarantor to the Bank for the appellant’s debt. 


On the 9th August, 1910, the appellant and respondent 
launched a suit (No. 839 of 1910) against Pity to enforce the 
mortgage. On the 27th November, 1910, a final decree for sale 
was made in the suit, both the appellant and the respondent 
being given. liberty to bid. Nothing further was done for some 
years. On the 5th August, 1914, the respondent paid to the 
Bank the sum of Rs. 31,350-12-5 for interest on the appellant’s 
debt to the Bank, and also from time to time until the date of 
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the sale next to be mentioned, under an authority from Pity, 
collected the rents of the Wellesley Street property, and paid 
them to the Bank on account of the interest due on the appel- 
lant’s debt to the Bank. 


On the 29th January, 1916, the Wellesley Street property 
was put. up for sale under the decree of the 27th November, 
1910, and the respondent, under the liberty reserved to him by 
the decree, bid for and was declared the purchaser of the pro- 
perty; the purchase price was Rs. 1,25,000, a sum less than the 
total amount owing under the decree. The respondent paid to 
the Registrar .a deposit of Rs. 31,250 out of his own monies. 


Apart from the debt to the Bank there was at this time 
another account open between the appellant and the respondent 
upon which money was owing to the respondent. To secure 
this account the appellant had deposited certain jewellery with 
the respondent. Differences arose between the appellant and 
respondent in connection with the transactions which’ have been 
described, and one Mitter, a mutual friend of both parties, 
intervened to compose them. Mitter’s story, which was accept- 
ed by the Trial Judge, and is not questioned by the High Court, 
is that on the 12th July, 1917, a verbal agreement was made 
between the respondent and Mitter, who in this regard acted 
as agent for the appellant. 


“The first. part of the agreement was to the following 


` effect, namely :— 


(1) That the amount. due to the respondent in respect of the account 
secured -by the’ deposit of jewellery was agreed as Rs. 31,000, of which 
Rs, 27,000 was to be paid’ at once and thé balance of Rs: 4,000° was to be 
paid before December then next. 


(2)-That upon payment- of the Rs. 27,000 the jewelery was to be 
returned by the respondent. 

‘It-seems clear that into the account so settled there was 
brought i in the amount for interest paid by the respondent to the 
Bank in August, 1914, and his claim for commission. iñ respect 
of the Bank’s loan. . ; 


' The second part of the agreement was that the appellant 
should: pay forthwith to the Bank the amount then claimed by 
the Bank for interest, which had been ascertained at 
Rs, 30,275- 14-1 and keep down the future interest so far as 
the rents were insufficient to meet them, and that the respond- 
ent should make over the Wellesley Street property to the appel- 
lant upon the ultimate payment of the capital and interest of 
the Bank’s loan. The appellant alleged he was to have three 


cars 
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years in which to make the ultimate payment, ‘but in this respect 
he was not corroborated by Mitter. As soon as agreement was 
reached Mitter obtained from the appellant a cheque in his own 
favour for Rs. 57,275-14-1 to cover. (a) the Rs. 27,000, the 
first instalment of the Rs. 31,000, and (b) the Rs. 30,275-14-1 
due for interest, and endorsed this cheque over to the respond- 
ent. At the same time Mitter handed to the respondent a form 
of receipt which he was to sign and return with the jewellery 
on the following day. 


The respondent took the cheque for Rs. 57, 250-14-1 and 
paid Rs. 30,275-14-1 to the Bank, but on various excuses he 
refused to sign the receipt or to return the jewellery. The 
matter dragged on till October, when a modification of the July 
agreement was reached. Both Courts below find that a modi- 
fication of the agreement took place in October, but it is not 
clear what either Court considered the full scope of the modi- 
fication to have been. In ‘their Lordships’ judgment the effect 


of the modification was as follows, namely:— 

(1) That the Rs. 4,000 balance of the Rs. 31,000, should be increased 
to Rs. 6,000. 

(2) That upon payment of. the Rs. 6,000 the jewellery should be handed 
over by the respondent to the appellant. i 

(3) That the sale of the Wellesley Street property shouid be con- 
firmed in the respondent’s name, the price of Rs. 1,25,000 being set off 
against the decree and that the deposit paid by the respondent should 
be returned to him. 

(4) That the appellant should pay to the respondent interest at the 
usual Bank rate on the deposit from the time it was made until its pay- 
ment, and 

(5) That upon payment by the appellant to the Bank of what was 
due to the Bank and to the respondent of what is’ due to’ him’ in respect 
of the matters .which have been mentioned, the respondent should make 
over the Wellesley Street property to the appellant. 

‘Accordingly on the 20th October, 1917, an.order was made 
confirming the sale to the respondent, who was given. liberty to 
set off the amount of the purchase price, viz., Rs. 1,25,000, against 
what was due to the appellant and respondent under the de- 
cree, and the Registrar was directed to return the deposit to the 
respondent. The deposit, less the Registrar’s commission, was 
returned to the respondent, but in the first instance, with a view 


to saving costs, no sale certificate was taken out. - 

On the 24th January, 1918, the appellant executed a fresh 
promissory note in favour of the Bank. No further progress 
was made during the year 1918. The appellant did not pay any 
interest to the Bank and no rents were paid into the Bank by the 
respondent after the 29th January, 1916. There is some sug- 
gestion that Pity made a payment to the respondent in respect 
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of the balance of the decree against him remaining after the 
set off directed by the order of the 20th October, 1917. 


On the 18th January, 1919, the appellant’s solicitors wrote 
to the respondent’s solicitors that their client had made every 
atrangement to pay off the amount due and asked for particu- 
lars of the Bank’s debt. No answer was received. 


On the 10th February, 1919, the respondent took out the 
sale certificate in his own name and on the 14th February, 1919, 
his solicitors wrote to the appellant’s solicitors inform- 
ing them of the fact and setting up a claim on 
their client’s behalf to be paid a sum of Rs. 1,72,386-14-9, 
which included items already dealt with in the settlement of July, 
1917, and a large item in respect of certain jute transactions 
which up to that point had not come into the matter. 


Further correspondence followed in which in effect the 
respondent claimed the Wellesley Street property as his own, 
alleged that “the cheque for Rs. 57,275-14-1, received by him 
in July, 1917, was paid on general account, claimed that the 
jewellery was deposited to cover all accounts, and reiterated his 
claim in respect of the jute transactions. 


On the 22nd September, 1919, the respondent sold the 
Wellesley Street property for Rs. 2,04,000, and on the 17th 
February, 1920, he paid off the amount due to the Bank. The 
difference between the sale price and what was paid to’ the 
Bank was about Rs. 29,000. Shortly afterwards the appellant 
launched the present suits. 


In the first suit he claimed (1) a return of the jewellery 
upon payment of the Rs. 4,000 in accordance with the agree- 
ment of July, 1917, and damages for conversion, or alternatively 
(2) payment of the value of the jewellery with interest. 


It is to be observed that no reference is made in this plaint 
to tle modified agreement made in October, 1917. 

In the second suit the appellant claimed damages against 
the defendant, alleging in effect a sale of the Wellesley pro- 
perty in breach of the respondent’s obligations to the appellant 
and at an undervalue. The parties were unable to agree the 
form of the issues, though both parties seem to have accepted 
the view that in each suit one of the issues should be whether 
if there was an agreement in July, 1917, there was an 
subsequent modification of that agreement. ; 


Ultimately the trial proceeded and the issues were settled 
by the Trial Judge, who incorporated them in his judgment. 
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The issues were as follows :— 
“(1) Was there an agreement on the 12th July, 1917, whereby :— 
‘(að Defendant should accept Rs. 31,000 in full settlement of his 


claim? Rs. 27,000 to be paid at once and Rs. 4,000 in the following 
December and thereupon to return the jewellery to the plaintiff. 


“(b) The plaintiff should pay the accrued interest to the Bank re- 
ducing the amount due to the capital figure of the loan, namely, Rs. 1,50,000, 
and on payment thereof become solely entitled to the property? 


‘©(2) Was the agreement modified in the following October to the 
extent that the ea was to pay the defendant Rs. 6,000 instead of 
Rs. 4,000? 


“(3) Was this agreement broken by the defendant? it so, what 
damages is the plaintiff entitled to? 


“ (4) If there was no such agreement or if it was not broken by the 
defendant, is the plaintiff as a joint decree-holder with the defendant 
entitled to any relief against him in consequence of the sale of the property.” 


The learned Trial Judge in substance found in the affirma- 
tive on issues 1 and 2 and on the first part of issue 3, and 
treated issue 4 as in the circumstances not arising. The learned 
Judge seems to have taken the view that the sale was a breach 
of agreement, and that there was some evidence to justify the 


question of undervalue being investigated on an enquiry as to 
damages. °- 


By the decree in respect ofthe first suit the respondent was 
ordered to pay to the appellant Rs. 20 as damages for deten- 
tion of the jewellery and upon payment ‘by the appellant of 
Rs. 6,000 to deliver over the jewellery to the appellant, and in 
respect of the second suit (1) it was referred to the Assistant 
Referee to take an account of the sums, if any, due to the re- 
spondent by the appellant under the agreement: mentioned in the 
plaint and issues in the second suit, and (2) to ascertain the 
amount of damages due to the appellant from the respondent in 
respect of breach of the said agreement, and the further hear- 
ing of the second suit was adjourned. 

_ The respondent appealed. The High Court allowed the 
appeal and dismissed both suits. The ground of dismissal in 
the first suit was that the plaint was confined to the agreement 
of July, 1917, and that there was, therefore, a variance between 
the pleadings and the case alleged at the trial. 


As to the second suit the High Court held that the proper 
inference from what took place in October, 1917, was that the 
parties agreed that the respondent should be the absolute owner 
of the Wellesley Street property, but subject to an option to 
the appellant to purchase back the property within a reasonable 
time, and that the appellant had failed within a reasonable time 
to exercise the option, 
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A full and critical examination of the material available has, 
with the assistance of counsel, been made before their Lordships’ 
Board, . : 


Their Lordships, so far as the first suit is concerned, see 
no reason to differ from the main findings of. facts of the Trial 
Judge, and are of opinion that-the High Court founded them- 
selves upon too narrow a ground in dismissing the suit for 
variance. Their Lordships are satisfied that, notwithstanding 
the form of the plaint, the suit was fought by the parties deli-- 
berately upon issues substantially as framed by the Trial Judge 
and ought upon that footing to be determined. ` 


The second suit presents more difficulty, but their Lord- 
ships find themselves unable to escape the conclusion that the 
High Court in forming an opinion upon the events of October, 
1917, have not given sufficient weight to what was the domi- 
nant relation between the parties in connection with the 
Wellesley Street property. 

Their Lordships are unable to accept Mr. Justice Ghose’s 
view that in law the property belonged to the plaintiff and 
defendant in equal shares when the order of the 20th October, 
1917, was made. `. , 


There is no doubt that up to the moment when the respond- 
ent was declared the purchaser of the property his interest in 
it as between himself and the appellant was this and this only, 
that he was entitled to treat himself as secured by means of 
Pity’s mortgage against any liability with which he might ulti- 
mately be fixed in respect of the loan by the Bank. What the 
purpose was in the respondent becoming the purchaser of the 
property is not clear upon the evidence, though there is material 
from which it might fairly be inferred that he did so by arrange- 
ment with the appellant merely’ to get rid of Pity’s interest in 
the property and not so as to alter the relation between himself 
and the appellant. Their Lordships do not find anything to 
support Mr. Justice Puckland’s statement that it was not dis- 
puted that the purchase was on behalf of the two unless that 
statement is intended to express the position which has just 
been indicated. However this may be, their Lordships are of 
opinion that the transactions of October, 1917, either continued 
or restored the original relation between the parties. In other 
words as from October, 1917, at any rate, the respondent had 
no interest in the property except as a creditor with a security 
upon it, but the field of indebtedness covered by the security was 
somewhat enlarged because in their Lordships’ view the 


irx] ° THE MADRAS LAW JOURNAL REPORTS. 335 


respondent was to have secured to him payment of the Rs. 6,000 
and the interest on his deposit as well as to be protected against 
liability in respect of the Bank’s loan. 


Upon this footing the respondent held the property to 
secure himself in the manner indicated and subject thereto was 
a trustee of it for the appellant—a sale by him of the property 
without the concurrence of the appellant who was entitled in 
equity to redeem it could not be justified. 


Upon the question of undervalue their Lordships see no 
reason to differ from the view taken by the Trial Judge, and 
think that there is sufficient evidence to justify an enquiry being 
directed to bring out whether the sale was or was not. at an 
undervalue. In all the circumstances and for the reasons which 
have been indicated their Lordships are of opinion that the 
appeal should be allowed and that the decree of the High Court 
of the 16th January, 1928, should be discharged, and that the 
following relief should be given, that is to say:— 


I. That the decree of Mr. Justice Chotzner should be 
restored so far as it directs delivery up by the respondent to the 
appellant of the jewellery upon payment of the Rs. 6,000, and 
so far as. it gives relief by way of enquiry as to value in the 

event of the respondent failing to deliver up the jewellery to 
the appellant. i i 


IL. That it should be declared that the respondent held 
the Wellesley Street property.as a security for (a) all sums 
paid by him since October, 1917, for principal and interest in 
respect-of his obligation as guarantor of the Bank’s debt; (b) 
the sum of Rs. 6,000 agreed to be paid to him in October, 1917; 
(c) interest at the usual Bank rate on the deposit of Rs. 31,250 
in accordance with the agreement of October, 1917; and (d) 
his mortgagee’s’ costs, charges and expenses properly incurred, 
including the Registrar’s commission on the deposit, and any 
costs of taking out the sale certificate, and that, subject as afore- 
said, the respondent held the Wellesley Street property in trust 
for the appellant. 


III. That it should be also declared that the sale by the 
respondent without the appellant’s consent of the Wellesley 
Street -property was a breach of the respondent’s duty to the 
appellant. 

IV. That the matter be remitted to the High Court in 
order that directions may be given— 


(1) for the taking of the following accounts and enquiry 
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(that is to say)— 


(a) An account of what is due from the appellant to the respondent 
upon the footing of the declaration No. IL. 


(b) An account against the respondent of (t) the proceeds of sale 
of the Wellesley Street property received by the respondent; (ii) the rents 
of the same property since the 29th January, 1916, upon the footing of the 
respondent being a mortgagee in possession; and (iii) any monies received 
by the respondent from Pity in satisfaction of the decree against Pity. 


(c) An inquiry what damages (if any) the appellant has suffered 
by reason of the sale, the question whether or not the sale was at an under- 
value to be taken into consideration upon the enquiry: and 


(2) for setting off what is certifed under account (a) against the 
aggregate of what is certified under account (b) and enquiry (c), with 
consequential directions for payment of the balance to the party entitled. 

V. That the costs of the appellant before their Lordships’ 
Board and in the Courts below heretofore incurred be paid by 
the respondent, but that the costs of and consequent upon the 
accounts and enquiry to be taken as the result of this appeal 
be reserved to be dealt with by the High Court or as the High 
Court shall direct. 


Their Lordships will humbly advise His Majesty accord- 
ingly. l 

Solicitors foi* appellant: Stanley Johnson & Allen. 

Solicitors for respondent: Morgan, Price, M arley & Rugg. 


K.J.R. Appeal allowed. 





PRIVY COUNCIL. 


[On appeal from the Supreme Court of Cyprus.] 


PRESENT:—Lorp BLANESBURGH, LorD WARRINGTON OF 


CLYFFE AND Lorp THANKERTON, 


The Ottoman Bank Appellants” 
v. 
Etienne Chakarian Respondent. 


Master and servant—Servani—Personal danger to—Risk of—Order 
for service at particular place involving—Legality of—Disobedience by 
servant of, though willing to work at other places free from such danger 
—Dismissal for grave fault in case of—Validity of—Damages for wrongful 
dismissal—Claim for—Maintainability. 

The respondent was an employee of the appellant Bank. By his con- 
tract of service he was bound to serve as an employee of the Bank at 
Constantinople and other places. On being asked to the appellant Bank. 
that he being a Turkish subject, his life was in danger at Constantincple 
in its then troubled state, and requested a provisional transfer to one of 
the Bank’s agencies outside Turkey. The appellant declined to accede to 
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that request aud refused to allow him to leave, whereupon the respondent 

fled from Constantinople. The appellant Bank dismissed him from service 

without notice and without pension for grave fault within the meaning of 

the book of regulations which dealt with conditions ef service and a çon- 
- tributory pension fund for the staff. E 


In a suit brought by the respondent for damages ivr wrongiul dis- 
missal, 


Held, (i) that the risk to the respondent was such that he was not 
bound to obey the Bank’s order to him to remain im Constantinople and the 
said order was, therefore, not a lawful one;. 


(ii) that the respondent’s refusal was not a grave fault within the 
meaning of the book of regulations; 


(tii) that the respondent’s offer of service outside Turkey afforded a 
complete answer to the appellant’s pleas that the respondent was under a 
permanent disability to serve the appellant and that that contract of service 
had become incapable of performance by the time of dismissal; 


(tv) that respondent was, therefore, entitled to damages for wrongful 
dismissal. 


Consolidated Appeal and Cross-Appeal No. 129 of 1928 
from a judgment of the Supreme Court of Cyprus, dated 25th 
March, 1928, varying a judgment of the District Court of 
Nicosia. 

` H. P. Macmillan, K.C., Geoffrey Lawrence, K.C., Ronald 
Smith and I. W. G. Barry for appellants. 


A. M. Latter, K.C. and S. O. H. Collins for respondent. 

21st January, 1930. Their Lordships’ judgment was deli- 
vered by l 

Lorp THANKERTON.—In this action the plaintiff, who is 
respondent in the leading appeal, seeks to recover damages for 
wrongful dismissal from the defendant Bank, who are appel- 
lants in the leading appeal. 


The Trial Judge found the appellants liable in diog 
which he assessed on an alternative basis. The appellant 
appealed to the Supreme Court of Cyprus, who affirmed the Trial 
Judge on the question of liability, but directed the re-assess- 
ment of damages on a lower basis. From that judgmént the 
leading appeal was taken by the appellants on the question of 
liability, and the respondent has taken a cross-appeal on the 
question of damages. 

The respondent, who was an Armenian and a Turkish 
subject, became a temporary employee of the appellant Bank 
in 1901 at the branch office at Aidin in Turkish Asia Minor. 
In 1903 he entered the permanent service of the Bank, and 
subscribed to a book of regulations, called “Caisse de Pensions 
et de Retraites,” which deals with conditions of service and a 
contributory pension fund for the staff. He continued in their 
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service until 27th January, 1923, when he was dismissed with- 
out notice and without pension under the circumstances referred 
to later. l 

The respondent remained at the Aidin Branch until 1913, 
when he went to the- Sokia Branch, from which he was re- 
transferred to Aidin in June, 1919, immediately before the 
destruction of Aidin by the Kemialists, by whom he was im- 
prisoned and sentenced to death. The timely arrival of the 
Greek forces enabled him to avoid the execution of the sentence 
and to escape to Smyrna. After various changes he came back 
to Smyrna in July, 1920, and he remained there until 8th Sep- 
tember, 1922, when he applied for and obtained leave, but was 
asked by Mr. Simmons, the branch manager, to take a confiden- 
tial letter to the Head Office at Constantinople. 

The respondent arrived at Constantinople on 10th Septem- 
ber, 1922, delivered the letter, and was given temporary employ- 
ment at the Head Office, which appears to have superseded his 
leave. Meantime Smyrna was destroyed by the Turkish forces. 
The respondent’s story of his experiences at Constantinople, 
which substantially remains unchallenged, is as follows:— 


“I found Constantinople in a disturbed state. I went to the Bank 
and saw Mr. Ungar, the sub-manager in the Direction Generale. I gave 
the confidential letter Mr. Simmons had given me to Mr. Ungar. I also told 
him what Mr. Simmons had’ told me confidentially. I explained to him the 
state of affairs in Smyrna. At this interview I asked him to allow me to 
leave Constantinople; because it was unsafe for me to remain. I told him 
I had been condenined to death at Aidin and that, therefore, I could not 
remain, Mr. Ungar referred me to Mr. Skanzianni, le chef du Personnel. 
I saw him. At the office of Mr. Skanzianni, Mr. Bouzourou happened to 
be present, and Mr. Skanzianni called in the Chef du Bureau, Mr. 
Goyar. I explained everything to Mr. Skanzianni and asked permission to 
leave. He laughed at me. Mr. Bouzourou was then Chef du Bureau du 
Personnel. I was not given leave. I stayed in Constantinople for 
2) days, asking him every day to transfer me to any branch outside Turkey. 
They would not do so. Instead of giving me leave they gave me tempo- 
rary work. On Thursday evening, on coming out of the office, I came 
across Tewfik Bey who had been Chief of Police at Aidin at that crucial 
time. He was ‘in mufti. I could not recognise him. He questioned me. 
I was much perturbed and immediately changed my hotel for fear that he 
should betray me at any time. On the Friday (28.9.22), the Bank was 
closed. On the Saturday I went to relate the incident of meeting Tewfik 
Bey to my Chief. The Chief came late, 9-30 or 10 A-M., so I saw two Sub- 
Chiefs, Mr. Berturucchi and Mr. Baache. I related to both of them the 
incident of meeting Tewfik Bey, explained to them the whole affair; and 
stated that as my life was in danger I wanted to leave at once. There 
was a ship leaving on the Saturday morning at 10-30 A-M. for Athens. I 
had told these two gentlemen that I was going to Athens; and I left by 
this boat.” 


The respondent reached Athens on 1st October, 1922, and 
found there Mr. Simmons and most of the Smyrna staff. On 


LIx]® THE MADRAS LAW JOURNAL REPORTS, 339 


3rd October Mr. Simmons advanced to the respondent his 
salary for October, but took it back from him in view of a 
telegram he had received from the Head Office to the effect that 
the respondent was dismissed, though the ground of dismissal 
was not then stated. 


In a letter of 2nd October, addressed to Mr. Simmons, and 
letters of 18th October and 15th November addressed to the 
Head Office, the respondent recounted the circumstances of 
personal danger which moved him to leave Constantinople, and 
again requested transfer to a branch outside Turkey. To the 
Head Office he protested against the dismissal. On 29th 
November the appellants wrote to the respondent:— 

“We can hardly take into consideration the reasons put forward bv 
you to explain your precipitate departure and your dereliction of the 
service. We would besides remind you that you have behaved in an 
analogous manner in 1920 when you were at Adana, and, your relapse fully 
justifies the measure of revocation (dismissal) that has been applied in your 
case. However, we are willing to attenuate that penalty and would ask 
you to tender your resignation—which would enable us, on receipt of your 


letter, to consider the possibility of granting you pecuniary assistance. it 
should nevertheless be understood that this is a mere offer resulting out of 


extreme benevolence on our part, and that, should the same not be accepted, 


by you, and should your acceptance of same not beenotified to us within 
25 days from to-day, it should be regarded as null and void.” 


The respondent declined that offer, and ultimately his 
name was struck off the list of members of the Bank’s staff on 
27th January, 1923. 

f Provision is made for dismissal in Art. 5 of the “Caisse de 
Pensions et de Retraites” as follows:— 


*“ILa Direction Generale a le droit de revoquer les employees pour 
faute grave ou abus commis dans leur fonctions, ou pour violation dn secret 
qu’ils doivent garder sur les affaires de la Banque. La Direction Generale 
est seule juge d’apprecier le caractere de gravite de la faute. Elle a iv 
droit de revocation pour fautes legeres successives et repetees malgre 
Vavertissement des superieurs.” 


Under Art. 18 neither an indemnity nor a pension of any 
other nature is granted to an employee who has heen dismissed. 
Under Art. 19 an employee who resigns has no right to any 
pension or indemnity, but the Direction Generale have the 
faculty to grant him an amount not exceeding in capital the 
amount of the sums retained from his salary. Under Art. 2 a 





*Translation—‘'The General Management have the right to dismiss the 
employees for a grave fault or abuse committed in the exercise of their 
duties, or for violation of the secrecy which they most preserve on the 
Bank’s business. The General Management are the oniy Judge as to the 
- character and gravity of the fault. 

The General Management have the right to dismiss for slight faults 
successively repeated in spite of the warning of the Chiefs:’—K.J.R. 
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discharged employee has right to three months’ notice and an 
indemnity borne by the Pension and Superannuation Fund and 
to be fixed in terms of Art. 21. 


It was not disputed by counsel for the appellants that the 
risk of personal danger which caused the respondent’s flight 
from Constantinople, in disregard of the appellants’ repeated 
refusals to allow him to leave, was real and justified from the 
point of view of his personal safety, and, in their Lordships’ 
opinion, this is established by the evidence, and, in particular, 
by that of Roy McLaughlan, an Officer in the Intelligence 
Department attached to the High Commissioner’s Office in 
Constantinople. He stated that an Armenian who had been 
condemned by the Turkish authorities to death would be in “an 
uncomfortable position” there at the end of September, 1922, 
and that if he had been in the respondent’s shoes he would have 
left Constantinople at the first possible opportunity. 


On the contrary, the appellants submitted three conten- 
tions, all of which were based on the view that the respondent 
incurred a permanent personal disability, which incapacitated 
him from furthetsability to perform adequately his part of the 
contract. These contentions were (1) that, as a condition pre- 
cedent to’ recovery of damages, the respondent must be in a 
position to offer implement of the contract on his part, and that 
the respondent, by reason of his permanent personal disability, 
was not in such a position; (2) that the supervening incapacity 
of an employee to perform the services contracted for, 
was a valid ground for dismissal, even though not founded on 
at the time of dismissal as a justification; and (3) that by 
reason of the respondent’s permanent personal disability the 
contract became incapable of further performance, and that 
accordingly both parties were released from its obligations, thus 
excluding any action based on breach of contract. This con- 
tention was based on the principles to which effect was given in 
Horlock v. Beal' and cases therein referred to. 


It was not seriously maintained by the appellants that their 
order to the respondent to remain in Constantinople was a law- 
ful order which the respondent was bound to obey at the grave 
tisk of his person. In their Lordships’ opinion, the risk to the 
respondent was such that he was not bound to obey the order, 
which was, therefore, not a lawful one: Turner v. Mason? 
per Alderson, B. and per Rolfe, B. 





1. (1916) 1 A.C. 486. 2. (1845) 14 M. & W. 112 at 117, 118, 
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It follows that- the respondent’s refusal was not “faute 
grave” such as is necessary to justify dismissal under Art. 5 
of the regulations. 

Admittedly the respondent undertook by his contract to 
serve the Bank in Turkey or any of its branches elsewhere, and 
the contentions of the appellants.must all be tested as at the 
time of dismissal. In their Lordships’ opinion, the appellants 
have failed to establish that at the time of dismissal they were 
entitled to regard the respondent’s disability as a permanent 
one. In his letter of 2nd October the respondent requested a 
provisional transfer to one of the agencies outside Turkey “whilst 
awaiting the end of the present situation.” The appellants 
have not suggested any impossibility of compliance with that 
request; indeed, they probably never considered it, in the view 
that they took of the situation. 

On the views expressed above that the order to remain in 
Constantinople was not a lawful order, and that at the time the 
disability could not be regarded as a permanent one, their Lord- 
ships are of opinion that the respondent’s offer of service out- 
side Turkey is sufficient to entitle him to pursue the present 
suit, and that the appellants are equally unafSle to found on 
that disability as justification for the dismissal. 

The failure of the appellants to establish that the disability 
had become permanent and that they could not employ him 
meantime at some place where the disability did not affect him, 
also disposes of the contention that the contract had become 
impossible of performance by the time of dismissal. 

` Accordingly their Lordships are of opinion that the dis- 
missal of the respondent by the appellants was wrongful and 
that the respondent is entitled to recover damages. 

On the question of damages, their Lordships agree with the 
majority of the learned Judges of the Supreme Court both as 
to the measure of the damages and the basis on which—for.that 
purpose—the pension to which the respondent would have been 
entitled is to be calculated. Their Lordships are of opinion 
that the pension must be calculated, in terms of Art. 14, on the 
basis of the salary which the respondent in fact received on 
31st December, 1922, irrespective of how that salary was 
arrived at. On that basis parties are agreed that the respond- 
ent would have been entitled to a pension of £T.56.375, but 
their Lordships are of opinion that the rate of conversion for 
the purposes of a decree in sterling should be the rate current 
at the time of dismissal instead of that current at the date of 
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the decree; parties are agreed that the former rate -should be 
taken as-7.20. In the view that their Lordships take of the 
measure of damages, parties are agreed that the amount of 
damages should be arrived at by taking the appropriate pro- 
portion of the £2,000 awarded by the Trial Judge on this basis, 
the amount of damages will be £1,378 10s. 6d., and the judg- 
ment of the Supreme Court will fall to be modified to that 
extent and the cross-appeal to be allowed for that purpose. 

Their Lordships will, therefore, humbly advise His Majesty 
that the leading appeal should be dismissed with costs and 
that the cross-appeal should be allowed without any order as 
to costs, 

Solicitors for epee kis: Bischoff, Coxe, Bischoff and 
Thompson. l 

Solicitors for. dak Hedley Norris & Co. 
K.J.R. — Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh.] 


PRESENT: — LORD ATKIN, SIR GEORGE LOWNDES AND SIR 
Binop MITTER. « 


M. Aditya Prasad .. Appellant® 
v. . 
Lala Ram Ratan Lal and another .. Respondents, 


Transfer of Property Act (IV of 1882), S. 100—Charge on immove- 
able property—Deed creating—W hat amounts to—Deed prior to Transfer 
of Property Act—Provisions of section applicable under head of justice, 
equity and good conscience to. 


In July, 1881, plaintiff's predecessor-in-title executed a usufructuary 
mortgage of a village to respondents, on the terms that the mortgagor was 
to have no power of redemption for a period of 15 years, and that after 
that he was to pay off the entire mortgage money. The respondents 
entered into possession, in the ordinary course, of the village. 

In November, 1881, the plaintiff's predecessor executed a further docu- 
ment which recited that he had executed a possessory mortgage deed in 
respe¢t of the whole village, and that he needed a further specified sum, 
which he had borrowed, and he then stipulated to repay: the entire amount 
cf the debt, principal and interest in a lump sum within the period stipulated 
in the former mortgage decd, namely, within 15 years, and he recited that 
he had borrowed the money by way of a further debt with interest at a 
certain rate. Fhe deed then provided: “I shall first pay up this debt, 
including principal and interest, and thereafter I can redeem the mortgaged 
village, having paid up the mortgage money. Without the payment of this 
debt I cannot redeem the mortgaged village.” It then provided that he 
should pay every year the interest on the amount, and if he did not, then 
he would execute separate bonds each year, bearing interest at the same 
rate. 


*P.C. Appeal No. 30 of 1929. 13th February, 1930. 
Qudh Appeal No, 17 of 1928, 





a a 
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Held, affirming the Court below, that the deed of November, 1881, 
created a charge upon the village. 


When the deed of November, 1881, is looked at, it seems clear that 
the parties intended that the original village should remain in the posses- 
sion of the mortgagees until the second debt was paid off, and intended, 
therefore, that the property should be security for the debt. 

S. 100 of the Transfer of Property Act does not apply to a transaction 
‘which took place before the date of the Act; but the principles that pre- 
vail in those circumstances for determining whether a deed prior to that 
date did or did not create a charge upon immoveable property are the 
principles of justice, equity and good conscience which for this purpose 
may be taken to be identical with the provisions in the Transfer of Property 
Act. 


Appeal No. 30 of 1929 from a decree of the Chief Court 
of Oudh (Wazir Hasan and Mahomed Raza, JJ.), dated the 
Sist January, 1928, which varied a decree, which had been 


passed in a suit for redemption by the Subordinate Judge of 
Gonda on the 14th April, 1927. 


The only question for determination on the present appeal 
was whether a document of 10th November, 1881 (the. material 
terms of which appear from their Lordships’ judgment) created 
a charge upon immoveable property. Differing from the Sub- 
ordinate Judge on the construction of the died, the learned 
Judges of the Chief Court held that it created a charge both 
for principal and interest due under it. They summed up 
their conclusion in the following words:— 


‘‘Condition 1 clearly means that the mortgagees will continue to re- 
main in possession also in consideration’ of this fresh loan, principal and 
interest both. The- mortgagees have, therefore, a lien of possession’on the 
mortgaged property of which they can only be deprived on the discharge 
of the lien. This conclusion is further strengthened by condition No. 3, 
which is to the effect that the prior mortgage cannot be redeemed without 
payment of the debt, principal and interest, that might be found due under 
ihe deed of the 10th November, 1881. Nor do we see any justification in 
the language of the deed for accepting the argument addressed to us on 
behalf of the plaintiff that the charge or lien is restricted to the principal 
amount alone. The general rule is that the mortgagee, in the absence of 
any contract to the. contrary, is entitled to treat the interest due fander 
the mortgage as a charge on the estate. We are wholly unable to find 
anything in the deed in question which would bar the application of the 
general rule. On the contrary, the preamble, condition No. 1 and condition 
No. 3, all support the interpretation that the interest stands on the same 


footing as the principal itself (see the case of Ganga Ram v. Natha 
Singh) ,” : 


From the said decree of the Chief Court, the platutiff 
appealed to His Majesty in Council. 


Dunne, K.C. and Wallach for appellant. 
De Gruyther, K.C. and Dube for respondents. 








1, (1924) L.R. 51 I.A. 377: LL.R. 5 Lah. 425: 47 M.L.J. 64 (P.C.), 


r 


P. C. 





Aditya Prasad 
v 


Lala Ram 
Ratan Lal. 


PC, 





Aditya Prasad 
v 


Lala Ram 
Ratan Lal. 


Lord Atkin. 


44 . p . Pt $ oe eS ‘ * ai ` , ie: 
344 THE MADRAS LAW JOURNAL REPORTS. [vok. 


13th February, 1930. Their Lordships’ judgment was deli- 
vered by 


Lorp ATKin.—This is an appeal from the Chief Court of 
Oudh, in a redemption suit brought by the appellant against the 
respondents. The Chief Court had reversed the decision of 
the Subordinate Judge of Gonda, and the question turns upon 
whether the plaintiff is obliged, in order to get redemption, to 
redeem a debt which was created by him by a document in 
writing of the 10th November, 1881. It appears that the pre- 
decessor-in-title of the plaintiff was the Zemindar of the 
village of Parsapur, and that on the 11th July, 1881, he exe- 
cuted a wsufructuary mortgage of the village to the respondents 
for Rs. 5,500, and the terms of the mortgage were 
that the mortgagor was to have no power of redemption for a 
period of 15 years; after that he was to pay off the entite mort- 
gage money. The respondents entered into possession, in the 
ordinary course, of the village. 


On the 10th November, 1881, the Zemindar executed 9, 
further document, and the question is, whether or not this docu- 
ment created a charge upon the village. It is unnecessary to 
set it out at length but it recites that he had executed a pos- 
sessory mortgage deed in respect of the whole village, and that 
he needed a further sum of Rs. 2,500, which he had borrowed, 
and he then stipulated to repay the entire amount of the debt, 
principal and interest in a lump sum within the period stipulated 
in the former mortgage deed, namely, within 15 years, and he 
recited that he had borrowed the money by way, according to 
the correct translation, of a further debt with interest at the 
rate of Rs. 1-8-0 per cent. per month. The deed then provided: 
“I shall first pay up this debt, including principal and interest, 
and thereafter I can redeem the mortgaged village, having paid 
up the mortgage money. Without the payment of this debt I 
cannot redeem the mortgaged village.” It then provides that 
he should pay every year the interest on the amount, and if he 
did not, then he would execute separate bonds each year, bear- 
ing interest at the same rate, and then it further stated, which 
is rather by way of repetition, that he could not pay up the 
prior mortgage money until he had paid off this debt, principal 
and interest. 


Now, the question is whether that was intended by the 
parties to give a charge upon the property to the mortgagees 
for the amount of that debt. The Transfer of Property Aci 
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does not apply, as this transaction took-place in 1881, and the 
Transfer of Property Act was passed in 1882; but the prin- 
ciples that prevail in those circumstances are the principles of 
justice, equity and good conscience, and for this purpose their 
Lordships think, may be taken to be identical with-the provi- 
sions in the Transfer of Property Act. The only question that 
the Court had to determine was, whether or not the parties 
intended that this debt should be charged upon the’ property. 


The Chief Court, reversing the decision of the Subordinate 
Judge, have held clearly that that was the intention. Their 
Lordships agree with that decision. It appears to them clear, 
when the subsequent deed is looked at that the parties intended 
that the original village should remain in the possession of the 


mortgagees until the second debt was paid off, and intended, 


therefore, that the property should be security for the debt. 


In these circumstances it appears to their Lordships that 
the Court below could only come to one conclusion, and that 
their decision is amply supported by the case of Janardat 
Vishnu Kulkarni v. Anant Lakshmanshet,? a decision of Sir 
Lawrence Jenkins, where the facts were almost identical with 
the facts in this case. a 

Their Lordships, therefore, will humbly advise His Majesty 
that this appeal should be dismissed, and that the appellant 
should pay the costs. The case, however, must be referred back 
to the Chief Court to extend the time béyond the 31st July, 1928, 
fixed by their decree, within which the appellant can redeem, 
and also to take any further accounts of principal, inteiest and 
costs. i 


` Solicitors for appellant: T. L. Wilson & Ce. 
Solicitor for respondents: H. S. L. Polak. 
K.J.R. Appeal dismissed. 
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[FULL BENCH] , 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Horace Owen Compton Brastey, Chief 
Justice, Mr. JUSTICE ANANTAKRISHNA AIYAR AND MR. JUSTICE 
CURGENVEN, 


Pilla Ramaswami .. Petttioner® (Accused) 
v. ; 

President, Taluq Board, Tadepalligudam .. Respondent 

: (Complainant). 


Madras Local Boards Act (XIV of 1920), Ss. 164 (1) and 221— 
Encroachment—Proceeding before Magistrate to recover penalty—Plea of 
no .encroachment—Sustainability. 

When a Local Board moves a Magistrate under S. 221 of the Madras 
Local Boards Act, 1920, to recover a penalty imposed under S. 164 (1) 
of that Act for alleged encroachment on land belonging to the Board, 
the defaulting party can plead that there was no encroachment at all, and 
the Magistrate can go into the question whether the alleged encroachment 
was true and therefore justified the imposition of the penalty. 

Ramachandran Servai y. President, Union Board, Karaikudi, (1925) 
I.L.R. 49 Mad. 888: 49 M.L.J. 356 overruled. 


In re Gopayya, (1927) I.L.R. 51 Mad. 866: 55 M.L.J. 27 and In ce 
Raheem Sahib, (1929) I.L.R. 52 Mad. 714: 57 M.L.J. 317, approved. 


Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the-judg- 
ment in Mis. Case No. 44 of 1928 on the file of the Court of 
the 2nd Class Stationary Sub-Magistrate of Tadepalligudam at 
Pentapadu. 


The facts of the case and the circumstances leading to the 
Reference to the Full Bench are set out in the judgment. 


V. Govindarajachari for Petitioner—In every proceeding 
under section 164 of the Madras Local Boards Act the first requi- 
site is that the property, in respect of which it is instituted, must 
be shown to belong to the Local Board. There is no distinction 
in principle between cases arising under clauses (1) and (3) and 
cases under clause (2) of section 164. The section should be read 
with section 221 which contemplates an enquiry and not a sum- 
mary order by the Magistrate regarding the amount to be recover- 
ed. To hold the contrary view will mean that even a genuine dis- 
pute between the accused and the Board as regards the character 
of his occupation cannot be gone into. Reliance was placed on the 


*Cr, Rev, Case No. 894 of 1929. _ 15th April, 1930, 
Cr. Rev. P. No, BCZ of 1928, i 
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observations of Phillips, J., in In re Gopayyat and the observations 
of Waller, J., in Union Board of Paramakudi v. Chellasami 
Tevar* and Syid Mustapha Saheb v. Union Board of Kaveripat- 
nam.* The decision in Ramachandran Servat v. President, Union 
Board, Karaikudi,t was rightly dissented from in the later case 
of In re Raheem Sahib.’ The decision in Rangesa Rao v. Swami- 
natha Atyar® and Narayana Aiyar v. Subramania Chetty’ do not 
contain any discussion. Reliance was also placed on the un- 
reported judgment in Cr. R.C. No. 1089 of 1928 and In re M. K. 


Narayana Aiyangan? Thus the preponderance of authority is in’ 


favour of the view that the Magistrate can go into the question 
if the encroachment was true. 


N. S. Mani for The Public Prosecutor on behalf of the Crown. 
—There is a difference in language between clauses (1) and (3) of 
section 164 on the one hand and clause (2) on the other. Section 
221 applies only to a proceeding under clause (3). The section 
does not contemplate notice being issued to a party. Refers. to 
section 207 (1) (c) of the Madras Local Boards Act. 


[Anantakrishna Aiyar, J—The words in section 164 (1) are 


“vested in or belongs to a Local Board” and not “claimed to be 
vested in a Local Board.”] ee 


If the question of encroachment is gone into the Magistrate 
will be constituted as a sort of appéllate authority over the Local 
Board. Ramachandran Servai v. President, Union Board, Karai- 
kudi* There is a distinction between cases where the dispute is 
as to the amount due and cases where it is contended that the 
penalty cannot be levied at all. 


K. Kameswara Rao for respondent argued on the same lines 
as the counsel for the Crown. 


The Court made the following 


OrpvER. Curgenven, J —This Criminal Revision. Case comes 
before this Full Bench in the following circumstances. Under 
sub-sec. (1) of S. 164 of the Madras Local Boards Act, the 
Taluq Board of Tadepalligudam imposed a penalty of Rs. 50 
upon the petitioner in respect of an alleged encroachment.in the 
village of Tadepalligudam. He is said to have erected a shed 


1. (1927) I.L.R. 51 M. 866: 55 M.L.J. 27. . 
2, (1926) M.W.N. 676. 3. (1926) M.W.N. .678 
4. (1925) I.L.R. 49 M. 888: 49 M.L.J. 356. 
5. (1929) LL.R. 52 M. 714: 57 M.L-J. 317. 
6. pO) 27 L.W. 320. `. 7. n 39- M4 L-T: 205; 
--8 Cr. R.C. No. 247 of }929, 77 i17 iol z 
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without permission upon ground belonging to the Taluq Board. 
The petitioner did not pay the penalty and ‘accordingly the 
matter was referred to the Magistrate’s Court under section 221 
which provides that, in default of payment of such a sum, it 
may be levied under the warrant of a Magistrate. At the 
hearing of the case the point arose whether the Magistrate was 
competent to go into the question whether the alleged encroach- 
ment was true and, therefore, justified the imposition of the 
penalty; and following certain decisions, the.Court came to the 
conclusion that it was not open to it to enquire into an issue 
of this character and accordingly although it recorded the evi 
dence it refused to give an opinion upon the matter and directed 
that.a warrant should issue for the recovery of Rs. 50 together 
with Rs. 10 as costs. The petitioner thereupon presented this 
Criminal Revision Case, which came in the first instance before 
Jackson, J. That learned Judge found that there were conflicting 
decisions with regard to the question at issue, and, deeming it 
to be an, important point which frequently arises, directed that 
the inatter should be placed before the Chief Justice for orders. 


` The case-letv upon this subject has been laid before us and 
opens with the case of Ramachandran Servai v. President, 


Union Board, Karaikudi', decided by Wallace and Devadoss, 


JJ. They were of the opinion that, if a contention of this kind 
were allowed to prevail, the Magistrate would be constituted 
as a.sort’of appellate authority over the Local Board in the 
matter of deciding whether or not there had been in fact an 
encroachment ; and they pointed out what inconveniences would. 
arise from such a situation. Nor did they think that the lan- 
guage of section 221 would justify such a construction. This 
case was followed by Devadoss, J., sitting alone, in Rangesa 
Rao v. Swasinatha Aiyar* and again by myself in Narayana 
‘Aiyar v. Subramatia Chetty’. So far as my recollection -of 
that*case goes, no.cases contra were cited before me and, sitting 
singly, I was. of course bound to follow the ruling of a Bench. 

In the 1926. Madras. Weekly Notes volume will be found two 
succeeding cases, Union Board, Paramakudi v. Chellasami 
Tevar* and Syid Mustapha Saheb v. Union Board of Kaveri- 

patnam,® decided. by Devadoss and Waller, JJ. In the, judg- 
ments delivered by Waller, J., he was of opinion that under the 

parallel procedure by which a prosecution is instituted for breach 


ede 1 “(1928) i E R. 49 M 888: 49 M.L. J. 356. -, 
2~¢61927y-27- E.W. 320. S 3. (1926) 39 M.L.T. 205: 
4. (1926) M.W.N.676. - tee = + Sae (1926) M.W.N. 678, 
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of the law regarding encroachments and which is provided for 
in séctions 164 (2) and 207 of the Act, it was open to an accus- 
ed person to raise this question of whether the alleged encroach- 
ment was indeed an encroachment or not. But he was of 
opinion also that anomalous though it might be, when the case 
came before the Court under section 221 the decision in Rama- 
chandran Servai v. President, Union Board, Karaikudi' was 
right and should be followed. 


The first Bench which seems to have taken a contrary view 
was in In re.Gopayya", where Phillips and Madhavan Nair, JJ., 
had to deal with circumstances which gave rise to proceedings 
under section 221, the petitioner in that case having erected a 
pandal without the permission of the Union Board. The deci- 
sion proceeded substantially upon other grounds but both the 
learned Judges, while acknowledging that this point did not 
really have to be decided, expressed their inability to follow 
Ramachandran Servai v. President, Union Board, Karaikudi.’ 
Phillips, J., observes with reference to the alleged inconve- 
nience mentioned by Wallace and Devadoss, JJ., in that 
decision: - . o 

“The anomaly pointed out by Wallace, J., is that such a view would 
amount to the Magistrate being set up as a final Judge over the Local 
Board. When, however, it is remembered that the Board has applied to 
the Magistrate for the recovery of the dues, it is not open to the Magis- 
trate to decide summarily and recover the amount without enquiry; and 
he must be satisfied before he issues the order that such order is correct. 
Lf the offender had been prosecuted under section 219, he would be able 
to plead that no offence had been committed by him, and therefore on 
the facts of this case it is difficult to hold that he must be precluded from 
such a defence because a different form of procedure has been taken 
against him.” 


That, in other words, of course, is the anomaly detected 
by Waller, J., in Syid Mustapha Saheb v. Union Board, Kaveri- 
patnam®, A similar case came before Waller and Pandalai, JJ., 
in In re Raheem Sahib" and there, after referring to all the pre- 
vious decisions, the conclusion was come to that Ramachandran 
Servai v. President, Union Board, Karaikud? had been wrongly 
decided and the view was expressed that a Magistrate should 
go into the question of the merits of the Board’s action before 
enforcing the payment of the penalty. The same point has 
béen decided in the same sense by Waller and Anantakrishna 
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Aiyar, JJ., in Criminal Revisison Case No. 1089 of 1928. As I 
have already said, it has not been disputed before us that, where 
a prosecution has been instituted for failure to comply with the 
terms of a notice, it is competent to the Court in disposing of 
the case under section 207 to undertake an enquiry of this 
character. This has been recently decided by a Bench compos- 
ed of the learned Chief Justice and Cornish, J., in a case so 
far unreported, In re M.. K. Narayatta Aiyangar, in Criminal 
Revision Case No. 247 of 1929, 


It appears then that the recent trend of authority has been 
distinctly in the direction of holding that the nature of an 
alleged encroachment may be investigated. Mr. Mani, how- 
ever, for the Crown has asked us to hold on the language cf 
the Act itself that this view of the matter is incorrect. Under 
section 164 (1) the land which is occupied must be vested in 
or belong to a Local Board. It is only then that the occupant 
shall be bound to pay such sum as may be demanded of him 
by the local authority by way of penalty and, “such sum,” the 
section goes on, “may be recovered in the manner hereinafter 
provided”. This seems clearly to mean that the recovery of 
the sum must be contingent upon satisfaction of the conditions 
which the section lays down, namely, that the land must be 
vested in or belong to a Local Board and accordingly it would 
be illegal for the Board to levy a penalty in respect of a so-called 
encroachment upon any land which does not satisfy that condi- 
tion. Whether or not, however, it is open to the Court which 
has to enforce this order under section 221 to enquire into 
whether the land was so vested or not must, of course, depend 
upon the terms of that section. It may be conceded that they 
are not very clear. The last sentence of sub-section (1) pro- 
vides that “the amount or apportionment of any such sum shall 
in case of dispute-be: ascertained by such Magistrate’. It is 
possiblé to give a narrow and also a broad meaning to that 
direction. But we think that it would be very reasonable to 
give it the construction which has been adopted by the learned 
Judges who decided In re Gopayya’, namely, that where the 
Court has power to decide upon the amount or the apportion- 
ment of the sum “it is difficult to understand why it should | 
not be open to it to decide that the amount is nil.” It seems 
undesirable to go into the relative advantages and disadvantages 
of the two constructions. In the one case it has been suggested 
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that the Magistrate would be converted into a Civil Court if 
he had to go into the difficult questions of title upon which many 
of these encroachment cases are founded. On the other hand 
there is the disadvantage that under section 164 a Local Board 
may, perhaps without due enquiry, impose and demand a penalty 
in respect of an alleged encroachment and that, if the power 
of the Magistrate to enquire into the truth of the prosecution 
allegations is withheld, the party has no remedy except that of 
a slow and troublesome civil suit. The clear preponderance of 
opinion is in favour of the view that the Magistrate has such a 
power and we are of the opinion that it is the correct view. 


In these‘circumstances, we set aside the order of the Trial 
Court and remand the case for a finding on the evidence 
whether the alleged encroachment is true, and for disposal, 


accordingly. Meanwhile the fine and costs paid, if any, will 
be refunded. 
B.V.V. Order set aside and case remanded. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE JACKSON AND MR. JUSTICE 
THIRUVENKATA ACHARIAR. 


Mahommadalli Sahib Petitioter* 


(Counter-petitioner) 
v. 


Abdul Khadir Saheb Respondent 


(Petitioner). 


Specific Relief Act (I of 1877), S. 35—Decree for specific performance 
—Time fixed for payment—Default—Application for extension—Delay— 
Power of Court to extend time. 


A decree for specific performance directed the payment by the plaintiff 
of the purchase-money into Court within three weeks from the Wate of 
judgment. The plaintiff, however, committed default and applied for ex- 
tension of time after the expiry of the time allowed by the decree. 


Held, the Court had the power to enlarge the time; 
can be exercised on sufficient cause shown even if the application is made 
after the date fixed by the decree. 

Abdul Shaker Sahib v. Abdul Rahiman Sahib, (1922) I.L.R. 46 M. 
148: 44 M.L.J. 107 and Rama Bhatlu v. Annayya Bhatlu, (1925) 49 M.L.J. 
152, followed. 


Moideen Kuppai v. Ponnuswami Pillai,.(1914) 1 L.W. 882 and Gopala 
Aiyar v. Sannasi, (1915) 3 L.W. 29, considered. 
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Per Thiruvenkata Achariar, J—The words ‘in the same case’ in the 
last sentence of S. 35, Specific Relief Act (I of 1877), refer to clause ‘(c). 


Kurpal Hemraj v. Shamrao Raghunath, (1922) I.L.R. 47 Bom. 589, 
followed. 

Petition under section 115 of Act V of 1908 and section 

107 of the Government of India Act praying the High Court 

to revise the order of the Court of the Additional Subordinate 

Judge of Masulipatam, dated 4th July, 1925, in Civil Miscella- 

neous Petition No. 299 of 1925 in Appeal No. 39 of 1923. . 


N. C. Vijayaraghavachari for petitioner. 
P. Satyanarayana for respondent. 
The Court delivered the following 


Jupcments. Jackson, J—The petitioner seeks to revise 
the order of the Additional Subordinate Judge, Masulipatam, 
in C.M.P. No. 299 of 1925. 


The petitioner was defendant in O.S. No. 308 of 1922 
brought by counter-petitioner, the plaintiff, for specific perform- 
ance of a contract to sell immoveable property. It was decreed 
against the petitioner that, on counter-petitioner depositing 
Rs. 300 in three weeks from the date of the decree, the peti- 
tioner should execute a sale-deed and put counter-petitioner in 
possession of the property (Appeal No. 39 of 1923, Additional 
Subordinate Judge, Masulipatam). The counter-petitioner did 
not deposit the amount within three weeks and applied after 
the expiry of that period for extension of time. The learned 
Additional Subordinate Judge extended the time accordingly 
and hence this ‘revision petition. 


There is clear authority that in suits under the Specific 
Relief Act where the decree has named as here a time within 
which payment should be made the Court can extend that 
period. See Abdul Shaker Sahib v. Abdul Rahiman Sahib. 


It would hardly avail the petitioner in these proceedings to 
contend that there is equal authority to the contrary. This is 


- not a second appeal and if the Lower Court has applied its mind 


to the question of law and has followed authority, it cannot be 
said to have acted illegally or with material irregularity. 


The only possible contention is that Abdul Shaker Sahib 
v. Abdul Rahiman Sahib is so wrong as to be no authority at 
all. In that case the learned Judges point out that according 
to English practice a decree for specific relief is not regarded 
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as closed and that the same rule obtains in India is clear from 
‘the Act itself. Section 35, Act I of 1877, lays down that the 
Court may rescind the contract if the purchaser has obtained 
possession of the property and has made default in payment of 
.the purchase money. Obviously default in payment has not 
ipso facto rescinded the decree. The time fixed may be taken as 
a general indication of what is reasonable and is not an absolutc 
condition. 


This with all respect lays down an eminently sensible rule 
of procedure (as the Chief Justice observes the contrary view 
would seem to be absurd) and there is no ruling really to the con- 
trary. In a suit not for specific relief but for recovery of 
certain property it was held in Moideen Kuppat v. Ponmuswami 
Pilla that a Court cannot modify its decree either under 
section 148 or under section 151, Code of Civil Procedure, which 
seems to be a salutary rule, but-here the question is not one oï 
modification but of interpretation. In Abdul Shaker Sahib v. 
Abdul Rahiman Sahib’ it is held that the decree as it stands 
admits of the extension of time and there is no necessity to 
alter it (page 155). In Gopala Atyar v. Sannasi? a. single 
Judge applied Moideen Kuppai v. Ponnuswami Pallai? to-a 
decree -under the Specific Relief Act. Ramaswani Kone v. 
Sundara Kone* which was also applied merely lays down that 
a confirming appellate decree does not enlarge the time. These 
rulings are fully discussed in. Abdul Shaker Sahib v. Abdui 
Rahiman Sahib! and Abdul Shaker Sahib v. Abdul Rahiman 
Saluib* has been followed in Rama Bhatlu v. Antiayya Bhatlu.' 


The only circumstance which distinguishes the présent -case 
is that here the application for extension was made after the 
expiry of the period, but as the learned Additional Subordinate 
Judge correctly observes once it is held that time is not éssen- 
tial, it is immaterial whether the application be made before or 
after the expiry. Whether it has been made within reasonable 
time is a question of fact to be determined in each case. The 
learned Judge has found that the delay from October, 1923 to 
April, 1924, was reasonable. 


There is, therefore, no ground for interference and the 
petition is dismissed with costs. 
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Thiruvenkata Achariar, J—The applicant before us was 
the defendant in O.S. No. 308 of 1922 on the file of the Dis- 
trict- Munsif’s Court of Gudivada and the respondent was the 
plaintiff therein. The suit was for the specific performance of 
a contract of sale-of immoveable properties by the defendant 
to the. plaintiff. The District Munsif dismissed the suit, but 
on. appeal the -Additional Subordinate Judge, . Masulipatam, 
passed as follows :— 


“That on the appellant (plaintiff) depositing Rs. 300 in three weeks 
from this date in the Lower Court, the respondent do execute a sale-deed 
to the appellant in respect of the: scheduled site and do put him in pos- 
session of the same.” ; 


. - -This decree was passed on 30th October, 1923. 


-The plaintiff failed to deposit the amount within the time 
allowed by the-decree. He deposited the amount only on 7th 
April, 1924, and filed an application’ for execution of the decree 
but it was dismissed on-the ground that the payment of the 
money was not made within the time alowed by the decree: 
The- plaintiff thereupon applied to the Appellate Court which 
passed. the. decree ‘to extend the time for payment of the 
purchase moneyeand that Court.has by its-order, dated 14th 
July, 1925, extended the time as. prayed: aie Re 

-The defendant has preferred this application for the revi- 
sion of -that‘order---The grounds on which the’ application’ is 
pressed before t'are: 7 744) Oe at 2 
~ (1) that the Lower Court had no ` power to enlarge the time oe the 
payment..of the purchase money which- was allowed by the decree; 


Ripe. (2) that - even. if it had such’,a .power. it could. be. exercised only if 
the application for enlargement of time is made before the expiry of 
the :period -allowed by..the decree; =. . . a Bie 


_ (3) that in this, case.there. were no sufficient grounds for. excusing 
the delay and extending the time for payment of the purchase money. 


,_ As regards the first point the learned Subordinate Judge 
has on the authority of Abdul Shaker S ahib v. Abdul Rahimaii 
Salib’. held that he had.the power to. extend the time allowed 
by the decree for payment. of the purchase money. -He has 
also „held that such an, order can be made even when the appli- 
cation for enlargement ‘of time is made after the expiry of 
the time allowed by the decree. The case in Abdul Shaker 
Sahib v. Abdul Rahiman Sahib! has been followed by “Phillips, 
J; sitting as a single Judge ʻin Rama Bhati x. ' Annayya 
Bhatlu* and it-clearly supports’ the order made by the “Subordi- 
nate Judge. - e E a 





1- (1922) ILL.R. 46 M. 148: 44 M.L.J. 107, Ha 
5. (1925) -49 M.L. J. 152, 





; . 
LIX] THE MADRAS LAW JOURNAL REPORTS. 2.855 


It -is contended before us by the learned Vakil for the 
applicant that the observations made by the learned Judges in 
Abdul Shaker Sahib v. Abdul Rahiman Sahib! dissenting from 
the view taken in Motdeen Kuppat v. Ponnusivami Pillai: and 
Gopala Atyar v. Sannasi®, which is in favour of the petitioner’s 
contention, are obiter as they were made in ‘the appeal’ itself 
which was preferred from the decree granting specific pérform- 
ance. The ‘effect of the appeal’ which was preferred by the 
defendant in that-case against the decree for specific performance 
passed against him was, it is contended, to’ re-open the whole 
case as between the parties and it was competent to the Appel- 
late Court to vary the decree appealéd from as regards,-the time 
to be allowed to the plaintiff for: payment “of the purchase 
money to the defendant and that was: the effect of the appellate 
decree in that case. ` o 


` The cases reported in Moideen Kuppai v. NN Pilla’ 
and Gopala Aiyar v. Sannas? are, on.the other’ hand; it is con- 
tended, direct authorities for the contrary view, namely, that 
the provision in the decree as to payment of the money within 
the time allowed therein is a condition imposed by the decree 
itself for securing the relief granted, namely the execution of 
conveyance for the property in plaintiff’s favour aid the deli- 
very of possession of the property to him and an order extend- 
ing the time for payment of the purchase money would be 
really a modification of the decree which can be made only in 
an ‘appeal preferred against the decree or in an application for 
review of the decree. There is no doubt as to this contention 
being ‘supported by the case in Gopala Aiyar v. Sannas, which is 
a decision of K. Sriniyasa_Aiyangar; J.,.sitting as`a single Judge, 
In the case reported’ in Moideen Kuppai v. Ponnuswami Pilla’ 
the decree under consideration does not appear to have been a 
decree for. specific performance,. and, therefore, that case does 
not. affect the question nor the case in Ramaswami Kone -v. 
Sundara Kone', in which this question was not raised. -W e 
have, therefore, in support of the- contention urged by the 
petitioner’s Vakil only the decision of a single Judge in Gopala 
Atyar v. Sannas? and in that case the question was not consi- 
dered in the light of the provisions enacted in-section, 35 of the 


Specific Relief Act which has a material bearing on the- question. 


It may be that the Present question did- not, exactly arise for 
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decision in Abdul Shaker Sahib v. Abdul Rahiman Sahib’, but 
the question was fully considered and dealt with by both the 
learned Judges in that case and their view has been followed 
by Phillips, J., in Rama Bhatlu v. Annayya Bhatlu*, in which 
the question did arise for decision. The weight of authority, 
therefore, is decidedly in favour of the view that even in the 
case of a decree framed like the decree in this case, which f 
may observe is the form which has been in vogue in ae cases 
the Court which passed the decree has the power to enlarge the 
time allowed for the payment of the purchase money. There 
can be no doubt as to the desirability of the Court having such 
a power. If it has not, its power to render justice in such 
cases will be seriously crippled. 


Turning to section 35 of the Specific Relief Act it will be 
seen that it deals with three cases enumerated as (a) to (c) 
of which case (c) alone is relevant to the present question. 
The section so far as that case is concerned runs as follows:— 


“Any, person interested in a contract may sue to have it rescinded, and 
such rescission may be adjudged by the Court in any of the following 
cases, namely :— se 
* x * * 

(c) where a decree for specific performance of a contract of sale, 
* * #7 a lease has been made, and the purchaser . . . makes default 
in payment of the purchase money or other sums which the Court has 
ordered him to pay. 


When the purchaser . . . is in possession of the subject-matter, 
and the Court finds that such possession is wrongful, the Court may also 
order him to pay to the vendor . . . the rents and profits, if any, 


received by him as such possessor. 

In the same case, the Court may, by Srde in the suit in which the 
decree has been made and: not complied with, rescind the contract, either 
so far as regards ithe party. i in default, or altogether, as the justice, of the 
case may require.” 

It will be seen that the decree for specific performance of a 
contract of sale has not the effect of extinguishing the contract 
of sale by merging it in the decree. On the other hand not- 
withstanding the decree, the contract of sale is still treated as a 
subsisting contract and when the purchaser makes default by 
not paying the purchase money or other sums within the time 
allowed therefor by the decree it is open to the vendor to. have 
the contract rescinded and he may seek that relief either by a 
suit of his own or by an application made in the suit in which 
the decree for specific performance of the contract for the 
sale of land has already been made and not complied with, 
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It was argued by the petitioner’s Vakil that the words “in 
the same case” in the lastisentence of the section refer only to 
the case put in‘the preceding sentence, i.e., the case where the 
purchaser who has obtained the decree for specific performance 
is also in possession of the subject-matter of the contract. 
Apart from authority, I think it is fairly clear that the words 
“in the same case” in‘the last clause of the section refer to case 
(c) and it has also been so held in Kwrpal Hemraj v. Sham- 
rao Raghunath. There is no reason for confining the sum- 
mary remedy provided in the last clause to those cases where 
the purchaser who has obtained a decree for specific perform- 
ance is also in possession of the property to which it relates. 
In the present case, therefore, it was open to the respondent to 
apply for the rescission of the contract on account of the de- 
fault made by the applicant in payment of the purchase money. 
Upon such an application the Court may order either the imme- 
diate rescission of the contract if it considers that the purchaser 
has already had sufficient time and has made wilful default or 
it may grant further time peremptorily for payment of the 
purchase money and in case of default order rescission of the 


contract. See Fry on "Specific Performance, | 6th Ed., section ° 


1173. On ordering a rescission of the contract, the Court may 
require the party to whom such relief is granted to make any 
compensation to the other which justice may require. See 
section 38 of the Specific Relief Act. It follows from this that 
the right to enforce the decree is not extinguished unless and 
until a final order is made rescinding the contract. And as the 
Court has got the power to condone the default when the ven- 
dor applies for a rescission of the contract it would be anoma- 
lous to hold that it has not that power when no such application 
has yet been made. — 


It is argued that as there is no statutory provision for en- 
largement of time for payment of the purchase money as"there 
is in the case of decrees for payment of mortgage money, such 
a power cannot be implied. This argument will have some 
force if there was any statutory provision as to what a decree 
for’ specific performance of the sale of land should contain and 
there was in it no provision for enlargement of time. But as 
the matter has not been dealt with at all, the argument has no 
force, specific performance being an equitable remedy, it should 
be presumed that the Court here were left to be guided by long- 
established practice of the Courts of t Equity in ‘England mitten 
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have been adininistering that relief. I am, therefore, of opinion 
that’ the contention that the Court has rio. powér to enlarge the 


time -for the payment of the parehas money -was rightly < over- 
ruled. - 


` As regards the second ‘point, I am of opinion ‘that the 
power to ehlarge thie time originally granted may bé ‘exercised 
from time to time on sufficient í cause being shown and the Couri 
may do’ so’ even if the application for enlargement of” time is 
made after the expiry of the period already g gr anted. 


,. As regards the question whether there was no sufficient 
cause to excuse the delay and to grant further time in the pre- 
sent case, that is'a question relating to the merits of the case 
and even if it has been wrongly. decided, we cannot interfere 
with the learned Judge’s decision .on that point in revision. 

. The petition is dismissed. with: costs. ` 


SR ees E i t a Petition dismissed, 
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` Interest—Improvement ` TOE P payable depending ‘on | future cow 
tingent event—Time depending on Government assessing, lands to revenue 
=Suit to recover arrears of rent—Claim for interest’ on téit decreed— 
Interest Act (XXXII of 1839)—Applicability—Doctrine .of. equitable grounds 
for awarding interest—Interest whether reccverable by ‘way of damages— 
Contract’ Act;"‘1872, S. wai TU: ‘(n)—Rent: charged on land—Different rulz 
regarding interest. 


--An improvement lease, under which waste lands wêre to be gradually 
Brought under cultivation, provided that the tenant should pay rent at a 
certain rate from the year in which the lands were in future assessed to 
Government revenue. The landlord instituted a suit to recover the arrears 
of rent, which accrued: under the lease deed, together with interest thereon, 
The claim in, respect of rent having been decreed, 


: Held; the plaintiff - was not entitled to interest under’ the Interest 
Act, 1839, on.the arrears of rent decreed. to him, because neither the. sum 
nor the time, was. certain, within the meaning of that Act. 
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Juggomohun Ghose v. Manickchund, (1859) 7 M.I.A. 263 and Maine 
and New Brunswick Electrical Power Co. v. Hart, (1929) A.C. 631, relied 
on, 


Held, further, that the plaintiff was not entitled to recover interest 
apart from the Interest Act, either on general equitable grounds: or by 
way of damages under S. 73, Ill. (n) of the Contract Act. 


Doctrine of “equitable grounds” for awarding interest discussed, 


Per Madhavan Nair, J—As regards a party’s claim to interest, apart 
from the Interest Act, the law in India may be taken to be the same as 
in England. The Interest Act is exhaustive and only such equitable grounds 
as were recognised in Courts of Equity can be relied on in awarding 
interest on equitable grounds. 


Kamalammal y. Peeru Meera Lavvai Rowthen, (1897) I.L.R. 20 Mad. 
481: 7 M.L.J. 263, followed. 


Abdul ‘Safir Rowther ~. Humida Bivi Ammal, (1919) I.L.R. 42 Mad. 
661: 36 M.L.J. 456, dissented from. 


Miller v. Barlow, (1871) L.R. 3 PC: App. 733: 8 Moo. (N.S.) 127 
and London, Chatham and Dover Railway Co. v. The South Eastern Rail- 
way Co., (1893) A.C. 429, referred to. 


Where, however, under the lease deed, rent is charged on the leased 
properties or on other properties belonging to the lessee,. the landlord will 
be entitled to recover interest on the arrears of rent, although there are 
no words. allowing interest in the lease deed itself. „e 


Drax, In- re. Savile v. Drax, (1903) 1 Ch. 781, followed. 


Appeals under clause 15 of the Letters Patent against tlie 
judgment of the Honourable Mr. Justice Phillips in Second 
Appeals Nos. "137 and 138 of 1922 and 1411 and 1412 of 1921; 
preferred. against the decrees of the District Court of South 
Malabar in Appeal Suits Nos. 866, 846, 858 and 859 of 1920, 
preferred against the decrees of the Court of the Principal 
District Muhsif of Palghat in Original Suits Nos. 65 of 1915 
and 60, 61 and 63. of 1918 respectively. 


B. Sutaraina Rao and P. $. Narayanaswamnt Aiyar for 
appellants. 


T. R. Venkatarama Sastri and T. B. Balagdpalan for 
respondent. 


The Court delivered the following - 


Jupements. Venkatasubba Rao, J—This is -a Letters 
Patent Appeal from the judgment of Mr. Justice Phillips. The 
question raised is whether the defendants are liable to pay inte- 
rest on the rent due by them under a written lease. The learned 
Judge has held that the Interest Act (XXXII of 1839) is not 
applicable but that interest is nevertheless payable on, general 
equitable grounds.. -The case has been. argued fully on both 
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sides and numerous authorities have been cited. To my mind, 
the case presents’ no difficulty, although the state of the law is 
not satisfactory, and I shall briefly deal with the points raised 
without burdening my judgment with needless citation of cases. 


The effect of the lease deed is thus stated in the judgment 
of Mr. Justice Phillips: i i a 


“Tt is clear from the terms of the document that the payment of rent 
to the plaintiff is to commence as soon as the lands are assessed. The 
lease is an improvement lease under which the lands are to be. gradually 
brought under cuitivation and until they are so brought. under . cultivation 
nothing would be payable either to the Government or to the jenmi. ag 


Again, the learned Judge refers to a clause in the lease, 
“Under which the tenant agrees to pay, from the year in which Gov- 


ernment revenue is paid, rent at the rate of three-fourth of a para for 
one para seed area.” be Say 


It is not disputed that these passages correctly represent the 
effect of the document. The question then arises, does the 


Interest Act apply? 


“I leave out tye words which are not relevant for the present: 
purpose and reproduce that part of the Act with which we are 


concerned. 


_, “It Hs, therefore, hereby enacted that, upon all debts or sums certain, 
payable, at a certain time, the Court before which such debts 
or sums may be recovered may, if? it shall think fit, ‘allow interest 
to the creditor at a rate not exceeding the current rate of interest from 
the time when such debts or sums certain were payable if such debts or 
sums be payable by virtue of some written instrument at a certain time, 
provided that interest shall be payable in all cases in which it is now payable 


by law.” 


The question then is, is the sum certain atd is the time 
¢ertain? Mr. Venkatarama Sastriar has contended that under 
the instrument, both the sum and the time should in the:eye of 
the law be deemed to be certain. This contention cannot pre- 
vail in’ view of the authorities by which we are bound. In 
fact, the argument of the learned Advocate is precisely that 
which was adopted in the case of Duncombe v. Brighton Club 
and Norfolk Hotel Co* A different view had_been taken by 
the Exchequer Chamber in ‘the earlier case of Merchant 
Shipping Co. v. Armitage’. In the last- mentioned case, the 
Court came to the conclusion, ~~ 


“That where a sum of money was payable under a charterparty after 
the right delivery of the cargo,-in cash two months after the date of the 


7 5 





1, (1875) L.R. 10 Q.B. 371. 2. (1873) L.R. 9 Q.B. 99 at 114. 
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ship’s report inwards at the custom house, although the time was ascer- 
tained and became settled by the event, the money was not payable at a 
‘time certain’ within the meaning of the statute,” 


In the former case, the majority of the Court came to the 


conclusion 


“that although you had not the sum or the time actually mentioned’in 
the written instrument, yet if the written instrument contained provisions 
which on the happening of an event rendered the time or the sum certain, 
that was sufficient within the meaning of the statute, and interest could 
be allowed.” 


It is in the words of Lord Herschell that I have stated 
above the effect of the two decisions to which I have referred; 
see London, C hatham and Dover Railway Co. v. South Eastern 
Railway Co.° Having quoted these cases, the learned Lord, 
though disposed to treat the Arnutage case as of greater weight, 
refuses to express any decided opinion as to which of these 
views is the correct one. Lord Morris feels no doubt that 
the law is correctly stated in the Armitage case (see p. 442). But 
Lord Shand observes that the Duncombe case appeals more forci- 
bly to his mind than the other case. We are not concerned 
with this conflict, for the Indian Courts are*bound by the law 
settled beyond doubt, by two Privy Council cases, one of them 
being a very recent one. In Maine and New Brunswick Elec- 
irical Power Co. v. Hart* (a case, the facts of which closely 
resemble the facts before us), the following passage contains 
a very clear statement of the law:— 

“Tt is further to be observed that in Juggomohun Ghose v. Manick- 
chund 5 their Lordships’ Board held under an Indian Statute (Act XXXII 
of 1839) identical in terms with the relevant section of Lord Tenterden’s 
Act, that a sum certain is not payable by the written’ instrument at a time 
certain if its payment is contingent upon events which may neyer happen 
and the amount payable is capable of ascertainment only if and when those 
events happen and the time for the happening of those events, if they 
ever do happens, may be indefinitely postponed.” 

Judged by this test, in the present case, neither the sum nor 
the time is certain. 


In re Horner, Fooks v. Horner’ is not inconsistent with this 
principle, for the contingency there mentioned was the death of 
_ a certain person and “death is not a contingent event—it is a 
certainty which must happen to all.” 


The sum was there payable within six calendar months 
after the testator’s decease. 





3. (1893) A.C. 429 at 435. 4. (1929) A.C. 631. 
5. (1859) 7 M.I.A. 263. 6. (1896) 2 Ch. D. 188. 
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“A covenant to pay within six calendar months after death, is a cove- 
nant to pay on the last day of the six months.” : 
This case does not, therefore, help Mr. Venkatarama 
Sastri. 


It is difficult to reconcile Surja Narain v. Pratap 
Narain’ with the decision of the Privy Council. In that case, 
a specified sum was agreed to be paid in the event of counsel 
being engaged. The learned Judges treated the time of pay- 
ment as being certain, a view opposed to that taken in the two 
decisions of the Judicial Committee. 


I agree with Mr. Justice Phillips that a case has not arisen 
which gives the Court jurisdiction to allow interest under the 
Act. 


The question then arises, are the defendants liable for 
interest independently of the Act? In other words, is interest 
payable under the proviso above quoted, which says “interest shall 
be payable in all cases in which it is now payable by law?” 
Before Lord Tenterden’s Act, interest was payable at 
common law and in equity in certain cases. The object of that 
Act was to make the law more liberal by statute in regard to 
the granting of interest. (See the judgment of Lord Watson 
in London, Chatham and Dover Railway Co- v. South Eastern 
Railway Co.*) To carry out this object, a proviso was added, 
leaving untouched those cases in which there was already a 
right to interest when the Act was passed. The Indian Act, 
as its preamble shows, reproduces for this country the terms of 
Lord Tenterden’s Act. What then are the cases which are 
saved by the proviso? Lord Lindley in his judgment in London, 
Chatham and Dover Railway Co. v. South Eastern Railway 
Co. attempts to state in what cases, before the Act, interest 
was granted first at common law and secondly in equity. The 
judgment does not, of course, profess to be exhaustive on the 
point, but the leading considerations are set forth in some de- 
tail. The learned Lord Justice refers to cases where a plaintiff 
for asserting his legal rights had to invoke the powers of the 
Court of Chancery and points out that that Court generally fol- 
lowed the law in dealing with legal claims. Such cases are those 
dealt with under the concurrent jurisdiction of the Court of 
Equity. Then the Lord Justice refers to purely equitable rights 
which fell within the exclusive jurisdiction of that Court. He 








3. (1893) A.C. 429 at 441. 7. (1899) I.L.R. 26 C. 955, 
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thus mentions instances where interest was awarded before the 
statute at common law as well as in equity. Though, as I 
have just stated, the Court of Equity followed the law in deal- 
ing purely with legal claims, sometimes in order to prevent 
injustice, it applied to such claims principles such as, 


“A Court of Equity will treat a wrong-doer as having done that which 
he ought to have done.” 


This then is the effect of Lord Lindley’s judgment. Bear- 
ing this in mind, let us examine the contentions now advanced. 
When it is sought to bring a case within the proviso, the ques- 
tion that really arises is, would interest have: been granted 
in such a case before the Act either at law or in equity? 
It is unnecessary to make a complete list of instances where 
interest was so awarded. It is sufficient to point out that before 
the Act, in the case of ordinary debts, interest was not payable 
at common law unless there was an agreement express or it 
could be implied as in the case of usage. (See the judgment 
of Lindley, L.J., at page 140 and the judgment of Bowen, L.J., 
at page 146.) Vague notions as to what are equitable principles 
have led to some confusion; and a rule maf vaguely be just, 
but it is not necessarily a principle of equity. This distinction 
is most clearly brought out in the’ judgment of Lord Herschell 
in the House of Lords in London, Chatham and Dover 
Railway Co. v. South Eastern Railway Co., already cited. 
The Courts at one time granted interest in cases of debts on gene- 
ral grounds of justice; for example, in one case Lord ‘Mansfield 
held that a debt carried interest where there was “long delay 
under vexatious and oppressive circumstances”. In another 
case, Best, C.J., observed that the Jury might give interest “in 
the shape of damages for the unjust detention of the money’’. 
This view of the law was not approved in later cases and in- 
terest was refused in cases of debts on any such broad equitable 
grounds. It was with the object of relaxing this law by statute, 
that Lord Tenterden’s Act was: passed.’ But the new rights 
created under that Act were within very narrow. limits—too 
narrow indeed, as is pointed out by Lord Herschell, for the pur- 
poses of justice. Lord Shand similarly regrets that the law, 
` as it stands, allows injustice to prevail. 


I have now dealt with the principles that guide the Courts’ 


in England. Is the law of this country different? That would 


— 





(3 (1893) A.C. 42,0 o a, 


N: anchappa 
Goundan 


v. 
Ittichathara 
Mannadiar. 





Venkatasubba 
Rao, J. 


.Nanchappa 
‘Goundan 


v, 
Ittichathara 
Mannadiar. 

NVenkatasubba 

Rao, J. 


364 THE MADRAS LAW JOURNAL REPORTS. Tvor. 


depend upon what the law was before the passing of the Interest 
Act. Cases, where before the Act interest was granted, are 
saved by the proviso in question. But there is no warrant for ` 
saying that the Courts awarded interest on debts on grounds 
such as were adverted to by Lord Mansfield and Best, Cy. The 
subject is fully and clearly dealt with in the judgment of 
Sir John Wallis, C.J., in. Rajah of Pittapur v. Ballapragada 
Pallamraju.® The Madras cases on which Mr. Justice Phillips 
relies must, with all respect, be held to be wrong. The learned 
Judge also refers to Miller v. Barlow.° That is not a case of 
a debt at all. But as it is strongly relied on by him, it requires 


a closer examination. That was an action for money had and 


received. A firm was adjudicated insolvent and the Official As- 
signee impeached a certain transaction which the insolvent firm 
had with the plaintiff. He then obtained an order from the 
Insolvency Court directing the plaintiff to hand over to him 
certain goods and monies. They were accordingly handed over. 
In the action that was brought, the plaintiff complained that 
the order was wrongly made and prayed for a declaration of 
his Tights in the aforesaid goods-and money.. The question 
was, “Was the Official Assignee liable to pay interest?” The 
effect of the judgment in the suit was that the order of the 
Insolvency Court was wrongly made. The money having been 
retained in the Official Assignee’s hand by virtue of an order 


© which was subsequently reversed, their Lordships held that the 


plaintiff was entitled to interest. The principle underlying this 
decision is further elucidated by another judgment delivered 
in the same year by the Privy Council in Rodger v. The Comptoir 
D’Escompte de Paris™ ~The question directly arose in that 
case, whether, on the reversal of a judgment, a party is entitled 
to get interest on the amount that had been recovered from him 
under that wrong judgment. It was held that he was. These 
cases give effect to definite and well- -recognised rules of equity. 
They have never been treated as authorities, in English Courts, 
for the position that interest can be allowed on a debt, on what 
are termed general equitable grounds. 


f The Privy Council case of Maine and New Brunswick Elec- 
trical Power Co. v. Hart,*.to which I have already referred, is a ` 


.decisive authority also on this point. The facts there, as I have 


said, are very similar to the facts of the present case. Their 
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Lordships, after disposing of the contention that interest’ was 
payable under the statute, further held: 


“There is no place in the matter for the exercise of equitable jurisdic- 


tion and, therefore, no rule of equity in regard to interest can have any 
application.” 


I am, therefore, clearly of the opinion that, under the pro- 
viso, the plaintiffs cannot claim interest on what are known’ as 
general equitable grounds. 


Lastly, interest is claimed on the ground that it may be 
-granted by way of damages under section 73 of the Indian Con- 
tract Act. This contention again is one which has been re- 
peatedly overruled. In the judgment of the Court of Appeal 
of Lindley, L.J., already referred to, it is expressly laid down 
that damages cannot be granted for non-payment of debts. The 
question is directly raised by Lord Herschell in the House of 
Lords—Can interest be awarded by way of damages on the 
ground of wrongful detention of the debt? The question was, 
after full discussion, answered in the negative. Section 73 is 
merely declaratory of the common law as to damages. (See 
Pollock and Mulla’s Commentaries on the Indian Contract Act.) 
If the English rule as to damages has not brad the effect of 
superseding Lord Tenterden’s Act in regard to interest on debts, 
why should it be assumed that section 73 of the Contract Act 
has produced just the contrary result? I am not prepared to 
hold that the Legislature, by adding illustration (n) to section 
73, intended to depatt from the law which must be treated as 
having been settled beyond doubt. The. view I take is in con- 
formity with several cases, of which Kamalammal v. Peeru 
Meera Lavvai Rowthen? may be taken as typical. I cannot, 
therefore, uphold the contention of Mr. Venkatarama Sastri. 
In the result, the claim to interest is disallowed except as 
regards what is claimed in O.S. No. 65 of 1915 (S.A. 
No. 137 of 1922). In that case a special contention is put for- 
ward that, the rent being charged on land, interest becomes pay- 
able. This is taken te be settled law. See Drar, In re; Savile 
v. Drax. Collins, M.R., thus observed: ® 
“Tt seems to me to be well established on the authorities, and the result of 
those authorities does not indeed appear to be disputed, that a Court of 
Equity has power to give interest, and in point of fact does so where a 


charge is created on land, although there are no words allowing interest 
in the instrument creating the charge” (page 793). 


Mr. Sitarama Rao has not coritested this proposition. In 
O. S. No. 65 of 19 1915, the judgment of Mr. Justice Phillips is 


12. (1897) TLR, 20 M. 481: 7 M.L.J. 263, 
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Nanchappa i : SR 7 
Goundan affirmed and the appeal is dismissed with costs. In the other 


v cases, the learned Judge’s judgment is set aside and the appeals 





Įnichathara are allowed with costs. 
Madhavan Madhavan Nair, J—The defendants are the appellants, 


Nair, J. They are lessees of the plaintiff holding-lands under perpetual 
lease deeds, the terms of which in respect to material particu- 
lars are alike in all cases except in Letters Patent Appeal 
No. 255 of 1925, which will be referred to later. Under the 
lease deeds, waste lands were leased out on condition that rent 
should be paid on “reclamations” as they are made. The maru- 
pat of the lease in L.P.A. No. 258 of 1925, Exhibit A, may 
be taken as typical to show the terms under which the lessees 
held their lands. Its main terms, so far as these are relevant 
for these Letters Patent Appeals, are as follows:— 

“oo... . 2 2°. . the remaining sthalams . . . . . shall be 
held and be held as saswatham (permanently) without surrendering the 
same for ever and enjoyed by me and my sons and grandsons for ever 
and ever in hereditary succession, and a proportionate pattom (rent) at 
the rate of 3/4th of a para of paddy for one para of the Nadan seed, will 
be paid by me to you from the year in which the assessment in levied by 
the Government.” e 

The suits out of which these Letters Patent Appeals arise 
were instituted by the plaintiff for the recovery of arrears of 
rent together with “interest” on the arrears.. The District 
Munsif gave decrees to the plaintiff for the arrears claimed and 
also for the “interest”. on such arrears. On appeal the District 
Judge disallowed the “interest” on the ground that such: interest 
was not claimable under the Interest Act (XXXII of 
1839). In the-Second Appeals filed by the plaintiff, Phillips, J., 
though he agreed with the District Judge that the Interest Act 
did not apply to these cases, reversed his decisions and held that 
the plaintiff. was entitled to claim interest. “on equitable princi- 
ples”. The learned Judge relied mainly on Miller v. Barlow” 
and the decision in Abdul Saffur Rowther v. Hamida Bivi 
Ammal in support of his conclusion. . 


- The short question for determination in these Letters 
Patent Appeals is whether the plaintiff is entitled to claim “in- 
terest” on the arrears of rent decreed to him. The respondent 
supports the judgment of Phillips, J., not only on the ground 
of “equitable principles” on which he has based his decision 
but also on two additional grounds, namely, that intérest can be 
claimed under the Interest Act and also under section 73 of 


© 10. (1871) L.R. 3 P.C. 733- 
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the Indian Contract Act. The appellants argue that none of 
these grounds affords any justification for awarding “interest”. 


I shall first deal with the arguments based upon “equitable 
principles.” To understand the operation of these principles in 
relation to the law awarding “interest” it is necessary to consi- 
der whether they were given ‘effect to generally in all cases on 
grounds of equity and good conscience or whether their appli- 
cation was strictly limited to any special class of cases. At 
common law in England “interest” was not payable on debts 
unless by agreement or by mercantile usage, nor could damages 
be given for non-payment of such debts. The law in this respect 
was altered by 3 and 4 Will. IV, c. 42 (which corresponds 
to the Interest Act, XXXII of 1839). In London, Chatham and 
Dover Railway Co. v. South Eastern Railway Co.’, the leading 
deeision on the subject, the law was thus stated by Lindley, L.J.: 

“As regards interest it was settled by Higgins v. Sargent!5, Page v. 
Newman and Foster v. Westoni’, that at common law interest was not 
payable on ordinary debts unless: by agreement or by mercantile usage; 
nor could damages be given for non-payment of such debts. The law in 
this respect was altered by 3 and 4 Will. IV, c. 42” (page 140). 3 
“Except as altered by the Act, the 3 and 4 Will. IVẹec. 42, ‘the old law 
as to interest remains the same” (page 142). 

This decision was affirmed by the House of Lords in 
London, Chatham and Dover Railway Co. v. South Eastern 
Railway Co. According to this decision, under the English 
Law “interest” is not payable on debts nor could damages be 
given except in three cases— 


1, Where there is an agreement to pay interest; 
2. Where it is payable under the mercantile usage; and 
3. Where it is payable under the statute. 


To this may be added a fourth case:—Certain other 
actions in which also Courts of Common Law gave 
interest by way of damages, as for example, for breach 
of contract to give a bill of exchange, which, if given, 
would carry interest (see the judgment of Kay L.J., 
at, page 151). Before the Judicature Act, some cases 
in connection. with debts, etc., where the question of “interest” 
was involved, ordinarily triable i in Courts of Common Law, were 
tried in the Court of Chancery as the plaintiff’s right in such 
cases could not be enforced at law owing to the defective legal 
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machinery. “The Court of Chancery followed the law in deal- 
ing with legal claims.” In cases of purely equttable demands, 
for. instance, in suits against trustees, who misapplied trust 
moneys and in suits for equitable waste, the Court of Chancery 
usually decreed interest (see the observations of Lord Lindley 
at. page 142). The cases in which interest is payable -by the- 
rules of equity are thus described in Halsbury’s Laws of .Eng- 
land, Vol, XXI, page 40— 


1. Money obtained by fraud and retained by fraud can 
be. recovered with interest; 


2. Interest may also be recovered in equity in some cases 
where a particular relationship exists between the creditor and 
debtor, such as mortgagor and mortgagee,- obligor and 
obligee on a bond, executor and beneficiary, principal and agent, 
principal and surety, trustee and cestui que trust, vendor and 
purchaser, or in the case of arrears of annuities; 


3. Where a person who isan officer of the Court, such 
as a sheriff, a solicitor or a receiver, wrongfully withholds 


` money which heshas obtained in the course of legal proceedings, 


he may be ordered to pay it with interest. 


So, unless a claim for “interest’’ on “debts” fell within any 
one of the above seven cases—assuming that the classification is 
exhaustive, for it is possible that further research may disclose 
more cases in “equity’”—including in this number the four cases 
under “the common law” already mentioned, interest was not 
awarded under English Law. No authority has been cited to 
show that the abolition of the distinction between Courts of 
Common Law and Equity and their fusion by the Judicature Act 
resulted in enlarging the scope of cases in which interest could 
be claimed on debts or in increasing the power of Courts in 
awarding “interest”. As a result of the fusion, the same Court 
was enabled to deal with “legal” as well as “equitable claims” and 
to award interest on “equitable principles” as well. The same 
Court being a Court of Law and Equity recognised not only 
“legal” claims to interest but also gave effect to such “equitable” 
constructions as would be recognised in Courts of Equity only. 


As regards a party’s claim to interest, apart from the Inte- 
rest Act, the law in India may be taken to be the same as in 
England [see Kamalammal v. Peer Meera Lavvai Rowthen 
and Juggomohun Ghose v. Kasiree Chund™®]. I shall now consi- 
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der how far the principles referred to above and given effect to 
by English Courts have been. followed in the decisions of this 
Court. As numerous cases were discussed. in detail before us 
and as the case was very fully argued by both sides, a consi- 
deration of the case-law at some length becomes necessary. 
From 1863, that is, Kisara Rukkumma, Rao v. Cripati Viyanna 
‘Dikshatulu”, onwards, the decisions of our Court proceeded 
on the view that interest not payable under the terms of the 
contract could only be paid under the Act or as being in accord- 
ance with the usage as to the particular class of instruments. [See 
Kamalammal v. Pearu Meera Lavvai Rowthen, Subramanma 
Aiyar v. Subramania Atyar,® Gopalaswami Chettiar v. 
Ramier” and Nanu Nair v. Ashtamoorthi Nambudripad.”*] 


‘In 1919, in Abdul Saffur -Rowther y. Hamida Bivi 
‘Anunal'*, Ayling and Seshagiri Aiyar, JJ., for the first time 
held that the Interest Act is not exhaustive of all cases where 
interést is allowed and that even in cases where payment of 
‘interest is not justified under the Interest Act interest may be 
allowed on “equitable principles”. In so doing they mainly relied 
upon the decision in Miller v. Barlow" in which the Judicial 
Committee pointed out that Indian Courts are Courts both of 
Law and Equity and that they can award as damages “interest” 
on equitable grounds. They also referred to the decisions of 
the Privy Council in Hurropersaud Roy v. Shama Persaud Roy,” 
Hamira Bibi v. Zubaida Bibi and Ahmed Musaji Saleji v. 
Hashim Ebrahim Saleji” and also to some decisions of the other 
High Courts in which interest was allowed apart from the Act. 
Though Seshagiri Aiyar, J., who delivered the judgment in 
Abdul Saffur Rowther v. Hamida Bivi Ammal'*, expressed 
this view, it may be noticed that it is not consistent with the 
view in Nanu Nair v. Ashtamoorthh Nambudripad”, to 
which he was a party and also with the subsequent decision in 
Rajah of Pittapur v. Ballapragada Pallamraju,’ to which, also 
he was a party. In that case Sir John Wallis, C.J., followed 
the prior decisions of this Court and declined to award interest 
apart from the provisions of the Act. The learned Judge dis- 
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21. (1909) 7 M.L. T. 108. 22, (1915) 29 M.L.J. 772. 
23. (1878) L.R. 5 I.A: 31: I.L:R. 3 C654 (P.C.). 
24, (1916) L.R. 43 I.A. 294: I.L.R. 38 A. 581: 31 M.L.J. 799 (P:C.). 
25. (1915) L.R. 42 I.A. 91: ILL.R. 42 C. 914: 29 M. L.J. 70 (P.C.). 
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tinguished the case in Abdul Saffur Rowther v. Hamida Bivi 
Ammal by pointing out that that was not a case of a contract 
and also observed, in the course of his judgment, that cases in 
which interest was allowed by the Privy Council in the absence 
of a contract and independently of the Act must be regarded as 
cases coming within the proviso to the Act, saving cases in which 
interest was payable-by law when the Act was passed. Sesha- 
giri Aiyar, J., who delivered a separate judgment agreed with 
the conclusion arrived at by the learned Chief Justice and point- 
ed out that he and the other learned Judge in Abdul Saffur 


‘Rowther v. Hamida Bivi Ammal" did not differ from the prior 


decisions of this Court. 


The view that interest might be awarded apart from the 
Act on broad equitable considerations first adumbrated in Abdul 
Saffur Rowther v. Hamida Bivi Ammal'*, gradually began to 
find favour in this Court and that decision has been followed 
in three cases, namely, Arunachalam Chettiar v. Raja Rajes- 
wara Sethupath*, by Oldfield arid Krishnan, JJ., Venkatacha- 
lam Chettiar v. Ponnuswami Aiyangar*, by Wallace, J., and’ 
Krishnan Nameudripad v. Ambu Kurup”, by Curgenven, 
J. It is not necessary to refer to the facts of these cases, as I 
shall presently consider how far and to what extent the cases 
relied on by Seshagiri Aiyar, J., in Abdul Saffur Rowther v. 
Hamida Biwi Ammal™ support the conclusion that apart from 
the Act, interest can be awarded on equitable considerations. 
Before proceeding further I may here state, to make the position 
clear, that so far as the point under discussion is concerned, if 
the true nature and scope of the equitable considerations affect- 
ing the award of interest is correctly understood, the question 
whether the Interest Act is exhaustive or not, is not in itself a 
very important one, for, the cases in which “interest” could be 
awarded on equitable considerations may be brought within the 
proviso of the Interest Act, as observed by Wallis, C.J., in which 
view the Interest Act may be said to be exhaustive, or those cases 
may be treated as a separate class of cases not coming. within 
the Act strictly, in which view the Act will not be exhaustive. 
However that may be, the important question to consider is 
to what extent do equitable considerations afford justification 
for decreeing “interest’’. 





yi 14. (1919) I.L.R. 42 M. 661: 36 M.L.J. 456. 
26. (1921) 42 M.L.J. 74. 27. (1924) 47 M.L.J. 312. 
E © © 28B (1926) 51-M.L.J. 633. a 
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The main case relied on in Abdul Saffur Rowther v. 
Hamida Bivi Ammal™, and which was referred to in the pre- 
sent case also with great insistence is the decision in Miller y. 
Barlow.° The facts of the case, which it may be observed is 
not oné of contract, are somewhat complicated, but the head- 
note states them sufficiently to enable us to understand the 
scope of the decision so far as it relates to the point under 
‘discussion. 

“Proceedings v were taken under the Insolvency Act, 11 snd 12 Vic, 
'c. 21, and ‘the proceeds of certain goods claimed by the Official Assignee, 
paid ‘By the Assignee into the Bank of Bengal. In a suit brought in the 
High Court at Calcutta, by A against the Official Assignee, claiming the 
proceeds of the goods paid into the Insolvent Court:—Held, on the Couri 
making a decree in favour of the plaintiff, that the High Court being a 
Court of ‘Law. and Equity, had power to award interest on the amount, as 
against the Official Assignee.” À 

On the facts the learned Judeas came to the conclusion 
that: “by the wrongful act of the defendant, the plaintiff has 
been deprived of the money which was actually making interest.” 
After observing thus, their Lordships proceed as follows:—- 

“Their Lordships are of opinion, that under thgse circumstances a 
Court -of Equity would clearly be entitled to give interest; and it is by 
no means clear that even in a Court of Law, although the ordinary rule is 
that in actions for money had and received interest is not given, the fact 
of the defendant having received interest would not be a sufficient ground 
for- making the defendant liable to pay interest; and as the High Court 
have the. powers both of a Court of Equity and a Court of Law, their 
Lordships are of opinion that interest has been properly given”. 

These observations make it clear that their Lordships never 
intended by this decision to lay down a general rule that interest 


may be awarded in all cases.on account of equitable considera- - 


tions; for they draw our attention to the special circumstance 
that “by the wrongful act of the defendant the plaintiff was 
deprived of money which was actually making interest” and 
they state also that in such circumstances a Court .of Equity 
certainly, and even a Court of Law departing from its Usual 
rule would probably, award interest. In this connection it is 
importafit to note that in cases of this kind, where Officers of 
the Court ‘withhold money they have wrongfully obtained in 
the course of legal proceedings, interest was always made pay- 
able by the rules of equity. The case we are dealing with falls 
within the last class of cases mentioned in Halsbury, Vol. XXI, 
page: 40, already referred to, where interest is payable by 1 the 


rules of equity’ Courts of Equity having been accustomed to, 


ae ae Nee 
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give “relief in such cases, their Lordships state that Indian 
Courts, being Courts of Equity as well as Courts of Law, may 
properly award interest. When we propose to apply equitable 
considerations in deciding the question whether a party may be_ 
awarded interest we have to ask ourselves the question whether 
a Court of Equity in such a case would usually award interest 


-and unless a particular case falls within the well-recognised class 


of cases in which interest is demandable in equity, thé Indian 
Courts, in my view, have no power to award interest in such a 
case on equitable grounds. If the case is one in which Courts 
of Equity would ordinarily award interest, then, Courts of Law 
in this country, having the powers both of the Courts of Equity 


-and of Law, can also award interest on equitable considerations. 


This seems to me to be the true scope of the decision in Miller 
v. Barlow’ and understood in this light it is clear that that 
decision cannot be relied upon in support of the view that the 
plaintiff is entitled to interest in this case on broad equitable 
grounds; for, it is not shown that the nature of the claim made 
by the plaintiff is‘one which will bring the suit within the pur- 
view of a Court of Equity in which it will award interest. In 


‘a very recent case, on appeal, from the Supreme Court of New 
- Brunswick (see Maitie and: New Brimswick Electrical Power Co. 


v. Harit, which will be referred to later on in connection with 
the Interest Act also) their Lordships of the Privy Council had 
to consider whether any rule of equity entitles the plaintiff to 
interest and in considering that question they state the rule thus: 

‘Tn order to invoke a rule of equity it is necessary in the first instance 
to establish the existence of a state of .circumstances which attracts the 


equitable jurisdiction, as, for example, the non-performance of a contract 
of which equity can give specific performance. 


It must, however, be borne in mind that when once such a contract has 
hecn executed, then, apart from cases where rescission on the ground of 
fraud is sought, there remains nothing to attract the equitable jurisdiction, 
and the parties are left to their remedies at law.’’ 


‘Applying this principle-to the case before them, their Lord- 
ships .held-that, where covenants between the parties when con- 
strued according to the ordinary rules of construction do not 
give the plaintiff interest,.he cannot claim interest, unless it is 
given to him at common law or under Statute and apart from the 
case where -rescission of payment on the- ground of fraud is 
sought there is. no place in the matter for the exercise of equi- 
table- jurisdiction, and, therefore, no'rule -of equity in regard to 
interest. can have any- application: -. -~ - ---- eae Ha 

4. (1929) ALE. O81 ač G40- -7 10h GBA) LR. 3 P.C. 733, 
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As the plaintiff, to use the language of their Lordships of 
the Privy Council, “has not established in this case the existence 
of a state of circumstances which attracts the equitable jurisdic- 
tion,” I think he is not entitled to interest “on equitable grounds”. 


I shall now briefly consider the other Privy Council cases 
Teferred to by Seshagiri Aiyar, J., in Abdul Saffur Rowther 
v. Hamida Bivi Ammal" in support of his decision, namely, 
Hurropersaud Roy v. Shama Persaud Roy and Hamira Bibi 
v. Zubaida Bibi and Ahmed Musaji Saleji v. H ashim Ebrahim 
Saleji®, In Hurropersaid Roy v. Shama Persaud Roy” interest 
was allowed on mesne profits. This decision, as explained by 
Wallis, C.J., in Raja of Pittapur v. Ballapragada Pallamrajw*, was 
based on the long settled practice of the Court and as the learned 
Judge remarked must be regarded as a case coming within the 
proviso to the Act, save in cases in which interest is payable ‘by 
law when the Act was passed. In Hamira Bibi Ammal v: 
Zubaida Bibi, which was a case of unpaid dower, the Judicial 
Committee allowed interest as “reasonable compensation’? to a 
Muhammadan widow on account of the special features of the 
case and their Lordships observed that her righėto claim “interest” 
was consistent with the rules recognised under the English as well 
as under the Muhammadan Law. It seems to me that this does 
not support the broad proposition that interest may be charged 
on “debts” in all cases on “general equitable considerations”. In 
Ahmed Musaji Saleji v. Hashim Ebrahim Saleji” interest was 
awarded on the well-settled principle “that in certain cases, when 
on the dissolution of a firm one of the partners retains assets 
of the firm in his hands without any settlement of account and 
applies them in continuing the business for his own benefit, he 
may be ordered to account for these assets with interest thereon 
and this apart from fraud or misconduct in the nature of fraud”: 
As I understand these Privy Council cases they do not support 
the general proposition for which they are cited in Abdul's affir 
Rowther v. Hamida Bivi Ammal.” 


In support of this portion of the argument ‘Mr. Sastri cited 
a new case, namely, the decision in Canadian Pacific Railway 
v. Toronto Corporation.” In that case interest on the arrears of 
rent was allowed by the Privy Council; but from the facts dt 





9. (1920) 40 M.L.J. 18. : f 
14. (1919) I.L.R. 42 M. 661: 36 M.L.I. 456. - 


23. (1878) L.R. 5 I.A. 31: LL.R. 3-C. 654 -(P.C.). 
24. (1916) L.R. 43 I.A. 294: I.L.R. 38 A. 581: 31-M.L.J. 799 (P-C.) 
- 28. (1915) L.R. 42 I.A. 91: LL.R--42-C. 914: 29 M.-J: 70 (P.C.) 
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will appear that the suit was one for “specific performance’? and 


for the enforcement of a covenant in a lease. Having’ regard 
to its nature ‘the suit fell within ‘the special jurisdiction of the 
Equity Courts‘and apparently’ it was on that account that’ inte- 
Test was allowed. In.this connection I may: also refer to the ` 
decision in Johnsom v. Rex” cited by Mr.-Sitarama Rao. -In 
that case their Lordships of the Privy:Council held that interest 
on. two sums,: which one: Johnson, a Government- contractor in 
Sierra Leone, admittedly received from the Army Paymaster 
in excess of what was due to him and which he retained in-his 
own hands for over-a year, was- not payable by him to the 
Crown: In ‘so-holding they gave effect to -the law as settled 
by the- judgment of the House of Lords in the case of London, 


Chatham and- Dover Railway Co. x, The South Eastern Rail- 


way Co.” In the course of the judgment, their Lordships in- 
dicated the view that if the Crown had rested its case on fraud 
then interest would-have been awarded, as interest is recover- 
able both: at law and in equity on money obtained by fraud and 
retained by fraud. If fraud had been alleged and proved, the 
case. would -have.come specially within the- jurisdiction of the 
Equity Courts and would haye fallen within. the first class of 
cases -mentioned in Halsbury, Vol. XXI, page 40.. On this 
part of the case, my view. is- that the Interest Act-is exhaustive 
and that only ‘such equitable grounds as were generally. recog- 
nised in Courts of Equity-could be relied on in awarding in- 
terest on equitable grounds and that the case in Abdul Saffur 
Rowther x. Hamida Bivi.Ammal", having. regard. to the princi- 
ples which I have discussed here, has. not. been correctly decided. 
The remarks of Lord Blackburn as regards Lord Tenterden’s 
Act in Duncombe.v. Brighton Club and Norfolk Hotel Com- 
pany’ that wat be?” fy SAES : : 


“The statufe ought to have said that wherever there is.a debt at all 
it shoukt bear interest, ‘unless there is ‘some strong ‘reason to the contrary. 


But as the statute stands, this is not the case,” 


may well be applied to the Indian enactment also. But bow- 
ever much we tay deplore the preserit state-of the law it seéms 
fc me that the decisions do not permit us to stretch the doctrine 
of “equitable grounds’’ to-meet all ‘the caséswhere we think 
interest should be awarded. ` In these ‘circumstances, unless the 





| <1 (1875) L.R. 10.9.8. 371. || 2.3, (e193) A.C. 429. 
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plaintiff’s. claim to “interest” comes within the Interest Act or 
any other rule. of law, it cannot be supported. 


The next’ question for consideration is whether the plaint- 
iff is entitled to claim interest under the Interest Act- ZS 
of 1839. That Act provides that 

‘‘Upon all debts, or sums certain ‘Payable at a certain time, the Court 
before which they. may be recovered, may, if it shall think fit, allow interest 
to the creditor, at a rate not exceeding the current rate of interest from 
the time when such debts or sums were payable, if such debts or sums be pay- 
able by virtue of some written instrument at a certain time. 

To attract the provisions of this Act to a written contract, 
two conditions are necessary, (1) a certain sum must be payable, 
and (2) this sum must be payable at a certain time, under the 
contract. It was pointed out in Juggomohun Ghose v. Manick- 
chund that 


“The certainty required must exist at the time when the promise is 
made; and, therefore, that the “Act does not . . . . affect debts con- 
tingent in amount, and time becoming due.” E 

On this reasoning, their Lordships held that a “sum certain” 
is not payable by a written instrument at a “time certain” if its 
payment is contingent upon events which mayenevėr happen and 
the amount payable is capable of ascertainment only if and 
when these events happen and that the time for the happening 
of those events, if they ever do happen, may be indefinitely 
postponed. . 


This decision was followed by their’ Lordships in a very 
recent decision, Matne and New Brunswick Electrical Power 
Co. v. Hart* in deciding a case under section 24 (1) of the 
New Brunswick Judicature Act of 1909, which in this respect 
is similar in terms to the Interest Act. The Indian enactment 
was framed in order to extend to India the provisions of Statute 
3 and 4 William IV, c. 42, section 28 and substantially 
adopts the language of it. That these terms are understood in 
the same way under the English enactment will appear from the 
decision in London, Chatham and Dover Railway Co. v. The 


South Eastern Railway Co.*, which discusses the earlier English. 


decisions on the same point, namely, Merchant Shipping Co. v. 
Armitage and Duncombe v. Brighton Club and Norfolk Hotel 
Company.» In that case, Lord Herschell expressed the view 
that, where the time of payment is stated to be “as soon after 
the lst of June as possible, and not later than thé 15th of June” 








l 1. (1875) E R. 10 Q.B. 371. 2. (1873) L.R. 9 Q.B. 99 at 114. 
3. aS) A .C. 429- at_435. . P 4. (1929) . A.C. 631. 
a ED, (1859), 7 M, i A, 263. m 
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“it is a little difficult to say that that is a ‘time certain’ even as 
regards the 15th of June’. The decision in In re Horter, Fooks 
v, Horner does not lay down any different principle; for the 
death ‘of the testator within six months after which the sum 
was made payable in that case “is not a contingent event, for death 
is a certainty which must happen to .all; and so many days 
after death is a time certain for the purposes of the statute.” 
Having regard to these principles, can it-be said- that A 
amount sought to be recovered as rent in the present case is ‘ 
certain sum;” recoverable at “a certain time” within the medias 
of the Interest Act? I think not. I have already referred to the 
main terms of the document at the commencement of this judg- 
ment.” According to these terms, as pointed out by Phillips, J., 
in his judgment, the rent which the lessee has to pay varies with 
circtimstances which are necessary to be proved, such as, the 
extent of the land cultivated in.any particular year and also the 
amount of assessment levied by the Government in that year. 
It is also noticeable that no definite period is fixed for the pay- 
ment of rent. In these circumstances it cannot be said in this 
case that “a sum certain” is payable at “a certain time” within 
the meaning of thé Interest Act. I must, therefore, hold that the 
plaintiff is not entitled to invoke the provisions of the Act in 
support ‘of his claim to interest. 


The last question is whether the plaintiff is entitled to in- 
terest under section 73, Illustration (n) of the Contract Act. 
This question of law arose for decision in Kamalammal v. Peeru 
Meera’ Lavvai Rowthen*, In that case, the plaintiff sued to 
FeCover some’ money due to her on an oral contract together 
with interest. No agreement or usage having a right to in- 
terest was alleged and no written demand or notice had been 
given under the Interest Act. - It was held that the plaintiff was 
not entitled to interest. It was argued in that case that the 
plaint#ff could claim: interest under section 73 of the Contract 
Act ‘coupled with illustration (1). The learned Judges held 
that to construe the section as giving a right to interest in those 
cases iti which it cannot be awarded according to the provisions 
of “Act XXXII of 1839 would be to hold -that the latter 
enactmerit was virtually repealed by the former. Their Lord- 
ships were riot prepared to hold that it was so repealed. They 
also pointed out that there was no real conflict between section 
73 of the Contract Act and Act XXXII of 1839, since effect 











. 6. (1896) 2 Ch. 188, 
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niay well be given to section 73 by holding that the award of 
interest as compensation contemplated by that section has refer- 
ence to cases in which such award can be made without infring- 
ing the provisions of the other Act. In other words, illustration 
(7) to section 73 merely states that, if a contract to pay a sum of 
money on a specified day is broken, nothing except interest up to 
' the date of payment can be claimed as damages, provided such 
interest can be claimed under the Interest Act or any other rule 
of law. ‘After referring to the “Common Law Rule” regard- 
ing interest on debts, Pollock and Mulla make the following 
observations regarding the scope of illustration (7) to section 
73 :— 

“There does. not seem to be any sufficient ground for reading into 
illustration (n) to the present section an intention to abolish this rule 
and supersede the Act of 1839. Indeed, the illustration does not say that 
the defendant is necessarily liable to pay interest, but only assumes that 
he may be so under .the Act of 1839 or otherwise, and says that he is not 
in any event liable for more.’ 


(See page 414, Pollock gnc Mulla, the. Indian Contract 
Act, 5th Edition. ) 


The decision in Kamalammal v. Peeri» “Meera iai 
Rowthen has been dissented from in`Calcutta [see Surje 
Narain Mukhopadhya v. Pratap Narain M: ukhopadhya', per 
Banerjee, J., and Khetra Mohan Poddar v. Nishi ‘Kumar 
Saha**] The view of the Calcutta High Court; says Sir Frede- 
rick Pollock, goes indeed beyond the English Common Law. The 
view of the “Bombay High Court in Saundanappa v. Shiv- 
basawa” is also opposed to the decision in Kamalammal v. Pearu 
Meera Levvai Rowthen**, In that case it was held that 

“neither the Interest Act nor the Contract Act affects the rule of 
Hindu Law; -that in the case of a debt wrongfully withheld after demand 
of payment has been made, interest becomes payable from the date of 
demand by way of damages. That law was in force when the Interest 
Act was: passed, and under the proviso to the section of the Act it has 
continued-to be in force. The Indian Contract-Act has not interfered’ with 
that law. On the other hand, that law is consistent with the provisions of 
that Act.” 

This view of the. Bombay High Court . which is 
somewhat novel was not pressed before us by the respondents’ 
learned Advocate. In Ghanshyam. Singh v, Daulat Singh, 
which was a suit by the landlord for.arrears of rent together 
with interest, it was held that though the lessee was not-entitled 
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(1917) 22 C.W.N. 488. . 
32. (1907) I.L.R. ai i: 354, 33, (1896) I.L.R. 18 All, 240, 


R—48 


Nanchappa 
Goundan 
v. 
Ittichathara 
Mannadiar. 





Madhavan 
Nair, J. 


Nanchappa 
Goundan 
Mw, 
Ittichathara 
Mannadiar. 
Madhavan 
Nair, J. 


378 THE MADRAS LAW JOURNAL REPORTS. [ vou. 


o “interest” under the N.W.P. Act, he was entitled to claim 
it under section 73 of the Contract Act; but the learned Judges 
do not discuss the scope of illustration (7) on which the 
judgment is based; nor do they refer to the Interest Act. The 
observations of the learned Judges.in Zeala Prasad v. Hoti Lal** 
do not throw any clear light on this question. Two decisions 
of the.Privy Council, namely, Muhammad Mehdi Ali Khan v. ` 
Muhammad Yasin Khan and Ganesh Bakhsh v. Harihar 
Bakhsh?’ were referred to in. this connection to show that in one: 
of the cases, namely, Muhammad Mehdi Ali Khan v. Muham- 
mad Yasin Khan* their Lordships indicated, though very 
faintly, that their inclination is in favour of the view that in- 


terest cannot be awarded under section 73 of the Contract Act 


and that in the other, namely, Ganesh Bakhsh v. Hari- 
har Bakhsh™® their Lordships indicated, though inferen- 
tially, that their view is in favour of the contention that 
interest can be so awarded. But the judgments do not bear 
those interpretations; on the other hand they show that the 
question was not considered by their Lordships. In this state 
of authorities l must hold following the decision in Kama- 
lammal v. Peeru. Meera Levvai Rowthen’, which has not been 
departed from in this Court in any of its subsequent decisions, 
that the’ plaintiff is not entitled to claim interest under section 
73 of the Contract ‘Act read with illustration (7), 


For the above reasons, the decision of Phillips, J., under 
appeal in Letters Patent Appeals Nos. 256 to 258 should be 
reversed and the plaintiff's suit so far as it acer to interest 
should. be dismissed with costs. 


L. P. Appeal No. 255 of 1925.—The lease deed in this 
appeal contains the following additional term:— 

“I£ I allow the said Janmavakasa pattom (rent) to fall into arrears 
without paying the same at proper time, there is no hindrance by this 


Saswatha pattom for your duly recovering the said Janmavakasa pattom 
out of these properties or out of my other properties,” 


By this term, the leased properties and the other properties 
of the lessee are charged with the payment of rent due under 
the lease. Having regard to this fact, following the decision. 
in Drax, In re; Savile v. Drax, I must hold that the landlord. 
is entitled to Sait interest on the arrears of the rent in this 
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case. In Drax, In re; Savile v. Drar“ the principle to be applied 
is thus stated by Collins, M.R., at page 793: 


“Tt seems to me to be well established on the authorities, and the 
result of those authorities does not indeed appear to be disputed, that a 
Court of Equity has power to give interest, and in point of fact does so 
where a charge is created on land, although there are no words allowing 
interest in the instrument creating the charge. Indeed, we may go back 
to the principle laid down in many cases showing that, in point of fact, 
the Court of Equity does charge interest.” 


Romer, L.J., and Cozens-Hardy, L.J., also express the 
same view. This principle is not disputed by Mr. Sitarama 
Rao. This Letters Patent Appeal is dismissed with costs. 


B.V.V. L.P.A. Nos. 256 to 258 of 1925 allowed. 
L.P.A. No, 255 of 1925 dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay. ] 


Present :—Lorp BLANESBURGH, Lorp RUSSELL OF KILLO- 
WEN AND SIR LANCELOT SANDERSON. 


Nilkanth Balwant Natu and others .. Appellants* 
v. ; 
Shri Satchidanand Vidya Narasinh Bharati Swami 
Guru, Shri Satchidanand Vidyashankar Bha- _ 
rati, Swami Math Sankeshwar and others .. Respondents. 


Civil Procedure Code (V of 1908), S. 17—Mortgage of properties in 
British India, some being outside jurisdiction, and of property not in 
British India—Foreclosure or sale on foot of—Swit for—Jurisdiction of 
British Indian Court to entertain—Morigage security—Abandonment of 
portion of—Evidence—Bombay Regulation V of 1827, S. 15 (3)—Scope 
and applicability of—Suit to enforce morigage—Limitation—Starting point 
—Mortgagee entitled, but not bound, to go into possession and collect rents 
and profits—No time fixed for payment—Demand and refusal—Limitation 
only. from—Limitation Act, Art. 132. 


In a suit for foreclosure or sale on foot of certain mortgages insti- 
tuted in the Sub-Court of Satara in the Bombay Presidency, it appeared 
that the properties, in respect of which relief was sought, were situated 
in Satara, Belgaum and Kolhapur, Satara and Belgaum being, and Kotha- 
pur not being, within British India. 


Held, that the Sub-Court of Satara had no jurisdiction to try the 
suit, so far as it related to the mortgaged properties sittate in Kolhapur; 
that it had jurisdiction to try the suit so far as it related to the mortgaged 
properties situate in Satara; and that, inasmuch as the mortgaged properties 
in Belgaum were within the jurisdiction of a different Court in British 
India, it had jurisdiction to deal with those properties also. 








_*P.C. Appeal No. 71 of 1927. Ist April, 1930, 
13. (1903) 1 Ch: 781, 
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The words “a suit to obtain relief respecting immoveable property” 
in S. 17, Civil Procedure Code, are wide enough to cover suits for fore- 
closure or sale on foot of mortgages. The words ‘‘within the jurisdiction 
of different Courts” in that section must, however, be held to mean within 
the jurisdiction of different Courts to which the Code of Civil Procedure 
applies, that is to say, Courts in British India, because the provisions of 
the Code are regulations dealing with the jurisdiction and governing the 
procedure of the Courts in British India. é 


Wherein a case in which the mortgage deeds were not cancelled but 
remained with the mortgagee, and there was no evidence of any surrender 
of the mortgagee’s rights, the High Court thought that the fact that the 
mortgagee gave up possession of a portion of the mortgaged property to 
the mortgagor, his spiritual guru, and took no steps to recover possession 
thereof until the suit was filed long after raised the presumption that the 
mortgagee had agreed that the security of that portion of the mortgaged 
property should be given up, held that the fact relied upon was insufficient 
to raise that presumption. 


Sub-S. 3 of S. 15 of Bombay Regulation V of 1827 is not limited to 
the case where the creditor has beei placed in possession and remains in 
possession. Its terms are general and wide enough to cover a mortgage 
which is not strictly a usufructuary mortgage, but under which the mort- 
gagee has the right to collect the rents and profits of the mortgaged 
property, and under which he does enter into possession of the mortgaged- 
property and collect the rents and profits arising therefroin but subse- 
quently gives up possession to the mortgagor. : 


In a suit for sle on foot of certain mortgages, which provided for 
interest at a certain rate, and that the mortgagee should have the right to 
collect the rents and profits arising from the mortgaged property, an 
account being taken for each year and the balance due for Principal and 
interest settled, but which fixed no time for payment of the debt, held, 
that the mere fact that the mortgagee permitted the mortgagor to receive 
the rents and profits subsequent to the dates of the mortgages did not 
give rise to a cause of action for the suit, and that on the facts of the 
case the mortgage money did not become due and the cause of action did 
not arise until demand for payment of the mortgage debt was made by 
the mortgagee and it was refused by the mortgagor. 


The mortgagee was not bound by the terms of the mortgages to enter 
into. possession of the mortgaged properties and to apply the rents and 
profits thereof towards the payment of the debt, though he had power to 
do so. ` 


Çonsolidated Appeal No. 71 of 1927 from two decrees, 
dated the 12th February, 1924, of the High Court, Bombay, 
varying a decree, dated the 21st July, 1919, of the Conrt of the 


First Class Subordinate Judge of Satara. 


Nilkanth Balwant Natu and other appellants in the first 
appeal and respondents in the second brought the suit in which 
those decrees were made against the respondent and his rival 
claimant to the office of Jagad Guru of the Sansthan (Founda-. 
tion) of the great Sankeshwar and Karvir Math. 


They brought that suit as successors-in-title to one Balaji 
Narayan Natu on five mortgages which they asserted that the 
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Jagad Guru of that- Math had in the years 1840-43 granted to 
him, l 


The Courts in India held that, of the properties which the 
. mortgages purported, to charge, only one situate in the foreign 
State of Kolhapur was subject to them; the mortgagees admitted 
_ that they had been out of possession of the only other proper- 
ties (situate in British India) against which they sought relief 
since some date before the year 1860 and on this admission the 
Trial Judge held that the suit as to these properties was barred 
by limitation and the High Court without deciding the question 
of limitation held that the mortgagees had released those 
properties. : 


The chief questions in the present appeals to His Majesty 
in Council were as to whether the claim of the mortgagees 
against the properties in suit in British India_had not become 
barred or been released; as to the jurisdiction of the Satara 
Court over the properties in suit in Kolhapur; and as to all 
the properties in suit the extent of the original mortgagor’s 
interest in, and authority to mortgage, them, the necessity for 
the mortgage, and its true construction. - 


Dunne, K.C. and M. R. Jardine for plaintiffs-appellants. 


De Gruyther, K.C., Raikes, Parikh and B. B. Joshi for 
respondents-defendants. 


Dunne, K.C. for appellants—The High Court was wrong 


in inferring from the mortgagee’s discontinuance of the Satara 
and Belgaum properties that it was agreed that only the Kolha- 
pur properties should be treated as security for the mortgage 
debt. There is no evidence to support the finding of the High 
Court that we elected to accept the Kolhapur property as sole 
security and for the. whole debt. 


As regards jurisdiction, the question was never raised in 
the High Court that the Trial Court had no jurisdiction over 
the Kolhapur property. 


On the question of limitation, we submit that we do not 
want possession, but only the usual mortgage decree for sale, 
and Art. 142 of the Limitation Act does not deprive us of that 
right. 


so far as relief by way of possession is concerned, you are time- 
barred, but that you are not barred of your remedy by way of 
sale. ] 


[Str LancEeLtor SANDERSON.—Your contention is, that’ 
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We have 60 years within which to bring the suit for sale. 
Refers to sub-clause (2) of section 20, Limitation Act, as to 
effect of receipt of rents and profits, and to the observations of 
Baron Parke in Juggeewundas Keeka Shah v. Ramdas. 


De Gruyther, K.C. for respondents (defendants). —The 
Satara Court had no jurisdiction to entertain the suit as regards 
properties outside British India: Sctrucherla Ramabhadraraji: 
v. Maharaja of Jeypore,” Vahoji v. Camaji, Penn v. Lord 
Baltimore* and British South Africa Co. v. Companhia de 
Mocambique. 


The High Court were right, on the evidence, in coming to 
the conclusion that the mortgagee had released the properties 
in British India. 


As these were usufructuary mortgages, an order for salé 
is not competent; Bom. Reg. V of 1827, section 15; Shaikh 
Idrus v. Abdul Rahiman? and Sadashiv Abaji Bhat v. Ram- 
rao Shinde’; definition of “usufructuary mortgage’? in section 
58, Transfer of Property Act, 1882, referred to. ` 


[Lorn BraNespurcu.—The mortgagee here is liable to 
account for the rents and profits, and he gets 9 per cent. interest. 
Would that make it a usufructuary mortgage ?] 


The definition in the Transfer of Property Act, section 58, 
is very comprehensive. 


_ In this case, the mortgagees, being deprived of possession, 
could only get back their property by a suit for possession, 
and they could not sue for sale. i 


_ [Lord RusseLL.—Your contention is that if the mortgagee 
is barred by time from suing to recover possession, he is not 
entitled to an order for sale under clause (3) of section 15 of the 
Bombay Regulation V of 1827?] 


Yes. The decision in Juggeecundas v: Ramdas’, relied on 
by my friend, is not in point. The only right which the mort- 
gagee had in this case was to possession, and his right was 
barred after 12 years from the time he gave up possession in 
1859; Limitation Act (XIV of 1859), section 12. 


ou - 











1. (1841) 2 Moo. I.A. 487 at 500. 
2. (1919) L.R. 46 I.A. 151: L.R. 42 M. 813: 37 M.L.J. 11 (P.C.). 
3. (1904) I.L.R. 29 B. 249. 4. (1750) 1-Ves. (S.) 444, 
5. (1893) A.C. 602. 6. (1891) I.L.R. 16 B. 303, . 
7. (1895) T.L.R. 20 B. 296, 
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Article 147 of the Limitation Act, 1908, giving a period 
of 60 years applies only to English mortgages, where the mort- 
gagee is entitled to sue for foreclosure or sale: Vasudeva 
Mudaliar v. Srinivasa Pillai.’ The mortgagee here had only 
12 years within which to sue for sale: Article 132. 


Dunne, K.C. replied.—The suit is not time-barred. The 
mortgage-money did not become “due” within the meaning of 
Art. 132, Limitation Act, until after demand. There is no 
evidence of any demand having been made more than 12 years 
prior to the institution of the suit. - 


Ist April, 1930. . Their Lordships’ judgment was delivered 
by , ne l 

Sır LANCELOT SANDERSON.—The first appeal is by the 
plaintiffs in the suit, and the cross-appeal is by the second 
defendant, Vidya Narasinh Bharati Guru. 


The plaintiffs brought the suit in the Court of the Sub- 
ordinate Judge at Satara, as successors-in-title to one Balaji 
Narayan Natu, who was the mortgagee under certain mort- 
gage deeds specified in the plaint, and executed between the 
years 1840 and 1844. The mortgages were made by Vidya 
` Shankar Bharati, who is deceased. *The first and second de- 
fendants were rival claimants to the office of Jagad Guru of 
the Sankeshwar and Karvir Math, and each of ‘them: claimed 
to be the sole successor of the mortgagor. The first: respondent 
is the legal representative of the first defendant. 


The cross-appeal presented by the second defendant is with 
“reference to mortgaged properties situate in Kolhapur district 
and is based upon the allegation that the Satara Court had no 
jurisdiction to entertain the suit with regard to the said proper- 
ties in Kolhapur, which lie outside Britisk India. 


The appeal is against a decree, dated the 12th F hasnt: 
1924, of the High Court of Bombay, in Appeal No. 146 of 1919, 
which, varied a decree of the learned Subordinate Judge of 
Satara, dated the 21st July, 1919. 


The cross-appeal is against the said decree of the High 
Court and another decree of the said High Court of the same 
date, in Appeal No. 169 of 1920, whereby the appeal of the 
second defendant was dismissed with -costs. 








8. (1907) L.R. 34 I.A. 186: I.L.R. 30 M. 426: 17 M.L.J. 444 (P.C.). 


*There was litigation between them which came up to the Privy Council, 
see ILL.R. 51 Bom, 442—K.J.R. : 
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The properties, in respect of which relief is now sought by 
the plaintiffs, are situated in Satara, Belgaum and Kolhapur. 


Satara and Belgaum are, and Kolhapur is not, within 
British India. 


It will be convenient to deal first with the question relat- 
ing to the properties in the Kolhapur district and the cross- 
peal 


The learned Subordinate Judge among other issues settled 

the following:— oan 
. “f (1). Did the mortgagor consolidate by his conduct or agreement all 
the mortgages together and is he estoppepd from contending that the several 


bonds are not a charge on the entirety of the property but only on 
property covered respectively Ly each? . 


“(2) Whether one suit can lie in this Court on different causes of 
action arising in different jurisdictions in respect of different bonds relating 
to different properties.” 

The learned Subordinate Judge tried as preliminary the first 
two issues and, deciding each of them against the plaintiffs, 
cismissed the suit on the 4th December, 1912, but the High 
Court on the 7th June, 1916, reversed his decree. holding on the 
first, issue that there were stipulations in the mortgages which 
amounted to an agreement that the principle of consolidation 
should apply to them and on the second issue, that the Satara 
Court had jurisdiction to entertain the suit, under section 17 of 
the Code as relating to properties situate within the’ jurisdiction 
ot any Courts. 


The preliminary decree was set aside and the case was 
remanded to the Court of the Subordinate Judge for disposal. 


The learned Subordinate Judge tried the remaining issues; 
he made an order for the appointment of a Commissioner, and 
on the return of the report he made a decrec in favour of the 
plaintiffs for Rs. 3,31,882-0-8, and’ for recovery of possession 
of the mortgaged properties situate in Kolhapur. 


On appeal the High Court amended the decree of the 
learned. Subordinate Judge by giving liberty to the plaintiffs tu 
bring to sale the mortgaged properties.in the Kolhapur State 
and by giving certain directions as to interest. 


The section of the Civil Procedure Code, 1908, on which 
the High Court relied, as giving jurisdiction to the learned Sub- 
ordinate Judge of Satara with respect to the mortgaged proper- 
ties in Kolhapur is section 17, 
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The plaintiffs in the suit, among other matters, prayed for 
foreclosure or sale of the mortgaged property; it is therefore 
necessary to refer to the provisions of section 16 (c) of the 
Code, which are as follows:— 


“Subject to the pecuniary or other limitations prescribed by any law, suits 
for foreclosure, sale or redemption in the case of a mortgage of or 
charge upon immoveable property shall be instituted in the Court within the 
local limits of whose jurisdiction the property is situate.’’ 


There is a proviso which does not affect the present case; 
and the “Explanation” is as follows:— 


‘Tn this section ‘property’ means property situate in British India.” 
The terms of section 17 are as follows:— 


“17. Where a suit is to obtain relief respecting, or compensation for 
wrong to, immoveable property situate within the jurisdiction of different 
` Courts, the suit may be instituted in any Court within the local limits of 
whose jurisdiction any portion of the property is situate: 


“Provided that, in respect of the value of the subject-matter of the 
suit, the entire claim is cognizable by such Court.” 


The High Court decided that the words œ respecting im- 
moveable property’ are wide enough to cover suits for fore- 
closure, sale or redemption in the case of mortgages or charges 
upon immoveable property mentioned in section 16 (c), and 
that section 17 is supplementary to section 16 and in order to 
prevent multiplicity of suits. 


Their Lordships agree with the learned Judges’ decision 
that the words “a suit to obtain relief respecting immoveable 
property” are wide enough to cover the suit in the present case, 
which included prayers for foreclosure or sale of the mortgaged 
property; but that does not conclude the matter. 


The question remains whether the words “situate within 
the jurisdiction of different Courts” does not limit the opera- 
tion of the section to suits to obtain relief respecting immove- 


able property situate within the jurisdiction of different Courts 
within British India. 


The preamble to the Civil Procedure Code recites that it is 
expedient to consolidate and amend the laws relating to the 
procedure of Civil Judicature, and section 1 (3) provides as 
follows :— 


“This section and sections 155 to 158 extend to the whole of British 
India; the rest of the Code extends to the whole of British India, except 
the scheduled districts.” 
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The provisions of the Code are regulations dealing with 
the jurisdiction and governing the procedure of the Courts in 
British India, and their Lordships are of opinion that the words 
in Section 17 “within the jurisdiction of different Courts” musi 
mean within the jurisdiction of different Courts to which the 
Code applies, that is to say, Courts in British India. This is in 
accordance with the decision of the Judicial Committee in Setru- 
cherla Ramabhadrarajw v. Maharaja of Jeypore* Inasmuch 
as the properties in Kolhapur are not within the jurisdiction 
of any Court in British India, the learned Subordinate Judge 
of Satara had no jurisdiction to try the suit, so far as it related 
to the mortgaged properties situate in Kolhapur. 


The learned Judge had jurisdiction to try the suit so far 
as it related to the mortgaged properties situate in Satara; and, 
inasmuch as the mortgaged properties in Belgaum are within 
the jurisdiction of a different Court in British India, he had 
jurisdiction to deal with those properties also. 


The result therefore is that the cross-appeal of the second 
defendant must succeed, and the decrees of the Courts in India, 
so far as they relate to the properties situate in Kolhapur, must 
be set aside. The question of costs will be dealt with at a later 
stage. 


The plaintiffs’ appeal relates to the mortgaged properties 
situate in Satara and Belgaum. Both Courts in India rejected 
their claim in respect of these properties. 


It was alleged on behalf of the defendants that the proper- 
ties comprised in the mortgages were Dewasthan or Saranjam 
and not liable to be mortgaged. Both the Courts in India have 
decided against the defendants in respect of this contention, 
and their Lordships see no reason for doubting the correctness 
of that decision. ` 


The learned Subordinate Judge held that the plaintiffs were 
not entitled to an order for sale of the properties in Satara and 
Belgaum, and further that the plaintiffs’ claim for possession of 
these properties was not brought in time. 


‘The learned Judges of the High Court held that there was 
nothing in the mortgages to exclude the right of sale given by 
Section 15 of the Bombay Regulation V of 1827 , but they came 


‘to the conclusion that the properties in British territory were 





1, (1919) L.R. 46 I.À. 151 at 157: [.L.R. 42 M. 813: 37 M.L.Joll (P.G). 
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given back to the mortgagors before 1860 and that no steps were 
taken to recover possession until the present suit was filed. They 
thought that the proper presumption was that the parties agreed 
that the security of the above mentioned properties should be 
given up, and that the Kolhapur properties only should be 
considered as security for the debt. 


As already stated, the High Court made a decree that the 
plaintiffs were entitled to bring the properties in Kolhapur to 
sale, but the decree gave the plaintiffs no relief in respect of the 
mortgaged properties situate in Satara and Belgaum. 


It is against that part of the decree that the plaintiffs’ appeal 
is directed. 


The Exhibit 38, which is a translation of the mortgage-deed 
of the 15th July, 1840, may be taken as a specimen of the mort- 
gages. It was made between Vidya Shankar Bharati, the mort- 
gagor, and Balaji Narayan Natu, the mortgagee. It recited 
that Rs. 20,000 had been borrowed for the expenses of the Sans- 
than; that it had been agreed to pay interest thereon at the 
rate of twelve annas per cent. per mensem without remission; 
that for the repayment of the debt the four Inam villages of the 
Sansthan therein specified were mortgaged. 


The total revenue of the four villages, 4,300, made up of 
2,700 in Shambhu Pirkhani (coin) and 1,600 in Panhali (coin), 
was assigned in mortgage. The deed contained certain clauses 
as to management, of which the following are relevant :— 


“An account of the debt due-to you, ie., of the principal borrowed 
and interest will be made on the 1st of Ashad Vad (latter half) and after 
deducting the vasul (collection) of the villages that may have been applied 
towards the debt, we shall approve and pass the account of balance that 
may be found due and affix our seal thereto. Even if we fail to pass the 
account yet we shall get the said villages released after clearing off the 
total amount of balances found due every year. 


“‘Within one month after the closing of the year, the accounts in 


respect of the villages should be got prepared by the Patil Kulkarni and ` 


submitted to the Huzur. The same will be examined and passed within 
one month, If any additional vasul (revenue) be received by you, the 
same shall be entered towards the repayment of the debt at the time of 
the passing of the accounts by confrontation with your Karkun (clerk). 
You will have nothing to do with any difference after two months subse- 
quent to the passing of the accounts. 


““Tf we can manage to get moneys from other sources for the repay- 
ment of your debt, you should accept the amount when we pay it and 
release the villages. -If in the year in which we: pay the money, it is paid 
within a month after the expiry of that year, the amount of remunera- 
tion stated above will be given proportionately; and if the amount is 
paid after one month, the amount of remuneration for the whole | year 
will be given.” > : ee cd 
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The other mortgages are to the same effect, and this appeal 
was argued by both sides on the assumption that the mortgages 
were consolidated, as held by the High Court, and that the 
debts due under all the mortgage deeds were a charge upon 
all the properties. 

There is no doubt that the mortgagee, or his successors in 
title, went into possession of the mortgaged properties and re- 
ceived the rents and profits arising therefrom. It has, how- 
ever, been established that after 1859 the mortgagee did not 
collect the rents and profits of the mortgaged properties which 
are in Satara and Belgaum. 


It was alleged by the defendants that there was an actual 
adjustment between the parties in 1849 or 1850 to the effect that 


` a sum of Rs. 1,32,000 should be paid without interest in full 


settlement of the mortgage debts, that the mortgage deeds were 
cancelled and that in pursuance of the said adjustment the 
mortgagee gave up his possession of the mortgaged properties 
in British India. 


The Courts in India held that the above mentioned allega- 
tion was not proved, and no reliance was placed upon it at the 
hearing of this appeal. 


Their Lordships are unable to agree with the decision of 
the High Court, that the parties agreed that the security of the 
mortgaged properties in British India should be given up and 
that the mortgaged properties in Kolhapur only should be 
considered as security for the debt. 


'The learned Judges came to that conclusion, holding that 
a presumption to the above mentioned effect was raised by the 
facts. The two facts relied upon were that before 1860 the pro- 
perties in British territory “were given back” to the mortga- 
gors and no steps were taken to recover possession until the 
suit’was filed. l 


In the first place, in their Lordships’ opinion there is no 
evidence to justify the finding that the said properties “were 
given back” if by these words the learned Judges meant a re- 
transfer of the properties. The mortgage deeds were not can- 
celled. They remained with the mortgagee .or his successors, 
and they were produced and proved by the plaintiffs at the 
trial. There is no evidence of any surrender of the plaintiffs’ 
rights, except the fact that after 1859 the plaintiffs or their 


. predecessor. . ceased, to.. receive: the -rents and profits of the 


mortgaged properties situated in Satara and Belgaum. .. 
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In the second place, even if the facts relied upon by the 
learned Judges are sufficient to raise the presumption to which 
they referred, they are consistent with other presumptions, 
which may be said to be just as reasonable as that on which the 
learned Judges founded their judgment. As, for instance, the 
learned Subordinate Judge thought it was quite reasonable to 
adopt the suggestion that, the mortgagor being the spiritual 
guru of the mortgagee, the mortgagee might have given up 
the possession of the villages in British Territory to enable the 
mortgagor to maintain the establishment and meet the expen- 
ses of the Sansthan, without in any way intending to give up 
his rights as mortgagee or to abandon his remedies, if and 
when he desired to enforce them. l 


It is not necessary to deal with this part of the case at any 
length, as it was not seriously argued that the judgment of the 
High Court could be supported on the above mentioned 
ground. 


The main ground on which the defendant-respondents re- 
lied at the hearing before the Board was that the mortgages 
were usufructuary mortgages, and that if tħe mortgagee was 
not in possession, his only right was to be placed in possession 
or to sue to recover the money from the mortgagor personally 
by reason of his breach of contract to place the mortgagee in 
possession, and that the plaintiffs were not entitled to an order 
for sale of the mortgaged properties. 


The provisions regulating the rights of the parties under 
the mortgages in suit are contained in the Bombay Regulation 


V of 1827. 


Chapter V of the said Regulation is headed “Of the dispo- 
sal of property mortgaged or pledged.” The chapter consists 
of one section, viz., section 15, which is as follows :— 


. “First. When a creditor is placed in possession of property by mort- 
gage or otherwise, as security for a debt, his claim over such property 
shall, in the absence of other special agreement, constitute his sole security 
for payment of the debt, or such part) of it as the said property may have 
been given in security for, and interest thereon is to be considered. as 
included in the said security. 


“Second. If the property yield profit, and no stipulation has been 
made respecting the disposal of the said profit, or payment of interest on 
the debt, the profit shall-be considered as equivalent for the interest. 


“Third. In the absence of any special agreement or recognised law 
or usage to the contrary, either party may at any time, by the institution 
of a civil ‘suit, cause the property ‘to be. applied to the liquidation of the 
debt, the surplus, if any, being restored to the owner!” - vo <o nent 
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Their Lordships are of opinion that the learned Judges of 
the High Court were right in holding that section 15. (3) of 
the Regulation is applicable to the mortgages in suit. That 
sub-section, in their Lordships’ opinion, is not limited to the 
case where the creditor has been placed in possession and re- 
mains in possession. ie 


The chapter purports to deal with the disposal of property 
mortgaged, and in their Lordships’ opinion the terms of 
section 15 (3) are general and wide enough to cover the mort- 
gages now in suit, and the property thereby charged. 

The plaintiffs, therefore, were entitled by the institution of 
a civil suit to cause the property to be applied to the liquidation 
of their debt, or in other words to bring a suit for the sale of 
the properties, unless it could be shown that there was a special 
agreement or recognised law or ‘usage to the contrary. 


There is no suggestion that there is any law or usage to the 
contrary, and their Lordships are of opinion that there is no 
evidence of any special agreement to the contrary either in the 
terms of the mortgages or otherwise. 

Consequently, "the rights of the plaintiffs under the mort- 
gages being still in existence, and the monies being due, the 
plaintiffs, subject to the question of limitation, are entitled to 
an order for sale of the mortgaged properties situate in Satara 
and Belgaum. f 

The question remains whether the plaintiffs’ suit is out of 
time . 

It was argued on behalf of the defendants that the cause 
of action arose in 1859 or 1860, when the plaintiffs’ predeces- 
sor ceased to be in possession of the mortgaged properties in 
Satara and Belgaum: that the Limitation Act, No. XIV of 1859, 
was then in force and that by reason of section 1 (16) the suit 
was out of time, inasmuch as it should have been brought with- 
in the period of -six years from the time the cause of action 
arose. 


Reliance also was placed upon Art. 132 of the Indian 
Limitation Act, 1871, by which it is provided that a suit to 
enforce payment of money charged upon immoveable property 
must be brought within twelve years from the time when the 
money sued for becomes due. This section is in similar terms 
to Art. 132 of the Limitation Act, 1908. 

Their Lordships are not able to accept the defendants’ con- 
tentions in. this respect. 
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In the first place the plaintiffs or their predecessor were not 
bound by the terms of the mortgages to enter into possession of 
the mortgaged properties and to apply the rents and profits 
thereof towards the payment of the debt, though they had 
power so to do, and the mere fact that the mortgagee permitted 
the mortgagor to receive the rents and profits in and from 1860 
did not give rise to a cause of action. 


` 


In the second place there was no specific time fixed for the 
payment of the debt, and their Lordships are of opinion on the 
facts of this case that the money did not become due and the 
cause of action did not arise until demand for the payment of 
the mortgage debt was made by the mortgagee and it was 
refused by the mortgagor. 


Their Lordships’ attention has not been drawn. to any 
evidence of any such demand and refusal prior to the institu- 
tion of this suit, and the filing of the written statements by 
the defendants. Consequently they are of opinion that the suit 
was not barred by’ limitation. 


The appeal of the plaintiffs, therefore, must be allowed so 
far as the mortgaged properties in Satara and Belgaum are 
concerned. 


The decrée of the High Court in Appeal No. 146 of 1919, 
and dated the 12th February, 1924, should be set aside and a 
decree made in the suit in favour of the plaintiffs against the 
defendants for the sum of Rs. 3,31,822-0-8 and interest there- 
on at the rate of 12 annas per cent. per mensem from the date 
of suit until realisation, and for the balance of costs, if any, 
hereinafter mentioned, with a direction that the said sums are 
to be paid within six months of the date on which the order of 
His Majesty in Council is received by the Court of the Sub- 
ordinate Judge, and that in default the plaintiffs will be entitled 
to bring to sale the mortgaged properties situate in Satara and 
Belgaum. 

As already stated the cross-appeal must succeed. Conse- 
quently the decree of the High Court, dated the 12th February, 
1924, in Appeal No. 169 of 1920, must be set aside. 


The position is that the plaintiffs have succeeded in their 
appeal so far as the mortgaged properties in Satara and 
Belgaum are concerned, but the cross-appeal, which concerns the 
mortgaged property in Kolhapur, has succeeded, and the plaint- 
iffs consequently have failed to hold the decree in their tavont 
in respect of the property in Kolhapur. > > > 
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In their Lordships’ opinion the order as to costs should be 
that the cross-appeal be allowed with costs, that the plaintiffs’ 
appeal be allowed to the extent already stated, and that the 
plaintiffs are entitled to one-half of their costs on their appeal 
to His Majesty in Council, and in both the Courts in India, 
that the costs of the cross-appeal be set off against the costs thus 
awarded to the plaintiffs and that the balance, if any, be added 
to or deducted from their above mentioned mortgage debt as the 
event may require. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitor for appellants: H. S. L. Polak. 


Solicitors for respondents: T. L. Wilson & Co. and 


Stanley Johnson & Allen. 
K.J.R. Appeal allowed: Decrees of High Court varied. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal] 
PRESENT:—VISCOUNT DUNEDIN, SIR JOHN: WALLIS AND 
Str GEORGE LOWNDES. 


Rai Ram Protap Chamaria Bahadur andothers.. Appellants* 
v. 
The Secretary of State for India in Council Respondent, 


Land Acquisition Act (I of 1894)—Appeal to Privy Council—In- 
lerference on question of mere valuation. 

In appeals to the Privy Council raising the question of the proper 
value to be allowed for land compulsorily acquired by the Government 
under the Land Acquisition Act, 1894, their Lordships will not interfere 
with the amount awarded by the High Court unless it can be shown that 
there has been some real mistake in law or some palpable omission which 
would invalidate the valuation. 


Narsingh Das v. Secretary of State for India, (1924) L.R. 52 L.A. 
133: I.L.R. 6 L. 69: 48 M.L.J. 386 (P.C.) and Nowroji Rusiomsi 
WVadia v. Bombay Government, (1925) L.R. 52 LA. 367: LL.R. 49 B. 
700: 49 M.L.J. 233 (P.C.), followed. ` 


Three Consolidated Appeals (No. 71 of 1929) from one 
judgment and three decrees, dated the 9th February, 1927, of 
the High Court, Calcutta, which varied one judgment and three 





*P.C. Appeal No. 71 of 1929. 27th June, 1930. 


Bengal Appeals Nos. 32, 33 and 34 of 1927. 


e ey 
Lix] THE MADRAS LAW. JOURNAL REPORÝS. 393 


decrees, dated the 5th December, 1924, of the Special Land! 
Acquisition Judge, 24-Perganas. ; 


De Gruyther, K.C. and Dube for appellants. 


Dunne, K.C. and Wallach for respondent were not called 
upon, 


27th June, 1930. Their Lordship? judgment was deli- 
vered by l i 


Viscount DuNEDIN.—This is a case which follows many 
other cases raising the question of the proper value to be allow- 
ed for certain compulsorily-acquired land. The general prin- 
ciples on which the Board deals with these cases have been laid 
down particularly in two cases cited Narsingh Das v. Secretary 
of State for India ini Council’ and Nowrofi Rustomji Wadia 
v. Bombay Government®. It is clear from those cases that 


their Lordships cannot interfere with the figurés that have , 


been settled by the High Court unless it can be shown there 
has been some real mistake in law or some palpable omission 
which would invalidate the valuation. Now here, the whole 
case for the higher valuation which is asked dor depends upon 
the appellants being able to appeal to a certain contract for sale 
of part of the lands which fixed a very much higher figure. 
The learned Judges, acquainted with the circumstances on. the 
‘Spot, have.come to the conclusion that that contract, though 
it did exist on paper, did not in any way represent the value 
in the market, but was a sort of speculative endeavour of a 
certain party to get at a foundation for acquiring some of the 
land with a view of obtaining the rest eventually, so that he 
might avoid competition. But ‘the transaction was never pro- 
ceeded with and remained only a piece of paper, and the Judges 
have held that this was not a’ circumstance which should affect 
their minds in arriving at the true market value. On the view 
arrived at of the whole’ circumstances of the case, it wotfld be 
impossible for this Board to take any other view in accordance 
with the principles laid: down in prior decisions. Therefore, 
‘their Lordships will humbly advise His Majesty to dismiss the 
appeal with costs. 
Solicitors’ for appellants: Watkins & Hunter. 
Solicitors for respondent: , Solicitor, India Office. 


K.J.R. 2 “2 -- . Appeal dismissed. 








1. (1924) L.R. 52 L.A. 13: LL 
2. (1925) L.R. 52 I.A. 367: LL. 


R—50 


.R. 6 L. 69: 48 M.L.J. 386 (P.C.). 
R. 49 B. 700: 49 M.LiJ. 233 (P.C.). 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort William 
in Bengal. | 


PRESENT :—LorD TOMLIN, Lorp THANKERTON, LORD 
RUSSELL or KILLOWEN AND SIR GEORGE LOWNDES. 


Suresh Chandra Mukherjee and another vs. Appellants* 
U. ` 
Srijukta Jyotirmoyee Debi and others .. Respondents, | 
Will—Construction of—Reference to death of legatee—Death at any 
time or in the lifetime of the testatrix. 


Although a reference, in a Will, to death will, prima facie, refer to 
death at any time. 


Held, on the construction of the particular wording of the Will in 
suit, that the reference to death there must be taken to be a reference to 
death in the lifetime of the testatrix. 


. Appeal No. 69 of 1929 from a decree of the High Court, 
Calcutta, dated the 23rd February, 1927, affirming a decree of 


the Subordinate Judge of Dacca, dated the 13th August, 1924. 


The sole question for determination on the present appeal 
was, whether, orrthe true construction of the terms of the Will, 
dated the 3rd October, 1913, of. one Kripamoyee: Debi, there 


‘was. an intestacy: with regard to the residue of the estates de- 


vised therein, as contended on behalf of the plaintiffs-appellants. 


-Both the-Courts in'India decided against the plaintiffs’ conten- 


tion; answering the question in the negative. 
- The material: passages from the Will are set out in’ their 


ORDID judgment. 


Dunne, K.C. and Raikes, K. C. for appellants. 
- Dube for respondents. - 
.The following authorities were cited at the Bar in the 


course of the argument:— 


“Ex parte Rogers’, Lee v., Busk? and Jarman on Wills, 
6th Edition, p.. 676. - 

Ist July, 1930. Their Lordships judgment was delivered 
by . i ; 
Lord RusseLL or KiLLowen.—The principal question for 
determination on this appeal is whether on the true construction 
of a will and.in the events which have happened the testatrix 
died intestate in regard to the one-third share of the. proper- 








*P.C. Appeal No. 69 of. 1929. He i Ist July, 1930. 
_ Bengal Appeal No. 39 of 1927. : 
_, l. (1816) 2 Madd. 449. . 2. (1852) 2 De G, M. & G..810, 
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ties described in clause 6 of her will, which was given to her 
niece, Indumayi Debi for life. | o 


- The Subordinate Judge at Dacca held that there was no 
intestacy, and his decision was affirmed (though on different 
grounds) by the High Court of Judicature at Fort William in 
Bengal.. Cor ara © 

There is no dispute as to the relevant facts. The testa- 
trix, Kripamoyi Debi, had no child of her own, but she had 
three nieces, the daughters of her deceased youngest brother, 
to whom she had acted as a mother. She had also stepsons 
and a stepdaughter, the children of her husband by another 


wife. In those circumstances she made her will on the 3rd 


October, 1913. 
Clause 2, so far as relevant, is in the following terms:— 


‘My said- deceased youngest brother has left three daughters. The 
eldest is Indumayi Debi and her husband is alive; she has three sons 
and a daughter named Suramasundari Debi. The second daughter is 
named Jyotirmayi Debi; she has lost her husband; she has a son named 
Jalad Chandra Mukhopadhyaya, and two daughters named Promodebala 
and -Bibhubala Debi. The third daughter is named ‘Taritmayi Debi; 
her husband is alive, and a son and a daughter have heen born to her. I 
have brought up my said three nieces from their infancy, and I bear 
great affection for them and they too respect and regard me as their 
mother. It is one of my principal objects to make special provisions re- 
garding them by this Will, and it is also my desire to entrust the post of 


the Shebait to them in succession.” : 

By clause 3, she made some provision for her stepsons 
and the sons of deceased stepsons. By clause 4, she made a 
disposition of cash, Government notes and book debts, under 
which benefits were conferred upon her husband, her stepsons, 
her stepdaughter and the daughters of her three nieces. The 
residue of the specific property covered by this clause remain- 
ing after paying the legacies to the legatees appears to be given 
to the three nieces absolutely with gifts over if “at that time” 
any of the nieces be dead. . 


Clauses 5 and 6 run thus: 


“5. On my death the executrix shall so long as the estate left by me 
will be under the management of the executrix, pay to my husband at the 
rate of Rs. 6,000 per year in four equal instalments. Afterwards from the 
time ‘when she will, according to the provisions of this Will, make over 
two-thirds of all the immoveable properties left by me save and except 
the properties of Schedules (Ka), (Kha), (Ga) and (Gha), to her two 
sisters, or to any of her sisters and in case any of her sisters being 
dead, to her sons, the said enjoyers of the properties shall be bound to 
pay to my husband the said sum of money in. equal shares, that is to say; 
the enjoyers of each one-third share shall pay a one-third share of the 
said Rs. 6,000, ie. rupees 2,000 per year in four equal instalments. My 
husband will get the said allowance so long as he will liye, On his death 


Chandra. 
Mukherjee. 
v 


Srijukta 
Jyotirmoyee 
Debi.. 


Lord Russell, 


P; C. 


Suresh 
Chandra 
Mukherjeé- 


v, . 
Stijukta 
_Jyotirmoyee- 
Debi. 





Tjord- Russell, 


Se 2 s e 
396- THE MADRAS LAW JOURNAL REPORTS. | [VOL.. 


none of his heirs shall get the said money, and he shall not bé- competent 
to transfer in any way or sell his right to get the said money, and the 
same shall not be liable to be attached or sold for his debt. If the enjoyers 
of the properties fail to pay the said amount according to the instalment, 
then my husband will be competent to realize the same from the enjoyers 
of the properties with interest at 8 annas per cent. per month out of 
the properties left by’ me. 7 

“6. As regards such of my moveable and immoveable properties, 
claims and arrears of rent, etc., as will remain after excluding the immove- ` 
able properties of Schedules (Ka), (Kha), (Ga) and (Gha), and after 
the division in three equal shares, as provided herein, of the cash Taha- 
bil, G.P. Notes, and loans, and paying the legacies, and leaving out the 
amounts to be reserved in the hands of the executrix for carrying out 
the works provided for above and which cannot be performed within 
six months, the persons named in paragraph 7 will get the properties 
described therein, and of the immoveable properties, the right of enjoy-. 
ment of my dwelling-house shall be regulated by the provisions of para- 
graph 8. The right of enjoyment and ownership of all the remaining 
moveable properties except the moveable property described in paragraph 7, 
and of all the remaining immoveable properties, except the dwelling-house, 
which is to be controlled by the rules provided in paragraph 8, shall 
devolve on the enjoyers of the properties in the following manner, that 
is to say, each one of my nieces will get in life-interest an one-third share 
of all the said residue of the moveable and immoveable properties. If at 
the. time of my death any of my nieces be dead and her sons, or sons 
or grandsons of a deceased son, be alive, then they will get, in absolute 
right, the share of“the said niece according to the rules of inheritance 
of the Hindu Shastras. And in the event of the death of any niece 
without leaving any male heir born of her line, such as son, grandson, 
etc, then her other two sisters, ie, my other two nieces, will get her 
share equally. If one of them be alive and the other dead then 
the male heirs of the dead niece born of her line, such as her sons, sons” 
sons, etc., will, according to the rules ‘of inheritance, get the share which this 
niece would have been entitled to, and in the absence of any such male 
heir the only surviving niece will get the said share; and if she, too, 
he not alive then her male heirs belonging to her line such as sons and- 
sons’ sons, etc., will get the said share. The husband, daughter or. 
daughter’s children of any niece shall not get her share.” 


‘No other portion of the will appears to their Lordships 
to be. of assistance in. the solution of the questions discussed 
before them. 

The testatrix died on the 27th April, 1920. Her three 
nieces all survived her, but the niece Indumayi Debi died on 
the 29th August, 1920, leaving three sons. She, therefore, did 
not die “without leaving any male heir born of her line.’’ 

_ It is the death of Indumayi which has given rise to the 
present difficulty. The beneficial interest of Indumayi Debi in 
a'third share terminated with her death. Is there a gift over 
of that share to anyone either expressly-or by implication ? or 
does the share devolve: as on an intestacy ? 

The Subordinate Judge held in reference to clause 6 of 
the will, that— 
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‘The provision that the two other nieces- remaining alive on the death 
of her other niece (without any limitation regarding the time of her 
death) should get her share only in case she dies without male descend- 
ants,- goes clearly to show that if she leaves male descendants they are 
to get-her share.” 

In other words, he finds an foiea gift in favour of the 
male descendants of Indumayi, or, as he expresses it later :- 


“On consideration of the context of the Will, I find that the real 
intention of the testatrix was that on the death of any of her three nieces 
who survived her, the share for life left to her out of the residuary 
immoveable estate was to vest absolutely in her male descendants accord- 
ing to rules of inheritance under Hindu law.’’ 

A decree was accordingly made upon the footing that no 
intestacy had occurred. 


. -This decree save in so far as it related to costs, was 
affirmed by the. High Court, but as it appears to their Lord- 
ships? upon different grounds. The Judges in the High Court 
construed clause 5 of the Will as containing a gift of the pro- 
perty to the three nieces and their sons, who were to form the 
whole body of residuary legatees. As to clause 6 their view 
was thus expressed : 


“What effect then should be given to paragraph 6 of the Will? In 
my judgment, paragraph: 6, following paragraph 5, ‘Only gives directions 
as to how the residue should be possessed by the different ‘residuary 
legatees, in other words, how the interest should be divided between the 
nieces and their sons, ʻe., it says that the nieces would only get life- 
interest, and necessarily it follows that what is left would belong to their 
various descendants according to the limitation in the, Will. And then 
the provision follows that if any of the nieces dies before the testatrix 
what would happen to her share of the property. In this view of the 
construction of the Will there is no contradiction between one clause and 
the other and the entire dispositions made under the Will may be recon- 
ciled without any difficulty:” 


In the opinion of their Lordships it is not possible to con- 
strue clause 5 as containing any gift of the property ‘covered 
by clause 6 in favour of any person. It only in terms refers 
to two-thirds of the immoveable property covered by clause 6, 
and in relation to the property to which it does refer, clduse 5 
is in form narrative only. The object of clause 5 is to provide 
a life annuity to the husband of the testatrix, and it may with 
sufficient accuracy be paraphrased thus: 


- ‘So long as the estate is undistributed my executrix is to pay Rs. 6,000 
per year to my husband. After my executrix has (according to clause 6) 
‘handed over two-thirds of the immoveable property to her two sisters, or 
to any of her sisters, and, in ‘case any of her sisters being dead, to the 
dead sisters’ sons, the persons enjoying the properties’ shall be found to 
pay Rs. 6,000.” 


Their Lordships are unable to agree with the reasons given 
by the High Court. Nor do they feel able to imply any gift in 
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favour of the male descendants of Indumayi Debi. The portion 
of clause 6 of the Will which commences with the words “And 
in the event of the death of any niece without leaving any male 
heir,” is the only possible provision in the Will under which 
such a gift could be implied in favour of male heirs who survived 
the niece: But even then, the gift could only be implied if the 
death of the niece took place at a time to which the clause 
relates. It becomes necessary, therefore, to consider whether 
the clause relates to death at any time or at some particular 
time, 


Although a reference to death will, prima facte, refer to 
death at any time, the wording of clause 6 seems to their Lord- 
ships to confine that provision to death in the lifetime of the 
testatrix. Upon no other hypothesis does it seem possible to 
account for the testatrix (after giving the share to the other 
two nieces, and, in certain events, to “the only surviving niece’’) 
then proceeding to dispose of the share.on the footing that “the 
only surviving niece” is herself dead. Upon the particular 
wording of this Will their Lordships think that this reference 
to death must betaken to be a reference to death in the life- 
time of the testatrix. l 


Difficult as it would be to imply the suggested gift if the 
clause had referred to death at any time, it is in the opinion of 
their Lordships impossible to make the implication if the clause 
is confined, as they think it must be, to death in the lifetime of 
the testatrix. l 


Their Lordships derive no assistance from any authorities 
in the construction.of the very special language employed in 
this particular will. The result is that the testatrix has not in 
the events which have happened made any disposition after the 
death of Indumayi Debi of the:share in which, under clause 6, 
she Had a life-interest, but has died intestate in respect thereof. 
The same reasoning will apply to the other two shares in which 
Jyotimayi Debi and Taritmayi Dehi the first and third respond- 
ents took similar interests, though their life-estates are still 
subsisting. 


Their Lordships are of opinion that this appeal should be 
allowed, and that it ‘should be declared that as regards the one- 
third share of the property in which, under clause 6 of the will, 
Indumayi Debi had a life-interest and subject to such life-in- 
terest, the testatrix died intestate in respect thereof. There 
‘should also be a similar declaration in the case of the other 
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two shares. The costs of all parties of this appeal will be paid 
out of the estate of the testatrix. 

The case will be remitted to the High Court in order that 
the necessary variations in the existing order, including and 
consequent upon such declarations, may be made. 


Their Lordships will humbly advise His Majesty accord- 
ingly. 
Solicitors for appellants. W. W. Box & Co, 
Solicitors for respondents: Watkins & Hunter. 
K.J.R. Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of the 
North-West Frontier Province. ] 


PRESENT:—LorpD THANKERTON, LORD RUSSELL oF KILLO- 
WEN, SIR LANCELOT SANDERSON AND SIR GEORGE LOWNDES. 


Jahandad Khan and others .. Appellanis* 
v. . - 
Khan Bahadur Abdul Ghafur Khan .. Respondent. 


- Adverse possession, title by—lWaste and uncultivated lna Birden of 
proof. 

In a suit by the plaintiff to establish a right by adverse possession to 2 
Bela (a chur or an island of waste ground), the onus is on him. to estab- 
lish affirmatively his adverse possession for 12 years preceding the suit. 
‘The possession which he is required to prove must be adequate in con- 
tinuity, in publicity, and in extent to show that ‘it is possession adverse to 
the competitor; and though there may be special difficulty in establishing 
this in the case of waste or uncultivated jungle land, the onus nevertheless 
lies upon the plaintiff to prove affirmatively his exclusive possession of 
the Bela for the requisite period of 12 years. 

Held, that, having regard to the revenue entries in which possession 
was throughout shown as being with the defendants, and the other evi- 
dence on the record, the plaintiff had failed to discharge the onus that lay 
upon him. 7 

Radhamoni Debi v. Collector of Khulna, (1900) L.R. 27 1A. 136 at 140: 
LL.R°27 C. 943 (P.C.) and Kuthali Moothavar v. Peringati Kunharankutty, 
(1921). L.R. 48 I.A. 395 at 402: LL.R. 44 M.- 883: 41 ee 650 (P.C.), 
referred to. 

Judgment of the Judicial Comnissionet reversed. 


Appeal No. 68 of 1928 from a decree of the Jadida Com- 
missioner for the North-West Frontier Province, Peshawar, 
dated the 3rd February, 1927, which reversed a decree of the 
‘District Judgé of Peshawar, dated the .17th July,. as and 
‘decreed the plaintiff's suit with costs. 
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. Fhe material facts of the case are set out in their Lord- 
ships judgment. 


De Gruyther, K.C, and Parikh for appellants. 
Dunne, K.C. and Wallach for respondent. 


17th June, 1930. “Their Lordships’ judgment was deli- 
vered by’ ` l 

Sır GEORGE Lownpes.—The Khans of Zaida and Hund 
are owners of adjacent landed estates on the bank of the Indus. 
Near by and situated between two branches of the river is an 
island of waste ground, a portion of which, comprising about 
20 acres, is covered with shisham trees of considerable value. 
This plot is known as Bela Fakir Buti, and now bears survey 
number 2084, but is unassessed. The part of the island in 
which the Bela lies is just opposite to a bungalow belonging to 
the Khan of Zaida in the village of Rana Dheri, and has for 
long béen a subject of dispute between the rival estates. Prior 
to 1875 the Bela, together with most of the rest of the island, 
then bearing Khasra numbers 1—6, was entered in the revenue 
records as the property and in the possession of Zaida. In 
that year the. Khan of Hund instituted a suit in respect of 
this area, claiming both title and possession, and’ praying that 
it might be recorded as his property. His suit succeeded; it 


-was held that the area claimed was part of the Hund estate, 


and: itwas ‘ordered that’ the Revenue:authorities should make 
the necessary entry in the settlement papers. The decree also 
directed possession to be given, but there is no evidence that 
this was done. 


In the present proceedings it is only the Bela that is in 
dispute. It is admitted that it was part of the area covered 
by the decision of the 1875 suit, and it is clear, therefore, that 
so far as the claim of Zaida is based upon title, it must fail. 
l The real question in the case, however, is whether the Khan 
of Zaida has established a right to the Bela by adverse posses- 
sion. The suit out of which this appeal has arisen followed 
upon proceedings taken under section 145 of the Criminal Pro- 
cedure Code. In 1922, the Khan of Zaida commenced to fell 
trees on the Bela and his men were forcibly evicted by the 
Khans of Hund. The Khan of Zaida then applied to the Dis- 


trict Magistrate under the section above referred -to, alleging 


that he was in possession, and praying for reinstatement -and 
protection. The District Magistrate held an enquiry -and came 
to the conclusion that ownership and possession were with Hund. 
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Thereupon the suit was instituted by the Khan of Zaida pray- 
ing for a declaration of his title and for possession. 


Under these circumstances it lay upon him to establish 
affirmatively his adverse possession of the Bela for 12 years 
prior to 1922. The District Judge of Peshawar, by whom the 
suit was tried, held that he had not done so, and dismissed his 
suit. The Judicial Commissioner, on appeal, held that he had, 
and gave him a decree for possession as owner. The Khans 
of Hund now appeal to His Majesty in Council. The Khan 
of Zaida is the respondent. 


The possession which the respondent is re to prove 
“must be adequate in continuity, in publicity, and in extent 
to show that it is possession adverse to the competitor” (per 
Lord Robertson, in delivering the judgment of the Board in 
Radhamom Debi v. Collactor of Khuina.*) Their Lordships 
think that there is special difficulty in establishing this in the 
case of uncultivated jungle land such as the Bela in dispute, 
which produces nothing beyond self-sown trees and a seasonal 
crop of wild grass: see the remarks of Lord Shaw in Kuthali 
Moothavar v. Peringati Kunharankutty.’ e 


There is, as might be expected in such a case, a mass of 
oral evidence on both sides, most of ‘which is unsatisfying. 
Standing out from it is the evidence of the Government records, 
in which, apparently from 1891, and certainly from 1895 right 
down to 1922, when the present dispute arose, possession is 
shown as being with the appellants. It is not disputed that these 
records come within the terms of section 44 of Act XVII of 
1887, and, therefore, that the entries of the appellants’ posses- 
sion must be presumed to be true until the contrary is proved. 


In the course of the settlement proceedings of 1894 the 
old dispute between the two estates was reopened, and- the 
settlement collector ordered all the land except certain plots, 
which admittedly do not include the Bela in dispute, to be en- 
tered as the property and as in the possession of Hund. This 
order was carried out by the records above referred to. It is 
clear that the respondent was a party to and fully informed of 
these proceedings, but he took no steps thereafter to establish 
his title, though his case even now is that his possession had 
continued undisturbed after and in despite of the 1875 decree. 
The Patwari of Hund, who had held office from 1919, and 
whose duty it was to inspect twice a year every survey number 





1. (1900) L.R. 27 I.A. 136 at 140: I.L.R. 27 C. 943 (P.C.). 
2. (1921) L.R. 48 I.A. 395 at 402: I.L.R. 44 M. 883: 41 M.L.J. 650 (P.C.). 
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ae in his circle and to enter, with other particulars, in whose posses- 
Jahandad sion they were, was a witness in the case.- In addition to 


Ehan vouching the Government records he deposed to having found 
Khan at his biennial inspections prior to 1922 men from Hund in 
adr possession of the Bela. The Trial Judge attached consider- 
Khan. able weight to his evidence, supported as it was by the records, 
Sir George and their Lordships think that he was right in so doing, and 
Lowndes. that.the Judicial Commissioner. who disagreed with him on this 


point failed to appreciate its true significance. Entries of pos- 
session would be open to the inspection of the respondent, who 
was not merely an educated man, but a first grade District 
Judge, and their Lordships find it hard to believe that if he had 
in fact been in open and continuous possession of the Bela for 
a number of years, a man of his position and experience would 
have allowed such entries to pass unchallenged. This would, 
their Lordships think, be the more remarkable if, as the res- 
pondent stated in his application to the District Magistrate in 
1922, the appellants and their ancestors had been “incessantly 
trying to secure possession of the Bela from 1875.” 


Under these circumstances their Lordships must hold that 
it would require very clear and definite evidence of posses- 
sion by the respondent to discharge the onus which is upon 
him. Their Lordships doubt whether the Judicial Commis- 
sioner ‚approached this question in the right, way.. He seems 
rather to have thought that where both sides gave evidence of 
possession it was sufficient for him to be satisfied that the 
evidence adduced for the respondent was more worthy of credit 
than. that on the other side. He says that “though none of 
the individual points” upon which the respondent relied “may 
be very strong, yet the cumulative effect of all of them is 
sufficient,:to discharge the initial burden of proof which lay 
upon the plaintiff,” and that “this being so it is for the defend- 
ants*to show that they have maintained their title and have not 
been excluded by the plaintiff.’’ 


It is impossible for their Lordships to accept this as the 
true criterion in such a case. The only question can be whether 
the respondent has established affirmatively his exclusive pos- 
session of the Bela for the requisite period of 12 years, and 
this, in their Lordships’ opinion, he has failed to do. 


Their Lordships have been taken through all the evidence 
upon which the respondent’s counsel relies, and they have come 
to the conclusion that taken with the other facts, to which 
reference has already been made, it falls short of establishing 


t 
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‘his case. The cutting of trees by the respondent does not go 
back beyond 1916, and it is at least noteworthy that as soon as 
felling was planned on any large scale the appellants interfered. 
‘The marking of the trees to which one witness deposes is not 
even referred to -by the respondent in his exainination, and if 
it in fact took place may be ascribed to no earlier date. ` The 
grazing and carrying away of grass and the cutting of firewood 
could be little more than sporadic invasions of a conveniently 
adjacent jungle. The temporary occupation by a fakir with the 
respondent’s permission is of no real significance. The absence 
from the long tale of witnesses of Shera, who is said to have 
been employed by the respondent for eight or nine years as his 
custodian of the Bela, and whose evidence would have been 
most material, is altogether unexplained. ` The fact that in 1911 
the respondent succeeded in establishing his title by adverse 
possession to certain cultivated plots on the other side of the 
river which were within the Hund boundary, is clearly no 
evidence of his possession of the Bela. 

. Their Lordships think that the Trial Judge approached his 
examination of the case from the right point ef view, and that 
he came to a correct conclusion upon the evidence: They think 
that the decree of the Judicial Commissioner should be set aside, 
and that of the District Judge restored, and they will humbly 
advise His Majesty accordingly. The respondent must pay 
the costs before the Judicial Commissioner and here. - 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitor for respondent: H. S. L. Polak. 


K.J.R. Appeal a allowed. 
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theft by persons unconnected with -business—If allowable in camping 
profits. 

Held, by the Full Bench, The Chief Justice and Curgenven, J. a 
krishna Aiyar, J., dissenting): Loss incurred by the assessee due to theft 
-by persons unconnected with his business cannot be said to be iiicidental 
to the business of a money-lender. It cannot, therefore, be deducted in 
computing his taxable profits. 

Cases of embezzlement by employees stand on a. different Nole : 

Anantakrishna Aiyar, J—What should be considered as “stock-in-trade” 
should be decided with regard to the nature of the-business and. other cir- 
cumstances. It is well known that Nattukottai Chetties carry on their busi- 
ness even after the usual banking hours. - Monies kept for purposes of their 
trade after such office hours are monies kept in the usual course of, business 
as part of the stock-in-trade. A loss of such monies by theft is a risk 
incidental to the money-lending business and should, therefore, be allowed. 


This conclusion is supported, by the analogy of allowances made in 
practice, for’ losses sustained by Railway administrations and other com- 


: mon carriers by way of compensation paid for accidents to passengers, for 


‘damages awarded to an employee for wrongful dismissal, for defalcations 


‘of employees, and for loss by flood or tempest. 


Case stated by the Commissioner of Income-tax, Madras, 
is. as follows:— 


In accordance with the High Courts order I have 
the honour to refer the following case: for the decision of the 
Honourable the Judges of the High Court under section 66 (3). 

2. The facts are as follows:—The petitioners. are a register- 
ed firm carrying on banking business at Karaikudi, Kayan, Moul- 
meingytn and Einme in British India and at Kuala Lampur in 
Federated Malay States with their headquarters at Karaikudi in 
the Ramnad District within the jurisdiction of the Income-tax 
Officer, Karaikudi, I Circle. 


3. On the night of 21st October, 1926, certain persons broke 
into the strong-room of a house at Moulmeingyun occupied by 
the petitioners and by two other firms, and stole cash and currency 
notes of the value of Rs: 9,335, besides certain jewels not now in 
question. . On 5th August, 1927, four persons were convicted of 


‘the* said ‘offence by the Special Power Magistrate, Myaungmya. 


One of these. persons had been employed as a cook at the above- 
nientioned premises, but was not so employed at the time of the 
offence. This person was convicted in addition under section 328, 
Indiah Penal Code, of administering drugs to the inmates of the 
house to facilitate the commission of the theft. Adjoining the 
house were a kitchen and cattle-shed and it may be taken that the 
house was used partly for the business of the firm and partly as 
a residence. 

4. The petitioners claimed that this sum of Rs. 9,335 should 
be allowed as expenditure in computing the profits of their Moul- 
meingyun branch. The claim was disallowed on the ground that 


‘the ldss-was of a capital nature. On application being made to 
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me to state a case to the High Court, it appeared to me that the 
sum in question had not been lost or expended in the course of 
the petitioners’ business, and that in this state of the facts no 
question of law could arise. ' 


5. In the above order the High Court has directed me to 
refer the following question :— 

‘Whether the loss incurred by théft of money used in the money-lending 
business and in the business premises should be allowed for in computing the 
income-tax.” $ 

6. The deductions to be allowed in computing the profits of 
a business are described in Section 10, Sub-section (2) of the 
Indian Income-tax Act (XI of 1922). In my opinion the deduction 
now claimed is not covered by any one of the provisions of that 
` sub-section. Clauses(i) to (viii) refer to rent, cost of repairs, 
interest on capital, insurance premium, allowance for depreciation, 
land revenue and local taxes. -The present claim does not come 
under any of these descriptions. Clause (ix) refers to “any ex- 
penditure (not being in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits or gains.” The sum 
claimed here is not money expended or laid out. It is not expendi- 
ture, but an accidental loss. I do not consider that a loss is a 
kind of expenditure, but even if I am wrong im this it cannot be 
said that this loss was “incurred solely for the purpose” of earn- 
ing the profits and gains of the business. 

7, In my opinion the loss was not one incurred in the busi- 
ness at all. The petitioners quote the analogy of money lent out 
and found to be irrecoverable. But the loss of money lent out is, 
in my ‘opinion, a result of business transactions, whereas the loss 
now claimed is due to an occurrence which was not part of the 
business at all and had nothing to do with it. It is also claimed 
that this loss should be allowed because a loss due to embezzlement 
by an employee is allowable. The decision reported in Jagarnati, 
Therani v. Commissioner of Income-tax, Bihar and Orissa’ is 
quoted in this connection. The ground of that decision is that the 
loss “springs directly from the necessity of deputing certain duties 
to an employee,” in other words, is one incurred in the ‘course 
of the business. It seems to follow from this that a loss due to 
theft committed by persons unconnected with the business is not 
allowable. | 

V. Rajagopala Aiyar for petitioners. 

M., Patanjali Sastri for respondent. 

The Court delivered the following 

Jupements. Beasley, C.J—The facts in this case have 
been sufficiently set out in the answers to the question referred 
to us of. my learned brothers Anantakrishna Aiyar and 





core. © L (1925) 2 I.T.C. 4. 





F. B. 
Ramaswami 
Chettiar 
D. 
The 
Commi'sic ner 
of Income-tax, 
€“ Madras. 


Beasley, C.J. 


F. B. 
— 
Ramaswam}j 
Chettiar 
v. 
The 
Commissioner 


of Income-tax,’ 


Madras. 





Beasley, C.J. 


406- THE MADRAS LAW JOURNAL REPORTS, | [vor. 


Curgenven, JJ., which I have had the advantage of seeing and I 

therefore do not propose to state them. The question ‘seems 

to me to resolve itself into one as to whether the loss sustained 

by the assessee in this case was one which can be described as 

incidental to his business. If it was, then he is entitled to. have 

his profits upon which he is liable to pay income-tax reduced 

by the amount of that loss. It was argued for the assessee (1) 

that the robbery of the assessee’s money was one which was in- - 
cidental to his business of a money-lender,. and (2) that the 

money stolen was his “stock-in-trade,” because it was money 

which, had it not been stolen, was available to him for the 

purpose of ‘lending to borrowers and making a profit thereby. 

There is no evidence in this case that this sum was “stock-in- 

trade’ at all and the money would seem to me to be capital plus 

the profits collected by the assessee. If this money was capi- 

tal, then the assessee would not be entitled to a deduction on 

accotint of, its loss. So far as the money stolen was the pro- 

fit of the assessee, unless it can be shown that its loss was inci- 

dental to the business he carried on, he cannot claim a deduction 

in respect of it. Jf any one is paid a sum due to him as pro- 

fits and he puts that in his pocket and on his way home is robbed 

of it, it would be, I think, difficult to contend that such a loss 
was- incidental to his business. Still more so when he has 

reached his. home and put those profits in a strong room or 
some other place regarded by him to be a place of safety. I 

can well understand that in cases where the collection of profits 

or payment of debts due is entrusted to a gumastah or servant 

for collection and that ‘person runs away with the money or 

otherwise improperly deals with it, the assessee should be allow- 

ed a deduction because such a loss as that would be incidental 

to his business. He has to employ servants for the purpose of 

collecting sums of money due to him and there is the risk that 
such servant may prove to be dishonest and instead of paying 
the profits over to him convert them to his own use. But I 

cannot distinguish the present case from the case of any pro- 
fessional man or trader who, having collected his profits, is sub- 

sequently robbed of them by a stranger to his business. In 
this case none of the thieves were the then servants of the 

assessee although one of them had formerly been his cook. This 

is no doubt a very hard case and, whilst I have every sympa- 

thy with the assessee, I am unable to answer the question except 

in the negative. The question referred to us is rather too gene- 

ral. but upon the facts of this case which, in my opinion, are 

not at all adequately set out, that must be my answer. 
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The result is that the answer of this Full Bench is in the 
negative and the assessee is directed to pay the costs of the 
Income-tax Commissioner which we fix at Rs. 250. 


Anantakrishna Atyar, J—I have the misfortune in this 


case to differ from the opinion of my Lord the learned Chief 
Justice, and of my learned brother Curgenven, J. 


The question referred for our decision under section 66 
of the Indian Income-tax Act is “Whether the loss incurred by 
theft of money used in the money-lending business, and in the 
business premises should be allowed for in computing the 
income-tax.’’ l 


The question raised is one of very great importance, and 
the case is one of first impression, no case directly deciding the 
point having been brought to our attention. 


One should have liked that more facts were available; the 


facts, as they appear in the records before us, are the fol- 
lowing :-— 


The petitioners are a registered firm of Nattukottai Chetties 
carrying on money-lending business at Karaikudi and other 
places in British India, and at Kuala Lampur in Federated Malay 
States, the headquarters being at Karaikudi in the Ramnad 
District. On the night of the 21st October, 1926, certain 
persons broke into the strong room of the house at Moulmein- 
gyun (Burma) occupied by the petitioners and by two other 
firms, and stole cash and currency notes of the value of Rs. 9,335 
besides certain jewels which had been pledged with the firm, as 
security, by certain customers. On 5th August, 1927, four 
persons were convicted of the said offence by the Magistrate. 
One of these persons had been employed as a cook at the above- 
mentioned premises. Though he was not so employed at the 
time of the offence, he was convicted, in addition, under section 
328, Indian Penal Code, of administering drugs to the inmates 
of the house to facilitate the commission of the theft. The 
Commissioner of Income-tax stated that he had since the deci- 
sion of the Income-tax Officer ascertained that the loss of the 
cash and the jewels was genuine. He, however, was of opinion 
that there was no provision of law under which the assessees 
would bè entitled to deduction claimed in respect of the cash 
and currency notes, that the loss could neither be said to’ be a 
business loss nor expenditure incurred for earning profits; and 
that the loss in question is loss of capital. The decision in 
Jagarnath Therani v. Commissioner of Income-tax, Bihar 
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and Orissa’ was distinguished on the ground that the 
loss in the present case could not be said to have 
been incurred in the business at all, and that such a 
loss could not be said to have been incurred solely 
for the purpose of earning the profits and gains of the busi- 
ness. He, therefore, held that the loss due to theft committed 
by persons unconnected with the’ business is not allowable as 
a deduction. 


The learned Counsel who appeared in support of the 
assessment argued that the allowance now claimed could not be 
brought under any one of the clauses of section 10 of the Act, 
which, he argued, exhausted the headings under which allow- 
ances could be claimed by assessees. I am unable to accede to 
that contention. Section 10, no doubt, directs that the allow- 
ances mentioned in the section should be made in favour of the 
assessee; but in my view it does not necessarily follow that the 
assessee is not entitled to the allowance now in question simply 
because it is not specifically mentioned in section 10. Under 
clause 1 of section 10, tax is payable only in respect of the 
profits or gains af any business carried on by the assessee. The 
Court has to find out what the profits or gains of the business 
amounted to. In the absence of any specific provisions in the 
Act, the profits or gains of a business have to be ascertained 
by the ordinary commercial methods. If the argument ad- 
vancéd on behalf of the Crown be accepted, it would follow that 
no allowance could be claimed for instance for bad debts actually 
written off during the year, since there is no specific provision 
in section 10 for allowing such deduction. But it could not 
be, and in fact was not, contended that allowance should not be 
made for such bad debts. The practice of making allowance 
for such bad debts has become firmly established. As the Court 
has to find out the amount of profits or gains of the business 
during the period, the question arises whether the loss by theft 


` in question should be deducted when the profits are ascer- 


tained. 
As pointed out in Konstam’s book, 


“The net profits of the trade or business should be computed by 
reasonable business methods, subject to. any specific directions contained 
in the Income-tax Act.” 


Lord Herschell observed in Russell v. Town and County 
Bank? as follows: 

‘*The profit of a trade or business is the surplus by which the receipts 

from the trade or business exceed the expenditure necessary for the 


1. (1925) 2 I.T.C. 4. 2. (1888) 13 A.C. 418 at 424. 
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purpose of earning those receipts. . . . Unless and until you have 
ascertained that there is such a balance, nothing exists to which the name 
‘profits’ can properly be applied.” 


Similar observations were made by Lord Parker in Usher’s 
Wiltshire Brewery, Lid. v. Bruce’: 
‘Where a deduction is proper and necessary to be made in ofder to 


ascertain the balance of profits and gains, it ought to be allowed. 
provided there is no prohibition against such an allowance.’ 


It was argued for the assessee that the allowance claimed 
would come under section 10 (2) (ix): 


“Any expenditure (not being in the nature of capital expenditure) in- 
curred solely for the purposé of earning such profits or gains.” 


It was also argued that in the case of money-lending busi- 
ness of Nattukottai Chetties, the loss in question must be taken 
to be loss of stock-in-trade. On the other side, it was argued 
for the Crown that the loss in question could not be said to be 
an expenditure incurred, much less, solely, for the purpose of 
earning such profits or gains, and that in any event it should 
be taken to be expenditure in the nature of “capital” expendi- 
ture. It was also argued that the monies in question: could 
not be said to be “stock-in-trade” in the ordinary sense of the 
expression. Having regard to the way in which such people 
carry on their money-lending business, it would seem to be 
essential for the successful carrying on of their business to have 
cash with them even after “the usual -banking hours”. They 
carry on their business operations, as is well known, even after 
the offices of the European Banks.are closed for business for 
the day. Keeping monies with them for purposes of their 
trade after such office hours could not, therefore, in my view, 
be said to be anything else than keeping monies in the usual 
course of their business. The profits made by them by doing 
business after the usual office banking hours are surely liable 
to income-tax. The finding, as I understand it, is that in the 
usual course of business the remaining cash, ete., on hand and 
the jewels received on pledge from the customers were kept in 
the ‘‘strong room” of the -business premises, and that thieves 
broke into the strong room and stole the cash and currency notes 
and the jewels. The fact of theft having been found, I think 
that the loss in question should be taken to be a loss connected 
with or arising out of the money-lending trade or business of 
the assessees. With reference to the jewels thus lost, the 
Income-tax authorities have, and, in my opinion, rightly, made 
allowance; but I think that allowance should be made 
also for the cash and currency notes amounting to Rs. 9,335 
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thus lost. I am unable to agree with the contention of the 


Crown that the loss in question, should, if at all, be taken to 
be loss of “capital”. It is true, as pointed out on behalf of the 
assessees, that the profits of the Moulmeingyun business for 
the period in question was computed by the Income-tax authori- 
ties to be over Rs. 20,000. But that circumstance by itself is 
no ground for holding that the item in question should be taken ` 
as loss.of profits, and not loss of capital. Whether a particu- 
lar item is really capital expenditure or not has to be decided 
having regard to various considerations. Of course it is well 
established that when once profits have been earned during the 
period, it does not matter how the same is dealt with subse- 
quently. 

I am inclined to the view that in the case before us, the 
cash and currency notes, etc., lost, should be taken to be “stock- 
in-trade” of the assessee’s business. What ‘should be consi- 
dered as stock-in-trade of a business should be decided after 
having regard to the nature of the particular business, its re- 
quirements, and other circumstances essentially connected with 
the successful carrying out of the particular business. 

_ In Punjab National Bank v. Commissioner of Income-tax* 
the question was raised whether allowance should be made for 
depreciation in the case of certain Government securities held 
by a firm. The answer would depend on the „question whether 
those securities were held by the firm (Bank) with the object 
of dealing with them from day to day in the ordinary course 
of its business including that of buying and selling Govern- 
ment securities in the usual course, or whether such Govern- 
ment securities were purchased by the firm (Bank) with the 
object of constituting the same as a sort of reserve in lieu of 
cash. In the case of the former, allowance should be made for 
depreciation (the reason being that the Government securities 
should, in such a case, be treated as “stock-in-trade’ of the 


‘ Bank); but not in the case of the latter. 


In the case of money-lending business such as the one 
before us, I think that the reasonable view to take as regards 
stock-in-trade is the one indicated by me before. 

The decision in Jagarnath Therani v. Commissioner 
of Income-tax, Bihar and Orissa’, so far as it goes, 
also supports this view. There, some money was en- 
trusted to a gumastha of a firm in the usual course 





1. (1925) 2 I.T.C. 4. 
3. (1926) I.L.R. 7 L. 227: 2 I.T.C. 184, 
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of business with instructions to pay the same to a 
creditor of the firm. The gumastha embezzled the monies, He 
was criminally prosecuted, but was acquitted, his defence being 
that he was robbed of the money. The case in Jagarnath 
-Theram v. Commissioner of Income-tax, Bihar and Orissa’, 
however, was comparatively a plainer case than the one before 
us, and the Court, if one may say so with respect, very pro- 
perly held that the loss was connected with and arose out of 


the business, and was not prima facie a loss in the nature of 
capital expenditure. 


On behalf of the assessees, the decision of Rowlatt, J., in 
Curtis v. J. & Y. Oldfield, Lid.*, was referred to before us. 
At page 330 the learned Judge observed as follows :— 

“I quite think, with Mr. Latter, that if you have a business, in the 
course of which you have to employ subordinates, and owing to the negli- 
gence or the dishonesty of the subordinates, some of the receipts of the 
business do not find their way into the till, or some of the bills are not 
collected at all, or something of that sort, that may be an expense connect- 


ed with and arising out of the trade in the most complete sense of the 
word.” 


Stress was laid on the words “something of that sort” 
occurring in that judgment. But the words “are too wide and 
one cannot ‘be certain that the learned Judge had a case like 
the present in his view. Too much importance should not, I 
think, be attached to the above observation in the circumstances. 
It was argued on behalf of the Crown that theft should not be 
taken to be anything connected with or arising out of the 

assessee’s money-lending business. In my view that is stating the 
' position rather too broadly. In the case of Railway Adminis- 
trations and other common carriers, the practice seems to be 
to make allowance for losses sustained by them in compensat- 
ing passengers for accidents in travelling over the railway, etc. 
That the practice is to make such allowance in favour of com- 
mon carriers is taken for granted in the judgment of Lord 
Loreburn, L.C., in Strong and Company, Lid. v. Woodtfield. 
At page 452 the Lord Chancellor observed as follows:— 


“In my opinion, however, it does not follow that if a loss is in any 
sense connected with the trade, it must always be allowed as a deduction; 
for it may be only remotely connected with the trade, or it may be con- 
nected with something else quite as much as or even more than with the 
trade. I think only such losses can be deducted as are connected with 
in the sense that they are really incidental to the trade itself. They 
cannot’ be deducted if they are mainly incidental to some other voca- 
tion or fall on the trader in some character- other than that of trader. 
The nature of the trade is to be considered. To give an illustration, 


te 
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losses sustained by a railway company in compensating passengers for 
accidents in travelling might be deducted.’’ 


If losses sustained by a railway company in compensating 
passengers for accidents in travelling over its line could be 
deducted, it would seem to follow that losses similarly .sustain- 
ed by a railway company in compensating owners and consig- 
nees of goods entrusted to them for carriage, but which were 
lost during transit by theft, could also be deducted in proper 
cases. That could seem to resemble the present case, and the 
observations by the Lord Chancellor, I think prima facte, 
support the contention of the assessee before us. 

No doubt the further observations made by the Lord Chan- 
cellor should also be kept in view. It was remarked later on 
at page 452: 

“Many cases might be put near the line, and no degree of ingenuity 


can frame a formula so precise and comprehensive as to solve at sight 
all the cases that may arise.” 


The loss must be something in the nature of a commercial 


loss. Whether a particular loss is of that nature or not would 


have to be decided with reference to all the circumstances of 
a case. In Royal Insurance Co. v. Watson? Lord Shand expressed 
the opinion that damages awarded to an employee for wrongful 
dismissal would be allowable as a deduction. Damages for 
libel against a newspaper proprietor would appear to be loss in 
the ordinary course of business of proprietors of newspapers. 
See Pratt and Redman’s Income-tax Law, 10th Edition, page 
112. 
To the argument urged on behalf of the Crown that it is 
no part of the assessee’s business to deal with thefts, the fol- 
lowing observations of Lord Buckmaster in Gliksten & Son, 
Lid. v. Green" may be referred to. There, the question was 
whether the amount received by a firm of timber merchants 
from fire insurance companies in respect of stock of timber 
destroyed by fire could he assessed to income-tax. At page 
384 Lord Buckmaster observed as follows:— 


“Tf this results in a gain, as it has done, it appears to me to be an 
ordinary gain—a gain which has teken place in the course of their trade— 
none the less because, as Mr. Macmillan put it, and as I think Sir John 
Simon before him appears to have put it, it is no part of a timber 
merchant’s business to trade in fires.’’ 


If, in the present case the stock-in-trade of the assessees 
before us including balance on hand each day and the jewels, 
etc., received on pledge from customers, had been insured at a 
particular figure against fire or theft, and the amount was 





6. (1896-7) A.C. 1. 7. (1929) A.C, 381: 14 T.C. 365, 
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accordingly received from the insurers on the occurrence of fire 
or theft, then the amount so received would, according to the 
decision in Gliksten & Son, Ltd. v. Green" be prima facie tax- 
able. The premia paid in respect of such insurance is allowed 
to the assessee [see S. 10 (2) (tv)], and in return, the amount 
‘received by the assessee from the insurers would seem liable 
to be assessed to income-tax. If no insurance had been effected 
by the assessees, no premium is paid and no allowance is made 
on account of premium; and in case of loss, the assessee rc- 
ceives no amount from insurers, and therefore no such amount 
could be included in the assessment. The reasoning would seem 
to lead to the conclusion that the loss even if uninsured should 
be deducted, as I have come to the conclusion that the loss is 
connected with the business and is really incidental to the trade 
itself, having regard to the nature of the trade or business of 
the assessee. 

Turning to the English Text-Books on Income-tax Law. 
I find the following statements in Sanders’ Income-tax, 3rd, edi- 
tion. At page 310 it is stated that “a deduction is allowed in 
tespect of employees’ theft.” At page 196, it is stated, that 
“loss from embezzlement is deductible.” Similarly at page 163, 
“deduction is allowed in practice for the loss arising from defal- 
cations of employees.” At page 203, there are two passages 
which are rather important: “a deduction is permitted in practice 
for fire insurance premiums’’; also, “loss of stock through fire 
is deductible in so far as it is not recovered by insurance, but 
loss of building does not form an admissible deduction.” I 
also note that, “loss by flood or tempest” is allowed in case of 
assessments under Sch. ‘A. The above statements, so far as 
they go, would seem to lend support to the assessees’ contention 
in the present case. 

Each case has to be decided with reference to the facts and 
circumstances relating thereto, and having regard to the nature 
and methods of trade or business in question. Having regard 
to the circumstances of the present case, and the findings of 
fact arrived at by the Income-tax Commissioner, I think that 
the assessees are entitled to the deduction of Rs. 9,335 claimed 
by them, and I would answer the question in the affirmative. 

Curgenven, J—The question which the Commissioner 
refers is: 


‘Whether the loss incurred by theft of money used in the monev- 
lending business and in the business premises should be allowed for in 
computing the income-tax.” 


7. (1929) A.C. 381: 14 T.C. 368, 
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The Commissioner rightly observes that a' loss of this cha- 
racter is not included within any of the deductions permis- 
sible under section 10 (2) of the Act. But that does not con- 
clude the matter, because section 10 provides for the taxation 
of the profits of a business, and we have therefore to consider 
whether, in computing profits, the amount of such a loss may 
be deducted from them. It is settled, for instance, that a bad 
debt incurred by a money-lender may be so deducted, on the 
ground that it is a loss incidental to his business, so that it is 
fair, in assessing his net profits, to take account of losses’ as 
well as gains. Such a loss, it appears to me, must satisfy two 
conditions: (1) it must be a loss of part of the stock-in-trade 
of the business, and (2) it must be a Joss of such a kind as is 
incidental to the business. - 


As regards (1), the question describes the money lost as 
“money used in the money-lending business,” and taking this 
to mean money actually in use in the carrying on of the busi- 
ness, I feel no difficulty in holding that it was part of the money- 
lender’s stock-in-trade. It may have included profits earned 
in previous transactions, but if those profits were themselves to 
be applied to the business, and were kept in hand for that pur- 
pose, they would not, I think, be any the less part of the stock- 
in-trade. 

Requirement No. (2) presents greater difficulties, because 
I think it is clear that not all kinds of losses of stock-in-trade 
can be said to be incidental to the business. A loss, to be inci- 
dental, must be such as in the ordinary course, and having due 
regard to the peculiar risks attendant upon the conduct of the 
business, is likely from time to time to occur. Cases of embez- 
zlement by subordinates, such as formed the subject of Jagar- 
nath Therani v. Commissioner of IMcome-tax, Bihar and Orissat 
would be losses of this nature, because the employment of clerks 
and servants is unavoidable, and the employer is likely, sooner or 
later, to be the victim of their dishonesty or negligence. That 
such a loss might be classed as a form of expense arising out 
of trade was recognised in Curtis v. J. & Y. Oldfield, Ltd.* although 
in the particular circumstances of that case, as I read it, the 
money lost no longer formed part of the stock-in-trade. The 
test whether the loss was, in the language of the English rule, 


' “connected with or arising out of trade,” was applied in two 
other English cases, Strong & Co., Lid. v. Woodtfield® and 








1. (1925) 2 I.T.C. 4. 4. 9 T.C. 319, 
5, (1906) A.C. 448: 5 T.C. 215. 
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Inland Revenue Commissioners v. Warnes & Co’ The 
former related to damages claimed from an inn-keeper in re- 
spect of injuries caused to a customer by, the falling of a chim- 
ney; the latter to a penalty incurred by a trading firm for negli- 
gently failing to observe certain conditions imposed during War- 
time on the export of goods to neutral countries. The loss was 
held, in the language of the English rule, to be a loss “not 
connected with or arising out of trade.” These cases do not 
help us further than to show what manner of test should be 
„applied. Now in the present case it may be conceded that a 
money-lender’s business requires that he should keep a consider- 
able sum in cash on his premises. Even if a bank is accessible 
to him, it would unduly restrict his activities to ‘transact his 
affairs only within banking hours. The practice is certainly 
otherwise, and it is only fair to have regard to custom in decid- 
ing what the exigencies of a business require. That means 
that cash must be kept in a safe or strong room. The receptacle 
in the present case is described as a strong room and the ques- 
tion resolves itself into whether theft from a strong room may 
form the foundation of a claim to remissign of tax. I ex- 
clude cases of theft by a clerk or servant employed in the busi- 
ness and having access to the- strong room, because that is not 
in question here and special considerations might apply. In 
general, I am not prepared to say that theft by some external 
operator, with or without the complicity of domestic servants, 
ought to be recognised as the basis of a claim. To recognise 
it we must, I think, find not only that the cash had to be kept 
on the premises, but that its loss by theft was a circumstance 
which was so far probable as to be an occurrence incidental to, 
if not inseparable from, the manner in which it had to be kept. 
- In my experience, the abstraction of money by theft from pro- 
perly constructed safes or strong rooms is not. within the com- 
petence of the ordinary thief or house-breaker, and we have not 
yet in this country to reckon with gangs of safe-breakers, such 
as may be found elsewhere. Perhaps the. circumstance that 
no decision upon a case of this nature is to be found suggests 
the infrequency of such claims. The only test to apply, in order 
to see whether a loss of this kind is one incidental to the busi- 
ness, is, I think, the comparative likelihood of its occurrence, 
the requirements of the business being what they are. For 
example, injury to life and limb, and probably theft too, must 
occur sooner or later in the running of a railway. Bad debts 
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and embezzlement have already been adverted to. Very likely 
the theft of stock-in-trade which have to be kept exposed to 
the public would fall into the same category. But I doubt 
whether cash kept in a safe should, if it should happen to be 
stolen, be allowed for. 

We have not been furnished with any adequate narration. 
of the facts of the present case, so that the question has had to 
be answered, as indeed it is put, in general terms. So consi- 
dering it, I agree with my Lord in returning a reply in the 
negative. 

S.R. Reference answered in the negative.’ 


PRIVY COUNCIL. 


[On appeal from the Court of Appeal for the Island of Malta.] 
PRESENT:—Lorp BLANESBURGH, LoRD WARRINGTON OF 

CLYFFE AND Lorp THANKERTON. 

Lord ‘Strickland (in place of Alfredo Parnis) 


and others ..  Appellatis* 
v. 
Giuseppe Grima “in place of Walter Agius, de- 
ceased) and others .. Respondents. 


Privy Council Appeal—Right of-Legislatiie Body—Election to mem- 
bership of—Validity of—Decision as to—Appeal from—Malta Court of 
Appeal—Decision of—Malta Letters. Patent, S. 33—Effect. 

S. 33 of the Letters Patent of Malta provides: ‘‘All questions which 
may arise as to the right of any person to be or remain a member of the 
Senate or the Legislative Assembly shall be referred to and decided by Our 
Court of Appeal in Malta.” $ 

Held, on a construction of-the section, that no appeal lay to the Privy 
Council from the judgment of the Court of Appeal in Malta deciding 
against the validity of the election of two of the appellants to be members 
of the Senate of Malta. 

Appeal No. 64 of 1929 by special leave from a judgment 
of the Court of Appeal of Malta, dated 14th August, 1928. 

H. P. Macmillan, K.C., Prof. A. B. Keith and Davies for 
appellants. 

Sir Thomas Inskip, K.C. and Dr. C. I. Colombos for 
respondents. ee 

23rd January, 1930.. Their Lordships’ judgment was deli- 
vered by 

Lorp BLANESBURGH.—This appeal is concerned with the 
validity of the election in July, 1928, of two of the appellants, 
Messrs. Mifsud and Borg, to be members of the Senate of 
Malta, representatives there of the Trade Union Council of 











*P.C. Appeal No. 64 of 1929, ppe 23rd January, 1930. 
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the-Island?: The. Court of: Appeal in ‘Malta, by’.ajadginent 
of August 14, 1928; has. declared their election to be null. and 
void and this is an appeal from that judgment. oes 
-, A preliminary .question:‘of.‘serious, importance at once 
arises: viz.; whether’ His Majesty ‘can be advised further to 
entertain the appeal, and their. Lordships,.in the first instance at 
all events, ‘must direct.their. minds to the consideration of that 
question: to the. exclusion of every other. 

_.... Although special leave to-.appeal had been ained by His 
Majesty. in. ‘Council -it was wecognised:'that. it. was. not thereby 
intended that the Board, -with.all the facts before it, should he 
precluded from. reconsidering whether the appeal was compe- 
tent, and counsel on both sides before their Lordships agreed 
that that problem.could only..be satisfactorily solved -after the 
Board had become seized.of the history and nature of the con- 
troversy out.of which.it emerged. The arguments accordingly 
proceeded .on that footing to their conclusion. Their Lordships 
will. follow. the same course, and before specifically dealing with 
this preliminary issue, will, without- canvassing in -detail the 
legal ‘and .constitutional- questions discussed bgfore them, give 


some .account of te circumstances which have led up to the ` 


present situation. =: ‘4.16 “o o s4 

Responsible . self- -government for Malta in icraat se 
was in 1921 granted: by His. Majesty-through the Malta Consti- 
tution Letters Patent, 1921: .The-Maltese Legislature thereby 
breught into existence :consists of two Houses—the Senate and 
the Legislative Assembly: :' The Senate is a House of seventeen— 
seven general members and ‘ten..special members. Of these 
special members, ‘two, nominated by the Archbishop of- Malta, 
represent the clergy; two, the nobility; two, the graduates; two, 
the Chamber of Commerce, and two—and it is with- these that 
this case is concerned—the Trade Union Council; a body so 
described.in the Letters Patent... The method of electing the 
representatives of..the nobility, : the -graduates, the Chamber of 
Commerce and .the ‘Trade: Union Council, the. registration of 
voters in and for any such classes andthe conduct of such elec- 
tions, are all matters under Art.-5 (3) of the Letters Patent, 
to be governed by such rules as-måy from time to time be deter- 
mined by the nobility, the graduates; the Chamber of Commerce 
and -the Trade.. Union--Council-- -respectively. It- is; apparently 
left:tò each of. these ordèts-to resolve- how it sHalP be- constituted 
for electoral purposes -and: particularly whether every’member, 
say, of: the-Trade Union Council, must himself be a member 
of a constituent Trade- Union. ‘Art. 6- (1); however, . in 
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effect ‘provides that no person -may be elected as a special 
member of the Senate who is not himself qualified to vote at 
the election. 

It was apparently assumed that at the date of the Letters 
Patent there was in Malta a Trade Union Council as definite 
in its constitution as the Chamber of Commerce. But in fact 
no such Council existed, and it became necessary in order to 
overcome the difficulty thus ensuing for the Governor to utilize 
the power conferred upon him by Art. 67 of the Letters 
Patent by which he is enabled to make to the Letters Patent with- 
in one year from their commencement, such additions as might 
be necessary in order to carry out their purposes. 

Accordingly His Excellency with the previous consent of 
the Secretary of State by Proclamation, dated the 15th Sep- 
tember, 1921, declared that the term “Trade Union. Council” 
wherever used in Arts, 5-7 inclusive, of the Letters Patent, 
should mean a council or other body recognised by the 
Governor as representing the Trade Union Council of Malta 
for the purposes of the Letters Patent. 

In pursuance of the powers so vested in him a Trade 


- Union Council was recognised by the Governor on the 16th 


September, 1921, and that Council elected two representatives 
to’ the Senate.. In 1924 these representatives resigned their 
seats, which, on September 30, 1926, were still vacant. 

On. that day a. Government Notice was issued, No. 308 
of 1926, making. regulations for the purpose of constituting a 
Trade Union Council of Malta. These regulations provided 
for the appointment of a Registrar who was to compile a register 
of Trade Unions aand each Trade Union so registered was to 
elect representatives to the Trade Union Council—one repre- 
sentative for every hundred of its members. The Governor 
was empowered to recognise the persons elected by the register- 
ed Trade Unions as the Malta Trade Union Council for the 
purposes of the Letters Patent and the persons thus recognised 
were to elect a president and a returning officer. , By Article 14 
it was provided that the Governor, on being apprised of the 
election of these officials, should immediately issue a writ to the 
Returning Officer commanding him to hold an election of two 
members to represent the Trade Union Council in the Senate. 
The Council recognised under these regulations was by Article 16 
to remain in existence until the 31st December, 1928, and sub- 
sequent elections were to be held in the December of 1928, and 
of each subsequent year. The Government Notice of 16th 


september, 1921, was thereby cancelled. 
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` These regulations were, it appears, impugned by the Presi- 
dent, the Secretary and the Returning Officer of the Trade 
Union Council as recognised in 1921, and an action was insti- 
tuted by them to obtain a declaration of their invalidity. But 
it was brought before any election had taken place under the 
regulations, and for that reason it was held to be Prete 
and it failed. 3 é 


No further obstacle being put in the way of the regula- 
tions they were acted upon, and by Government Notice No. 93 of 
the 11th March, 1927, which is the basis of the case laid before 
their Lordships by the respondents, and now by the appellants 
as ‘well, the body of persons in the Schedule termed the ‘Trade 
Union Council,” whose names are there set out were recognised 
by His Excellency the officer administering the Government as 
representing the Trade Unions of Malta for the purposes of 
the Letters Patent. The Trade Union Council so recognised 
consisted of 24 members representing eight Unions. Of them, 
nine members represented the Unione Cattolica San Giuseppe. 
the appellant, Mr. Mifsud, being one of these, and amongst the 
seven other Unions represented were the Impérial Government 
Workers’ Benefit Society and the Societa dei Piloti. 


- Thereafter on the 1ith May, 1927, rules made by the 
Council so recognised for conducting the election of its two 
special members for the Senaté:were published in the Govern- 
ment Gazette, an election was held, and by a Government Notice 
of the 17th June, 1927, Mr. Walter Agius and the appellant 
Mr. Michel Angelo Borg were declared to ee been auly 
elected members of the Senate. 


Three days later, however, on the 20th Juné, 1927, the 
Senate and Legislative Assembly were dissolved by Proclama- 
tion and between June 25 and August 2, writs to the elect- 
ing bodies to the Senate other than the Trade Union Cotincil 
were issued. In reference to this Council, all the representa- 
tives thereon of the Unione Cattolica San Giuseppe (which will 


now be referred‘to as.the Unione), except the appellant, Mr~Mif- ` 


sud, had on the 22nd May, 1927, resigned from the Council; a 
note to their resignations signed by Mr. Mifsud stating that as he 
conscientiously felt that his conduct in the Council was abso- 
lutely correct, he found it impossible to resign unless he was 
asked to do so by those who sent him as their delegate in a 
general meeting legally convened. At a general meeting held 
on the 27th June, 1927—-but which Mr. Mifsud says was both 


irregularly convened and held—the members present by resolu-. 
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tion purported to expel him from the Unione and struck his 
name off the Unione’s representatives on the Council. On the 
Ist July, 1927, Mr.. Mifsud wrote to the Governor setting. forth 
his position in the matter and on the 8th.July, 1927, he brought 
an action in the First Hall of.the Civil Court against.the Presi- 
dent of the Unione impugning his expulsion. That action has 
never been brought to a hearing and is still pending. - 


Following upon the resolution of the 27th June, 1927, the 
Unione treated their entire representation on the Trade ‘Union 
Council.as vacant and on the 29th, 30th, and 31st July, 1927, 
they held a ballot ‘for the election. of their nine representatives. 
On the 1st August, 1927, the result of the ballot was intimated 
to the Minister of Justice, and by him as Head of the Ministry 
to the Governor: and by Government Notice No. 303 of 9th 
August,. 1927, the nine persons so: elected were recognised. by 
His Excellency for the purposes of the Letters Patent, as the 
representatives on the Trade Union Council of the “Unione” 
in substitution for the delegates whose names had appeared in 
Government Notice No. 93 of -the 11th March, 1927. 


The appellant, Mr. Mifsud, was not one of those elected. 
He did not stand as a candidate—not perhaps unnaturally— 
although it would appear that under the regulations of Septem- 
ber 30, 1926, his expulsion from the Unione, even if valid, 
would not-technically have been a bar to his election. -Their 
Lordships, however, have been more struck by another feature 
of this election, .. Tt i is said that members of both political; par- 
ties: stood: as candidates, and their Lordships have found no- 
where in the voluminous record 2 any suggestion that the election 
was, as an election, in any way irregular or that the gentlemen 
elected did not accurately and adequately , réflect in their own 
opinions, the ther views of the members of the Unione. ” 


«On the same day, but, as the Court of Appeal must be taken 
to have found, after that recognition by the Governor of the 
new representatives of the Unione had been published,. the writ 
for the election of its two special members in the new Senate 
was issued tothe Returning Officer of the Trade Union Council. 
The date originally fixed for the election was the 16th August, 
1927, At the request of the Council this date was subse- 
quently extended to the 25th, August, 1927, -On the 14th 
August, 1927, however, as the results of.the General Election 
proceeding .in-the other. Constituencies were- showing that in 
the -new. Legislative: Assembly;.-the . then Ministry would. be in 
a. oR Sir Ugo. „Mifsud, its head, :tendered his resignation 
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to.the Governor. This was accepted, and on the.same day the 
appellant, Lord Strickland, was entrusted by the Governor with 
the duty of forming a. new administration, a task which was 
completed on the 16th August, 1927. 


Thereafter, on the same day, on the advice of his new 
Ministers, the Governor in Council, by Government Notice 
No.: 323, revoked the regulations of September 30, 1926, and 
annulled all that had been done by virtue of the same. Four 
days later, by Government Notice No. 335, His Excellency re- 
cognised a new Trade Union Council, excluding therefrom 
representatives of the Unione, the Imperial Government 
Workers’ Benefit Society and the Societa dei Piloti—and add- 
ing delegates of the National Farmers’ Union, the National 
Union of Seamen and the Union of Dockyard Employees. The 
clection writ of, the 9th August, 1927, was withdrawn, and 
on September 2, ‘1927, a new. writ was issued for the election 
by - -the Trades Union Council, as now recognised, of its two 
representatives on the Senate. In the result, by Notice No. 370 
of the 19th September, 1927, it was announced that Colonel 
Savona and the appellant, Mr. Borg, had pees returned without 
opposition as these representatives. 


This election was at-once impugned by the respondents 
other than Mr. Grima and in an action for the purpose was by 
judgment of ‘the Court of Appeal, dated December 5, 1927, de- 
clared null and void. The Court of Appeal, in giving its reasons 
therefor, expressed the view that the issue of the writ by the 

_Gévernor and the ‘frxing of the ‘dates for the’ different stages 
of the election procedure must be held to constitute the commence- 
ment of the election: that once a Trade Union Council had. been 
recognised by the Governor for the ‘purposes of a given elec- 
tion; he could not recognise another Council if that election had 
commenced but had not been concluded,’ ‘and that the only body 
competent to elect its two’ representatives for the two seafs ren- 
dered vacant by the dissolution of Parliament was the’ Trade 
Union Council recognised’ by. the Governor under the Govern- 
meitt Notices Nos. ‘93 and 303. of 1927. 


Leave to appeal to His “Majesty in Council cay been 


refused by the Court of Appeal, and on the 17th May, 1928, by 
His Majesty in Council, that judgment is now final and binding. 


The appellant, Lord Stri¢kland, as head of the Ministry, 


and his colleagues ‘thereupon came to the conclusion, and, as’ 


they suggest, „tightly, that. their „proper. course, as that most in 


accordance swith, ‘the’ principle. in, fhe: “Court Gf Appeal’s. judg-- 
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ment, was to cause the election of the two senators representing 
the Trade Union Council to be held by that Council as recog- 
nised at the time of the dissolution of Parliament on the 20th 
June, 1927, i.e., by the persons whose names were scheduled to 
Government Notice No. 93 of the 11th March, 1927, and by 
them only. Accordingly, Government Notices Nos, 163 and 
168, of the 19th and 21st June, 1928, were issued to the dele- 
gates whose names were so scheduled, directing them to choose 
a Returning Officer to whom a fresh writ might be issued for 
the election of the representatives of the Trade Union Council 
in the Senate; and ultimately a writ for the election of these 
two representatives was, on the 25th June, 1928, issued to the 
Returning Officer who had been so chosen. The election took 
place, and resulted as published on the 6th July, 1928, in the 
appellants, Mr. Mifsud and Mr. Borg, being declared to have 
been returned uncontested. This is the election now impugn- 
ed, and it is convenient to note before going further that at 
the first of the two elections advised by: the new Government, 
both the appellant, Mr. Mifsud, as its representative, and the 


. Unione were disfranchised altogther; while at the second 


Mr. Mifsud, although not amongst those chosen on the 9th 
August, 1927, was the sole effective representative of the 
Unione, the other eight representatives named in Notice No. 93 
having disappeared, as above appears, by resignation. 


The challenge of this second election was immediate. It 
was made in this action brought in the Court of Appeal on the 
Sth July, 1928, by the respondents, Mr. Agius-and Mr. Grima, 
on behalf of the Trade Union Council as ‘a whole, and Dr. 
Mizzi as President and delegate of the Societa dei Piloti, and 
by a unanimous judgment of that Court, delivered on the 14th 
August, 1928, it was held, as it had been held on the occasion 
of the previous election, that the only body competent to. elect 


-members for the two seats in the Senate, now in question, was 


the Trade Union Council recognised by the Governor by 
Government- Notices Nos. 93 and 303 of 1927: and that 
the election of the appellants, Messrs. Mifsud and Borg, by 
the constituency named: only in Government Notice No. 93 
was null and void. As to the claim of the appellant, Mr. 
Mifsud, that under Article 16 of the Regulations of the 30th 
September, 1926, he was entitled to remain a member of the 
Trade Union Council up to the 31st December, 1928, the Court 
of Appeal held that he had thereunder no vested right to re- . 
main an elector or an eligible candidate, as these regulations ` 
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“were merely a ministerial measure and, as such, subordinate to 
_the absolute right of the Governor’ to recognise. from time to 
-time the persons who should’ form the Trade Union Council 
.for the purposes of the Letters Patent. These persons, for the 
election in question, and as representatives of the Unione, were 
those named in Government Notice No. 303 of 1927. 


Special leave to appeal from this judgment, as has been 
-already stated, was granted by His Majesty in E Counc on the 
5th November, 1928. 


Now their Lordships in the above. redial have pehani 
from referring to the many topics, both of law and of consti- 
‘tutional practice, which were discussed before them by learned 
counsel on both sides. They have referred only to those matters 
which seem in some sense relevant to the preliminary question 
‘to the consideration of which they now proceed, viz., whether 
His Majesty can be advised by them further to entertain this 
appeal. 

The clause of the Letters Patent which deals with this 
-matter is Art.: 33, and is in the following: terms:— 

‘*All questions which may arise as to the righteof any person to be 
or remain a member of the Senate or the Legislative Assembly shall be 
referred to and decided by Our Court of Appeal in Malta.” 

To their Lordships, these words appear to be clear ‘and 
distinct. They direct that all questions touching the member- 
ship either of the Senate or Legislative Assembly created by 
the Letters Patent themselves shall “be referred to and decided” 
not by the First Hall of the Civil Court, or any Court of first 
instance, but by the Court of Appeal of Malta, the highest judicial 
tribunal of the Island. Even if their. Lordships had in_ this 
matter been without authority to guide them, they would, have 
been led by the words themselves to the clear conclusion that 
His Majesty had advisedly designated His Court of Appeal in 
Malta finally to determine all these questions. It appears to 
their Lordships that the section being found in Letters Patent, 
in which His Majesty’s own words are- used, gains in this 
‘respect an added significance, the force of which ought to have 
full effect given to it. 

But this view is, their Lordships find, fully conbiined by 
‘the aiithorities, of which Theberge v. Laudry is the most notable. 

` In that'case, which dealt, as this does, with questions rè- 
lating to the- membership of legislative bodies, it is `pointed out 
_that decisions upon such matters are not decisions of mere 
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ordinary civil rights; that such.an enactment as this Art. 33 
creates an entirely novel jurisdiction; ‘the history of. which, in 
“cases where the legislative assémbly- is ‘not itself then*created för 
the first time, has been that the assembly has, -by’its own con- 
sent, concurred in: vesting in the Court the jurisdiction ‘hitherto 
inherent in itself of determining the. status‘of those who ‘claim 
.to be its members. :.'The jurisdiction: is ‘extremely. special: it 
is of a character that ought, as soon as possible, to become con- 
clusive, in order that the constitution of the -assembly may he 
distinctly and speedily known: There -is another reason for 
finality in such a. jurisdiction. It concerns what, according to 
„British ideas, are normally the rights and privileges of the 
Assembly itself, always jealously. maintained and guarded in 
complete independence of the Crown so far as they properly 
exist, and as Lord Cairns adds in delivering the judgment of 
the Board in Theberge v. Laudry: i, a goo 2. , 
“It would be a result somewhat surprising, and hardly in consonance 
with the general scheme of the legislation, if, with regard to rights and 
privileges of this kind, it were to be found that in the last resort the 
determination of them no..longer belonged ta -the Legislative.. Assembly, 
no longer belonged fo the Superior Court which the Legislative Assembly 
had put in its place, but belonged to the Crown in Council, with the advice 
of the advisers of the Crown at home, to be determined without reference 
either to the judgment of the Legislative Assembly, or cf that Court which 
‘the Legislative Assembly had substituted in. its -place... . ..their Lordships 
have to consider, not whether there are express words here taking ‘away 
prerogative, but whether there ever was the intention of creating -this 


tribunal with the ordinary incident“of an appeal to the Crow” ; 
It“istrue that these words were ¥poken in a case where 

the special tribunal had been created with the consent of the 

Legislative Assembly; and not as, in’ this instance, wheté’ the . 


leave no room for any review by himself. `` 
And the history of this case, as their, Lordships have detailed 
it, serves`to demonstrate the conveniénce“Of the e6ursé in this 
instance ‘taken. ‘The action impugning the election here was 
“comimenced on the 5th July, 1928: the decision of the Court of 
‘Appeal was given lin’ little more than’a month=-on the -14th 
1. (1876) 2°A‘C. 102 -at ‘108, 
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August, 1928. It is more than a year later that this appeal 
comes before the Board. 


Their Lordships would also permit themselves this further 
observation. While not intimating any opinion on the merits 
or otherwise of the appeal—although theSe were fully argued 
before them—they cannot refrain from expressing their satis- 
faction that the Court of Appeal was able to uphold, in princi- 
ple, an election at which the Unione would have been fully re- 
presented by delegates whose views, it seems, would have ade- 
quately reflected the then opinions of their constituents, the 
members of the Unione. The position of the Unione in either 
of. the two impugned elections was very different, as their 
Lordships have pointed out. It cannot be too clearly under- 
stood that the first duty of the Governor in recognising any 
Trade Union Council is to see that it represents, so far as is 
possible, the views of the ultimate constituents who are repre- 
sented by its members. The views, as such, of any political 
party in the State—whether those of the Government or of the 
Opposition, or of any other group, should not be allowed to 
enter into the question of recognition at all. ° 


‘ Upon the whole matter, and for. the reasons given, their 
Lordships will humbly advise His Majesty that this appeal be 
not further entertained. The appellants must pay to the 
respondents the costs they have incurred in resisting it. 


Solicitors for appellants: Witham, Roskell, Munster & 
Weld, .- . 


Solicitor for respondents: H. S. L. Polak. 
K.J.R. l ~... Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-PRESENT :—MR. JUSTICE RAMESAM AND MR. JUSTICE 
Coen. : 


Ammani Ammal E l ~.. Appellant* 
v. a > 
M. -Narayanasami Naidu .. Respondent. 


Practice—Letters of administration—Grant on footing of intestacy— 
_ Revocation—A pplication by -person other than grantee—Procedure—Issue 
- of citation in Form No. 124—Madras High Court Rules, Original Side, O. 34, 
Rr, 57 and 62—Objection of grantee to revocation—Dismissal—Order if 
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appealable—Grant of admvinistration—Onus of Paoi at Succession 
Act, 1925, S. 218 (1). 


Where the Court granted letters of administration without the will 
annexed, and a person, other than the grantee, applied for revocation of 
the grant; 


Held, the application should be made under R. 57 and not R. 62 of 
O. 34, Madras High Court Original Side Rules, and a citation shouls be 
issued in Form No, 124. 


Tristram and Coote’s Probate Practice, 16th Edition, p. 923, referred 
to. 


Held, further, that the order of the Court finally disposing of the 
application of the grantee objecting to the revocation of the grant is appeal- 
able. 


Semble: Where a will has to be proved the onus probandi is-on the 
party propounding the will. But in the case of a Hindu, dying intestate, 
the party whose grant of administration has been called in must satisfy 
the Court that a grant can be made to him under S. 218 (1) of the 
Indian Succession Act. 

On appeal from the Orders of the Honourable Mr. Justice 
Eddy, dated 27th September, 1929 and 3rd October, 1929, and 
passed in the exercise of the Original Testamentary and In- 
testate Jurisdiction of the High Court in -Application No. 2919 
of 1929 in O.P. No. 106 of 1924, T.O.S. No. 9 of 1929. 


[The facts of the case and the order of Eddy, J., against 
which the appeal was preferred, are set out in the judgment of 
Ramesam, J.] 


G. Ramakrishna Aiyar and C. Srinivasachariar for 
appellant. 


K. Krishnaswani Aiyangar and P. Thiruvengadaswami 


‘Mudaliar for respondent. 


The Court delivered the following 


Jupements. Ramesam, J—This appeal raises an import- 
ant question of procedure. The facts out of which the matter 
arises may be stated. One Perumal Naidu died in Madras in 
1924 leaving his sister Ammani Ammal. A brother of his 
named Ramaswami Naidu predeceased him. One M. Nara- 
yanaswami Naidu, who is a brother of Govindammal, widow 
of Ramaswami Naidu, applied for letters of administration to 
the estate of Perumal Naidu. . That application was O. P. 
No. 106 of 1924. Letters of administration were granted to 
him on the 5th February, 1925, after notice to Ammani Ammal 
and to Govindammal. 


The present application was filed on the 17th of August, 
1929, ‘praying that the letters of administration granted to 
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. Narayahaswami Naidu should be recalled. The grounds dis- 
closed in the affidavit accompanying this application are that 
Narayanaswami Naidu in his application of 1924 claimed to 
be the adopted son of Ammani Ammal but as a matter of fact 
he was not the adopted son, that Ammani Ammal was made to 
appear to consent to the former order by being induced to put 
her mark to certain papers the contents of which she was not 
able to understand clearly and that, in short, her consent was 
procured fraudulently. This application was filed under S. 263 
of the Indian Succession Act and O. 34, R. 54 of the Original 
Side Rules by means of a Judges Summons and a Citation. 
Narayanaswami Naidu appeared on the Judge’s Summons and 
filed an application with an affidavit on the 27th of August, 1929, 
and opposed ‘the application on the merits and also contended 
that the application by way of Judge’s Summons and Citation 
under R. 54 does not lie. The matter came on before our bro- 
ther Krishnan Pandalai, J., on the 6th of September, and he 
passed an order to this effect: “Issue Citation under O. 34, 
R. 62. Number as a T.O.S.” And on the defendant’s applica- 
tion, he passed the following order: “The applicant has now 
taken out a Citation under O. 34, R. 62, and does not press this 
Judge’s Summons. ‘Costs to be provided for in costs in the 
T.O.S. in Citation.” The matter again came on before our bro- 
ther Eddy, J., on the 27th of September, when he passed the 
following order: “Leave to amend and reserve Citation. 
Adjourned until October 3rd.” On the 3rd of October 
further orders were passed as follows: “Citation having been 
amended by consent, no order except that the applicant do have 
the costs of this application.” It is against this last order that 
the present appeal is filed. . 


The learned advocate for the respondent takes a prelimi- 
nary objection that this appeal does not lie. As the order of 
the learned Judge finally disposes of the application of Narayana- 
swami Naidu and awards costs, we think that this is a final 
order and an appeal lies. We overrule the preliminary 
objection.. 


. The amendment ordered by Eddy, J., and made pursuant 
” to his Order amends the Citatioń into a form similar to No. 99 
at page 923 of the 16th' Edition of Tristram and Coote’s 
Probate Pràctice. This order was passed apparently on the 
ground that there is no form in the Original Side Rules ex- 
pressly providing for a matter of this kind and that therefore 
O. 34, R. 62 applies. This brings in the practice and procedure 
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of the. Probate Division .of the High Court of Ju8tice in 
England. That is why Form No. 99 already mentioned has been 
adopted. It is now contended before us that there is no need. 
for bringing in the English practice and for relying on R. 62. 
Rule 54 applies to a case where a person to whom the grant of 
probate or letters of administration has been made desires to 
have the same revoked. The case where a person other than the 
grantee of the probate or letters of administration desires that 
the grant may be revoked has got to be provided for, and as I 
will presently show, R. 57. was intended to provide for such a 
case. Reading the opening words of the rule, “If, subsequent 
to the grant of probate or letters of administration with the 
will annexed any person interested in the property of the testa- 
tor, other than the grantee,” etc., one would think that R. 57 
was intended to apply only to.cases where probate or letters of 
administration with the will:annexed has been granted and a 
person. other than the grantee desires revocation of the grant. 
But continuing to read the rule we find it contains. a’ provision 
thatthe Registrar shall issue a Citation in Form No. 123 of 124. 
Form No. 123 refers to a case where probate was granted and 
where it is desired that the grant -should be revoked. Form 
No. 124 refers to a case where letters of administration were 
granted but a will had been discovered afterwards or some 
other reason existed why the letters of administration should 
not be granted and it was desired that the grant should be re- 


voked. It-does not.:refer to a case wheré letters of. adminis- 


tration without a will were granted. Thus it appears-to directly 
conflict with the rule referring to it. Reading R. 57 with Form 
No. 124.we have only two alternatives before. us so far as 
letters of administration are concerned: '.(1).the rule and the 
form contradict each other which is meaningless, or (2) the 
rule was intended to apply to cases of all létters of. adniinistra- 
tion gither with the will annexed or without will and thé foñ 
illustrates ‘one of the cases where letters öf administration were 
gtantéd. without any will. .The latter mode of “constructiori 
commends itself to us. The omission of the case of grant.of 
mere letters of administration without a will in R. 57 seems to 
be a slip. Rule 54 provides for the grant of probate or letters 

of administration but where the grantee desires revocation of ` 
the grant. Rule 57 was-obviously intended to apply to cases 
of grant of probate or' letters of administration but where a 
person other than the grantee desires revocation of the grant. 
That this was the- general object of Rule 57 is shown. by Form 
No.:124and..we ‘ought ty construe the.rule in.the light thrown 
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by the form. So read, we think that R. 57 of O. 34 taken with 
Form No. 124 applies to this case and there is no need to bring 
in O. 34, R. 62. We invite the attention of the Registrar to 
this fact so that proper steps might be taken to make the langu- 
age of R. 57 clear. 

The learned advocate for the respondent does not object 
to the citation. His anxiety seems to be that if the Citation is 
issued under R. 57 the burden of proof would be on him but if 

- the Citation is issued under the English Form the burden of proof 
will be upon the appellant, and he wants to avoid the onus on 
himself. I do not think that the burden of proof necessarily 
changes with the form adopted. On this matter, I agree with 
the observations of my learned brother and the respondent's 
burden may be lightened by the conduct of the appellant in the 
former proceedings and other considerations, and may be even 
shifted and I do not propose to say anything further on this 
matter. At present we hold that the Citation ought to be issued 
under O. 34, R.57. The Order of Eddy, J., is set aside and a 
Citation in Form No. 124 with the necessary changes will now 
issue. 

Having regard to the considerable doubt restirig in the matter 
and the way in which the rules are drafted, we do not think 
this is a matter in which Narayanaswami Naidu ought to have 
costs of the application. Costs of the parties including court- 
fee will abide-the result of the enquiry. 

Cornish, J—I do not think that there was any need to have 
had recourse to- R. 62, O. 34. Form No. 124, which is the form 


of Citation directed to be used by R. 57, specifically applies to - 


the calling in of a grant of letters of administration, which has 
been made upon the footing of an intestacy. Reading the rule 
with the-Form, therefore, it appears that the rule was intended 


to embrace proceedings to revoke grants of. letters of adminis- ~ 


tration, although in terms the rule mentions probate and letters 
of: administratiori with will annexed only. There is no 
“reason why a different procedure should be followed in the 
case of revoking a-grant of lettérs of administration to that 
which is prescribed by the rule for- the revocation of a grant 
of probate. In the one case the object is to compel the party 
who has obtained the probate to propound the will, and in the re- 
stilt the suit becomes one for proving the will in solemn form 
of law. And in the other case, the object is to compel the 
party who has obtained the grant of administration to estab- 
lish such a degree of relationship with the deceased as will 
entitle him to the grant, and in the result it becomes an interest 
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suit. (See Tristram and Coote’s Probate Practice, 16th Edition, 
page 427.) 

As there was some discussion by the learned counsel 
upon the question of onus of proof in the testamentary suit 
which follows upon the issue of a Citation under the rule, it 
may be pointed out that where a will has to be proved in solemn 
form “the omus probandi lies upon the party propounding a 
will, who must satisfy the conscience of the Court that the in- 
strument propounded is the last will of a free and capable testa- 
tor”: Barry v. Butlin. But when, as here, the deceased died 
intestate arid was.a Hindu, the party whose grant of adminis- 
tration has been called in must satisfy the Court that a grant 
can be made to him under section 218 (1), Indian Succession 
Act, that he is, in the words of the section, “a person who, 
according to the rules for the distribution of the estate appli- 
cable in the case of such deceased, would be entitled to the estate 
or any part of such deceased’s estate.” 


- B.V.V. Order set aside. 





IN THE HIGH,COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice KRISENAN PANDALAL. 


Kanta Venkanna .. Petitioner* (1st Counter-petitioner) 

v. . ` 
Inuganti Venkata Surya Neeladri Rao .. Respondent 
(Petitioner). 


Criminal Procedure Code (V of 1898), S. 147—Scope of—Order in the 
nature of mandatory injunction—Legality. 


The Magistrate has power, under S. 147 of the Criminal Procedure 
Code, to pass an order directing the removal of obstruction to pathways, 
even though ‘such an order may be in the nature of a mandatory injunc- 
tion. The Amendment Act of 1923 (XVIII of 1923) has riot altered ‘the law 
in this respect. 


Karuppanna Goundan v. Kandaswami Goundan, (1914) 26 M.L.J. 233, 
followed: ` i 


Hari Mati Dasi v. Hari Dasi Dasi, (1925) 30 C.W:N. 238, not followed. 
Petition under sections 435, 437 and 439 of the Code of 

Criminal Procedure, 1898, praying the High Court to revise 
the order of the Court of the Sub-Divisional Magistrate of 
Peddapur, dated 4th'June, 1929, and made in M.P. No. 1 
of 1929: -> i 

`V. Ramadoss and K. Subba Rao for petitioner, 

`T. Ramachandra Rao for respondent. 





*Cr. R.C. No. 739 of 1929. 13th March, 1930. 
(Cr. R.P. No. 669 of 1929) ` 
ee, - 1: (1838) 2 Moo. P.C. 480. 
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The Court made the following 


Orper.—This is a petition by the first counter-petitioner in 
the Lower Court to revise an order of the Sub-Divisional 
Magistrate of Peddapur passed under section 147 of the Crimi- 
nal Procedure Code “prohibiting the respondents from putting 
up any bunds across the channel in their field and from inter- 
fering with the petitioner’s removing the obstructions already 
put up,” namely, “the four small cross-bunds and that. part 
of the bund higher up which is across the channel and no 
further.” 


Three objections are raised to this order: (1) that 
there was no likelihood of a breach of the peace on 
which such an order could be justified; (2) that the Magis- 
trate had not found, as he ought to have done, that the petitioner 
was entitled-:to the use of the water flowing down the channel 
in question; and (3) that the terms of the order passed by the 
Magistrate are in violation of section 147 according to which 
an order in the nature of a mandatory injunction ought not 
to be passed. 


As to the likelihood of a breach of the peace, the Magis- 
trate has in my opinion given good reasons for thinking that 
there was such likelihood. Proceedings were started on the 
27th December, 1928, by an application by the petitioner in 
the Magistrate’s Court for action under section 144. The 
counter-petitioners sought to defeat that petition by the plea that 
the apprehended obstruction to the water-course was already 
completed, but the petitioner represented that such was not the 
case. Thereupon, on the 19th February, 1929, a preliminary 
order under section 147 was passed, the previous order under 
section 144 being vacated. In these circumstances the Magis- 
trate was justified in thinking that the danger of a breach of 
the peace was not over. .. 


As to the right of the petitioner to the flow of water down 
this channel, it was not necessary for the Magistrate to find 
that a right of easement strictly so-called was established. 
Section 147 says “Whether such right be claimed as an ease- 
ment or otherwise”. All that he had to find and which he 
has in fact found, is that the petitioner had been for a long 
time using the water flowing down this channel and had in fact 
used it during the last monsoon. 


The last is perhaps the most important objection and arises 
upon the form of words, used by the Magistrate in framing the 
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order, which I have already set forth at the beginning’of this 
judgment. To the first portion no objection can be taken 
because it merely prohibits the counter- -petitioners from putting 
up any bunds across the channel in their field. But objection 
is taken that the latter half of the order, where it prohibits 
interference with the petitioner’s removing the obstructions 
already put up, amounts really to an order requiring the 
counter-petitioners to remove the bund which they have already 
put up and this, it is contended, the Magistrate has no power 
to do. This portion of the order as it stands indicates that 
the Magistrate thought that the petitioner might lawfully 


‘remove any portion of the bund which was obstrticting the 


flow of the water and that he intended to prevent the counter- 
petitioners from interfering with the petitioner in exercising such 
right of removing the obstruction. The order does not really 
require the counter-petitioners to do anything. Ali that it says 
is that if the petitioner removes the obstruction, the counter- 
petitioners are to do nothing. I think this form of order is 
unsuitable, if not objectionable, if for no other reason than that 
it is likely to produce a recurrence of breach of the peace which 
such orders are intended to prevent. It contemplates the peti- 
tioner going upon the counter-petitioners’ land and removing 
the bund and it requires the counter-petitioners to let him do 
so without.hindrance. Such a situation is easily capable of 
producing a breach of the peace. That portion of the order 
therefore requires amendment. 


But I will first deal with the objection of the learned 
advocate for the petitioner here (counter-petitioner below) that 
an order in the nature of a mandatory injunction must not be 
passed under section 147. For this reliance was placed upon 
a decision of.a Bench of the Calcutta High Court in Hari Mati 
Dasi v. Hari Dasi Dasi* In that case the first party com- 
plained that the second party raised a wall on her own land 
blocking the windows of the house of the first party thereby 
shutting out light and air from the rooms of the house. The 
Magistrate having found that light and air was obstructed as 


‘alleged made an order upon the second party that she should 


demolish the new wall within a period of one month. The 
learned Judges said that sub-section 2 of section 147 does not 
give the Magistrate any power directing one of the parties 
to do a positive act by way of a mandatory injunction direct- 
ing him to demolish the wall built by her, and they -further 








1. (1925) 30 C.W.N. 238. 
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said that the power given under section 147 (2) is analogous 
to the power of a Civil Court to grant a temporary injunction. 
Against that decision of the Calcutta High Court there is the 
decision of a Bench of this Court in Karuppanna Goundan v. 
Katdaswami Goundan.* In that case a pathway had been 
obstructed and the Magistrate had ordered that the obstruction, 
which was a fence, should be removed by the party who had 
put it up. The point being raised that that order was incorrect 
on the same ground as that now urged for the petitioner here, 
this Court held after referring to two earlier decisions of this 
Court that such an argument was not maintainable. Their 
Lordships said that they were not prepared to follow those deci- 
sions if it was intended to decide therein that the fact that 
section 133 of the Criminal Procedure Code expressly provides 
for an order by the Magistrate directing the removal of 
cbstruction to pathways necessarily implies that a similar order 
cannot be passed in proceedings taken under section 147 of the 
Criminal Procedure Code. This decision of a Bench of this 
Court is binding upon me. But it is said that that deci- 
sion was given under the old Criminal Procedure Code and 
that section 147 as amended in 1923 makes suth an order illegal 
though it may have been possible under the old Code. With 
that argument I cannot agree. Section 147 of the Code of 
Criminal Procedure, before it was amended in 1923, dealt, like 
the present section, with disputes concerning the right of use 
of any land or water and it enabled the Magistrate, if such right 
was found to exist, to make an order “permitting such a thing 
to be done or directing that such a thing should not be done.” 
The corresponding provision of the section as it now stands is 
that if the dispute exists “regarding any alleged right of user 
of any land or water” the Magistrate is empowered on his being 
satisfied about the existence of such a right, whether it be 
claimed as an easement or otherwise, to' “make an order prohi- 
biting any interference with the exercise of such rights.” The 
order under the old section was directed to the person alleging 
that he was entitled to the right. The order under the new 
section is where the right exists directed to the person: who is 
interfering with the right. Such an order is valid so long as it 
merely prohibits the interference with the exercise of the rights. 
I do not see how from this difference any inference is to be 
derived as to the propriety-or otherwise of what may be gene- 
rally called mandatory injunctions. Indeed Form No. 24 in 
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Venkanna Schedule V of the Criminal Procedure Code seems rather to 
‘Venkata favour the argument that what might in effect amount to a 


Saa, ; mandatory injunction is. permissible. In that form, in the 
Rao. second paragraph, the words of the order that the Magistrate 
may pass are “I do order . . . shall not take (or retain) 
possession of the said land (or water) to the exclusion of the 
i enjoyment of the right of use aforesaid.” That form is appli- 


cable- to the.use.of land or water and it contemplates an order 
against a person who has interfered with another man’s use 
of land or water.that he shall not retain possession of that 
land or -water in violation of that user. In one sense it may be 
said that that is a mandatory injunction. because it requires 
the person enjoined to give up possession. to the other party. 
I do not see what objection can be raised to using the same form 
as against a person who has put up an obstruction to the flow of 
water to which another man is entitled, modified in the follow- 
ing way:-“I order that . . .. shall not retain any obstruc- 
tion to the flow of water along the said channel to the exclusion 
of. the enjoyment of the right of user. of we GOO 
words to that effect; or alternatively “I order that . . 
shall not retain possession of the said water to the exclusion of 
the .enjoyment of. the right of user of ..... ” Either 
form would amount to the. same thing in effect and involve 
upon the person, enjoined the removal of any obstruction which 
he. had put up. I am, therefore, unable to say that -the amend- 
ment of section 147 has had any effect in so far as making the 
decision in Karuppanna Goundan. v. Kandaswami Goundar* 
inapplicable. - ; : 


As, however, the form of order used by the Magistrate 
is not suitable, that order will be amended by omitting the 
words “from interfering with the petitioner’s removing the 
‘obstructions ‘already put up’ and substituting therefor the 
words “from retaining any obstruction to the petitioners ise 
of the water flowing along the channel ‘in their field.’ With 
this amendment the petition is dismissed. 


S.R fk ew l Petition dismissed. 


E one ee er es 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 


- Present:—Lorp THANKERTON, SIR LANCELOT SANDER- 
SON AND SIR GEORGE LOWNDES. 


The Firm of smaji Kapurchand and. others .. Appellants 
U. . . 

The Firm of Pannaji Devichand .. Respondents. 

Indian Companies Act (VII of 1913), S. 4—Unregistered firms carry- 

ing on business and consisting of more than 20 persons—tllegal partnership. 


Where the total number ‘of persons constituting four unregistered 
firms, carrying on business, consisted of 22 persons, such a partnership 
would be illegal, having regard to the provisions of S. 4, Sub-S. (2) of 
the Indian Companies Act, 1913. 


Judgment of the High Court, Madras, affirmed. 

Appeal No. 109 of 1929 by special leave against a decree 
of the High Court, Madras, dated the 11th August, 1926, 
reported in Firm of Panaji Devichand v. Kapurchand*; which 
reversed a decree of the Subordinate Judge of Bellary, dated the 
Ist December, 1921, and dismissed the plaintiffs’ suit with costs. 

The plaintiffs instituted their suit in the Subordinate Judge’s 
Court, Bellary, on the 24th October, 1918. They were three 
firms, one consisting of four and two consisting each of five 
partners. They alleged that on the 13th October, 1918, they and 
the defendants, another firm consisting of eight partners, entered 
into a partnership agreement regarding the sale of some 2,000 
bales of yarn belonging to’the firm of the defendants who resided 
and carried on business at Gadag. 


For the purpose of the present report it is only necessary to 
state that the plaint alleged that the partnership had become dis- 
solved by expiry of time and the plaintiffs were entitled to claim 
the winding up of the joint business and call on the defendants for 
true and accurate accounts of the partnership and to pay the plain- 
tiffs what was due to them. They valued their claim for the pur- 
pose of jurisdiction at Rs. 22,500 and prayed that the deferidants 
be called upon to produce their accounts regarding the disposal of 
the 2,000 bales above referred to, and that after providing for 
payment of liabilities incurred, the surplus of the partnership busi- 
ness be distributed according to the pace set out in the agree- 
ment. ' 

The defendant firm filed a written statement, in which the 
allegations set out in the plaint were traversed. 

The Subordinate Judge, after hearing evidence, decreed the 
plaintiffs’ claim to recover from the defendant firm Rs. 8,343-12-0, 
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but in other respects dismissed the suit. A decree was passed 
accordingly. 

From the said decree both the plaintiffs and the defendants 
appealed to the- High Court. 

The two appeals were heard together by Kumaraswami Sastri, 
Offg. C.J., and Curgenven, J., who delivered judgment on the 11th 
August, 1926. Their judgment is reported in Firm of Pannaji 
Devichand v. Kapurchand'. They stated that when the appeal came 
on for hearing it was found that the number of persons constitut- 
ing the four firms which were said to have entered into the alleged 


. partnership to deal with the goods therein set out consisted of 


22 persons; that according to section 4, sub-section (2) of the 
Indian Companies Act, 1913, no company, association or partner- 
ship, consisting of more than 20 persons, shall be formed for the 
purpose of carrying on any business (other than banking) that has 
for its object the acquisition of gain by the company, association 
or partnership, or individual members thereof, unless it is regis- 
tered as a company under the Act or formed in pursuance of 
some other Act or Letters Patent. In the learned Judges’ opinion, 
on the face of the plaint there were more than 20 persons com- 
bined to carry on, the business mentioned in the plaint and share 
in the profits. Contentions on behalf of the plaintiffs that there 
was no business carried on within. the meaning of section 4 of 
the Act, and that though ‘each of the four firms which joined to- 
gether to carry on business might consist of a number of persons, 
yet for the purpose of section 4 only the number of the firms and 
not the number of the persons should be counted, were negatived 
by the Court.” The learned Judges were of opinion (relying on 


_the decision reported in Akola Gin Combination v. Northcote Gin- 


‘ning Factory?) that having regard to the plaint' itself the alleged 
‘partnership was illegal, having regard to section 4 of the Com- 
panies Act. They held that the suit failed and that the plaintiffs 
weré not entitled to any decree. They, therefore, allowed the 
defendants’ appeal and dismissed the plaintiffs’ suit with costs, 


` and dismissed the plaintiffs’ appeal without costs. The other 


questions arising in the memoranda of appeal were not discussed. 


From the said decree of the High Court the plaintiffs appeal- 
ed by special leave to His Majesty in Council. 


Narasimliam for appellants—-The High Court was 
not competent to raise suo motu the question of the applicability 
of section 4, Companies Act. In any case, we submit that the 
partnership was not illegal. The definition of “person” in 
section 3, sub-section (39) of the General Clauses Act, 1897, is 
applicable, and the judgment relied on by the High Court, Akola 
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Gin Combination v. Northcote Ginning Factory, does not lay 
down the correct law. Referred also to Mott Ram v. Muhammad 
Abdul Jali, Mewa Ram v. Ram Gopal* and Gangayya v. 
V enkataramiah.® 

Wallach for respondents. was not called upon. 

18th July, 1930. Their Lordships’ judgment was delivered 
by 

Lorp THANKERTON.—Their Lordships need not call upon 
the respondents’ counsel. 

They agree with the judgment of the Court below, and 
with the reasons given by that Court; accordingly, their Lord- 
ships will himbly’ advise His Majesty that the appeal should 
be dismissed with costs. 


Solicitor for appellants: H. S. L. Polak. 
Solicitors for respondents: T. L. Wilson & Co. 
K.J.R. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 
the North-West Frontier Province.] ` 


PRESENT :—Lorp TOMLIN, SIR LANCELOT SANDERSON AND 
SIR GEORGE LOWNDES. 


Pandit Shalig Ram and others © .. Appellants* 
y, 
Bawa Charanjit Lal and another .. Respondents, 


Hindu Law—Will—Construction—Devise to wife— Heir’—Absolute 
estate. ; 


There is no rule of Hindu Law that in the case of immoveable pro- 
perty given or devised by a husband to his wife, the wife has no power 
to alienate unless the power of alienation is conferred upon her in express 
terms. If words are used conferring absolute ownership upon the*wife, 
she enjoys the rights of ownership without their being conferred by ex- 
press and additional terms, unless the circumstances or the context are 
sufficient to show that such absolute ownership was not intended. 


Bhaidas Shivdas v. Bai Gulab, (1921) L.R. 49 I.A. 1 at 7: I.L.R. 
46 B. 153: 42 M.L.J. 385 (P.C.), followed. 


Ramachandra Rao v. Ramachandra Rao, (1922) L.R. 49 LA. 129: LL.R. 
45 M. 320: 43 M.L.J. 78 (P.C.) and Mussamat Surajmani v. Rabi Nath 
Ojha, (1907) L.R. 35 LA. 17: LER. 30 A. 84: 18 M.L.J. 7 (P.C.), referred 
to. 

*P.C. Appeal No. 3 of 1929, 26th June, 1930. 

2. (1914) 10 Nag. L.R. 98. 3. (1924) I.L.R. 46 A. 509. 
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A Hindu testator by his will gave the residue of his property to his 
two widows and his son’s widow, in the following terms: “The three 
persons are the heirs (waris) to whatever is left from the property”. 


Held, that on its true construction, and on consideration of all the 
terms of the will, the intention of the testator was to confer upon each of 
his two widows and his widowed daughter-in-law full proprietary rights in 
a one-third share of the residue of his estate, and that there was nothing 
in the circumstances or in the context to indicate that it was the intention 
of the testator to limit the estate of any of the three devisees to a life- 
estate or to a limited estate similar to a, “widow's estate” under the law 
of inheritance. 


Judgment of the Judicial Commissioner, N.-W.F. Province, reversed. 


Appeal No. 3 of 1929 from a decree of the Court of the 
Judicial Commissioner, North-West Frontier Province, Pesha- 
war, dated the 25th July, 1927, which modified a decree of the 
Subordinate Judge of Peshawar, dated the Ist July, 1926. 


The main question for determination on the present appeal 
was the right of the original plaintiffs to succeed to the property 
of one Mul Chand on the death of his last surviving widow, Mus- 
samat Sahib Devi, and this question turned upon the’ true ¢on- 
struction of the will, dated 26th July,-1891, of the said Mul Chand. 
The material passages from the will are set ‘out in their Lordships’ 
judgment. The itnportant clause of the will (by which the testa- 
tor nominated the ladies as his waris or heirs), is as follows, in 
the vernacular i— ` 

. “Werwa Patyan hunda barabar Patyan tin rahyan.” 


‘Mata Wadi—Chhoti—Bawa Sundar di wohoti—Is jaedad se faltu 
kharch kad kar jo rah jawe tin shakhs waris hain—Jo muafi di paidawari 
karne Narsingh Das Shalig Ram riha.” : 


The English translation of this clause is given at page 442 
beginning “As regards the details of shares.” 

Dunne, K.C. and Wallach for appellants, 

De Gruyther, K.C. and Robert Fortune for respondents. 
26th June, 1930. Their Lordships’ judgment was deliver- 


‘Sir Lancetor SAnperson.—This is an appeal by the 
defendants in the suit against a decree of the Judicial Commis- 
sioner of the North-West Frontier Province, dated the 25th of 
July, 1927, which reversed a decree of the Subordinate Judge 
of Peshawar, dated the ist of July, 1926, and decreed the 
major portion of the plaintiffs’ claim. 


The suit was brought by Hukam Chand and Charan jit Lal, 
alleging that. they.were the reversionary heirs- of one Mul 
Chand and that on the death of his last surviving ‘widow, 
Musammat Sahib Devi, they were entitled to recover possession 
of the properties specified in the plaint, which they alleged were 
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in the possession of the defendants, and which were originally 
the ancestral property of the said Mul Chand. Hukam Chand 
died pendente lite and is now represented by Musammat Sitan 
Devi, the second respondent. 

The defendants claim title to the said properties by trans- 
fer either “inter vivos” or by will from the said Musammat 
Sahib Devi. 

Mul Chand was a Baba or Hindu priest, who lived in 
Peshawar city, and the properties in suit consist chiefly of houses 
in Peshawar city and some revenue-free land near Peshawar, 
the revenue of which had been assigned by Government to a 
shrine known: as Devi Dawara. 


The Subordinate Judge who tried the case in the first 
instance dismissed the plaintiffs’ suit with costs. 

The plaintiffs appealed to the Court of the Judicial Com- 
missioner, who allowed the appeal and remanded the suit to the 
Subordinate Judge for the decision of certain issues which the 
Subordinate Judge had left undecided. 

On the further hearing on remand the Subordinate Judge 
made a decree in favour of the plaintiffs for possession of one- 
third of the properties numbered 3 and 11, and for redemption 
of the mortgaged property numbered 8, on payment of the 
mortgage money and costs and the amount spent in reconstruc- 
tion of the property after a fire, namely, Rs. 5,749. The suit 
‘with respect to the remaining property was dismissed. 

The plaintiffs again appealed to the Court of the Judicial 
Commissioner, who made a decree in their favour for possession 
of.the properties numbered 1, 2, 3, 4, 6, 10 and 13 with Jagir— 
and for redemption of the property numbered 8 on payment of 
Rs. 3,695. The said sum of Rs. 3,695 was sufficient, in the 
opinion of the Judicial Commissioner, to cover the mortgage 
money, the interest thereon and the enhanced value caused by 
the reconstruction of the property after the fire. The remainder 
of the plaintiffs’ claim was dismissed, and the Judicial Commis- 
sioner directed that the plaintiffs should recover costs on the 
properties which they had won and pay costs on those which 
they had lost.from and to the defendants, who were in posses- 


sion. m 


From this decree the defendants have appealed to 
Majesty in, Council. 

At the hearing of the appeal before the Board the | 
-Counsel for the plaintiffs did not rely on the contention 
judicata” which was raised in the Court of the Judicia! 
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sioner. Their Lordships, for reasons which need not be set out, 
are of opinion that the learned Counsel was right in adopting 
that course. 

The questions in the appeal relate to the wills of Maul: ‘Chand, 
and before dealing with the points relating thereto it will be 
convenient to set out the following pedigree, which shows the 
relationship existing between the parties :— 


BABA THAKUR SANT. 
| 


fade Ses 


| de 
Baba Gani Sham Das. Bai Jai-Gopal, 
eee 


Baba Mangal Sain. 
| 





| | 
‘Baba Hukam Chand Baba Charanjit 1al 
(Plaintiff 1) (Plaintiff I1). 
(died Décember, 1928), | 


| 
Mt. Hukam Devi = Baba Mul Chand = Mt. Sahib Devi 
(died Sept., 1892), | (died 30. 7. 1891), | (died 21. 10, 1918). | 
3 Mt. sg Devi. 


| 
| 


— 





| f i i ‘| 
Mt. Goman = Radha Kishan | Mt. Durgi Shalig Ram 


(died Sept., | (died 1892), (Defendant I). 
` 1901), -> Sundar Das = Mt, Lachhmi 
(predeceased (isd, July, Badri Nath 
Mul chanel): “* 190) ae : (Defendant I1), 


Mul Chand died on the 30th of July, 1891. There is no 
doubt that Mul Chand on the 19th of July, 1891, made a will, 


‘which was duly registered on the 20th of July, 1891. 


It was alleged by the defendants that he made a second will 
on the 26th of July, 1891. This will was not registered. ’ 

It was contended on behalf of the plaintiffs that there was 
no proper proof of the second will, dated the 26th July, 1891, 
and it will be convenient to deal with this contention at once. 

A document which purported to be a copy of that will was 


- produced at the trial. 


Both the Courts in India came to the conclusion that the 
aforesaid document represented the will of Mul Chand. 

The original will was alleged to have been lost, and their 
Lordships are of opinion that there was evidence which would 
entitle the Courts in India to arrive at the above-mentioned 
conclusion, and they see no reason for inter fering with their 
finding in’ this respect. 
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This appeal, therefore, must be considered on the assump- 
tion that both the wills were duly executed by the testator, 
Mul Chand, and that the terms thereof are contained in the 
two documents on the record. : 


The main question relates to the construction of the will of 
the 26th July, 1891. 


The defendants’ case, stated briefly, was that Mul Chand, 
on the true construction of the will, conferred full proprietary 
rights on his three devisees, viz., his two widows, Hukam Devi 
and Sahib Devi, and his son’s widow Lachhmi, in the shares 
devised to them. On the other hand, the contention of the 
plaintiffs was to the effect that on the true construction of the 
will each of the three above-mentioned ladies was given an 
estate for life merely and not an -absolute estate. 


The determination of this question depends upon the true 
construction of the will of the 26th July, 1891. The earlier 
will, viz., that of the 19th July, 1891, was relied upon for 
certain purposes, e.g., for the purpose of showing that the 
testator, when so minded, knew how to confey an absolute and 


a limited interest in his property.” For the present, however, it 


is not necessary to set out in detail the terms of the earlier 
will. 


The translation of the material parts of the will of the 
26th July, 1891, is as follows:— 

“To-day, 12th Sawan, 1948, Sant Baba Mool Chand being in full 
. possession of his senses, has recorded as follows :— 


“J (Narinjan Das) have written down from his dictation the method 
of disposal of his estate, his belongings, his ornaments and his property 
to whomsoever it is to be given. 


“Land Revenue recoverable from the Zemindars in respect of Muaf 
for the last three years (vide the detail given below).” 


The will then sets out a detailed description of the various ` 


properties, both movable and immovable. This is followed by 
a paragraph relating to the testator’s younger daughter Durgi 
and her mother Sahib, which is as follows :— 


“Rs. 500 to be kept in deposit for the younger daughter. One housa 
known as Bawa Sunderwala to be given to younger Mata Sahib Devi, who 
shall realize the rent thereof, as also the interest on Rs. 500. She is the 
owner during the lifetime of the girl. Otherwise no concern. If she 
lives in the house, whether at Peshawar or Lahore, she will get food 
expenses. She should maintain herself on presents. If she goes to her 
parents’ -house for good, she shall receive rent of the house only. Rs. 500 
shall be kept (in deposit) if it is found to be surplus amount after 
‘meeting our expenses.” 
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The will. then.recites that -a Small. house has been gifted by 
the elder ‘Bawa: to.one Bibi Lali, -and that another house: occu- 
pied by Narsingh Das.and Shalig Ram: Chhiber has been: given 
to them. ee ee ee, ee 

„Details of the muafi are set out, and then,comes the 
important clause, which is as follows:— ane ee 

“As regards the detail of shares there shall be three equal shares. 
Elder: Mata,-younger Mata, and: the wife of Sundar Bawa, the three 
persons are the heirs to whatever is left from, the property after meeting 
the expenses. . The produce of the muafi shalt~ be realised by Narsingh 
Das,’ Shalig Ram.” : ae a nni p Ey i 
“2°'The' elder Mata was Hukam Devi,’ the younger was Sahib 
Divi, and’ the wife ‘olf Sundar Bawa was Lachhmi, 

"Phe Subordinate Judge held that Mul Chand by his will 

had’ bestowed absolute. ownership in the residue of his estate 
on his widows and daughter-in-law Lachhmi CF °° 77°”? 
© The Judicial-Commissioner held that thdet the will’ bf the 
26th July; 1891, the widows..and Lachhni took ‘a limited 
interest only: Hence this appeal by the ‘defendaiits. l 

© "The intention of the festator tnlst: be’ gathered’ from the 
terms of the ‘will, reading it"as“a whole, and not much assist: 
‘ance ‘is to' be’ gathered from the’ numerdus cases which were 
tited to the Board, ‘and’ iri which the terms of the wills ‘under 
consideration differed from the terms of the will in the present 
gepeper 

It is, however, desirable.to:obseftve that attone time! it ‘was 
held by Some; of the Courts in India that, under the HindurLaw, 
in the case of immoyable property given or devisediby-a husband 
to-his wife, the..wife had-no.-power to alienate unless the power 
of alienation was ‘conferred upon her in express téinis, ™ rae 
_., it has been held by. decisions of this. Board: that that 
proposition was not.sound, and that— = Ura ae % 

s ‘Tf words, were used conferring absolute ownership upon the wife, the 
wife “enjoyed ‘the‘rights of ownership without their being conferred by 
express: and- additional terms, “unless ‘the ‘circumstances tor’ thd contèxt Werk 
pufficignt, to.;show. that. such, absolute. ownership ‘was not intended.” - 
See Bhaidas Shivdtis v. Bai`Gllab? Sée also: Rathachandra 
Rao, v. Ramachandra Rao*, where the decision in Mussamat 
Surajmani.v. Rabi Nath Ofha? is referred-to and: ‘éxplaineth, 

‘Tn’ their Lordships’ dpiriion, the intention. of the. testator in 
this “‘case..was, to confer upon..each of his two widows: and his 
; mo aee aiH . 

K aD E.R 49 1A. I a7: LER. 46 B. 183. 4 M.L. Je 385 (B.C): 
2. (1922) L.R. OLA 129 „at 135: LL.R. 45 M..3203:43.MIajit78. (PIG). 
3." (f07 L.R, 35 L.A. 17: I.L.R. 30 A. 84: 18 Mba, 2(P.Cr). + 


aciy 








ehet 
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daughter-in- To Lachhmi -full. proprietary rights in a one-third B 
share of the residue of the estate ao in his win of Be Pandit Shalig 
26th July; 1891: > . Ram 

i Bawa 


Their Lordships have arrived: at this’ conclusion on consi-  Chrranjit Lal. 


deration of ‘all the terms of the will. da ; DoT 
Sir Lancelot 


It is material to notice that the testator nominated as hiy Sanderson. 
heirs not only -his two widows, but’ also his daughter-in-law 
Lachhmi; that all three were put in the same category as 
“heirs,” .and that the:-words used inv conferring’ the git are’ 
sufficient to confer..full rights of ownership. 


v. 


' The‘ will contained no provision for dealing with’ the’ pro- 
perties after the deaths of the three devisees, and in their Lord- 
ships’ opinion there is nothing in the circumstances or in the 
context to indicate that it was the testator’s intention to limit 
the estate of any of the three persons to’4 life-estate or to 
a limited estate similar to a “widow's estate” under the law of 


inheritance. ` a are 


. Their Lordships therefore are unable to adopt thie construc- 
tioni placed. on the will by: the learned -Judicjal Commissioner. 


This decision is sufficient to dispose:of the appeal and it is 
not necessary for their Lordships to deal with the further 
question’ whether ‘there was valid necessity for some of the 
transfers by Sahib Devi as alleged by the defendants. 


The result is that the appeal must be allowed and the decrees 
of the Judicial Commissioner must be sét aside and the decree 
of the Subordinate Judge, dated the 17th October, . 1922, by 
which the plaintiffs’ suit was dismissed, must be restored. 
` ° The plaintiffs must, pay, the costs of thé’ defendaiits in this 
appeal and in the; ` Courts ji An, India, 

Their Lordships als humbly ‘advise His Majesty accord: 
ingly, = © ~ ieee ko afar: te 

Solicitor for’ appellants: H: S: ` È. Polak. z 

Solicitors for respondents:. Kimber, Bull.. "Howland, 
Clappe:G Co. aoo o, ee, 

K.J.R. > =a © ‘Appeal allowed: 


ayo bees cae: te ai e Be 


P.C. 





Mukhlal 
Singh 
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Singh. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 


PRESENT:—VISCOUNT DUNEDIN, Sır Joun Waris, SIr 
LANCELOT SANDERSON, SIR GEORGE LOWNDES AND Sir BINOD 


MITTER. . 


Mukhlal: Singh and another .. <Appellanis* 
v. i 


'Kishuni Singh, since deceased, and others .. Respondents. 


Civil Procedure Code (V of 1908), S. WO—‘‘Value of subject-matter of 


` suit in Court of first instance’—Mesne profits subsequent to date of suit-— 


Special leave to appeal granted ex parte—Objection to competence of appeal 
raised at the hearing. 

In computing, for purposes of S. 110, Civil Procedure Code, 1908, the 
amount-or value of the subject-matter of the suit in the Court of first 
instance, mesne profits accruing subsequent to the institution of the suit 
cannot be taken into consideration. f 

Gudivada Mangamma v. (Maddi) Mahalakshmamma, (1929) L.R. 57 
I.A. 56: I.L.R. 53 M. 167: 58 M.L.J. 184 (P.C.), followed. 

Where special leave -to appeal -is granted by the Board er ‘parte, that 
does not preclude the Board, when’ the true facts are brought before it, 
from going into the question of whether the appeal is competent or not, and 
accordingly it is open to the respondent, at the hearing, to object'to the 
competence of the appeal. ` : 

Shah Zahid. Husain v. Mahomed Ismail, (1930) L.R. 57 I.A. 186: 59 
M.L.J. 10 (P.C.), followed. : : 


Appeal No. 162 of 1927, by special leave, from a decree of 
the High Court, Patna, dated the 8th December, 1925, which 
reversed a decree, dated the 26th January, 1922, of the Court 
of the Subordinate Judge of -Arrah. T 


A Hindu widow governed by the Mitakshara Law transferred 
some landed property. She purported to do so as.heir of her 
husband, alleging that he had separated from his joint family 
before his death. The surviving members of thé joint family (the 
plaintiffs-appellants) contended that the deceased never separated 
from them, so that by right of survivorship they were entitled 
to the property. The Subordinate Judge found ‘that the alleged 
separation was not proved; and decided the case in favour of the 
plaintiffs. The High Court, on appeal, disagreed with the find- 
ing of the Trial Court, reversed its decree and dismissed the suit. 


For purposes of the present report (the appeal to the Privy > 
Council being dismissed on a preliminary objection) only the 
following further facts are material:— 





*P.C. Appeal No, 162 of 1927. 24th June, 1930. 
Patna Appeal No. 5 of 1927. 











ux], THE MADRAS LAW JOURNAL. REPORTS. 445 


The plaintiffs’ suit for declaration of title, or, in the alterna- 
tive, for possession, was instituted on the 8th October, 1920 and 
valued at Rs. 6,500, Court-fees being paid on that amount. No 
mesne profits were claimed in the plaint, but after the decision 
of the Trial Court (on 26th January, 1922) in their favour, 
decreeing the suit, and during the pendency of the defendant’s 
appeal to the High Court, Patna, against the said decree, the plaint- 
iffs instituted a suit claiming Rs. 3,890 as mesne profits for the 
period they were, as they alleged, wrongfully kept out of posses- 
sion, viz., from the 9th December, 1920 to 22nd May, 1922. While 
the suit for mesne profits was pending, the High Court, on the 
8th December, 1925, allowed the defendant’s appeal and dismissed 
the main suit, and as a consequence the suit for mesne profits was 
likewise dismissed. 


The plaintiffs then applied to the High oe ‘for leave to 
appeal to His- Majesty in Council against the decree, dated the 
8th December, 1925, dismissing their main suit, and thev contend- 
ed that the amount or value of the subject-matter of the suit in 
the Court of first instance was Rs. 10,390, i.e., Rs. 6,500, value 
of the property in dispute, plus Rs. 3,890, mesne profits. The 
High Court having rejected the petition on the ground that the 
value of the subject-matter was only Rs. 6,500, the plaintiffs 
obtained special léave to appeal from His Majesty in Council. 


Dunne, K.C. and Hyam for appellants. 
Wallach for respondents, 


At the hearing of the appeal, Wallach for respondents. 


objected that the appeal did not lie, the provisions of section 110, 
Civil Procedure Code, 1908, not. having been fulfilled.: The sum 
of Rs. 10,000 was exceeded only if the mesne profits from the 
date of the institution of the suit were added. It has now been 
authoritatively decided that they cannot be so added; Gudi- 
authoritatively decided that they cannot be so added: Gudi- 
Aiyar v. Sellammal?, 


The objection to the compense ‘of the appeal can be fTaised 
at-the-hearing, and it is not necessary: for the respondents to apply 
by petition that the order in Council giving the special leave should 
be rescinded: Zahid Husain v. Mahomed Ismail? and Lord Strick- 
land v. Grimat per Lord Blanesburgh. 


Dunne, K.C., replied, conceding that the decision of the Board’ 


in Gudivada Mangamma v. Mahalakshmamma' was against him. 





1, (1929) L.R. 57 I.A. 56: I.L.R. 53 M. 167: 58 M.L.J. 184 (P.C.). 
° 2 (1915) I.L.R. 39 M. 843: 30.M.L.J. 317. 
3. (1930) L.R. 57 I.A. 186: 59 M.L.J. 10 (P.C.). 
4. (1930) A.C. 285 at 288; 59 M.L.J. 416 (P.C.), 


P.C. 
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_ 24th June, 1930. Their Lordships’ judgment was delivered 
by S 

-© Vascount DunrDIN.—In this case the question has been 
raised.as to whether .the appeal is competent. Special leave to 
appeal was granted on an ex parte application; but it has been 
settled in a judgment of this Board that that does not preclude 
the Board, when the true facts are brought before it, from going 
into the question of whether the appeal is competent or not, 
(Shah Zahid Husain v.. Mahomed Ismail.) Upon that: ques- 
tion the present casé seems to be entirely covered by another 
decision-of the Board in Gudivada M angamma v. Maddi Maha- 
lakshmamma.* -Under these circumstances their Lordships will 
humbly advise His Majesty that the appeal is pcomapetent and 
should -be dismissed with costs. : 


- Solicitors for appellants: Barrow, aoe & Nevill.’ 
Solicitors for respondents: ‘Douglas, Grant -& Dold.. 
'K.J.R. Appeal dismissed. 





; e PRIV Y COUNCIL. cea 
[On appeal ‘from the Chief Court of Oudh at Luckstdw.] 


PRESENT :—Viscount DuNEDIN, SIR JoHn WaALLis, Sir 
LANCELOT SANDERSON, Sir GEORGE Lownpes AND Sir Brnop 
MITTER. 

Jagmohan Singh and another Pe Racal 


vi 
Pandit Sri Nath and others - = ‘Respondents. 


Hindu Law—Gift of immovėable property by husband to wife—Words 
conferring absolute ownership upon wtfe—Donee’s bower of alienation— 
“From generation to generation” 


In the case of a gift of immoveable property by a‘ Hindu husband | to 
his wife, although the donor does not confer upon the donee express 
‘power of alienation, such power may nevertheless be deduced from the 
terms of -the gift if the words used are sufficient to- confer upon her 
absolute ownership, unless the circumstances or the context, show that 
such ' „absolute ownership was.not ‘intended. No particular. words are neces- 
sary for this purpose, and if, reading the document as a‘ whole; the con- 
clusion is inevitable that it confers the estate out and out with no reservation, 
the right of alienation will be included just. as much as. any of the other 
incidents of ownership, and just as much where the gift is to a female 
as where it is to a male. 








*P.C. Appeal No. 124 of 1928. 22nd July, 1930, . 
Oudh Appeal No. 13 of 1928. 
1. (1929) L.R. 57 I.A. 56: I.L.R. 53 M. 167: 58 M.L.J. 184 (P.C.), 
3. (1930) L,R, 57 I.A. 186: 59 M.L.J. 10 (P.C.), 
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Pandit ‘Shalig Ram v. Bawa Charanjit Lal, (193Q):59 M.L.J. 437 

(P.C.) and Bhaidas Shivdas v. Bai Gulab, (1921) L. R, 49 I.A. 1: ].L.R. 
46 B. 1537:42 M.L.J. 385 (P.C.), followed. 
. Mt. Surajmani v. Rabi Nath Ojha, (1907) L.R.:35 T.A. 17: I.L.R. 
30 A. 84: 18 M.L.J. 7 (P.C.) and Sasiman Chowdhurain v. Shib Narayan 
Chowdhury, (1921) L.R. 49 I.A. 25: I.L.R. 1 Pat. 305: 42 M.L.J. 492 
(P.C.), referred. to. - 


, Ramachandra Rao v. Ramachandra Rao, (1922) L.R. 49 LA. 129: LL.R. 
45 M. 320: 43 M.L.J..78 (P.C.), distinguished. 


Held, on the construction of the particular deed of gift. in suit, that 
it’ Chnferred: -upon ‘the wife-an‘ absolute éstate in the: property, and she had, 
, therefore, the power to alienate it. 


‘ The words “from generation to generation” (naslan bad naslan), in 
a deed of gift, have now acquired almost a .technical „meaning, and ordi- 
fanly convey an heritable and alienable ‘estate. 


` Rant Lal Mookerjee v. Secretary of State for India, (1881) L.R. $ 
l. a -46: I.L.R. 7 C. 304 (P.C) and Lalit Mohun Singh Roy v. Chukkun 
Lal, Roy, :(1897) L.R. 24 I.A. 76; I.L.R. 24 C. 834 (P.C.), relied 
upon. N : : 

Appeal ‘No. 124 of 1928, from a decree,, dated the 13th 
December, 1927, of the Chief Court of Ovdh confirming a 
decree, dated the 29th January, 1926, of the Subordinate Judge, 
zo . ; 

. The main question .for E EE AN TE on.the sg eset appeal 
was whether by a deed of:gift, dated the 7th May, 1877, exe- 
cuted by Subedar Gaind Singh in favour of his wife, Agind 
Kuar, full proprietary. rights were conferred upon her. 

The terms of the deed of gift are set out in their Lord- 

ships’ judgment. 
~ a; De Gruyther, K.C. and L.M. Joplirig for appellants. 

Dunne, K.C., Dube and A. P. Sen for respondents. 

.-De Gruyther,:K.C. for appellant. —We submit that the 
grantee obtained in the property gifted an interest for life with 
remainder to her heirs. In order to confer upon her the power 
of alienation, it was necessary to use express words or words 
of at least sufficient amplitude: Ramachandra Rao v. Rama- 
chandra: Rao. i i 

The décisions of the Board in Surajmani v. Rabi Nath 
Ojha, Fateh ‘Chand v. Rup Chand, Bhaidas Shivdas v. Bhai 
Gulabt ‘and Sasiman Chowdhurain v. Shib Narayan Chow- 
dhiury are distinguishable; there, the words used were “malik”, 

“Malik with ` full” proprietary powers,” etc.” 





L (1922) L.R. 49 L.A. 129; LL.R. 45 M. 320: 43 MLJ. 78 (P.C.). 
2 (1907) L.R. 35 IvA. 17: LL.R. 30 A. 84: 18' M.L.J. 7 (P.C.). 
+ +. 3, (1916) L.R: 43 I.A. 183: LL.R. 38 A. 446 (P.C.). > 

'4. (4921) L.R. 49 I.A. 1: LL.R. 46 B. 153: 42 M.L.J. 385 (P.C.): 
5, (1921) L.R. 49 L.A. 25: LL.R. 1 Pat. 305: 42 M.L.J. 492 (P.C.). 
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P.C Mayne’s Hindu Law, 7th ed., para. 397 referred to. 
Jagmohan Counsel for the respondents were not called upon. 

e j 22nd July, 1930. Their Lordships’ judgment was’ deli- 
sri Nan, Vered by 


— Sir Georce Lownpes.—In this. appeal the Board have 

S Genge again to consider.a question which has been discussed under 
different guises in a number of cases within the last few years, 
viz., whether, under Hindu Law, a woman taking immovable 
property by gift from her husband has power to alienate it. 

The most recent decision on thè subject is in Pandit Shalig 
Rani v. Bawa Charanjit Lal which cited and followed the 
judgment of Lord Buckmaster in Bhaidas Shivdas v. Bai Gulab.? 
Reference was also made to Ramachandra Rao v. Ramachandra. 
Rao? in which Lord Buckmaster made certain remarks expla- 
natory of the decision in Surajmani v. Rabi Nath Ojha‘, another 
case in which a widow’s power of alienation had been called 
in question, but their Lordships have no doubt that these re- 
marks were not intended to qualify in any way the pronounce- 
ment in Bhaidas Shivdas v. Bai Gulab? There is also an ex- 
haustive judgment of Sir John Edge in Sasiman Chowdhurain 
v. Shib. Narayan Chowdhury to which Lord Buckmaster was 
a party and which was heard a few days only after Bhaidas 
Shivdas case. 

Under these circumstances their Lordships feel that the 
doctrine upon which the decision of the present appeal depends 
is so well established that no further discussion of the authori- 
ties is required. 


If, as in the present case, the donor does not confer upon 
the lady express power of alienation, such power may never- 
theless he deduced from the terms of the gift if the words 
used are sufficient to confer upon her absolute ownership, unless 
the circumstances or the context show that such absolute owner- 
ship Was not intended. There is, their Lordships think, no 
magic in the use of any particular word or form of words; the 
document must be construed as a whole, and its fair import, 
deduced in the ordinary way, and if the conclusion come to is 
that it confers the estate out and out with no reservation, the 
right of alienation will be included just as much as any of the 


~~. 











1. (1930) 59 M.L.J. 437 (P.C.). 
2. (1921) L.R. 49 I.A. 1: I.L.R. 46 B. 153: 42 M.L.J. 385 ( 
3: (1922) L.R. 49 1.A.‘129: I.L.R. 45 M. 320: 43 M.L.J. 78 ( 
4. (1907) L.R. 35 I.A. 17: I.L.R. 30 A. 84: 18 M.L.J. 7 ( 
5. (1921) L.R. 49 I.A. 25: I.L.R. 1 Pat. 305: 42 M.L.J. 492 ( 


P.C. 
P.C. 
P.C; 
P.C. 
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other incidents of ownership, and just as much where ‘the gift 
is to a female as where it is to a male. 

In the present case, one Gaind Singh executed a deed of 
gift, dated the 7th May, 1877, in favour of his wife Musammat 
Agind Kuar. The subject-matter of the gift was part of an 
estate in Oudh known as Bhiti Risalpur, of which Gaind Singh 
was the proprietor. He had no son and had already made 
over other considerable portions of his estate to his two daugh- 
ters. After her husband’s death, Musammat Agind Kuar by a 
sale-deed of the 8th September, 1881, trarisferred a portion of 
the property to. one Chedi Ram Misi, whose interest is now 
represented by the respondénts. The sole question raised for 
determination by their Lordships is whether she had power so 
to do. The appellants claim as the ultimate reversioners to 
whom the property would pass if the alienation was invalid. 


The deed of gift is in the following terms :— 

I am Gaind Singh, son of Nokhe Singh, caste Chhattri Bais, resident 
of Mauza Mareman, pargana Pachhamrath, and Seerdar and Taluqdar of 
Bhatti, pargana Tanda, district Fyzabad. 

Whereas the entire village’ Fatehpur and half of village Nau Sanda 
constitute my Zamindari Haqiat without any co-parcenership which are 
in my exclusive possession, having been granted by “the Government as 
reward for my loyalty, and I am in proprietary possession and enjoyment 
thereof up to the time of the execution of this deed; whereas [ am now 
old and no reliance can be placed on this borrowed life; whereas 1 am 
afraid that this estate might be destroyed after me as I have no male 
issue and whereas Musammat Agind Kuar is my lawfully wedded wife 
besides whum I have no other co-sharer and co-parcener, so, with a view 
to safeguard the aforesaid property, I, while in the enjoyment of sound 
health and unimpaired intellect, without reluctance and coercion, have 
specifically gifted the Zamindari in. the aforesaid villages with all the origi- 
nal and accreted rights, cultivated and uncultivated lands, Seer, Saer, 
jalkar, bankar and all the rights held by me, to my wife Musammat Agind 
Kuar, and I do hereby covenant and reduce to writing that the said lady 
shall, generation after generation*, remain in possession and enjoyment 
of Zamindari Haqiat in the said villages on payment of the Government 
revenue. Now, after the execution hereof, if I or any one of my heirs and 
co-sharers lays any sort of claim to the aforesaid property against the 
donee, the same shall be deemed false and untenable by the powers that 
be. With the exception of the lady-donee, no one else shall have any 
power of interference and meddling with regard to the gifted property. 

Wherefore these few presents have been reduced to writing by way 
of a specific deed of gift, so that it may serve as an authority and be of 
usc “when required. 


Their Lordships have no doubt that reading this deed as a 
whole it must be construed as conferring upon Musammat 
Agind Kuar an absolute estate in the property. Both the Courts 
in India by whom the case was heard came to the same conclu- 





*In the original deed, the words in the vernacular for ‘‘generation 
after generation” are naslan bad naslan.—K.J.R. 
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sion, and their Lordships think it unnecessary, therefore, to 
discuss the document in detail, They would, however, remark 
that not only does the donor transfer to her all his rights in the 
property, but he says that she is to remain in possession and 
enjoyment of it “from generation to generation,” words which 
have come to have almost a technical meaning in many parts 
of India as conveying a heritable and alienable estate: Ram 
Lal Mookerjee v. Secretary of State for India and Lalit Mohun 
Singh Roy v. Chukkan Lal Roy’. 


In their Lordships’ opinion the appeal fails and should be 
dismissed with costs, and they will htimbly advise His Majesty 


accordingly. 
Solicitors for appellants: Watkins & Hunter. 
Solicitor for respondents: A. S. L. Polar. 


K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the Court of King’s Bench for the Province 
of Quebec (Appeal Side).] 


PRESENT:—ViscountT DUNEDIN, Lorp DARLING, Lorp 
WARRINGTON OF CLYFFE, MR. Justice Durr AND SIR LANCE- 
LOT SANDERSON. 


Eugene Berthiaume ; .. Appellant* 
v. ni . 
Dame Anne-Marie Yvonne Dastous .. Respondent. 


Marriage—Validity—Law governing—Law of place, where it is effected 
—Law of place of parties’ domicil—Putative marriage—Marriage which is 
null if can be a—Civil rights attaching to—Alimony—Wife’s right to— 
Statute—Interpretation of—Result of—Consideration of—Propriety. 


If there is one question better settled than any other in international 
law, it is that as regards marriage—putting aside the question of capacity— 
locus regit actum. If a marriage is good by the laws of the country where 
it is, effected, it -is good all the world over, no matter whether the pro- 
ceeding or ceremony which constituted marriage according to the law of 
the place would not constitute marriage in the country of domicile of one 
or other of the spouses. If the so-called marriage is no marriage in the 
place where it is celebrated, there is no marriage anywhere, although the 
ceremony or proceeding if conducted in the place of the parties’ domicil 





*P.C. Appeal No. 127 of 1928. 16th July, 1929. 
6. (1881) L.R. 8 I.A. 46 at 61: I.L.R. 7 C. 304 (P.C.). 
7. (1897) L.R. 24°1.A. 76 at 88: ILL.R. 24 C. 


LIX] THE MADRAS LAW JOURNAL REPORTS. 451 


would be considered a good marriage. Of course, these results may be 
altered by positive, t.e., statute law. 

Under the law of France, there must be a civil ceremony of marriage, 
and if that has not taken place any religious ceremony is an idle perform- 
ance so far as that law is concerned. 

The doctrine of putative marriage was well known to the canon law, 
and has been adopted by many systems which have founded their law on 
the canon law. The proposition that a putative marriage cannot be a 
marriage which is null is not correct. It is just when a marriage is 
declared null that the doctrine of putative marriage becomes necessary. 

All civil rights appendant to real marriage are not produced by a 
putative marriage. But the criterion is obvious, -those only subsist which 
are consistent with a real marriage not existing. Alimony is such a right. 
The duty of a husband to support his wife is quite apart from his duty to 
cohabit with her. The continuance of alimony to the wife is one of the 
civil effects of a marriage held null but allowed to be putative. 

Where the construction of a statute is in question the results of 
construction must be looked at. 


Appeal No. 127 of 1928 from the judgment of the Court 
of King’s Bench for the Province of Quebec (Appeal Side. ) 

E. Lafleur, K.C., Geoffrey Lawrence, K.C. and Leon F ari- 
bault for appellant. 

Aine Geoffrion, K.C. and O. W. Pritt, K.C. for respond- 
ent. s i 
16th July, 1929. Their Lordships’ judgment was deliver- 
ed by 


Viscount Dunepin.—In 1913 the respondent, a French 


Canadian of thè Roman Catholic faith, being then a girl 19 
years of age who had just graduated from a convent in a small 
town in Montreal, went on a trip to Europe with her father. 
She there met the appellant, a member of a Quebec family and 
also of the Roman Catholic faith, who had been living in Paris 
for several years.He proposed marriage to her, and she accepted. 
The appellant asked the respondent to make the necessary 
arrangements, and she called on the cure of the parish where her 
fiance had been residing and where she was then temporarily 
residing. The cure informed her that there were certain civil 
-formalities to be gone through and that he would celebrate the 
marriage. She asked her fiance to attend to the civil formali- 
ties and he took her to the British Consulate where certain papers 
were signed and a certificate issued which was given to her 
fiance. After that the parties proceeded to the church, the 
certificate was handed to the cure who then proceeded to cele- 
brate the marriage according to the form of the Roman Catholic 
church. The parties lived together as husband and wife until 
the year 1926, when on returning from an absence from home 
the respondent discovered that the appellant had been guilty of 
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infidelity and had introduced a mistress into their home. The 
respondent then applied to the Court in Paris for a divorce. That 
Court before proceeding further demanded the exhibition of a 
civil certificate of marriage. This the respondent was unable to 
produce. She discovered that the certificate which her fiance 
had procured at the British Consulate was only a notice of in- 
tended marriage, and that the officiating cure had carelessly 
omitted to notice that it was not a certificate of marriage. Asa 
matter of fact he had exposed himself to severe penalty by 
celebrating the religious ceremony without the production of a 
certificate. As no certificate of, marriage could be produced— 
none such ever having been in existence—the Court declined to 
proceed with the case for divorce. The respondent then raised 
another action in the French Courts, craving a judgment “pour 
faire statuer le mariage,’ and craving alternatively that if the 
marriage was declared void it should be held that she had con- 
tracted it in good faith and was entitled to a declaration of civil 
effects in her favour. The appellant appeared and denied the 
jurisdiction, he having still retained his Canadian domicil. This 
plea was sustained and the action dismissed. The respondent 
then raised the present action in the Superior Court of the Mon- 
treal district. The action sought a declaration of marriage, 
decree of separation, a dissolution of the communaute des biens 
—the marriage having been without a marriage contract, com- 
munaute des biens would ensue—and a judgment for alimony. 
Damages were also claimed but that claim was departed from. 
Alternatively a declaration was sought that as the respondent 
had been in good faith, the marriage was a putative marriage 
and in terms of Art. 164 of the Civil Code produced civil 
effects. The case depended before Loranger, J., who held the ` 
marriage valid, pronounced a decree of separation, dissolved 
the community of goods and granted a decree against the appel- 
lant for an alimentary allowance of $1,500 a month. On appeal 
the Court of King’s Bench by a majority upheld the judgment. 
Bernier, J., dissented and held that the marriage was null and 
that a null marriage could not be a putative marriage. The 
present appeal is from that judgment. 

Their Lordships are unable to agree with the judgment 
under appeal. If there is one question better settled than any 
other in international law, it is that as regards marriage— 
putting aside the question of capacity—locus regit actum. If 
a marriage is good by the laws of the country where it is 
effected, it is good all the world over, no matter whether the 
proceeding or ceremony which constituted marriage according 
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to the.law of the place would not constitute marriage in the 
country of the domicile of one or other of the spouses. If the 
so-called marriage is no marriage in the place where it is cele- 
brated, there is no marriage anywhere, although the ceremony 
or proceeding if conducted in the place of the parties’ domicil 
would be considered a good marriage. These propositions are 
too well fixed to need much quotation. They were laid down 
long ago in England in the well-known case of Dalrymple v. 
Dalrymple and in Scrimshtre v. Scrimshire? approved by Lord 
Stowell in Ruding v. Smith? A question precisely the same 
as the present had been decided in Scotland in the case of 
Johnstone v. Godett mentioned by Lord Fraser in his work on 
Husband and Wife, Vol. II, p. 1310, where the parties had 
undergone a ceremony of marriage in Martinique, where the 
Code Napoleon prevailed. This marriage, if it had taken place 
in Scotland, would have been good. But there was no civil 
ceremony and the marriage was bad under the Code; and ‘it 
was held no marriage in Scotland. 


Of course, these results may be altered aby positive, t.e., 
statute law. A good illustration may be given in the legislation 
which was passed in order to cure what was thought to be abuse 
of Gretna Green marriages. Marriage in Scotland can be con- 
stituted by mere words of consent de presenti in the presence of 
witnesses, and English couples used to cross the border by 
Gretna to be married by interchange of consent in the presence 
of the blacksmith and his assistant. A statute was passed 
declaring a marriage constituted by consent de presente null 
where the parties had not previously resided in Scotland for at 
least three weeks. 


Now in face of the facts set forth in the narrative above 
given, and these facts were found by all the Judges of the 
Courts below and are amply borne out by the evidence, it is 
clear that under international law’ there was no marriage in this 
case. The law of France is peremptory. There must be a civil 
ceremony of marriage and if that has not taken place any reli- 
. gious ceremony is an idle performance so far as.the law is con- 
cerned. Learned counsel for the respondent could not contro- 
vert this statement of international law, and, therefore, he 
sought to show that the validity of the marriage was established 
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upon positive law contained in the Civil Code cf Quebec. The 
articles he relied on were the following:— 


“7. Acts and deeds, made and passed out of Lower Canada, are valid, 
if made according to the forms required by the law of the country where 
they were passed or made. 


x $ * * x 


‘5S1. On proof that, in any parish or religious community no registers 
have been kept, or that they are lost, the births, marriages and deaths 
may be proved either ‘by family registers and papers, or other writings, or 
by witnesses, 


* * * x * 


“128, Marriage must be solemnised openly, by a competent officer 
recognised by law. 


“129, All priests, rectors, ministers and other officers authorised by 
law to keep registers of acts of civil status, are competent to solemnise 
matriage. . . . , 

* x + * * 


“135. A marriage solemnised out of Lower Canada between two 
persons, either or both of whom are subject to its laws, is valid, if 
solemnised according to the formalities of the place where it is performed, 
provided that the parties did not go there with the intention of evading 
the law. 

* 


e x xe 3K * 


“156. Every marriage which has not been contracted openly, nor 
solemnised before a competent officer, may be contested by the parties 
themselves and by all those who have an existing and actual interest, 
saving the right of ihe Court to decide according to the circumstances, 

: $ 3 * * * 

“159.2. No one can claim the title of husband or wife and the civil 
cffects of marriage, unless he produces a certificate of the marriage, as 
inscribed in the registers of civil status, except in the cases provided for 
by Article 51. 

“169. Possession of the status does not dispense those who pretend 
to be husband and wife, from producing the certificate of their marriage. 


“161. When the parties are in possession of the status and the certifi- 
cate of their marriage is produced, they cannot demand the nullity of 
such act.” : ; 

The last seven Articles appear in Chapter II of the.Code, the 
heading of which is “Of the formalities relating to the solemnis- 
ing of marriages.’’ It is out of the question to suppose that 
the legislature is dealing with anything except the formalities 
to be observed in the Province of Quebec. It would be idle, 


-to provide formalities to be observed in all the parts of the 


world. This is clear enough from the heading, but it is made 
more clear by the phraseology implied in the articles. Take 
for instance Art. 129. Who can “keep registers of acts of 
civil status” except the persons that can be so authorised in the 
Province of Quebec? The term is inapplicable to anyone else- 
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where.” Art. 130 with its reference to the early articles as to 
the publication of bans is also utterly inappropriate to a 
marriage except in the Province of Quebec. 


The article, however, on which the respondent laid greater 
stress and on which the judgment of the Court below mainly 
proceeded is Art. 156. This is in a fasciculus of articles headed 
“Of actions for annulling marriage.” It is not in such a divi- 
sion that one would expect the power of dealing . with the 
constitution of marriage said to be contracted abroad. The 
Article runs:— 


“Every marriage which has not been contracted openly, nor solemnised’ 


before a competent officer, may be contested by the parties themselves and 
by all those who have an existing and actual interest, saving the right of 
the Court io decide according to the circumstances.” 


The first sentence gives the right of challenge and doubt- 
less every foreign marriage could come within its words for no 
foreign marriage could have been solemnised by a competent 
officer, which obviously refers to such a person in Quebec. The 
words which are appealed to are the last words, and it is supposed 
to add to their weight the fact that in the Code Napoleon on 
which the Quebec Code is obviously modelled the first sentence 
appears, but the words at the end do not. Let it be observed 
what the argument comes to. .International law being as set 
forth, it is to be held that this saving clause gives a power to 


the Court to override that law as upheld in every other country 


of the civilised world, but it also if so interpreted would do 
more. It would enable the Court to declare marriage to arise 
from a proceeding which under the law of no country was 
ever supposed to be marriage. Naturally the good sense of 
the Quebec Judges would prevent them from doing any such 
thing; but when construction is in question the results of con- 
struction must be looked at. The truth is, that their Lord- 
ships can only look on this as a most preposterous suggestion 
and they agree with the view that Bernier, J., took on this 
matter, ` 


The case of a foreign marriage is dealt with in terms by 
Art. 135, and that expresses the doctrine of international law. 
As this is in the section dealing with the constitution of mar- 
riage, it would have been quite out of place to express the con- 
verse of the doctrine, so that the brocard expressio unius est 
exclussio alterius cannot apply. Their Lordships’ have, there- 
‘fore, no hesitation in declaring that the so-called marriage in 
this case was ab initio null. 
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There remains, however, thé question arising in sections 163 
and 164. They are: 


163. A marriage although declared null, produces civil effects, as 
well with regard to the husband and wife as with regard to the children, 
if contracted in good faith. 


“164. If good faith exist on the part of one of the parties only, the 
marriage produces civil effects in favour of such party alone and in favour 
of the children issue of the marriage.” 

Now as regards good faith, all the Judges held, and their 
Lordships agree with them, that there was perfect good faith 
on the respondent’s part. She was a very young girl, quite 
ignorant of law, and from her antecedents and religion probably 
quite incapable of considering marriage as anything but a religi- 
ous ceremony and ordinance. It is true that she was told that 
some civil formalities were necessary, but she had no exact know- 
ledge of what that meant, and she would be amply satisfied 
with the assurance that they had been gone through at the 
British Consulate, all the more that the certificate produced 
was accepted as good by the officiating priest. Art. 163 is 
only necessary for grammiatical reasons; the real article touch- 
ing this case is Ast. 164. It applies to this case in terms and deals 
with civil rights. Holding the views they did as to -there being 
a real marriage, the majority of the learned Judges found it 
unnecessary to deal with Art: 164, a case of what is generally 
known as putative marriage. The doctrine of putative mar- 
riage was well known to the canon law, and has been adopted 
by many systems which have founded their law on the canon 
law. In England the canon law on this subject has been aban- 
doned. In Scotland it is in viridi observantia. Scotland so 
far deserted canon law at the Reformation as to make divorce 
@ vinculo competent, but otherwise its matrimonial system is 
founded on the canon law. Bernier, J., who disagreed with 
the other learned Judges as to the. question of marriage, dis- 
misses this point with the curt observation that a putative 
marriage cannot be a marriage which is null. This is indeed 
an extraordinary proposition. It is just when a marriage is 
declared null that the doctrine of putative marriage becomes 
necessary. Cases of the insistence of the so-called wife on her 
rights are more rare, but cases of the assertion of legitimacy 
of children born of a marriage subsequently declared null are 
numerous in every system which accepts the doctrine of 
putative marriage. 


Two arguments were then put forward by the learned 
counsel for the appellant directed as to the lady’s right to 
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alimony. First, he said that the civil rights referred to were 
only those which-existed up to the date when the marriage was 
declared null. The simple answer is that the word is “pro- 
duces,’’ not “has produced,” and the absurdity of such a 
doctrine when applied to the legitimacy of children, who in the 
article are linked with the wife, is manifest. ‘Secondly, he 
said that obviously all the civil rights of a wife which flow 
from marriage could not continue to exist, ¢.g., the right to 
cohabit, and therefore the right of alimony could not exist. 
It is, however, impossible to suggest on this view that any civil 
right still exists. It is quite true, as said, that all civil rights 
appendant -to real marriage are not produced by a putative 
marriage. But the criterion is obvious, those only subsist 
which are consistent with a real marriage not existing. Ali- 
mony is such a right. The duty of a husband to support his 
wife is quite apart from his duty to cohabit with her. This is 
correctly shown in the form of a decree of separation which 
deals with the mensa as separate from the torus. 

Their Lordships are therefore of the opinion that the 
respondent is entitled to alimony. The argument of learned 
Counsel turned so specially on the question ôf alimony, that 
scant mention was made as to the communaute de biens, Their 
Lordships would have felt inclined to hold that inasmuch as 
nullity of marriage was declared, it was equivalent to saying 
that no communaute de biens ever really existed; to declare the 
dissolution of what never existed would be a pleonastic pro- 
ceeding. , But the learned Judges of the Court below who 
decided that the marriage was valid have had no opportunity 
of saying what are exactly the civil rights of a putative 
marriage, and since the case was first heard their Lordships 
have had their attention directed to several cases which 
seemed to point to a settled practice as to this, which 
their Lordships in such a matter would not willingly 
disturb. They are, therefore, of opinion that the case should 
be remitted to the Superior Court of Quebec to deal with the 
civil effects of a marriage held null but allowed to-be putative: 
it being distinctly understood that their Lordships are clearly 
of opinion that the continuance of alimony to the wife is one 
of the civil effects, the amount of which it will be for the Court 
of Quebec to determine, the amount decreed for in the judg- 
ments recalled being continued in the meantime. 

The costs of the appeal will be borne as between solicitor 
and client by the appellant, who will also fulfil the other articles 
of the conditions on which special leave to appeal was granted. 
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Their Lordships will humbly advise His Majesty that the 
appeal should be allowed and the case remitted. to the Superior 
Court accordingly. 


Solicitors for appellant: Blake & Redden. 


Solicitors for respondent: Lawrence Jones & Co. 


K.J.R. P Appeal allowed, 


iN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` PreseNT:—Mr. Horace Owen Compton Beasley, Chief 
Justice AND Mr. Justice PAKENHAM WALSH. 


Konda Reddi and others .. Petittoners* 
l Da a 
Mangala Babanna .. Respondent, 


Criminal Procedure Code (V of 1898), S. 428—Appellate Court fiam- 
ing diferent charges—Conviction—Procedure—Propriety of. 


The’ appellants wcre tried by a Magistrate for offences under Ss. 347 
and 384 of the Indian Penal Code and convicted. On appeal to the Sessions 
Judge’ he found the evidence for the conviction was not sufficient and 
framed fresh charges under S, 423 of the Indian Penal Code, after going 
through additional -evidence which was directed by him to'be let in by the 
Trial Court. He convicted the accused under the fresh charge and ordered 
them to pay fine, in default of which they were to undergo imprisonment. 
On the question whether the procedure adopted by the Sessions Judge was 
proper, © 7 E - 

f Held, that it did not enable an appellate Court to adopt the procedure 
adopted in this case by the learned Sessions Judge. 


S. 428 of the: Criminal Procedure Code merely enables an appellate 
Court, if it thinks it necessary, to call for additional evidence which will 
explain or clear up or perhaps supplement within limitations the evidence 
for the prosccution in support of a charge which has resulted in a convic- 
lion “and which conviction is the subject of an appeal a 


The Sessions Judge might have indicated that a charge under S. 423 
might be framed and sent the case back for retrial. 


. _ Petitions under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session, Anantapur, in Criminal Appeal 
No. 5 of 1929, preferred against the judgment of the Court of 


the. Joint Magistrate of Penukonda in Calendar Case No. 75 
of 1927. 





- #Cr, R.Cs. Nos, 968 and 969° of 1929. 14th July, 1930, 
5 Cr. RPs, Nos. 872 and 873 of 1929. . . iy 
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K. V.. Sesha Aiyangar, T. Jagannadha Rao Naidu, K. S. 
Jayarama Aiyar for Nugent Grant and D. R. Venkatesa Aiyar 
for petitioners. 


K. Venkataraghavachariar for The Public Prosecutor on 
behalf of the Crown. 

The Court made the following 

ORDER. Chief Justice —Four persons including the appel- 
lants in Criminal Revision Case No. 968 of 1929 (Accused 2 
and 3) and the appellant in Criminal Revision Case No. 969 of 
1929 (Accused 5) were convicted by the Joint Magistrate of 
Penukonda for offences under sections 347 and 384, Indian Penal 
Code, for wrongful confinement to extort property and 
extortion. ; 


The facts can be dealt with quite shortly and they are that 


on the 3rd December, 1927, a document was registered by the 
District Registrar at Anantapur, the material portions of which 
ran as follows:— 

“Deed of sale caused fo be written and given to Nethi Narayanappa 
of Pandurthi. To discharge debts due to others for the purchase of 
mango trees, I have received from you in cash this da¥ Rs. 300. The land 
sold to you for this sum is S. No. 882, extent 0°71 acres with the various 
fruit trees standing therein. I have put you in possession this day. Hence- 
forward you will have all my rights. My Heirs and I will have nothing 
to do with it.’ EAL a f 

Then there is the mark of Mangala Babanna who admit- 
tedly was an illiterate person and the two witnesses are accused 
2 and 3. Upon this document were founded the two charges 
against the accused, the prosecution case being that Mangala 
Babanna was by confinement. and extortionate methods made 
to execute that document, that hè as a matter of fact was not the 
owner of the property at all and that it was a spurious document 
got for the purpose of defrauding others. In support of the 
prosecution case some evidence was given to show that whereas 
in the body of the document Rs. 300 was stated to have been paid 
by way of consideration, none in fact: was paid. Though the 
question of consideration was quite an irrelevant one to the two 
charges then before the Court, because both the charges could 
be supported equally well, whether there had been consideration 
passing or not, the Joint Magistrate considered it as of some 
importance as supporting the case for the prosecution and dealt 
with it. This resulted, as before stated, in the conviction of four 
of the accused, three of whom are the appellants here. Thé 
case then came up before the learned Sessions Judge of Ananta- 
pur and he, after going very carefully into the facts in a very 
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lengthy and elaborate judgment, .came to the conclusion, to put 
it quite shortly, that the evidence certainly did not support the 
conviction of the accused of either offence. He then resorted 
to a procedure which is called in question here. Having come 
to the conclusion that no conviction under sections 347 and 384, 
Indian Penal Code, could be supported upon the evidence, he 
dealt with the evidence given with regard to the consideration 
which passed for the document and decided for reasons which 
he has given in his judgment that a charge could be framed under 
section 423, Indian Penal Code, and that in order that such a 
charge might be framed there should be additional evidence be- 
fore him; and he accordingly made an order that ‘the Joint 
Magistrate should take evidence on the question as to whether 
or not the Rs. 300 consideration or any part of it passed on the 
date or at about the time of the execution of that document. 
The result of that enquiry was that he proceeded upon the addi- 
tional evidence which came before him and found that no con- 
sideration for the sale did pass. He thereupon framed charges 
against the appellants under section 423, Indian Penal Code, 
acquitting the other accused who remained before him; and 
having framed fhose charges, he proceeded’ at once, for the 
reasons which he has given in the earlier part of his judgment, 
to convict the appellants and ordered them to pay fines amount- 
ing in the case of the 3rd accused to Rs. 500 and in the case of 
the 2nd and the 5th accused to Rs. 1,000 each, in default of 
which there was to be a term of imprisonment. 

The matter reduces itself to this, was the procedure adopt- 
ed by the learned Sessions Judge a proper one or not? It is, 
of course, conceded that under section 428 of the Code of Cri- 
minal Procedure an appellate Court in dealing with an appeal 
under the chapter in which the section appears may, if it thinks 
it necessary, order additional evidence to be recorded after stat- 
ing its reasons for so doing and either may take the evidence 
itself or direct it to be taken by a Magistrate and it was pur- 
porting to act under this section that the additional evidence was 
ordered to be taken by the learned Sessions Judge. The strong 
criticism that is made here by. Mr. Jayarama Aiyar is that the 
accused had been convicted under sections 347 and 384, Indian 
Penal Code, and had appealed to the Sessions Court of Ananta- 
pur against their conviction for those offences and none 
other and that there was no appeal against any conviction 
under section 423, Indian Penal Code, because there had not 
been any conviction or any trial even for an offence under that 
section, He contends that, section 428, Criminal Procedure Code, 
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merely deals with an appeal against a conviction and does not 
enable the appellate Court to substitute an offence in respect 
of which there has not been a conviction and then say that 
additional evidence must be called which may support such an 
offence. We think that that criticism is clearly correct and well 
founded and that section 428, Criminal Procedure Code, merely 
enables an appellate Court, if it thinks it necessary, to call for 
additional evidence which will explain or clear up or perhaps 
supplement within limitations the evidence for the prosecution 
in support of a charge which has resulted in 2 conviction and 
which conviction is the subject of an appeal and that it does 
not enable an appellate Court to adopt the procedure adopted 
in this case by the learned Sessions Judge. He might—- 
although we say nothing about its being proper in this case, 
it is- merely an indication of a possible procedure—have 
indicated that a charge under section 423, Indian Penal Code, 
might be framed and sent the case back again for retrial. But 
in this case he did not adopt that procedure and we are of the 
opinion that this petition must be allowed. The convictions 
will be set aside and the fines paid will be, refunded to the 
appellants. 


K.C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE CURGENVEN. 


Swarna Kotayya .. Appellant* (Plaintiff) 

i v, 

Karamacheti Vardhanamma and others .. Respondents 
, (Defendants), 


-Hindu Law—Will—Construction of—Bequest to daughter—Nature of 
estate— ‘Have been transferred” if sufficient to convey absolute estate— 
Will or gift—Test of distinction—Indian Evidence Act (I of 1872), S. 90 
-—Presumption of disposing bower of testator if permissible. 


The words ‘‘duly attested’? in S. 90 of the Evidence Act justify not 
‘merely the presumption of execution and attestation but also a presump- 
{ion in favour of the disposing power of the testator. 


The gencral rule in cases of gifts to a Hindu female is that she gets 
the estate which the Hindu Law confers upon her unless there are words 
to restrict or amplify it. Where under the Hindu Law, the estate con- 
veyed would ordinarily be, as in the case of a gift to a daughter, an 
absolute estate, no special words of amplitude are necessary. 


- Case-law discussed. 
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Where a testator executed a will in which he stated that his proper- 
ties ‘haye been transferred” to his daughter, 


Held, the words were sufficient to convey an absolute estate. 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Bapatla in A.S. No. 202 of 1924 preferred 
against the decree of the Court of the Additional District 
Munsif of Ongole in O.S. No. 156 of 1924 (O.S. No. 695 
of 1922, District Munsif’s Court, Bapatla). 


P. Satyanarayana Rao for appellant. 


Ch, Raghava Rao, K. Kameswara Rao and S. Subramania 
Sastri for respondents. 


The Court delivered the following 


Jupcment.—This second appeal arises out of a suit by a 
reversioner for a declaration that certain alienaticns made by 
the Ist defendant, daughter of the last male holder, in favour of ` 
her daughter’s son are not binding on the plaintiff, now appel- 
lant, beyond her life-time. The plaint alleged that the last 
male holder, Mahadevudu, who was the elder brother of the 
plaintiff's father, died intestate. In her written statement the 
Ist defendant set up a will said to have been executed by 
Mahadevudu ‘in her favour in 1877 and the case turns upon 
the validity and effect of this instrument. It is in the first 
place disputed that it is a will and not a gift-deed. Both the 
Lower Courts have found that it is a will and have applied 
the presumption permissible under section 90 of the Evidence 
Act, relying on that provision to find not only that it is genuine, 
a finding not now disputed, but also that it was executed by 
Mahadevudu when in a sound disposing state of mind. Whether 
section 90 can be used to support a presumption of this latter 
character is the next question, and the final matter in contro- 
versy is the Ist defendant’s claim that under the will she took 
an absolute estate. 


The document, the nature of which is thus disputed and of’ 
which Exhibit I is a copy, was executed on plain paper, a 
course correct for a will, incorrect for a transfer i@ter vivos, 
It is styled a Marana sasanam, a word which is usually tran- 
slated as “will,” but which perhaps more unmistakably than 
that term connects the execution of the document with the 
executant’s death. Unlike a gift-deed it addresses no transferee 
in the second person. It states that the executant’s properties 
“have been transferred” to his eldest daughter and proceeds 
to lay down ‘what she shall do, these instructions appearing to 
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relate to the time when he is gone and she has taken his place. 
Stress has been laid by the appellant upon the use of the past 
tense “have been transferred’. I do not think that this is 
necessarily incompatible with the view that the document is 
to take effect as from the moment of the executant’s death. When 
an English testator writes “I give and bequeath” he does not mean 
that the words are to operate upon the property at the time 
of execution of the will. Next, there is the very significant 
circumstance that the whole estate is transferred, a course not 
likely to be adopted in the case of a gift, especially a gift to a 
woman. It is true that no power of revocation is reserved, but 
it has never been held that the mere absence of an express pro- 
vision of this nature disproves the testamentary character of a 
document. In Rajammal v. Authiammal* it was found upon 
an examination of the terms of the deed that it was not revoc- 
able in character. Finally there is the circumstance that the 
document was registered as a will. I do not attach weight to 
that fact because it shows what the Registrar’s opinion was; but 
it does show what course was adopted by those who must have 
been conversant with Mahadevudu’s intentions. It appears to 
me that those intentions are clear enough frém the several in- 
dications which I have enumerated, and I have no hesitation 
in holding that the document is a will. 


The point next raised is that, granting the document to be 
a will, and that the Lower Courts were justified in presuming 
exectition and attestation under section 90 of the Evidence Act, 
yet the section does not authorise any presumption in favour 
of the disposing power of the testator. There is upon this 
point singularly little authority. I do not find any useful 
analogy furnished by cases such as Ubilack Rai v. Dalhal,’ 
Ramani Kanta Ray v. Bhinnandan Singh? and the English 
case, In re Airey: Airey v. Stapleton*, which decides that where 
a person signs as agent for another the fact of agency cannot 
be presumed; because it is a fact quite outside and apart from 
the act of execution, Rather closer comes the decision of an 
Allahabad Full Bench in Haji Sheikh v. Sukhram Singh’ that 
when the signature of the executant purports to have been 
made by the pen of the scribe it may be presumed under 
section 90 that the latter was duly authorised to sign for him. 
Walsh, A.C.J., distinguishes the agency cases referred to above, 





1. (1909) 1.L.R. 33 M. 304: 20 M.L.J. 519. 
2. (1878) I.L.R. 3 C. 557. 3. (1923) I.L.R. 50 C. 526. 
4, (1897) 1 Ch. 164 5. (1924) I.L.R. 47 A. 31 (F.B.). 
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and..with reference to the- phrase “duly executed” occurring in 
the section, says: a 


“Iu our view the expression ‘duly executed’ must include all the facts 
which would be necessary in order to establish due execution before a 
Court by positive evidence, if the obligation of producing positive evidence 
were not dispensed with by the presumption.” 

. a 


The question really turns upon the construction to be 
placed upon “duly executed”. The term “executed” by: itself, 
may mean no more than, as the definition stands in the new 
English Dictionary, “to go through the formalities necessary 
to the validity of a legal act, e.g., a bequest, agreement, mort- 
gage, etc.” But, unless the word “duly” is purely otiose, the 
phrase must embrace ‘more than that. That was the opinion 


‘expressed by Phillips and Odgers, JJ., in an unreported case, 


A.S. No. 82 of 1924, Phillips, J., observing, 


“It is argued that this presumption does not apply to the fact 
that the testator was in a sound disposing state of mind, but in my 
opinion this contention cannot be upheld for it does not give effect to the 
word ‘duly’. A will cannot be said to be ‘duly’ executed by an insane 
person or an imbccile, and, therefore, by the word ‘duly’ I think must 


be meant .the execution by a person legally ‘competent to execute “the 
document.” ? A ; < 


This I think agrees with the statement of the law in Taylor 
(Vol. I, section 87) that ancient wilis and deeds ate said to 
proye themselves,..their. bare ‘production: from -natural “custody 
being.. sufficient....To hold otherwise- would be to render’ the 
presumption unavailing in the case -of ‘mdst old wills, because . 
the witnesses to execution, who are ey hypothesi beyond the 
reach of the Court, would also be the witnesses to. the sound 
disposing state of the testator. . I concur, therefore, in the view 
of the Courts below upon this point. Pan ca Re 


Taking the will to be validly proved, the question remains 
of the nature of the estate the Ist defendant took under. it, 
There is a considerable number of decisions upon the effect of 
gifts and devises of immoveable property to females—many 
of them will be found summarised in the Privy Council judg- 
ment in Musammat Sasiman Chowdhurain v. Shib Narayan 
Chowdluury,® Before considering them, it will, I think, save 
some confusion if the relevant provisions of Hindu Law are 
borne in mind. The cases fall into two classes, according as 
they are gifts or bequests to (1) a wife, and (2) a female 











6. (1921) L.R. 49 ILA. 25: LL.R. 1 Pat. 305: 42 M.L.J. 492 (P.C.). 
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relative other than a wife. Class (1) is thus dealt with in 
para. 664 of Mayne, 9th Edition: 

“Tmmoveable property, when given or devised by a husband to his 
wife, is never at her disposal, even after his death. It is her Stridhanam 
so far that it passes to her heirs, not to his heirs. But, as regards her 
pewer of alienation, shc appears to be under the same restrictions as those 
which apply te property which she has inherited from a male even though 
the gift is made in terms which create a heritable estate. It is different 
if the gift or devise is coupled with an express power of alienation. 
Whether this is so is of course a question of construction of the terms of 
the particular gift.” 

Similar restrictions do not by force of law attach to gifts 
or bequests by relatives other than the husband. The property 
becomes what is known as Saudayika, “the gift of affectionate 
kindred”, and such property is absolutely at a woman’s disposal 
(para. 662). “She may spend, sell, devise or give it away at 
her own pleasure.” 4 


Now, if these are the principles of law governing such 
gifts or bequests, it necessarily follows, unless any intention 
appears to the contrary, that the effect of the gift (and here 
and elsewhere I include a bequest) is to confer an estate in 
conformity with them. To hold otherwise wuld be to assume, 
in effect, that the donor intended that the woman should take 
an estate the incidents of which would be at variance with the 
Hindu Law. This observation may appear to be too obvious 
to be worth making; but no little trouble has arisen during the 
arguments addressed to me through losing sight of the funda- 
mental provisions of Hindu Law, and failing to distinguish 
between an inferred intention and a legal consequence. 


In accordance with the two classes of estates given above, 
the case-law may he divided into (1) cases relating to gifts to 
wives, and (2) cases relating to gifts to relatives other than 
wives. Class (1) does not directly concern us, but some exami- 
nation of the principles upon which the decisions proceeded will 
be of assistance before turning to Class (2). 


Where a gift is made to-a wife, the presumption would 
seem to be, as I have said, that she takes a limited estate unless 
a contrary intention appears; and this is in general what the 
cases show. Difference of opinion at one time arose whether 
the intention must be shown by an express declaration of power 
to alienate, as was held by the Allahabad High Court in Suraj- 
mani v. Rabi Nath’, or whether it was enough that “words of 
amplitude’—some expression sufficient to show that donor’s 





7. (1903) I.L.R. 25 A. 351, 
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intention to confer more than the estate which the wife would 


otherwise get under Hindu Law—are used. In Ramachandra Rao 
v. Ramachandra Rao? and Bhaidas Shivdas v. Bai Gulab? the 
Privy Council has set this point at rest by pronouncing for the 
latter alternative. We are not here concerned with the dis- 
cussions, as for instance in Ramachandra Rao v. Ramachandra 
Rao, where the word of amplitude accepted was “inam,” and 
in Surajmam v., Rabi Nath Ojah™ and Bhaidas Shivdas 
v. Bai Gulab’, where it was “malik,” as to the suff- 
ciency of the language to establish intention. Perhaps 
the clearest as well as the most authoritative (being the most 
recent) pronouncement of the Privy Council upon the principle 
to be observed in dealing with this class of cases is contained 
in Narsingh Rao v. Maha Lakshmi Bai.” 


Their Lordships say at page 389: 


~ {In their Lordships’ opinion there is nothing so far in the deed to 
cut down the gift or prevent the Rani from taking such an estate in the 
properties, which are the subject of the gift, as a wife takes in immove- 
able property given her by her husband. According to the Hindu Law, 
such property is taken by her as siridhan and is descendible to her heirs and 
hot to his, and would devolve first on her daughter and her daughter’s daugh- 
ter and failing them of her daughter’s son, thus effectually excluding Balwant; 
but over such property, it is stated by Mr. Mayne, paragraph 664, she 
would have no right of alienation unless the gift was coupled with an 
express power of alietration, or, as hasbeen held by this Board, unless 
there are words of sufficient amplitude to confer it upon her,” 


> Here we have clearly expressed the principle which I sug- 
gested at the start ‘is indisputable, that a woman gets the 
estate which Hindu Law confers upon her unless there are 
words to restrict‘or amplify it. Odgers and Jackson, JJ., have in 


` *Mlapavuluri Chelapati Rao v. Patchi Golla Subba Rao™ decided 


a case upon this basis. It is unnecessary for me to discuss 
another case of this Court, Kanakammal v. Baktavatsulu 
Naidu", further than to say that the learned Judge who wrote 
the leading judgment, Ramesam, J., certainly did not take a 
less liberal view of the rights passing to a woman by gift or 
devise than the other authorities I have cited. 


Jf that is the principle to apply to a gift to a wife, it is 
difficult to find any reason why it should not apply to a gift 
to a woman other than a wife, for instance to a daughter, as 





8. (1922) L.R. 49 IA. 129: LLL.R. 45 M. 320: 43 M.L.J. 78 (P.C). 
9. (1921) L.R. 49 LA. 1: LL.R. 46 B. 153: 42 M.L.J. 385 (PC). 
10. (1918) 1.L.R. 42 M. 283: 36 M.L.J. 306. 

11. (1907) L.R. 35 I.A. 17: 1.L.R. 30 A. 84: 18 M.L.J. 7 (P.C). 
12, (1928) L.R. 55 IA. 180: ILL.R. 50 A. 375: 55 M.L.J. 42 (P.C). 
13. (1928) 117 I.C. 289. 14. (1922) 44 M.L.J. 23, 
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here. Under Hindu Law she takes an absolute estate, and the 
presumption that she takes it can only be rebutted by the em- 
ployment of restrictive language. It is true that this method 
of construction does not appear very clearly upon the face of 
any early Privy Council judgment, Moulvie Mahomed 
Shumsool Hooda v. Shewukram™ and if that case stood 
alone and uninterpreted by later decisions it might be 
reasonable to deduce from it that whenever a Hindu 
makes a gift or bequest to a woman not his wife, 
he intends, unless he demonstrates. the contrary, to bestow 
only a woman’s estate. As was pointed out in Mahim Chandra: 
Sarkar v. Hara Kumari Dasée™, however, such a view would 
mean in effect that the presumption was that the donor intended 
his gift to have an effect different from the effect ordained by 
Hindu Law; because every Hindu may be supposed to know that 
a daughter, for example, takes an absolute estate in such circum- 
stances. The judgment, properly understood, seems only to 
lay down that in construing a will or gift-deed it is necessary 
to bear in mind that the testator or donor is a Hindu; and, 
further, that this consideration should not be, lost sight of, in 
particular, where there is ambiguity in the terms. In Rama- 
chandra Rao v. Ramachandra Rao Wallis, C.J., observes: 
“We must, I think, take it to be now settled, at any rate so far as 
this Court is concerned, and until the decisions to which I have referred 
are overruled by higher authority, that the rule laid down by the Judicial 
Committee in Moulvie Mahomed Shumsool Hooda v. Shewukran is a 


tule of construction to be applied only when there is some uncertainty or 
ambiguity in the language of the instrument before the Court.’ 


In the same case Seshagiri Aiyar, J., thought that where 
the language was ambiguous, recourse could be had to the 
ordinary notions of Hindus as a rule of construction to find 
out what the intention of the donor was; but where the words 
employed are clear and unambiguous, no matter who the donee 
is, the language should be given effect to. He supported this 


principle by a reference to section 8 of the Transfer of Property 
Act. : 


A similar view has been taken by Benches of this Court in 
more than one recent case. In Rajamaticka Chettiar v. Manic- 
kam Chettiar" (to which in facts and ratio decidendi Yellappa 
v. Golla Swami® is closely parallel as to need no separate 





10. (1918) I.L.R. 42 M. 283: 36 M.L.J. 206. 
15. (1874) L.R. 2 I.A. 7. 16. (1914) I.L.R. 42 C. 561. 
17. (1924) 47 M.L.J. 723, 18. (1924) 20 L.W. 579, 
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notice) a brother bequeathed property to’ sisters directing that 
they should “enjoy” it. -After holding that there is no pre- 
sumption against a woman taking an absolute estate, the learned 
Judges deemed “enjoy” to be a word of sufficient amplitude to 
convey absolute rights. As to this, it is perhaps worth while 
to point out that the phrase. “sufficient amplitude” was used by 
the Judicial Committee as in Bhaidas Shivdas v. Bai Gulab? 
and Ramachandra Rao v. Ramachandra Rao*, where a transfer 
to a wife was in question and it was necessary to consider. 
whether the language used raised the estate from qualified to 
absolute. Where the estate conveyed would without such words 
be, under Hindu Law, an absolute one, the view to which I can 
discover no objection, either on general principles or on. re- 
course to the authorities, is that no words of amplitude are 
necessary. r BOE 


In a Calcutta case, Mahim Chandra ‘Sarkar v. Hara 
Kumari Dase which I have already mentioned in connec- 
tion with the construction of Moulvie Mahomed Shum- 
Sool Hooda v. Shewukram*, a bequest to a daugh- 
ter was in question, and the testator was ` deemed to 
have intended to ‘confer an -absolute power of alienation. 
There'is nothing, I think, in this case in conflict with the prin- 
ciple I have ‘attempted to extract. It was presumed that the 
testator knew the Hindu Law and had its effect in contempla- 
tion in framing his will. , 

The conclusion I draw is, that where under Hindu Law a 
bequest to a woman would convey the whole estate, it is per- 


missible to construe the will free from any: presumptions created 


by her sex. If the words used. would invest a male legatee 
with an absolute estate, so would they invest a female legatee: 


Tf this test is correct, I regard the words “have been transfer- 


red’” unattended as they are by any qualification, as sufficient to 
achieve that object. .They are appreciably stronger, in my 


` view, than the word “enjoy” which was held to show a similar 


intention in the two Madras cases above cited. 


I agree a¢cordingly with the Courts below that the docu- 
ment in controversy is a will, that it has been proved to be validly 
executed by Mahadevudu, and that it passed an absolute interest 
in the property to the Ist defendant. The plaintiff’s suit must 


8. (1922) E.R. 49 I.A. 129: L.L.R.. 45 M. 320: 43 M.L.J. 78 (P.C). 
9. (1921) L.R. 49 L.A. 1: LL.RI 46 B. 153: 42 M.L.J. 385 (PC. 
15. (1874) L.R. 2 L.A. 7. 16. (1914) I.L.R. 42 C, 561, 
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accordingly fail and it is unnecessary for me to consider the 
further question whether in the circumstances of the case, and 
had these findings been in his favour, he should be found en- 
titled to a declaration under section 42 of the Specific Relief 
Act. 


The second appeal is dismissed with costs. 
S.R. ~ 4 Appeal dismissed. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owren Compton BeasLeyY, Ki., 
Chief Justice, Mr. Justice Sunparam Cuerry anp MR. 
Justice PAKENHAM WALSH. : 
Parameswara Pattar .. Appellant* (Plaintiff). 


Court Fees Act (VII of 1870), S. 17—Suit for possession and mesne 
profits—Whether distinct subjects and as such liable to separate Court-fee. 


In a suit for possession of immoveable property and past mesne pro- 
fits Court-fee is payable on the aggregate value of both the’ reliefs. 


; Kishori Lal Roy v. Sharut Chunder Mozwmdar,*(1882) I.L.R. 8 C. 
593 (F.B.), Reference under- the Court Fees Act, 1870, S. 5, (1894) IL.R. 
16 A. 401 and Nauratan Lal v. Wilford Joseph Stephenson, (1918) 4 Pat. 
L.J. 195, followed: 

'Reference by the Master (Taxing Officer) of the High 
Court under section 5 of the Court Fees Act as to the proper 
amount of Court-fee payable on the Memorandum of ‘Appeal in 
the appeal sought to be preferred to the High Court against the 
decree of the Court of the Subordinate Judge of South Malabar 
at.Ottapalam in O.S. No. 33 of 1925.. ` 
= K. Kuttikrishna Menon. and V.. K. Madhavan Natr for 
appellant. 

The judgment of he Court ` was dehiverea by 

Sundaram Chetty, J—In this reference, the point. arising 
for determination is, whether in a suit for possession of im- 
moveable property and mesne profits, Court-fee should be paid 
on the aggregate value of both the reliefs, or on the value of 
each of the reliefs separately. The question turns upon the appli- 
cability of section 17 of the Court Fees Act to this case. That 
section says, that where a suit embraces two or more distinct 
subjects, Court-fee has to be paid separately on the value of 
each subject, and not on the aggregate value of all the reliefs. 


*S.R. No. 25997 of 1929. 4th August, 1930. 





Swarna 
Kolaya 


Vardha- 
namma. 


F. B. 


Parameswara 
Pattar, 
Ün re. 


Sundaram 
Chetty, J 


F.B. 
Parameswara 

Patta, 

Ln re, 





Sundaram 
Chetty, J. 


e 
470 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


The word “subject” in this section is somewhat obscure 
in its meaning, and has been held in some decisions to be not 
capable of precise definition. Ordinarily, the right or title to 
the land is the basis for the claim for possession of the land, 
as also for mesne profits, and it cannot, therefore, be deemed, 
that the two claims are so. disconnected, without any inter- 
relation, as to form distinct sa aa under section 17 of the 
aforesaid Act. 


The Full Bench decision of the Calcutta High Court, in 
Kishori Lal Roy v. Sharut Chunder Mozumdar', is a clear 
authority for holding that the claim for possession and the 
claim for mesne profits should be taken as one entire claim, for 
the computation of the Court-fee, and not as distinct subjects. 
The question has been viewed by Garth, C.J., in several aspects, 
and due importance has been attached to the uniform practice 
prevalent in the whole country in respect of this matter, which 
a Court of Justice ought to be slow in changing to the prejudice 
of the suitor, unless it sees clear and weighty reasons for so 
doing. With this view, we are in agreement. This decision has 
been followed by the Allahabad High Court in The Reference 
under the Court Fees Act, 1870, S. 5°. 


There seems to be no decision of this High Court directly ` 
bearing on the present question. In Ponnammal v. Ramamirda 
Aiyar? the Full Bench has held that the claim for possession 
and the claim for mesne profits are separate causes of action, 
though they may arise oùt of one act of dispossession. But 
that decision is for the purpose of Order II, Rules 2 and 4 of 
the Code of Civil Procedure. The question remains whether 
separate causes of action would invariably be the criterion for 
treating the claims based on them as distinct subjects under 
section 17 of the Court Fees Act. In the Full Bench case in 
Kishori Lal Roy v. Sharut Chinder Mozumdar' this does not 
appear to have been taken as the deciding test. In a case dealt 


- with by the Patna High Court, it is stated that two’ views are 


possible as to the meaning of the word “subject” in this section. 
One is that the word “subject” relates back to section 7 where 
the various subjects of suits are put under different heads. The 
other view is that the word “subject” means “cause of action”. 
(Nauratan Lal v. Wilford Joseph Stephenson*.) But, however, 
it was held, on the strength of the Full Bench decision in Kishori 








1. (1882) 1.L.R. 8 C. 593 (F.B.). 2. (1894) T.L.R. 16 A. 401. 
3, (1914) T.L.R. 38 M. 829: 28 M.L.J. 127 (F.B.). 
4. (1918) 4 Pat. L.J. 195. 
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Lal Roy v. Sharut Chunder Mozumdar* that the long conti- 


nued practice should not be disturbed and that Court-fee may ` 


be paid on the aggregate value of the reliefs, viz., claim for 
possession and claim for mesne profits. The preponderance of 
authority is in favour of not treating these two claims as 
distinct subjects under section 17 of the Court Fees Act. 

-There being no definition of the word “subject” in, the 
Act, we think, we need not attempt to define it in the present 
case, and should only be guided by the long course of practice. 

We think, that any doubt or obscurity as to the precise 
meaning of the word “subject” in this section should be cleared 
by the Legislature in due course. 

We answer this reference by stating, that in a suit for 
possession of immovable property and past mesne profits Court- 
fee is payable on the aggregate Value of both the reliefs. 


K.C. i Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—MR. Justice WALLER AND Mr. JUSTICE 
REILLY. E 


Periyaswami Moopan and another .. Prisoners.* 


Evidence Act (I of 1872), S..30—Interpretation of “confession”—Con- 
fession by a co-accused—Whether can be. taken into, consideration: by the 
Court. : 


Two persons, accused (1) ee D. were convicted for E T 
another person by the Sessions Judge. By a statement to a Sub-Magistrate 
accused (2) confessed that accused (1) alone murdered the deceased and 
that himself took no part in it except that, on being threatened by accused 
(1), he had helped him to throw the body of the deceased into a burrowed 
pit. On the question whether the Sessions Judge was at liberty under 
5. 30 of the Evidence Act to take into consideration against accused (1), 
a statement made by the co-accused, because it was a confession of causing 
evidence of murder to disappear, 

Held, that ‘‘confession” in S. 30 of the Indian Evidence Act means 
confession of the offence for which the accused are being tried. 

Confession in S. 30 cannot reasonably be interpreted to mean a con- 
fession of any offence in the world, nor even of any minor offence in- 
cluded in the offence for which the accused persons are being tried, nor 
of any offence connected with that offence, nor of any other offence which 
may be disclosed by the evidence, but only of the very offence for which 
they are being tried, “offence” always including, under the explanation to 
the section, abetments and attempts. 

Empress of India y.-Ganraj, (1879) I.L.R. Z A. 444, followed. 

Shivabhai Becharbhai v. Emperor, (1926) I.L. R. 50 B. 683, dissented 
irom, 
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Per Reilly, J—If in this respect two interpretations of the section 
were grammatically possible, the ordinary canons of interpretation would 
compel us to adopt in the interest of accused persons the stricter and 
narrower construction, the construction which gives the less scope to the 
very exceptional extension of what may be used against an accused person 
at his trial. 

Trial Pee by the Court of Session of the Maddis 
Division for confirmation of the sentences of death passed 
upon the said prisoners in Case No. 17 of the Calendar for, 
1930. — 

E, Antony Lobo for 1st accused.. 

K. W. Rama Rao for 2nd accused. 

The; Acting Public Prosecutor on behalf of the Crown. 

Cr. Appeal No. 232 of 1930. i is by the’ prisoners 
against the said sentences. x . 

The Court delivered the following 

Jupements. Waller, J—I agree that Exhibit `G` 
a statement that should not have been taken into con- 
sideration against the Ist accused. He and the maker 
of the statement were being jointly tried for murder 
and Exhibit G "was not a confession of murder jointly- 
affecting both. The law on the point was correctly laid down 
by Straight, J., many years ago in the Allahabad case Empress 
of Indig, v. Ganraj* cited by my learned brother. As regards. 
the case Shivabhai v. Emperor? a statement by one of the accused 
that he by himself had burnt the-clothes of.a murdered man 
and would show the place was treated as a confession ,of parti- 
cipation in the murder and admissible under section 27 of the 
Evidence Act against him. To that extent, the decision seems 
to be correct, but when it goes on’ to put forward some cir- 
cumstantial grounds on which the Judges held that the confes- 
sion “indirectly affected” another accused not named in it and 
could, therefore, be used against him under section 30 of the 
Evidence Act, I find myself wholly unable to follow it. 


Apart from the so-called confession, there is, I think, :a 
‘strong circumstantial case against the lst appellant. Against 
the 2nd, there is that and more, that is to say, his statements, 
Exhibits G and H. They show that he was present when the 
murder was committed. That they give a true account of what 
happened is incredible. The murder and disposal of the body 
could not have been the work of one man. Nor is it believable 
that. the 1st appellant would have suddenly murdered Rama- 


1, (1879) LL.R. 2 A. 444. 2. (1926) I.L.R. 50 B. 683. 
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swami in the presence of the 2nd appellant without the previous 
knowledge and consent of the latter.. The scene of the murder 
was probably deliberately chosen. It was a place where the 
Periyar channel, which was then certain to be in flood, runs 
close to the road. Doubtless the intention was, as stated in 
Exhibit H, to throw the body into the channel. Apparently, 
in the darkness, the murderers- mistook the water in the 
burrow-pit for the channel. I agree in the order proposed by 
my learned brother. 


Reilly, J—In this case the appellants, accused 1 and 2, 
have been convicted by the Sessions Judge of Madura of mur- 
dering one Ramaswami Moopan, with whom it has been found 
they were dealing in sheep as partners. 


The learned Sessions Judge has taken into consideration 
against accused 1 a statement, Exhibit G, made by accused 2 
before the Sub-Magistrate of Dindigul. In that statement 
‘accused 2 does not admit that he took any part in the murder 
of Ramaswami; he says that accused 1 killed Ramaswami and 
then compelled accused 2 by a threat to assfst in disposing of 
the body. The learned Public Prosecutor has contended that 
Exhibit G is å statement which the Sessions Judge was at 
liberty to take into consideration against accused 1 under 
section 30 of the Evidence Act because it was a confession, 
not indeed of murder, but of causing the evidence of murder 
to disappear, which is an offence punishable under section 201, 
Indian Penal Code. In my opinion that contention is mistaken. 
Section 30 of the Evidence Act is a very exceptional, indeed 
an extraordinary, provision, by which something which is not 
evidence may be used against an accused person at his trial. 
Such a provision must be used with the greatest caution and 
with care to make sure that we do not stretch it one line beyond 
its necessary intention. It is true that the section provides 
only that the confession:of one accused person may be “taken 
into consideration” against his fellow-accused. As I under- 
stand the section, the confession cannot take the place of evi- 
‘dence against the co-accused; nor can it be added: to 
supplement evidence otherwise insufficient. As I under- 
stand the matter, the provision goes no further than this— 
where there is evidence against the co-accused sufficient, if be- 
‘lieved, to support his conviction, then the kind of confession 
‘described in section 30 may be thrown into the scale as an addi- 
tional reason for believing that evidence. But even for that limited 
purpose the confession must be of the kind intended by the 
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Legislature when enacting section 30. What kind of confession 
is intended? The words of the section are: 

“When more persons than one are being tried jointly for the same 
offence, and a confession made by one of such persons affecting himself 
and some other of such persons is proved.” 

In my opinion “confession” in that collocation of words 
cannot reasonably be interpreted to mean a confession of any 
offence in the world, nor even of any minor offence included in 
the offence for which the accused persons are being tried, nor 
of any offence connected with that offence, nor of any other 
offence which may be disclosed by the evidence, but only of the 
very offence for which they are being tried “offence” always 
including under the explanation to the section abetments and_ 
attempts. That appears to me to he the plain meaning of the 
words. To interpret the word “confession” in the section in 
any wider sense is to accuse the Legislature of using loose lan- 
guage in a matter of great importance. In my opinion we must 
read the word “confession” as if it were followed immediately 
by the words “of that offence”; and that appears to me to be 
the plain meaning of the section as read by a reasonable man. 
And indeed, if that were not the meaning, why should the use 
of the word “confession’’ be confined to cases where the accused 
persons are being tried for the same offence? But, keeping our 
attention for the moment on the words themselves, if we speak of 
persons being tried for the same offence and in the same sen- 
tence speak of one of them making a confession, how can we 
mean by “confession” a confession of any other offence unless 
we are most careless in the use of language? To my mind 
the words of section 30 of the Evidence Act leave no doubt 
that the confession mentioned is a confession of the offence for 
which the accused persons are being tried. If the words left 
us in any doubt, the nature and effect of the provision might 
be called in to help us. The provision allows a statement of 
an accused person, not made an oath, not tested by the cross- 
examination, to be used against a person tried with him. What 
can be the justification of a provision at first sight so startling ? 
If, while confessing some minor offence, a man could implicate 
his fellow-accused in a far more serious offence for which they 
were being tried, and the confession could then be used against 
his fellow-accused, would not that be offering to the con- 
fessing accused a plain temptation to make himself useful by 
throwing the serious blame on his fellow-accused while saving 
his own skin or exposing himself only to a minor penalty? To 
my mind it is inconceivable that the Legislature had any idea 
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‘of offering to any accused person a temptation to such mean 
and immoral conduct. But, if the confession which may be 
used is confined to a confession of the very offence for which 
the accused persons are being tried, the position is different. 
Then at least the confessing accused has nothing to gain by his 
confession; on the contrary he exposes himself to the very 


` penalty which he helps to bring down on his fellow-accused.’ 


To such a confession it is not entirely unreasonable to allow 
some weight, and the danger that it may be untrue is at least 
very greatly reduced. If we examine the effect and nature of 
the provision, we arrive again at-the same result, that it is 
only such a confession which the Legislature can have allowed 
by section 30 to be taken into consideration. Lastly, if in this 
respect two interpretations of the section were grammatically 
possible, the ordinary canons of interpretation would compel 
us to adopt in the interest of accused persons the stricter and 
narrower construction, the construction which gives ‘the less 
scope to this very exceptional extension of what may be used 
against an accused person at his trial. Examining the section 
in any or all these ways, in my opinion, we must arrive at the 
same conclusion, namely, that “confession” in, section 30 of the 
Evidence Act means confession of the offence for which the 
accused persons are being tried. 


It appears to me surprising that any other interpretation 
of the section should now be put forward. The interpretation 
I have indicated as proper was adopted by Straight, J., in 
Empress of India v. Ganraj’ and his view has been followed in 
a great many later cases. The learned Public Prosecutor quoted 
in his favour Shivabhai. v. Emperor? So far as that case deals 
with this point, I must say with very great respect that I neither 
agree with it nor understand it. 


In Exhibit G, as I have mentioned, accused 2 does not 
admit that he took any part in the murder of Ramaswami 
Moopan: he admits only that he helped to dispose of the 
corpse. That is not a confession of the offence of murder for 
which accused 1 and 2 were tried, and therefore in my opinion 
the learned Sessions Judge in dealing with accused 1 should 
have excluded Exhibit G entirely from consideration. If that 
is done, what is the evidence against accused 1? There is 
evidence, which I see no reason to doubt, that for a few weeks 
accused 1 and 2 had been trading in sheep in partnership with 








_ 1. (1879) I.L.R. 2 A. 444. 2. (1926) I.L.R. 50 B. 683, 





Periyaswami 
Moopan, 
{n re. 





Reilly, J. 


Periyaswami 
Moopin, 
Ln re. 





Reilly, J. > 


476 THE MADRAS LAW JOURNAL REPORTS, * [vor. 


Ramaswami Moopan and that they had taken some sheep 
bought in the Trichinopoly District south through Dindigul to 
Madura. There is evidence that on Thursday, 28th November, 
1929, they arrived at Madura with 12 sheep and stayed that 
night with P.W. 27, who knew accused 2, as accused 2 had 
married and divorced a daughter of P.W. 27’s neighbour; on 
the Thursday they sold 2 of the sheep, and on the Friday they 
sold the rest with the help of P.W. 27, who himself bought the 
last one for Rs. 11-8-0; the money for the sheep sold on the 
Friday was given to Ramaswami Moopan, who was carrying 
a money bag; about 4 r.m., on Friday, 29th November, accused 
i and 2 and Ramaswami left P.W. 27’s shop at Madura saying 
that they were going to walk home. This evidence of what 
happened at Madura is given by P.W. 27, whom there is no 
reason to distrust. The villages of Ramaswami and of 


. accused 1 and 2 are close to each other, a few miles north-west 


of Dindigul. Their way from Madura lay along the Madura- 
Dindigul trunk road, which from Madura runs first slightly 
north of west and then slightly west of north. On the morning 
of Saturday, 30th November, Ramaswami’s dead body was 
found near Vadipatti with 9 cut wounds on it floating in water 
in a burrow-pit by the side of the road, between it and the 
Periyar channel close by, 17 miles from Madura, at a point 
which the accused and Ramaswami would have reached in their 
journey at some time in the previous night. Though an inquest 
on the body, on which the only money found was 24 annas, 
was held on 30th November and a photograph of it and prints 
of its fingers were taken, it was not identified until 12 days 
later. P.W. 11, Ramaswami’s widow, gives evidence that on 
Sunday, 1st December, she met accused 2 at a shandy near her 
village and asked him where Ramaswami was. Accused 2 
replied: “We went to Madura and sold sheep. He got his share 
in the sale and went to the east to buy sheep and would be re- 
turning in 2 or 3 days. Why are you searching for him?” 
P.W. 12, Ramaswami’s brother and P.W. 14 say that they 
went on Monday, 2nd December, to the village of the accused 
and asked accused 1 where Ramaswami was. Accused 1 fold 
them that they had sold the sheep at Madura, that Ramaswami 
had got his share of the proceeds and had gone to “eastern 
parts”. to buy other sheep and would be back in 2 or 3 days. 
P.W. 12 adds that accused 1 told him that Ramaswami’s share 
of the sale-proceeds was Rs. 57. That the accused gave this 
explanation to Ramaswami’s relations when they- became- an- 
xious because he did not return is proved not only by oral 
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evidence. Exhibit K is a letter, dated 4th December, written 
by P.W. 20, for P.W. 21, who is the brother of Ramaswami’s 
widow, to their cousin, P. W. 22, who lives in the Trichinopoly 
District, near the place where Ramaswami and the accused had 
bought the sheep which they sold at Madura; and that part of 
the Trichinopoly District is east of the north part of the Madura 


District, where the accused and Ramaswami lived. Exhibit K 
runs: 


r “Our brother-in-law, Palaniamma’s (P.W. 11’s) husband, went there 
(ie, ta your place), purchased sheep and went to Madura to sell them. 
Those who went with him have returned about 7 days ago. When ques- 
tioned, they say that Ramaswami has gonc to eastern parts and I suspected 
it. So I request you to search for him in those parts and send him back at 
ence and, if he is not found, to inform me about it.” 

The genuineness of this letter cannot be disputed. Its 
history in the post is shown by the post-marks on its cover, 
Exhibit K-1; and Exhibit L is P.W. 22’s answer to it, dated 
12th December. 


That is the evidence against accused 1. It shows that he 
left Madura on the afternoon of 29th November in company 
with Ramaswami and accused 2 to walk to their homes; Rama- 
swami was then carrying a considerable sum of money; next 
morning Ramaswami’s body, with wounds upon it which showed 
that he had been murdered, was found by the roadside at a 
point which they had to pass on their journey and would have 
reached in the night: there was practically no money on the 
body: the accused went on to their village, and on 2nd Decem- 
ber accused 1 gave to P.Ws. 12 and 14 a reassuring but false 
account of Ramaswami’s whereabouts. Accused 1 gives no 
explanation of this. He does not explain when or where he 
left Ramaswami nor profess that he had any reason ‘to suppose 
that what he told P.Ws. 12 and 14 was true. He denies that 
he ever traded in sheep with Ramaswami and denies that he 
ever went to Madura with Ramaswami and accused 2. ‘Fhese 
denials are no doubt false. From the facts that accused 1 left 
Madura with Ramaswami and accused 2, that on the way they 
were to travel Ramaswami was murdered and the money on his 
person removed, and that 3 days later accused 1 gave a delibe- 
rately false account of Ramaswami’s movements, the proper in- 
ference in my opinion is that accused 1 took Part in murdering 
Ramaswami. 


Against’ accused 2 there. is the same evidence as against 
accused 1-except that his statement about Ramaswaini’s move- 
ments was made a day earlier, on Ist December, and was inade 
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to Ramaswami’s widow, P.W. 11. But besides this evidence 
there is against accused 2 the statement Exhibit G, which he 
made to the Sub-Magistrate of Dindigul on 16th December. 
In that statement he admits that he and accused 1 and Rama- 
swami after they had sold their sheep at Madura left P.W. 
27’s house in the afternoon; they went along the road, and at 
midnight, when they were near Vadipatti, accused 2 was walking 
in front, Ramaswami next and accused 1 last. Accused 1 
caught Ramaswami by the feet and threw him down and stabbed 
him to death. Accused 2 took no part in that, but, when Rama- 
swami was dead, accused 1 by threatening to stab him made 
him help in throwing Ramaswami’s body into a burrow-pit by 
the roadside. That statement accused 2 withdrew in the commit- 
ting Magistrate’s Court and at the trial, explaining that he made 
it because he had been beaten and was afraid. Oddly enough 
in his appeal petition he says that he did make the statement 
because he was afraid but that he stated what was true. How- 
ever accused 2’s admissions in Exhibit G are corroborated in 
a remarkable way. There is evidence that at his own village 
on 9th December accused 2 told the same story to P.Ws. 12, 
14, 15, 16 and 18. They all say that accused 2 then gave them 
practically the same account of the murder as is given in Exhi- 
bit G except that P.Ws. 12 and 18 say that accused 2 told them 
that he refused to help in throwing the body away and that 
accused 1 did it by himself. In corroboration of the evidence 
of P.W. 12 about accused 2’s admission on 9th December we 
have Exhibit H, the statement made by P.W. 12 to his Village 
Magistrate, P.W. 19, the same day, when he produced accused 
2 before him; and the Village Magistrate adds that, when ques- 
tioned by him, accused 2 admitted that he had told “the Pan- 
chayat” what is recorded in Exhibit H. When accused 2 told 
his story of the murder to P.W. 12 and the other witnesses on 
9th December, none of them knew what had become of Rama- 
swami, still less that he had been murdered near Vadipatti, more 


. than 20 miles away. Nor did the Police of Sholavandan Station, 


within the limits of which Ramaswami’s body had been found, 
then know whose body it was. On 10th December the Sub- 
Inspector of Palakanuthu, the Station for the village of the 
accused, sent P.W. 12, Ramaswami’s brother-in-law, to Vadi- 
patti: there on 11th December P.W. 12 learnt that a body 
had been found, the description of which was like Ramaswami: 
next day he went to Sholavandan Station and saw Exhibit B, 
the photograph of the body, which he recognised as that of 
Ramaswami. I may add that the identification of the body is 
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not disputed, as besides the photograph the finger prints taken 
from the body correspond with those of Ramaswami on a sale- 
deed executed by him, Exhibit F. But it was because accused 
2 told his tale of the murder on 9th December that Rama- 
swami’s fate was discovered and his body identified. Though 
he has withdrawn his statement, Exhibit G, there is no doubt 
that his admission in it that he was present when Ramaswami 
was murdered is true. That is what he admits in Ex. G. But 
taken with the other evidence that cannot be accepted as the 
limit of his guilt. In the circumstances it is very highly im- 
probable that, as accused 2 represents, accused 1 fell upon 
Ramaswami without a word to accused 2 of his intention. Of 
the 9 wounds found on Ramaswami’s body only one, on the 
right of the neck, cutting the carotid artery, was necessarily 
fatal. From the fact that so many wounds were inflicted it may 
be inferred that Ramaswami was not killed without a struggle. 
Accused 2, according to his own account, stood by and was not 
responsible for what was done. To my mind in the circum- 
stances the only reasonable inference is that accused 2 took part 
in the murder, whether he actually had a hand in the struggle, 
as is probable, or merely stood by on guard. 

In my opinion the convictions and sentences of both the 
accused should be confirmed and their appeals should be 
dismissed. i 

K.C. Convictions and sentences confirmed. 

Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice KRISHNAN PANDALAI 


The Chairman, Municipal Council, 


Mangalore .. Petitioner* (Complainant) 
v. 
S. Vasudeva Kamath .. Respondent (Accused). 


District Municipalities Act (V of 1920), Ss. 191 (1), 199, 200, 201, 202, 
203, 318 and 338—Buwilding a latrine without the permission of the Munici- 
pality—Effect of—Nature of the offence—Powers of the Chairman of the 
Municipality. 

A person wanted to construct a new latrine in the compound of the 
market ward of a town. He applied to the Municipality for permission to 
build it in the eastern corner of the compound which was marked on a 
plan of the site sent along with the letter. The Health Officer inspected 


*Cr. Rev. C. No. 999 of 1929. 25th April, 1930. 
Cr. R.P. No. 902 of 1929. 
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the spot and found it insanitary and hence the Municipality gave the appli- 
cant permission to build in the western corner of the compound instead 
of at the place where he desired to build it. But they did not mention the 
reason for not giving the permission to- build at the place where the appli- 
cant wanted. To a letter by the applicant to the Municipality requesting 
them to correct the error “western corner” which he thought had crept in 
for the words ‘‘eastern corner,” there was no reply for some time. Hence 
he began constructing the latrine. os 


Held, that so far as permission was needed to the construction at the 
place where it was built, the latrine was constructed withou- any -permis- 
sion whatever; ' 


(2) that by reason of Rule (1) of the rules made by the Governor- 
General in Council empowered under S. 191, clause (1) of the District 
Municipalities Act, the Chairman or. the Council of a Municipality would 
be entitled to refuse an approval of a particular site-for-the erection of 
a latrine on the ground that such erection would be insanitary; and 


. (3) that the offence of commencing construction without the permis- 
sion of the Chairman was one falling under S, 317 of the Act-read with 
S. 199, 


Petitions under sections 435 and 439. of the Code.of Crimi- 
nal Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional 1st Class Magistrate, 
Mangalore, datetl 6th September, 1929, in C.A. No. 26 of 
1929, preferred against the judgment in C.C. No. 219 of 1929 
on the file of the Stationary 2nd Class;Magistrate of Mangalore 
Taluk. 


M. A. T. Coelho and T. R. Ramachandran for petitioner. 
B. Sttarama Rao for respondent. 

K. Venkataraghawachari for the Crown. 

The Court delivered the following 


Orver.—This is a petition by the Chairman of the Manga- 
lore Municipality to revise the order of the Sub-Divisional 1st 
Class Magistrate of Mangalore reversing the conviction of the 
respendent by the Stationary 2nd Class Magistrate of Manga- 
lore for an offence under section 199 read -with section 338 of 
the District Municipalities Act and acquitting him. 


The facts are short and practically not in dispute: The 
respondent is the owner of a compound T.S. No. 127 in the 
market ward of Mangalore Town. He wanted to erect a new 
latrine in that compound and made an application to the Muni- 
cipality on 14th March, 1928, for permission to construct the 
latrine. The application was accompanied by a site plan and 
a plan of the building, Exhibits A, A-1 and A-2. The place 
where the respondent wanted to construct the latrine was the 
north-east corner of the property. It is in evidence that the 
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Health Officer of the Municipality and the Sanitary Inspector 
inspected the spot when the respondent was present and they, 
finding that the proposed location of the latrine was unsuitable, 
pointed out to the respondent a spot at the north-western corner 
of the property where it might be constructed. The permission 
was accordingly granted and communicated to the respondent 
by the order of the Chairman, dated 26th of March, 1928, and 
a license of permission to erect the latrine at the north-western 
corner was granted in the usual form of a license with condi- 
tions. (See Exhibits D and D-1.) On the 10th April the 
respondent wrote Exhibit C to the Municipal Health Officer 
stating that he had asked for permission to construct the latrine 
at the north-eastern corner but was- surprised to find 
that the permission was to construct the latrine at 
the north-western corner and suggested that the words 
“western” and “west” in the license were a clerical error for 
“eastern” and “east” and requested that the alleged error may 
be corrected and the license returned with its enclosures. It is 
admitted that the Municipality has not corrected the so-called 
error or returned the license to the respondent permitting him 
‘to construct the latrine at any other place except that mentioned 
in the license returned by the respondent. The Municipality, 
however, moved in the matter by asking the Health Officer to 
again inspect the place. That Officer did so and reported that 
the place already pointed out is the most suitable, but that the 
petitioners and. his neighbours are objecting, and that there is 
no other site which is less objectionable. The visit of the 
Health Officer and the Sanitary Inspector to the spot after the 
petition, Exhibit C, is spoken to P.W. 1, who also says that the 
respondent was then present and learnt the result -of the visit, 
namely, that there was no other site except the one already 
pointed out to him. This appears to have been on or about the 
28th, April, 1928. In this state of affairs the respondent wrote 
Exhibit I to the Chairman of the Municipal Council on the 19th 
of September, 1928, saying that the license had not been re- 
turned to him after correction and that unless the license for 
the place shown by him in his application, namely, the north- 
eastern corner, were granted to him before the end of Octo- 
ber, 1928, he would commence the construction without the per- 
mission. Upon this, one Mr. Madhava Rao, Councillor for the 
ward, at the request of the Chairman visited the property and 
made another suggestion as to the location of the latrine, and 
the Chairman requested the Health Officer to communicate to 
the respondent the site selected by Mr. Madhava Rao as suit- 
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able. But the Health Officer protested that the place selected 
by Mr. Madhava Rao was quite insanitary being only 2 feet 
trom a place of worship used by the local people and that it is 
very close to the main road adjoining which there is a mutt as 
well as a temple. He insisted that the north-western corner 
which had been already pointed out and for which permission 
had already been given was the only site suitable from a sanitary 
point of view. Therefore the proposal of Mr. Madhava Rao 
was never communicated to the respondent, and the position 
was just the same as when the respondent returned the license 
for correction. The respondent thereupon began the con- 
struction of the latrine where he wanted, that is, at the north- 
eastern corner. The Municipal Sanitary Inspector discovered 
this early in January, 1929. ‘Thereupon, on the 2nd of January, 
1929, a notice was issued to the respondent by the Health 
Officer to stop the work. He refused to do so. The Chair- 
man sent another notice on the 8th January. The respondent 
still persisted and justified himself on the ground that he had 
already by his letter of the 19th of September, 1928, intimated 
his intention to commence the construction of the latrine, if no 
license was issufed to him by the end of October, 1928. He 
also informed the Chairman that the latrine had been completed ` 
“yesterday evening”. Thereupon this prosecution was started 
against the respondent for constructing the latrine without 


_ permission, tae 


The Stationary Sub-Magistrate held that the respondent 
was guilty under sections. 199 and 338 of the District Munici- 
palities Act, although in his view the respondent had been 
hardly treated by the Municipality by no reply being sent to 
him to his letter of the 19th September, 1928. He, therefore, 
fined the respondent Rs. 15. In appeal, the _Sub-Divisional 
Magistrate set aside this conviction on two legal grounds: first, 
according to the Magistrate, it was not a case of construction 
ofa building without permission, because permission had already 
been granted, although it was for a different site; and secondly, 
according to the Magistrate, the offence fell not under section 
338 of the Act but under section 317 of the Act. 

It seems to me that the Magistrate’s opinion is wrong on 
the first point. To say that where a Municipality gives permis- 
sion for a building in a particular place, it amounts to a permis- 
sion to build at another place, is, in my opinion, not in keeping 
with either sense or law. The permission granted by the 
Municipality was a permission to erect the latrine at the north- 
Western corner of the property. It was not a permission to 
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erect it elsewhere, and to say that the Municipality permitted 
the erection of the latrine and that the variation of the location 
is a matter covered by section 205 of the District Municipalities 
Act is to impute to the Municipality what it did not do and to 
make non-sense of the careful provisions of the District Muni- 
cipalities Act and the rules thereunder as to construction of 
buildings. I have not the least doubt that, so far as permis- 
sion was needed to the construction at the place where it was 
built, the latrine was constructed without any permission what- 
ever. The view on this point of the Sub-Divisional Magistrate 
is clearly wrong. 


But the learned Advocate for the respondent attempted to 
support the order of the Sub-Divisional Magistrate on two 
other grounds. His first point was that the case comes under 
sections 201 and 202 of the. District Municipalities Act, which 
say that the Chairman shall within thirty days of the approval 
of the site under section 200 grant or refuse permission for the 
construction and on his failure to give or refuse his approval 
of a building site or his permission to execute any work, the 
Council shall be bound, on the written request.of the applicant, 
to determine whether the approval or permission should he 
given or not, and that if the Council does not, within one month 
from the receipt of such request, determine the question, such 
approval or permission shall be deemed to have been given. 
His second argument is that the Chairman or the Municipal 
Council could not refuse permission to erect the latrine at the 
spot pointed out by the respondent as the refusal could not fall 
within any of the grounds mentioned for such refusal in section 
203 of the District Municipalities Act. 


Both these contentions are, in my opinion, incorrect. By 
section 108 the Chairman is not empowered to grant permission 
to construct a building until the site has been approved, and 
by section 199 the construction or reconstruction is not to be 
begun until the Chairman has granted permission for the exe- 
cution of the work. What happened in this case was that the 
respondent was told in writing that he could have permission to 
construct his latrine on condition that he erected it at a place 
mentioned in the license. This had no other meaning and was 
known by the respondent to have no other meaning than that 
the site proposed by him for the latrine was not approved. His 
own lettérs show that beyond possibility of doubt. Immediately 
after the receipt of the license, he returned it to be corrected 
thereby showing that he knew that the site proposed by him was 
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not approved. Again in his letter of the 19th September he 
wrote to the Chairman saying that his license had not been 


_ corrected and intimated that, unless it was so returned before 


the end of October, he would proceed to construct the latrine 
without any permission. There is no warrant for the argu- 
ment that there was any failure by the Chairman to intimate 
his refusal of the site proposed by him to the respondent. 
Therefore, section 202 which only applies on default-of a deci- 
sion by the Chairman has no application to the case. It may. 
also be added that, even if that section had any application, the 
respondent did not apply to the Municipal Council to make his 
own decision, nor wait for one month for the Council to do so. 
He has written no letter to the Municipal Council throughout 
the correspondence. His letter of the 19th of September is 
addressed to the Chairman. The first argument, therefore, 
fails. 

The argument based upon section 203 is that the work 
proposed by the respondent would not contravene any provision 
of any law or some specified order, rule, declaration or by-law 
made under any law as required by section 203, clause (1). 
In short, the argument comes to this, that under the District 
Municipalities Act and the rules thereunder, there is no power 
in the Chairman-or the Council of a Municipality to decide 
the location of a latrine proposed to be constructed by the owner 
of property in a Municipal area and to refuse permission if the 
proposal is to locate it in an insanitary or otherwise objec- 
tionable spot. I find myself unable to concur in this view. By 
section 191, clause (1), the Governor-General in Council is 
enabled to make rules, among other things, for the regulation 
or restriction of the use of sites for building, Rule (1) of 
the rules made under this power says that “no piece of land 
shall be used as a building site, if the Council considers that 
the site is insanitary, or that it is dangerous to construct a build- 
ing thereon.’ It is argued that this only applies to cases of sites 
being considered insanitary or dangerous for. the construction 
of buildings thereon generally, such as the place’ being a bog 
or a marsh or a feverish area and that it does not apply to the 
selection or exclusion of sites on the ground of their being 
sanitary or insanitary for specific purposes such as erection of 
latrines. I do not find sufficient ground to restrict the general- 
ity of the language in the way suggested. I think the rule 
applies to and prohibits the erection of buildings on lands ‘in- 
sanitary or dangerous both, where the insanitary or dangerous 
character applies to all kinds of buildings or only to a particu- 
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lar class of buildings intended to be erected thereon. By. reason ` 


of this rule, the Chairman or the Council of a Municipality 
would, in my opinion, be entitled to refuse the approval of a 
particular site for the erection of a latrine on the ground that 
such erection would be insanitary. That was what happened 
in this case. 


On the second ground on which the Sub-Divisional Magis- 
trate based his decision, namely, that the offence was not one 
falling under section 338 of the District Municipalities Act but 
under section 317, I think he was right. Section 338 applies to 
cases where no penalty has been specially provided by the Act, 
whereas this was a case of commencing the construction of a 
building without permission of the Chairman which is speci- 
fically provided for by section 317 read with section 199. But 
this was not enough to acquit the respondent as both the offences 
were summons cases. What the Sub-Divisional Magistrate 
should have done was, to alter the conviction to one under the 
proper section and pass such sentence as he thought fit in appeal. 
The result is that the order of the Sub-Divisional Magistrate 
acquitting the respondent is set aside and the papers in the 
appeal will be sent back to him for hearing and disposal accord- 
ing to law. 


K.C. Order set aside: Appeal remitted, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice WALLACE AND MR. JUSTICE 
ANANTAKRISHNA ATYAR. 


Sathuluru Seetharamanujacharyulu .. Appellant* (PIff.) 
v. 


Narra Venkatasubbamma and another .. Respondents 
(Defendants). 


Hindu Law—Maintenance suit by a widow—Maintenance amount made 
specific charge on specific items of property of the joint family—Another 
creditor holding simple money decree against a member of the joint family 
—Sale in execution thereof of.one of the charged items—Doctrine of lis 
pendens—Priority of joint family debt over maintenance claims—Whether 
possible—Charge to take effect, from when. 


A Hindu widow claimed against her husband’s brother and the alie- 
nees from him of certain joint family properties, for maintenance due to her 
from the joint family and prayed that the same might be made a charge on 
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certain specified items of immoveable properties. She obtained a decree to 
that effect. After the filing of her plaint but before the passing of the 
decree therein, a creditor of her husband’s brother upon a promissory note, 
executed a decree obtained against him, brought to sale one of the items 
charged for the maintenance due to the widow, purchased it, and sold it 
in turn to the plaintiff. In a suit by the plaintiff to declare the sale of 
the same item by Court auction to’ the second defendant, in execution of 
the widow’s maintenance decree, is not valid and also to restrain by 
injunction the second defendant from taking possession of the same, 


Held, (1) that S. 52 of the Transfer of Property Act applied to a 
suit by a Hindu widow in which she claimed to have her maintenance 
‘harged on specific items of immoveable property mentioned in her plaint. 


The principle of the doctrine of lis pendens applies to sales in invitum 
that takes place during pendency of such suits. 


(2) that a decree obtained by the plaintiff in such a suit creating a 
specific chargé over a specific item of immoveable property mentioned in 
the plaint, operated to give her a charge from the date of the plaint and 
not as from the date of the decree only unless there be anything in the 
decree to the contrary. 


(3) that without sanction of the Court transfers inter vivos or sales 
in invitum during the pendency of such suit could not prevail over such 
charge claimed in the plaint and granted by the decree. i 


(4) that a simple moncy decree-creditor of a joint Hindu family had 


` no priority over sueh charge granted by the decree in the absence of 


fraud or collusion. Hence an auction purchaser, during the pendency of 
such maintenance suit, of an item of property over which a charge was 
claimed in the plaint and was granted by the decree, who purchased in 
execution of a simple money decree binding on the family was not entitled 
to priority over another auction purchaser of such properties in proceedings 
taken to execute such maintenance decree. 


Case-law reviewed and discussed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in Appeal Suit No. 31 of 1925 (A.S. 
No. 75 of 1924, Sub-Court, Ellore), preferred against the decree 
of the Court of the Additional District Munsif of Ellore in 
Original Suit No. 116 of 1923 (O.S. No. 318 of 1922, District 
Munsif’s Court, Nuzvid, at Bezwada). 


G. Lakshmanna for appellant. ` 
K. Kameswara Rao for respondents. 


This second appeal coming on for first hearing before 
Odgers, J., the Court delivered the following 


Jupement. Odgers, J.—In this case an interesting ques- 
tion of law was opened, namely, as to whether the maintenance 
decree-holder with a charge (Ist defendant) was to be held to 
have a superior claim to the plaintiff who purchased from a 
Court auction purchaser. It is admitted by Mr, Lakshmanna 
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for the appellant that if the debt for which the property was 
brought to sale in execution of Small Cause No. 1906 ot 1916 
was not a debt binding. on the family the claim of the 2nd 
defendant must prevail. The District Munsif held that the 
decree debt in S.C.S. No. 1906 of 1916 was not a binding 
debt which could prevail against the claim of the maintenance 
of the Ist defendant. He gives various reasons whicli have 


induced him to come to this conclusion and they are set out in 


paragraph 6 of his judgment. He observed inter alia that 
“the extract from the suit register could have been produced to 
show the nature of the claim in S.C.S. No. 1906 of 1916.” 
There are, however, various other circumstances which in- 
duced him to come to the conclusion that it has not been proved 
that the debt is a debt binding on the family. The Subordinate 
Judge, on the other hand, mainly or exclusively from the fact 
of the extract from the suit register which he admitted and 
marked as Exhibit H comes to the opposite conclusion. It is 
said that this Exhibit H supplies the missing link because it 
shows that the promissory note which is referred to in the 
endorsement of Exhibit B is the very note referred to in the 
suit register. The circumstance under which the admission 
of Exhibit H was applied for and allowed seems to be some- 
what extraordinary. The plaint was filed on the 20th June, 1922 
and the decree in the first Court was not made until the 23rd 
November, 1923. On the 29th January, 1924, an appeal was 
filed in the Lower Appellate Court and on the 4th December, 
1924, there was a petition to receive Exhibit H, that is to say, 
over a year after the learned District Munsif had commented 
on its absence and nearly 2$ years from the institution of the 
suit. No order was made on this petition which is extremely 
vague in its allegations, the affidavit, in support saying “it is, 
therefore, very necessary that these two documents of which 
Exhibit H is one should be received’’ without saying any 
reasons why this document could not have been filed in the 
District Munsif’s.Court. The matter is governed by Order 41, 
Rule 27 (d). The Appellate Court did not require the docu- 
ment to be produced so that the Court must be satisfied that 
there is some other substantial cause to allow such document 
to be produced. No substantial cause is alleged and further 
with regard to the proviso in sub-section (2) the Court has not 
recorded any reason for its admission. On the 16th April, 
1925,,two days before judgment in appeal was delivered, the 
Judge ordered this extract from suit register to be received and 
marked Exhibit H. Cases having gone to the length of saying 
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that such reception of additional evidence under those circum- 
stances is totally without jurisdiction. In Kaki Mutyalu v. 


: Kamgolla Siva Raghavayya* a Bench of this Court held that 


the admission of a document in evidence was illegal where no 
reasons were recorded. There was no application for the 
admission of the evidence and no reasons were shown for 
failure to produce the document in the Court of first instance. 
Apart from this irregularity or illegality in admitting Exhi- 
bit H in evidence, the learned Judge has, to my mind, failed 
to deal with some of the aspects of this question of fact that 
presented themselves to the District Munsif. It is important 
to have this question of fact settled and I must, therefore, send 
the case down for a finding to the Subordinate Judge as to 
whether or not the debt in question, t.e., the decree-debt in 
S.C.S. No. 1906 of 1916, is a binding debt of the family. The 
Subordinate Judge need not again enter into the question as to 
whether it takes precedence or not of the claim for maintenance . 
of the Ist defendant. That is a question of law which if 
necessary can be argued later on. As I have said, it seems to 
me that on the authority of Kaki Mutyalu v. Kanigolla Siva 
Raghavayya the reception of Exhibit H was illegal. If the 
appellant here can persuade the Subordinate Judge that sub- 
stantial reasons did exist for his failure to produce the docu- 
ments in evidence i in the Court of the District Munsif, the Sub- 
ordinate Judge may consider the same. Otherwise, the finding 
is to be returned on the evidence on record. Six weeks for 
finding and 7 days for objections. 


In compliance with the order contained in the above judg- 
ment, the Court of the Subordinate Judge at Masulipatam sub- 
mitted the following 


Finpinc.—This appeal has been remanded for a finding as to whether 
or not the decree debt in S.C.S. No, 1906 of 1916 was a debt binding 
on the family of the Ist defendant. 

x a x ok x 


My finding is that the debt in S.C.S. No. 1906 of 1916 was a debt 
binding on the family of lst defendant. I may add that I have not taken 
Exhibit H into consideration. A petition was filed before me. for its 
admission but it was rejected for the reasons given on it. 


_ This appeal again came on for hearing for final- disposal 
before Mr. Wallace and Anantakrishna Aiyar, JJ. 
The Court delivered the following 
JUDGMENT.—The first defendant (Venkatasubbamma) filed 
on llth January, 1916, O.S. No. 451 of 1916, on the file of 











1. (1915) 3 L.W. 163, 
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the Temporary District Munsif’s Court of Gannavaram against 
her deceased husband’s brother Venkatappayya and the alienees 
from Venkatappayya of certain joint family properties, for 
maintenance due to her from the joint family. She prayed that 
the maintenance that might be decreed to her should be-made 
a charge upon nine specific items of immoveable property men- 
tioned in her plaint. She ‘alleged that items 1 to.8 had been 
alienated by Venkatappayya to the othér defendants in O.S. 
No. 451 of 1916 fraudulently and collusively with a view to 
defeat her right of maintenance. She also alleged that those 
alienations were not- bona fide nor supported by consideration. 
She obtained a decree for maintenance on 27th April, 1918, 
and the same was charged by the decree on all the nine items 
of immoveable property mentioned in her plaint. Before the 
decree was passed in O.S. No. 451 of 1916, P.W. 1 (Nara- 
sayya) ` filed a plaint on 27th January, 1916, and obtained a 
‘decree for money in Small Cause Suit No. 1906 of 1916 on 
the file of the same Court against Venkatappayya on a promis- 
sory note, and in execution of that decree P.W: 1 brought 
item 9, specified in O.S. No. 451 of 1916, as one of the pro- 
perties charged-for the widow’s maintenance, “to sale, and after 
purchasing the same himself on 8th-April, 1918, sold the same 
to the plaintiff on 2nd June, 1919. In the meantime the widow, 
Venkatasubbamma, executed the maintenance decree obtained 
by her (O.S. No. 451-of 1916) and brought item No. 9 men- 
tioned in that decree to-sale, and the second defendant Veerayya 
became the purchaser in Court auction on 5th April;-1922. The 
2nd defendant attempted to. obtain possession of the said pro- 
-perty in pursuance of the sale certificate granted to him in 
O.S. No. 451 of 1916, and therefore the plaintiff instituted 
the original suit, out of which this second appeal has arisen, 
for a declaration that the Court-sale of the property in ‘suit (item 
No. 9 in O.S. No. 451 of 1916) in favour of the 2nd defend- 
ant is not valid and binding on him and for a permanent injunc- 
tion restraining the 2nd defendant from taking possession of 
the property in pursuance of the Court-sale to him. 


= The 1st defendant, the widow Venkatasubbamma, did not 
appear in this suit. The 2nd defendant pleaded that the pur- 
‘chase by the plaintiff’s vendor P.W. 1 in execution of the 
Small Cause decree-on 8th April, 1918, was vitiated by the 
doctrine of lis pendens, since O.S. No. 451 of 1916 instituted 
by the widow to have the suit item also made a charge in respect 
of her maintenance was pending at the time, and that conse- 
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quently the purchase by P.W. 1 could not prevail over the 
widow’s rights, that the 2nd defendant being the auction pur- 
chaser in execution of the maintenance decree, his rights to the 
property should prevail over the rights of P.W. 1, the 
plaintiff s assignor. 


‘Three main questions were discussed-in the Lower Courts 
— (a). whether the doctriné of lis pendens applies*to suits for 
maintenance where a Ccliarge is claimed on specified immove- 
able property; (b) whether the doctrine applies to involuntary 
sales; and (c) whether debts binding on the joint family have 


_ priority over claims of widows of the joint family for main- 


tenance, and, -if so, whether the Court-sale to: P.W. 1 would 
have precedence and pridrity over the Court-s ale to’ the 2nd 
defendant in the circumstances. 


The Trial Court found that the decree-debt i in Small Cause 
Suit No. 1906 of 1916 was not under the circumstances a bind- 
ing debt.which could have prevailed against the claim for main- 
tenance of the Ist defendant; and on the other two points the 
Trial. Court held that the doctrine of lis pendens applied... The 
suit was-accordinfly dismissed. On appeal by the plaintiff, the 
Lower . Appellate Court admitted a fresh document in evidence 
and found that the decree-debt in Small Cause Suit No. 1906 
of 1916 was a debt binding on the joint family. The Lower 
Appellate Court further observed that the doctrine-of lis pen- 
dens applied in the circumstances, and therefore confirmed the 
Trial Court’s decree. 

When the second appeal first came for hearing, Mr. Justice 
Odgers being of opinion that the finding of the Lower Appel- 
late ‘Court. on the question of the binding nature of the debt, 
which was’ the subject-matter of the Small Cause Suit No. 1906 
of 1916, was not satisfactory, called for fresh findings and re- 
served the other questions of law arising in the case for further 
consideration. The finding submitted by the Lower Appellate 
Court. (another Subordinate Judge) is to the effect that the 
debt which was the subject-matter of the Small Cause suit was 
one binding on the joint family. This finding is one of fact 


‘and has’ to be accepted for the purpose’ ‘of this second appeal. 


~ Mr. ‘Lakshmanna, the learned advocate for the appellant, 
argued two questions: (1) that the doctrine of lis pendens does 
riot apply to the case; and (2) that.débts binding on the family 
have priority over“the claims of a Hindu widow for mainte- 
nance, and that on the finding of the Lower Appellate Court 
that the ‘debt which gave rise to the Small Cause cores, was © 


ia 
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binding on the family, the purchase by P.W. 1 in Court-sale 
should prevail over the purchase made by the 2nd defendant. 


On the question of lis pendens we are clearly of opinion 
that the doctrine applies to a suit for maintenance where the 
plaintiff claims to have maintenance specifically charged on 
specific items of immoveable properties mentioned in the plaint. 
In such a case, “a right to immoveable property is directly and 
substantially in question” within the meaning of section 52 of 
the Transfer of Property Act, and therefore “the property. 
cannot be transferred or otherwise dealt with by any party of 
the suit so as to affect the rights of any other party to the suit 
under any decree which may be made therein”. Dose Thim- 
_ manna Bhutta v. Krishna Tantri2 is a clear and direct deci- 
sion on this point. There, the learned Judges (Benson and 
Sankaran Nair, JJ.) held that a “suit in which a widow claims 
to have her maintenance made a charge on specific immoveable 
property is one in which a right to’such immoveable property 
is directly and specifically in question within the terms of 
section 52 of the Transfer of Property Act”. See also Jogen- 


dra Chunder Ghose v. Fulkumari Dassi? and Krishna Pattar v.. 


Sinnaponnut. In fact the learned advocate for the appellant 
did not seriously dispute this point, and we think it is clear that 
the doctrine of lis pendens applies to a suit for maintenance in 
which the plaintiff claims to have her maintenance made a: 
charge on specific immoveable property mentioned in the plaint 
and a decree is passed creating a charge on such property. 


Mr. Lakshmanna, however, argued that the doctrine of 
lis pendens has no.application to cases of involuntary sales. It 
is however clear to us that the principle of the doctrine of lis 
pendens applies equally to involuntary sales and is not con- 
fined to transfers inter vivos if the other conditions are satis- 
fied. In Pethu Aiyar v. Sankaranarayana Pillai Justice Napier 
observed as follows: 


“It is now beyond dispute that involuntary ‘sales by decree are covered 
by the mischief of the doctrine,” , 


though having regard to the provisions of section 2, pio- 
viso (d), section 52 as such might not apply tò such cases. See 


Man Singh v. Amantaka Prasad6 and Tinoodhan Chatterjee, y. 


—_ 





2. (1906) i L.R. 29 M. 508: 16 M.L.J. 413. 
3. (1899) I.L.R. 27 C. 77. 4. (1914) 25 I.C. 759. 
5. (1916) I.L.R. 40 M. 955 at 961: 32 M. L. J. 374. 
6. (1914) 26 I.C. 879, s 
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Trailokhya Charan Sanyal7, In Tinoodhan Chatterjee:v. Trai- 
lokhya Charan Sanyal? the learned Judges held that 


“the doctrine of, lis pendens i is applicable to a purchase, at an execution sale, 
and that the question may now be considered as set at rest by decisions 
of' the Privy Council” (page 415). i 


In Ghose on Mortgages, Volume Ii, page 706; the learned 
author remarks that 
“the weight ‘of authority is decidedly in favour of the extension’ of the 
doctrine to: alienations in invitum,” i 
and at page 707 it is stated that in Nilakant Saai v. Suresh 
Chandra Mullick8 their Lordships of the Privy Council ex- 
pressed strong doubts as to the’ correctness of confining the 
principle to voluntary ‘alienations. And’ the question may now 
be taken to be practically concluded by their Lordships’ judg- 
ment in Radhamadhub Holdar v. Monohur Muikerji9 and 
Mott Lal: v. Karrabuldin!0. In’ Vedachari v.~ Narasimha 
Mudalill Krishnan and Odgers, JJ., held that the doctrine’ of 
lis pendens applies to Court-sale also. i ` 


The question - is discussed in Hukm Chand’s Treatise on 
the law of res judicata at pages 7 13 and 714. The conclusion 
arrived at is that the weight of authority is in favour of the 
view that a purchaser at a sale in execution pending a suit is 
bound by the result in that suit. The inconvenience that would 
be caused by upholding the Opposite view is forcibly pointed out 
in an elaborate judgment of Sir Richard Couch, C.J.; in Raj 
Kishen Mookerjec v. Radhamadhub H oldar? See also 


` Bennett on Lis pendens, page 328, sectioù 284. 


We accordingly overrule the contention ‘raised by the 
learned’ advocate’ for‘ the appellant and ‘hold that the principle 
of the doctrine a lis pendens applies to sales in a Con auction 
also. ' 


The tast point raised by the learned advocate for the appel- 
lat is really- the point that was strongly pressed by him in this 
second appeal. He argued that debts binding on a joint Hindu 
family have priority over maintenance of widows, and as the 
finding of the Lower Appellate Court that the decreé in ‘the’ 
Small Cause suit was in respect of a debt binding on the joint 
family has to be accepted, he argued that the claims of the 
widow, the Ist defendant and of the 2nd defendant, who is 








-=o 7. (1912) 17 C.W.N. 413. 
8. (1885) L.R. 12 I.A. 171: LL.R. 12 C. 414 (P.C.). 
9. (1888) L.R. 15 I.A. 97: LLL.R. 15 C. 756 (P.C.). 
-(1897) L.R. 24 L.A. 170; I.L.R 25 C. 179 (P.C.). 

11. (1923) 45 M.L.J. 825; 12. (1874) 21 W.R. 349. 
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the auction purchaser in execution of the maintenance decree, 
could not prevail over the rights of the auction purchaser in 
execution of the Small Cause Court’s decree. He strongly 
relied on‘ the following observations in Dose Thimmanna 
Bhuita v. Krishna Tantri2 of the learned Judges, Benson and 
Sankaran Nair, JJ., that 


“It is not alleged that, so far as the property in dispute before us is con- - 


cerned, the mortgage debt due to him was contracted for, the purpose of 
paying off any debt entitled to any priority over the widow’s claim for 
maintenance, or already due by the mortgagor.” 


He also relied on the observations of Benson and Bhashyam 
Aiyangar, JJ., in J ayanti Subbiah v. Alamelu Mangamma}3 to 
the ‘efféct that the debts of a husband take precedence over. the 
widow’s claims for’ maintenance. Some other decisions were 
also teferred to, to the same effect. 

Turning to Dose Thimmanna Bhutta v. Krishna Tauni 
it is clear ‘that the observations relied on were only obiter. The 
Court as a matter of fact held in that case that the doctrine of 


lis pendens applied, and upheld the widow’s claims. Further, it 


is not mentioned what-debts are entitled to any priority over 
the widow’s claim for maintenance and undet what provisions 
of law. Mr. Lakshmanna admitted, and in our view very pro- 
perly, that the case reported in Dose Thimmanna Bhutta v. 
Krishna Tantri2’is not a decision on this point, and that the 
observations relied on at page 509 are only obiter. The deci- 
sion in Jayanti Subbiah v. Alamelu Mangammals does not lay 
down anything inconsistent with the view we are inclined to 
adopt. In that case there was no decree obtained by the widow 
creating a charge in respect of any specific imrnoveable property 
of the family; nor was her general claim for maintenance against 
the joint family estate ‘reduced by any contract between the 
parties to the form of a specific charge on any specific immove- 
able properties of the family. In these circumstances, the learned 
Judges held that an auction purchaser in execution of a money 
decree binding on the family was entitled to the properties pur- 
chased by him, and that the general rights of a Hindu widow 
under Hindu law could not be put forward to resist the claim 
of such auction purchaser. Oe 

As observed by Mr. Justice West i in Laksiman Ramchandra 
Joshia: v: Satyabhamabai!4t 


“The widow’s claim being strictly tọ maintenance and maintenance 
only, without any defined share in the estate even on partition, and the 





2. (1906) I.L.R. 29 M. 508: 16 M.L.J. 413. 
13. (1902) I.L.R. 27 M. 45: 12 M.L.J. 270, 
14. (1877) I.L.R. 2 B. 494 at 515. 
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kind of maintenance even that she can claim being dependent on the 
perhaps fluctuating circumstances of the joint family, it appears that al- 
though she may at her will get her claim recognised as chargeable on the 
estate in the hands of the co-parceners reduced to certainty, and secured 
as a specific charge on the estate, . . . yet if she could refrain from that 
course. in the hope of sharing the improving circumstances of the family 
or through mere carelessness, she leaves to the co-parceners an unlimited 
estate to deal with at their discretion, and must share their ill as well as 


- their good fortune.” 


In the absence of fraud, the above passage describes the 
widow’s rights in general, and before her rights are reduced 
to the form of a charge on any specified family property. 


The other decisions cited do not take the case any further. 
In those cases also there was no specific charge created, either 
by act of parties or by the decree of Court, over specific items 
of immoveable property belonging to the family for the main- 
tenance due to the widow. Our attention was also drawn to 
Trevelyan’s Hindu Law, 3rd Edition, page 99, where it is stated 
as follows:— ; 


‘fA right of maintenance is not affected by a transfer made during 
the pendency of a suit for maintenance, unless such, transfer be effected 
for the purpose of baying off a debt, which has Priority over the claim 


for maintenance.” 


“Mulla’s Hindu Law, 6th Edition, section 570, page 578, 
was also relied on, where it is mentioned that 


“Debts contracted by a Hindu take precedence over the right of main- 
tenance of his wife or infant child, or his widow after his death. The 
same is true of debts contracted by the manager of the joint family of 
which the husband was a member, provided the debts were incurred for 
the benefit of the family.’ i 


The only authority quoted by the learned author, Sir E. J. 
Trevelyan, is Dose Thimmanna Bhutta v. Krishna Tantri,2 about 
which we have already made our remarks. The passage quoted 
from, Mr. Mulla’s book refers, asiwe understand it, only to cases 
where the right of maintenance has not been reduced to the 
form of a specific charge either by private contract or by pro- 
ceedings taken in Court. That is made clear by the concluding 
sentence in the same paragraph at page 579: 


“But where maintenance has been made a charge upon the property, 
it takes precedence over the right of a subsequent purchaser of the same 
property in execution of a money decree, though the decree was in respect 
of debts binding on the family.” 





2. (1906) J.L.R. 29 M. 508: 16 M.L.J. 413. 
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No doubt in paragraph 572 the learned author quotes the 
-observations already referred to from Dose Thimmanna 
Bhutta v. Krishna Tantri2 to the effect that _ “ 


“The transferee of immoveable properties pending ʻa suit by a Hindu 
widow to establish a charge on specific immoveable property for her main- 
tenance must hold the property subject to such charge, unless the transfer 
“be effected for the purpose of paying off a debt which has priority over 
the widow’s claim for maintenance.” i 


In Somasundaram Chetty v. Unnamalai Ammal!’ it, was 
held by Oldfield and Seshagiri Aiyar, JJ., that ; 


“A charge on joint family properties created by a decree for iain- 
tenance payable to the widow of a member of a joint Hindu family takes 
precedence over the right of a subsequent purchaser of the same proper- 
ties in execution of a money decree binding on.the family.” 


No objection could be, nor in fact was, taken by the learned 
‘advocate for the appellant to the decision in Somasundaram 
Chetty v. ‘Unnamalai Ammall5, See also Lakshman Ram- 
‘chandra Joshia v. Satyabhamabai!4 per West, J., Kuloda Prosad 
Chatterjee v. Jageshar Koer\6, Muttia v. Virammal)? and Jamna 
Bai Ammal v. Balakrishna Tawker'8. In Jamna Bai Ammal 
v: Balakrishna Tawker!8 Mr. Justice Venkatasubba Rao observed 
‘that , . 


“(1) Under Hindu Law a widow’s claim to maintenance is not a charge 
upon the estate of her deceased husband until it is fixed and specifically 
charged upon that estate either by agreement or by decree of Court and does 
not take precedence over unsecured debts which are binding on the family 
of her deceased husband; (2) that if the widow’s claim has ripened into 
a specific charge it has priority over the claims of creditors whose rights 
have not been secured by alienation of property.” 


The cases in Sham Lal v. Bannal9 and Gur Dayal v. Kaun- 
sila20 were relied on by the learned advocate for the appellant. 
But in neither of them was there a specific charge created in 
respect of the maintenance claim. The observation that even 
if there is a charge it would be subordinated to the claims of 
the creditor is not (so far as we are aware) supported by any 
texts of Hindu Law, and no such texts were cited to us. , Sec- 
tion 2 of the Transfer of Property Act was also relied on to show 
that nothing in Chapter II of the Transfer of Property Act 
(and section 52 forms part of Chapter II) shall be deemed to 
affect any rule of Hindu Law; but as no rule of Hindu Law 
has been brought to our notice supporting the appellant’s con- 








2. (1906) I.L.R. 29 M. 508: 16 M.L.J. 413. . 
i 14. (1877) I.L.R. 2-B. 494 at 515. . 
15. (1920) I.L.R. 43 M. 800: 39 M.L.J. 179. 
` s+ 16. (1899) I.L.R. 27 C. 194. 
: 17. -(1877) I.L.R. 10 M. 283 at 288 (F.B.). ; 
18.. (1927) 53 M.L.J. 176 at 178. 19. (1882) I.L.R. 4 A. 296 (FB). 
: 20.. (1883) I.L.R..5 A. 367. y E 
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.tention, we are of opinion that the statement that the debts of 


a Hindu family. take precedence over the claims of Hindu 
widows for maintenance would apply only so long as the claim 


-for maintenance is not made a charge on-any specific property. 


‘Th these circumstances, the question arisés ‘whether aty 
reason has been shown why the principle of the doctrine of lis 
pendens should not apply to such cases as the one béfore’us. 
After a decree is passed charging specific items of immoveable 
property of the joint Hindu family for the maintenance due 
to the widow, it is clear that the rights of..a simple money’ cre- 
ditor of the joint family do not take priority over the charge 
created by the decree,—fraud and collusion apart. Does it make 
any difference when such money creditor seeks to proceed against 
immoveable property belonging to the family at a time 
when a suit by the widow claiming to charge that immoveable 
property is pending in a Court, if such a decree in her favour 


is ultimately passed. The very principle of the doctrine of lis 


pendens is to prevent creation of fresh rights with reference to 
immoveable properties which are the subject of adjudication in 
suits pending before Courts. After decree, the decree operates, 
and would protect the decree-holder against any subsequent 
transferees. One object of the doctrine of lis pendens is to 
prevent the plaintiff’s rights and claims to property being prë- 
judiced by delay of Courts in disposing of the suit and to pre- 
vent dealing of the property by or at the instance of the defend- 
ant to the ‘prejudice of the plaintiff. i 


The purpose of the rule is to keep the subject-matter of the 
litigation within the power of the Court until the judgment or 


-~ decree shall be entered, since otherwise, by successive alienations 


pending the suit, the judgment or decree could be rendered abòr- 
tive and impossible of execution. To give effect to the doctrine 
of lis pendens, two things seem to be indispensable: 

(1) That the litigation must be about some specific thing 
which must necessarily be affected by the termination of the 
suit; and ; 

(2) that the particular property involved in the suit must 


þe so defined in the description that any one reading it can learn 
thereby what property is intended to be made the subject of 


litigation. 
If the conditions, are fulfilled, the plea he the purchase 


was made bona fide and that the purchaser paid a full consi- 
deration for it will not avail against such judgment or decree; 


‘nor will the purchaser be permitted to prove that he had no 
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notice of the suit. The law infers that-all persons have notice 
of proceedings of Courts of record. See Black on Judgment, 
Vol. II, section 550. 


The principle of the doctrine of lis pendence is explained by 
the Privy Council in Faiyaz Husain Khan v. Prag Narain?): 
Lord Macnaghten, after referring to Lord Justice Turner’s 
observations in Bellamy v. Sabine22 to the effect that 
“it would plainly be impossible that any action or suit could be brought to 
a successful termination if alienations pendente lite were permitted to 
prevail” . 
observed that the correct mode of stating the doctrine, as Cran- 
worth, L.C., observed in the same case, is that 


“pendente lite neither party to the litigation can alienate the property in 
dispute so as to affect- his opponent.” 

It being clear, and in fact not disputed, that section 52 of 
the Transfer of Property Act applies to a suit- for maintenance 
where a charge is claimed in respect of specific immoveable pro- 
perty,- we are not able to see how the principle of the doctriiie 
of lis-pendens ceases to be applicable during the period between 
the date of the plaint and the date of the degree... No specific 
rule of Hindu Law to the contrary has been quoted to us, and 
ihe principle of the doctrine of lis pendens must be held. to 
apply, it not being pretended that the rights created-in favour. of 
the plaintiff's assignor,. P.W. 1, during the pendency of the 
maintenance suit were under the authority.of the Court in which 
that suit was pending. Where reckless plaints’ are filed claim- 
ing charges upon all immoveable properties belonging to the 
defendants without any justification whatsoever, and with a 


view to embarrass the management by the. kartha of the family, . 


section 52 empowers the Court. to sanction that property which 
is the subject-matter of the suit might be transferred or other- 
wise dealt with by any party to the suit on such terms’as the 
Court may impose. If the Court be satisfied that for. paying 
off debts due by the family, the defendant who is the manager 
of. the family should be authorised to sell.any of the properties 
mentioned in the maintenance plaint, then it is open to the 
Court, if it thinks fit, to sanction the sale ‘or transfer of any 
such .property. Filing of. such plaints. in Courts should be 
taken to constitute notice to all persons. concerned and unless 
the money creditor of the family took steps to get sanction of 
the Court under: section 52 of the Transfer of Property Act, it 








21. OM L.R. 34 LA, 102: LL.R. 29 A. 339: 17 M.L.J. 263 (P.C). 
. 22. (1857) 1 D. & J. -566. 
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would seem to logically follow that any transfer of the property 
mentioned in the maintenance plaint could not affect the 
plaintiff, in case she got a decree charging that very property. 


Our attention was not drawn to any direct decision on the 
point we have to decide. There is, however, an observation of 
Justice. Phillips in the case reported in Rajah of Kalahasti v. 
Venkatappa Nayanm Bahadur Varw3, At page 550 it is 
voserved as follows:— 


“Under .her husband's will the widow obtained no specific charge on 
the estate and could only claim the allowance as a legatee or as a Hindu 
widow, but from the date of her suit, namely, 22nd March, 1897, she 
became entitled to a charge for her allowance by virtue of the decree, 
dated 22nd August, 1900, which must be deemed to refer back her right 
to the date of her plaint. As these appeals are concerned mainly with 
the ‘relative priority of Lakshmikantamma’s claim and the claims of the 
several appellants, it is important to remember that the .widow’s claim dates 
back to 22nd March, 1897, and any mortgages or charges created after 
that date would not affect her right.” 


No doubt the question is not discussed by the learned Judge, 
but the observation of the learned Judge is in accordance with 
the view we are inclined to take for the reasons already 
mentioned by us. 


Our attention was drawn to the decision of a learned Judge 
of this Court in the case reported in Rattamma v. Seshachalam 
Sarma2+ where he held that a charge takes effect only from the 
date of the decree. If the learned Judge intended to lay down 
that even in cases, where.a plaint prays for. specific charge on 
specific immoveable properties mentioned in.it, a charge could 
take effect only from the date of the decree, and not from the 
date of the suit, then, with all respect, we are unable to agree 
with him. No doubt in cases where no charge is claimed on 
any specific immoveable property, but only a general claim is 
made against the defendant (manager) and the joint family 
property generally, without specifying in the plaint any pro- 
perty, then, in such cases, a decree creating a charge on any 
specific immoveable property would take effect ordinarily only 
from the date of the decree; but the case would be different 
when the plaint claims a charge on specific immoveable property 
and the decree also grants such prayer and charges such specific 
property. See in this connection Mayne’s Hindu Law, Sec-. 
tion 462, where the learned author states as follows :— 


“Where a widow had sued for maintenance and had named specific 
pieces of property in order to show the amount she was entitled to, but 
had made no claim for a charge on the property, but such a charge was 
in fact created by the decree, the charge was held not to be binding as 


— 


23. (1928) 27 L.W. 54. 24. (1926) 52 MEJ. 520, 
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against a mortgage made pending ‘suit, by virtue of the doctrine of lis 
pendens. It would have been different if the suit had been to obtain 
a charge.” i $ 


A somewhat similar question has arisen in England and 
America. The general principles of the doctrine of lis pendens 
being the same there as in India, we think, it is perhaps per- 
missible to refer to analogous cases decided in those countries, 
It has there been held that 


“Tf in a suit for alimony, relief is sought in respect of specific pro- 
perty; either by making it chargeable with the payment of alimony, or 
setting it apart for the use of or as the property of one-of the parties, or 
of partitioning or dividing it between them, the doctrine of lis pendens 
will apply’—(see page 723, Hukm Chand’s Treatise on Res Judicata). 


In Ulrich v. Ulrich,25 the suit was for maintenance, yet the 
Supreme Court held the rule of lis pendens to apply, as a certain 
lot was described in the bill, and it was alleged that the lot 
constituted the principal property of the defendant out of which 
the alimony should be decreed. In Wilkinson v. Elliot26 the 
suit was for divorce and alimony from certain property specifi- 
cally described, and it was contended that the doctrine had no 
application in such suits, but Johnston, J., hekl . 


“Tf a divorce is asked on account of the fault of the husband, the 
wife may ask not only that all her own land may be restored to her. that 
has not been disposed of, but may describe particular , property belonging 
to the husband, and ask that the same may be set apart for her as per- 
manent alimony. When this is done, the property is made the subject- 
matter of litigation, and is brought within the jurisdiction of the Court, 
and any one who purchases the same should be bound by the judgment 
or decree thereafter rendered. If in such an action there was no specific 
property pointed out, but only a general prayer for alimony, the doctrine 
would not apply, for the reason that the alimony might be awarded out 
of either real or personal property; and as no particular property was 
described and made the subject-matter of the litigation, no one could have 
noticed ‘that any particular property was involved.” 


Again, in Powell v. Campbell27 it was observed that 


“Tn many cases where, in divorce proceedings, the application is for 
alimony proper, that is, an allowance to be paid at regular periods for 
the wife’s support, it was held that the rule of Jis pendens does not apply 
where the suit is in personam, and did not relate to any specific part of 
the personal or real estate of the husband. If, however, the wiic in her 
complaint’ specifically describes property which she asks the Court to decree 
to her for her support, there seems to be no well-founded reason why 
the rule of lis pendens should not apply. . . . In such a case, a purchaser 
pendente lite with notice of the suit and its objects knows that the pro- 
perty described may be decreed to the wife, and that one of the objects 
of the suit is to obtain a decree awarding such property to her (see 





25. 3 Mackey. 290. 26. 19 Am. St. Rep. 138, 
27, 19 Am. St. Rep. 350. 
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section 284 of Hukm Chand’s Law of Res Judicata, pages 723 at 724 and 
Bennett.on’ Lis Pendens, page 267, section 219). . 

The conclusion would seem to be that if the prayer in thé 
bill be for alimony-out of her husband’s general estate, then the 
doctrine of lis pendens: would not apply; but if the prayer be 
for alimony to be assigned tothe wife out of any specific pro- 
perty of the husband mentioned in the bill or petition, then the 
tule of lis pendens would apply. The discussion is interesting, 
and throws light on the applicability of the doctrine. of 
lis pendens to gases like the one before the Court. 


For the above reasons, we hold that section 52 of the 
Transfer of Property Act applies to a suit by a. Hindu widow 
in which she claims to have her maintenance charged on specific 
items of immoveable property mentioned in the plaint; that the 
principle of the doctrine of lis pendens applies to sales in invitum 
that take place during the pendency of such suits; that a decree 
obtained by the plaintiff in such a suit creating a specific charge 
over specific items of immoveable property mentioned in the 
plaint operates to give her a charge as from the date of the 
plaint, and not ag from the date of the decree only, unless there 
be anything ‘in the decree to the contrary; that without the 
sanction of the Court, transfers inter vivos or sales in invitum 
during the pendency of such suit could not prevail over such 
charge claimed in the plaint and granted by the decree; that a 
simple money creditor of a joint Hindu family has no priority 
over such charge granted .by the decree, in the absence of. fraud 
or collusion, and an auction purchaser, during the pendency of 
such maintenance suit, of an item of property over which a 
charge was claimed in the plaint and was granted by the decree 
who purchased in execution: of .a simple money decree binding 
on the family, is not entitled. to priority over another auction 
purchaser of. such property. in proceedings taken to. execute such 
maintenance decree. 


We would accordingly dismiss the second . appeal with 
costs. 
K.C. . : - Appeal dismissed. 


Lx]. THE MADRAS LAW JOURNAL REPORTS: 501 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE RAMESAM AND MR. _ JUSTICE 
CORNISH. 


F. H. Wilson, Official Assignee, 


High Court, Madras and another .. Appellants* (Defts.) 
v. ; 
Nathmull .; Respondent (Plff.). 


` Civil-Procedure Code (V of 1908), S. 80—Wrongful seisure ‘of goods 
by the Official Assignee on the mistaken belief that they belonged to the 
insolvent—Suit against Official Assignee—Notice of suitewhether necessary. 


Where the Official Assignee was honestly mistaken in believing certain 
goods to belong ‘solely to an insolvent and seized them and he was sued 
for such wrongful act without due notice under S. $d of the tivil Pro- 
cedure Code, 


Held, that the Official Aeaianes was acting in his official capacity and 
was entitled to notice under S. 80 of the Civil Procedure Code 


Per Ramesam, J—It is more a question of fact with reľerencë to the 
surrounding circumstances and with reference io the ordinary duties of 
the official, and not whether every part of his conduct is.strictly according 
to law. 


Koti Reddi v. Subbiah, (1918) I.L.R. 41 M. 792: 34 M.L.J. 494 
(F.B.), Dakshina Ranjan Ghosh v. Omar Chand Qswal, (1923) I.L.R. 
50 Cal. 992, Abdul Rahim v. Abdul Rahman, (1924) LL.R. 46 A. 884 and 
Joosub Haji Alli v. Kemp, (1902) I.L.R. 26 Bom. 809, followed. 


.On appeal from the judgment of the Honourable Mr. 
Justice Beasley, dated 15th December, 1927, and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in Civil Suit No. 543 of 1926. 

_K. S. Krishnaswami Aiyangar for appellants. 

` Nugent Grant for respondent. . oe oe 

. Jupements. Ramesam, J—This appeal arises. ‘out: of a 
suit, C.S. No. 543 of 1926, on the Original. Side filed by. the 
respondent Nathmull originally against three defendants. Later 
on the suit. proceeded against defendants 1 and 3 only. A 
decree was given against those defendants by the learned. Trial 
Judge, and defendants 1 and 3 are the appellants before us. 

The facts out of which the suit arose may be shortly stated 
as follows :—The 3rd defendant Meghraj Sowcar and his part- 
ner Surajmull Sowcar filed a suit against Chunilal Omaidmull 
Sowcar and another for dissolution of partnership, for taking 
of accounts and for recovery of a-certain’sum of money—-C.S. 
No. 261 of 1923. On the 17th of September the suit: was 
decreed by our brother, Waller, J. The plaintiffs applied on 
the 24th of September, 1924, for attachment of the defend- 
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ants’ interests in the business of Nathmull and Chunilal which 
had been carried on at No. 99, D’Mellows Road, Choolai, 


` Madras and for the appointment of a Commissioner to take an 


inventory of articles, jewels and cloths, vessels, etc., pledged 
with the Ist defendant and to be found in the same premises 
and to initial the books of account. On the same day notice 
was ordered and one Mr. C. Devarajan was appointed Commis- - 
sioner.’ On the 25th of September the defendants were ordered 
to admit the Commissioner for the purpose of initialling the 
accounts and tgking an inventory. On the 14th of October 
notice to Nathmull and Chunilal was ordered. On the 17th 
Nathmull’s counsel asked for time. Meanwhile on the 7th 
of October Chunilal was declared insolvent and on the 22nd 
of October the matter having hecome known to the appellants 
the application of 24th September was not pressed. The 
order on that day contained the note, “The question of alleged: 
partnership with Nathmull is left open.” In the affidavit 
accompanying the application of the 24th of September, 1924 it 
was stated that the business in Nos. 98 and 99, D’Mellows Road, 
was carried on under the name and style of Nathmull Chunilal. 
The petitioner’s case was that Chunilal was the sole proprietor. 
The Commissioner made a report on the same date that when 
he went to the premises he found a piece of paper affixed on 
the door bearing an inscription. 
“To 


Kasthurichand Nathmull Sowcar, 


95, D’Mellows Road, Perambore Barracks.” 

He also states in his report that neither the defendant 
Chunilal nor Nathmull’s brother Mothichand would give the 
keys of the premises- and they also refused to produce the 
account books. After the adjudication of Chunilal his pro- 
perty vested in the Official Assignee and Meghraj moved the 
Official Assignee for taking steps to reduce to his possession 
the property of Chunilal. Accordingly on the 2nd of Novem- 
ber the Official Assignee sent his searcher Kuppuswami with 
Meghraj to the premises in question. He addressed a letter 
Exhibit B to the insolvent Chunilal in which he requested the 
addressee to permit the searcher along with Meghraj to take 
an inventory of all the articles in the house. The letter then 
says: : . 


‘‘Should.you raise any objection whatsoever, he is authorised to bring 
in Police assistance.” : 


On the 2nd of November the searcher and Meghraj went 
to the shop, Nos. 98 and 99, D’Mellows Road. The evidence 
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shows that a policeman was also taken who was standing on 
the verandah. Meghraj also was standing aside. There was 
at first some oral protest but ultimately, probably, on account 
of the presence of the policeman, without any disturbance the 
account books in the shop were removed and the shop was seal- 
ed. The list of account books is Exhibit B-1. It contains a 
note that Nathmull claimed these books. The Official Assignee 
immediately applied to the Court for an order to attach the 
goods in the premises on the ground that the business carried 
on in those premises was the business of the insolvent himself. 
That is, he practically adopted the case of Meghraj when he 
_ applied for attachment in C.S. No. 261 of 1923. Nathmull 
himself also applied by petition No. 355 of 1924 for a declara- 
tion that the goods belonged solely to him and not to the 
insolvent. The petition is Ex. I and the affidavit accompanying 
the ‘said petition is Exhibit I-A. These two petitions came on 
for orders before Srinivasa Aiyangar, J. His judgment in the 
said matter is Exhibit I-B and the order is Exhibit B-3. As is 
seen from the above narration of facts the case of the Official 
Assignee before Srinivasa Aiyangar, J., was that the goods 
solely belonged to the insolvent and Nathmul’s case was that 
the goods in the shop belonged solely to himself. There is, of 
course, an intermediate case possible that the shop belonged to 
a partnership consisting of Nathmull and Chunilal and not 
wholly to Nathmull, nor wholly to Chunilal. This case of 
partnership was suggested before Waller, J., as the note 
in the order, dated the 22nd October, 1910, shows; 
‘but who alleged it is not clear. Before Srinivasa 
Aiyangar, J., the burden of proof was placed on the Official 
Assignee (vide note dated the 23rd of February, 1925) and 
the learned, Judge in his judgment says that he was not consi- 
dering any question as to whether Chunilal had any interest in 
the business short of total ownership. The only question he 
considered was whether Chunilal was the sole proprietor of 
the shop or not. On this matter he found against the Official 
Assignee; that is, he found that Chunilal was not the sole pro- 
prietor of the shop. This finding, of course, does not mean that 
Nathmull was the sole proprietor of the shop, for the finding 
that Chunilal was not the sole proprietor is consistent with 
Chunilal and Nathmull being partners in the shop. But this 
possible alternative case was not considered by the learned 
Judge. On his finding Chunilal was not the sole proprietor it 
followed that Nathmull had either a partial interest or sole 
proprietorship in the shop and, therefore, he directed that the 


Official 
Assignee, 
Madras 


v. 
Nathmull. 





Ramesam, J 


Official 
Assignee, 
Madras 


v. 
Nathmull. 


Ramesam, J. 


504 THEE MADRAS LAW, JOURNAL REPORTS. * İyot. 


goods should be delivered to Nathmull. The order. Exhibit B-3 

is worded as follows :— 
“It is declared that the properties aaa and sealed by the Official 

Assignee at premises Nos. 98 and 99, D’Mellows Road, Choolai, Madras, 


belong to the said Nathmull and not to the insolvent herein and it is 
ordered’ as follows :— 


(i) that the G, taken out by ‘the said Official Assignee ‘do 
stand dismissed out of this Court; .. . etc. 


i If this order is read solely by itself and without the light 
afforded by the judgment it certainly means that it was declared 
that the. goods belonged solely to Nathmull; but it is equally 
clear from the judgment that the learned Judge never decided 
such a thing. If it is impossible to construe the decree con- 
sistently with the judgment, it would be a matter for the amend- 
ment of the decree and if it is a matter of any importance to 
set the matters right, we would adjourn the appeal to enable 
the appellants to apply. for amendment of the decree, and, if 
the amendment is refused, to file an appeal against such order 
refusing amendment and such appeal and this appeal might be 
posted together. But it is possible to construe the decree in 
the light of the judgment and whenever it is possible to read 
the decree in two ways, one way consistent with the judgment 
and the other inconsistent with. it, it is our duty to construe 
it in a way consistent with the ‘judgment. Though read by 
itself the order implied . that the. ‘goods solely belonged to Nath- 
mull: we think that the proper construction of the order is that 
the goods: belonged at least to some extent if, not wholly to 
Nathmull also but are not the sole property. of the insolvent. 
This matter does not seem to be of great importance now, though. 
before the learned Judge this was one of the points very much 
debated. The defendants sought to cross-examine the. plaintiff 
for the purpose of showing that Nathmull and Chunilal were 
at least partners in the shop. But the learned Trial Judge hold- 
ing that the order of Srinivasa Aiyangar, J., constituted. the 
matter res judicata disallowed such. cross-examination and would 
not permit the defendants to adduce further evidence., It seems.. 
to us that in the way we construe the order in the light of the 
judgment the matter is not res judicata and that the evidence of 
the defendants to show that Nathmull and Chunilal were part- 
ners ought not to have been shut out. But even then it is doubt- 
ful whether the Official Assignee could have directly removed 
the goods from the shop or sealed the premises. The present 
action is filed for damages for trespass by stealing the premises 
and by the removal of the account books. Under the English law 
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the bankruptcy of one of the partners seems*to put an end to 
the partnership (vide Lindley, p. 800), but under the Indian 
law this does not seem to be the case. The bankruptcy affords 
a ground for the other partners to go to Court and obtain a 
dissolution, vide section 254 (2) of the Contract Act. Under 
section 98 of the Presidency Towns Insolvency Act the Court 
may authorise the Official Assignee to continue or commence 
any suit or proceeding in his name and that of the insolvent’s 
partner and any. release by the partner is void. But it does 
not appear that the Official Assignee can take possession of the 
goods of the partnership without the consent of the other part- 
ner or partners in whose possession they may happen to be. 
Still one would have thought that if the insolvent was a partner 
in the shop the action of the Official Assignee and Meghraj had 
more justification than if the business belonged wholly to Nath- 
mull and Chunilal had no interest in it at all. Except from 
this point of view,. namely whether the action of the Official 
Assignee may be more wrongful in one case than in another, 
the question of the interpretation of Srinivasa Aiyangar, J.’s 
order does not seem to be of any importance. i 


The appeal of the Official Assignee was argued on two 
grounds: (1) that notice under section 80 of the Code of 
Civil Procedure was necessary before suing, and (2) that the 
plaintiff abandoned his claim for damages for what the Official 
Assignee did on the 3rd of November, 1924. To support this 
case of abandonment Exhibits II and II-A were relied on. Exhi- 
bit II was the petition and Exhibit II-A was an affidavit filed 
along with it. The petition was for leave to sue the Official 
Assignee for certain action taken by him on the 18th of May, 
1926, the Official Assignee on that occasion being Mr. Albu- 
querque, the 2nd defendant in the present suit. This applica- 
tion was dismissed on the ground that no leave of the Court was 
necessary before the suit is filed, and in the affidavit it was Stated 


in paragraph 9 referring to the incidents of the 3rd’of Nov- 
ember, 1924, 


“I was advised in the circumstances by my counsel not to press for 
damages and, therefore, I gave up my claim for damages.” 

The petition No. 355 of 1924 not only contained a prayer 
for declaration that the goods belonged to Nathmull but also 
a claim for damages. At the time of the argument the counsel 
thought that no claim for damages for trespass can be properly 
madé before the Insolvency Court and therefore it was not 
pressed and we think this is all what was meant by paragraph 9 
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of the affidavit. Mr. Krishnaswami Aiyangar, the learned 
advocate for the appellant, relied on section 86 of the Act and 
argued that the claim for damages can be made before the In- 
solvency Court and having been made and withdrawn the pre- 
sent suit does not lie. But it seems to us that section 86 cannot 
relate to claim for damages. It relates only to the validity of 
any act or decision of the Official Assignee. On appeal under 
section 86 the Court can set aside any such decision or act. 
The words “as it thinks just” merely refer to any incidental or 
consequential order necessary for giving effect to the rest of 
the order but cannot refer to a claim for damages for wrongful 
trespass to goods. The Insolvency Court has no jurisdiction 
to entertain a claim for damages and when the plaintiff resolved 
not to press the claim before Srinivasa Aiyangar, J., he was not 
withdrawing any claim which was cognizable by the Insolvency 
Court; nor can it be said that he gave up his claim for damages 
forall time. All that he meant by paragraph 9 was that he did 
not press his claim at that stage. This argument of the learned 
advocate for the appellant therefore fails. 

‘We now come to the second ground, namely, that notice 
is necessary. A humber of English cases were cited before us. 
It seems to me that most of these cases are not of any help in 
the present case. Some of them related to the question whether 
a public officer was protected from being held responsible for.his 
acts under the Public Authorities Protection Act or similar 
enactments and not to the question whether notice was necessary. 
One of the decisions, namely, Selmes v. Judge,1 related to the 
question whether notice of action was necessary. The question 
there arose under 5 and 6 Wm. 4, c. 50, section 109, which ran 
as follows:— Phe 


“No action or suit shall be commenced against any person for any- 
thing done in pursuance of, or under the authority of this Act, until 
twenty-one days’ notice has been given thereof in writing. g 


There notice was necessary for a suit in respect of anything 
done “in pursuance of or under the authority of this Act.” 
Still Blackburn, J., and two other Judges held that the defend- 
ant was entitled to notice. - 

l Blackburn, J., said: 


“I agree that if a person knows that he has not under a statute autho- 
tity to do a certain thing, and yet intentionally does that thing, he cannot 
shelter himself by pretending that the thing was done with intent to carry 
out that statute.’’ 


He then proceeds to observe that in that case there was 
nothing to‘show that the defendants when they made the rate in 


— a 


Loa 2 So L (1871) LR. 6 QB.C. 724 
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‘question knew that it was “not allowed by the statute - ‘under 
which they were appointed. He then obsérved: 

“The only illegal act done by the defendants was to make an informal 
rate; they proceeded to collect it, and received from the plaintiff the amount 
assessed upon him; in these transactions it is clear that the defendants 
intended to. act. accobdiné to the duties of their office as surveyors, although 
they mistook the legal mode of carrying out their intention. Neither in 
Hermann v. Seneschal? nor in Roberts v. Orchard? was it decided: that :a 
defendant would not be entitled to notice of action, because he had been 
mistaken. in the. law. In Hardwick v. Moss* surveyors had obstructed a 
highway without any statutory authority, but ‘the Court of Exchequer held 
that’as they intended to act pursuant to the Highway Act, they y were entitled 
to notice of action.” 

This decision and the last decision quoted in it show that, 
even where public officers were not acting strictly according 
‘to the statute, provided they intended to act according’ to 
the duties of their office and provided they did not know ‘that 
they were committing a mistake, they would be entitled to notice 
even if they were really acting somewhat illegally. It is un- 
necessary to discuss the question whether the Official Assignee 
knew that he had no power to seize the goods of a partnership 
when only one of the partners had become an ‘insolvent; for it 
is clear that when the Official Assignee was moved in the matter 
he acted on the supposition that the goods i in the shop belonged 
solely to Chunilal though the business ‘was carried on in the 
name of Nathmull and Chunilal. In fact the case of Meghraj 
in C.S. No. 261 of 1923 and the Official Assignee dt that time 
was that Nathmull was brought in merely as a cloak to ‘shield 
Chunilal from the creditors. In the deposition of Nathmull 
before the Trial Judge it is admitted that Chunilal was carrying 
on business in the premises Nos. 98 and 99 up to the 15th of 
December, 1923, and it is only from the beginning of 1924 that 
Nathmull who was previously carrying on ” business at No. 95, 
D’Mellows Road, began to carry on business also at No. 99. 
The business at one place was looked after by Chunilal arid at 
the other place by a partner named Rajmal. It is also admitted 
that in 1924 he got income-tax notice and that it was sent in 
the name of Nathmull Chunilal. Practically he never took any 
steps to get the notice corrected. It is also admitted that he 
sent certain jewels pledged with him by one Chengayya Naidu 
for sale and these jewels were sold ‘under institctions 
from a firm called Nathmull Chunilal. He also admits that at 
the end of September, 1924, his business was being carried on 





2. (1862) 13 C.B. (N.S.) 392. 
3. (1863) 2 H. & C.,769: 33 L.J- (Ex.) 65. 
4, (1861) 7H. & N. 136: 31 L.J. (Ex.) 207. 
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‘in the name of Chunilal Nathmull. He ‘says that he protested 


against his name being used but did not dispense with Chunilal’s 


‘services. The whole of this part of Nathmull’s cross-examina- 


tion shows that the plaintiff is not a man to be trusted, that 
certainly the business in the shop did not solely belong to him, 
that Chunilal had a good deal of interest in the business, that 
either he and Chunilal were partners or that the business wholly 
belonged to Chunilal and that Nathmull was lending his own 
name to shield him from credifors. The latter alternative, it is 
true, was ruled out by the judgment of Srinivasa Aiyangar, J., 
but there is a very strong suspicion that the plaintiff was collud- 
ing with Chunilal in some manner for the purpose of shielding 
him from the creditors. To what extent the collusion has gone 
it is difficult to say. There is a strong suspicion that the whole 
business is Chunilal’s; Nathmull merely associating his name 
for the purpose of shielding him; but even if this surmise is 
not correct, at least both were partners and Chunilal had some 
interest in the business and certainly the case of Nathmull that 
he is the sole proprietor is absolutely false’ However, as I 
have already said, the Official Assignee thought that the goods 
belonged solely to Chunilal. When he wrote the letter Exhibit 
B and when he sent his searcher he simply intended to exercise 
the powers given to him under section 58 of taking possession 
of the insolvent’s properties. But it is said that a policeman 
was brought and this. at least constituted a show of force. This 
may be so. It may be that because of the policeman the 
searcher got possession of the account books easily; 
but it is ‘also clear that there was no’ disturbance 
and no force was used. When’ Nathniull’ was’ asked 
“What do you mean by forcibly?’ he said’ “I> mean 
that though.I protested that the shop belonged to me and ' that 
the property in the shop was also mine, in ‘spite of it they did 
not, believe me and they sealed the shop’’. This answer shows 
that no actual force’ was used. There might have’ beer’ some 
oral protest. “Now it is contended by Mr. Grant that the powers . 
of the Official” Assignee aré merely those of receivers 
and receivers have no power of dispossessing forcibly 
persons in possession, that if they find ary ‘resistance 
in taking possession, they ought to apnly to thé Court 
for a warrant under section 59 of the Act and the 
Court may grant a warrant to any officer of the Court 
or a police officer and that it is not the business of the Official 
Assignee to seize the goods. It is true that when the Official 
Assignee apprehends any serious resistance he may seek ` 
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the ‘help: of the Court under section 59 and under 
that _ section the Court issues warrants to any officer 
of the Court or ‘any police officer and not to the 
Official Assignee. But ‘section 59 does not involve 
any prohibition to the Official Assignee to obtain possession in 
any manner he likes. It is only an enabling section and not a 
‘prohibiting’ section. Nor does clause 2 of section 58 prohibit 
the Official ‘Assignee from taking a police officer as a protection 
for himself in obtaining possession of insolvent’s goods. I do 
not think it can be said that a receiver can never take a police 
officer. with him in the course of his duties. The distinction 
drawn by Mr. Grant between taking possession of goods and 
seizing godds is father subtle. In either case certainly ‘the 
Official Assignee is taking possession. If he forcibly seizes the 
goods he may take the risk of getting into trouble and it may be 
prudent for ‘him to obtain possession through Court under 
section 59. But-all this is different from saying that he can 
never séize the goods and he ought not to be accompanied by 
a policeman to overawe any resistarice in obtaining possession. 
In the present case, no force was actually used. The presence 
of the policeman avoided any disturbance antl the possession of 
the goods was obtained practically in a peaceful manner. I do 
not mean to say by this last observation that the Official Assignee 
is immune for liability for it turns out that he is not entitled 
to take possession of the goods found not to belong solely to 
Chunilal. It may, therefore, be that he is liable for some 
damages. But to say that he is liable is one matter and to sav 
that he was not acting as Official Assignee is another. In my 
opinion, even if it turned out ultimately that he was not acting 
strictly legally in taking possession of the goods which he be- 
lieved to belong to Chunilal but which did not really belong to 
him, he was certainly purporting to act as Official Assignee 
within the meaning of section 80 of the Civil Procedure Code. 
I am unable to agree with the view taken by the learned Trial 
Judge that 


_ “it is only if the acts done by a public officer are acts which that public 
officer is in law entitled to do that he can be said to be acting or purport- 
ing to act as such public officer; he cannot do or purport to do an act 
which the statute which casts upon him certain duties and defines such 
duties does not enable him in that capacity to do.” 

So far as the acts done in a public capacity are concerned, it 
may be that the acts should He strictly according to law. But 
as to acts purporting to be done in a judicial capacity to sav 
that they should be strictly according to law is to make the word 
“purporting” nugatory. It,seems to. me that the decision in 
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“Selmes'v. Judge! and the cases cited in it arè incon- 


sistent with sucha view. The word “purporting” means 
intending to seem. This almost implies that, though 


-itl is “a case of not being’ strictly according to law, one 


may Still intend it to appear as if it is according to law. Vide 
Koti Reddi v. Subbiah5, Abdul Rahim v. Abdul Rahman® and 


Dakshina Ranjan Ghosh v. Omar Chand Oswal.7 The: first of 


these is a decision of a Full-Berich. The Village Munsif’s act 
in that case was apparently according to practice and was one 
‘which he would ordinarily do, but in that particular case it 
was .wrongful for he paid the balance of the sale proceeds to 
the owner though there was’ an attachment. ‘He did it mala 
fide. The learned Judges held that the mala fides had nothing 
to do with the case and he was entitled to notice. Wallis, C.J., 
observed that the words “purporting to be done” are wider than 
“done or intended to be done?’ under the provisions of this 
Act in section 264 of the Public Health Act and that they also 
include “acts interided to seem to be doné in his official capa- 
city.” © This last observation shows that even where an ‘act is 
not ‘strictly according to law:section 80 may apply. The fol- 
lowing observation’ of Sadasiva Aiyar, J., at page 811 support 
tlre same view: an 

“Tn the present case, the appellant's act in paying over the balance of 
the revenue salé-proceeds to the defaulfer was an act falling within the 
ordinary duties of his office as Village Munsif-and he clearly professed to 
do it in execution of that duty and it would be quite reasonable on the 
part of an -ordinary third person who becomes aware of the Village Munsif’s 


act in so returning the balance to thé defaulter to receive the impression 
that the act was done by the Village ‘Munsif in his official capacity.” 


In the present case,-it is:the ordinary duty of the Official 
Assignee -to take possession of the insolvent’s goods. When 
he proceeds to the shop, removes the account books ‘and seals 
the premises, it is quite reasonable on the part of an ordinary 
person to:receive the impression that the act was done by the 
Officiat Assignee in his official capacity and the Official Assignee 
is himself professing 'to do it in the execution of his. duties. 
Though. the whole thing turns out to be wrongful because. the 
goods did not solely belong to the insolvent, wherever the 
Official’ Assignee is honestly mistaken and takes goods not be- 
longing to the insolvent in the belief that they belong to him, 
he is certainly acting in his official. capacity. A simple case of 
that kind is Joosub Haji v, N. W. Kemp.8 In that case the 
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timber. taken possession of belonged to a third person and not 
to the insolvent. It was held that notice was necessary. In 
Abdul Rahim: v. Abdul Rahmans a police officer eñ- 
tered a person’s name in the history sheet and it was held 
that S. 80 applied. That was a case of an.act which is in the 
ordinary duty of the official though in the particular case he 
did it with improper motive. In Dakshina Ranjan Ghosh v. 
Omar Chand Oswal! a police officer arrested a person whom he 
knew to be innocent. He also extorted some money. It was 
held that so far as the first act was concerned notice was neces- 
sary but not as to the second. I agree with these decisions. 
I admit that it is very difficult to describe in abstract language 
where exactly to draw the line. But I should say that in the 
practical application I should scarcely feel any difficulty. It 
is more a question of fact with reference to the surrounding 
circumstances and with reference to the ordinary duties of the 
official and not whether every part of his conduct is strictly 
according to law. In my opinion the Official Assignee was 
acting in his official capacity and he was entitled to notice under 
S. 80. The suit, so far as he is concerned, is not maintain- 
able. The appeal must be allowed and the suit dismissed with 
costs throughout as against him. 


We now come to the case of the 3rd defendant. It is true 
he is a creditor who was instructing the Official Assignee and 
moving him to take the account books. He certainly believed 
that the goods in the shop belonged to Chunilal, but this belief 
does not save him from liability if as a matter of fact he is 
guilty of any trespass. But the person who actually com- 
mitted trespass is the searcher of the Official Assignee. The 
evidence shows that Meghraj merely stood by and took no part 
in the proceedings. Of course he pointed out the shop to the 
searcher leaving to the Official Assignee and his subordinates 
to carry on the proceeding whether it amounted to trespass or 
not. The person who actually trespassed is certainly the Official 
Assignee’s assistant and he would be certainly formally liable, 
provided the action was brought in the proper form. But I 
do not see how Meghraj is liable for the trespass. Inducing 
a person to trespass is scarcely a ground of action. There is 
no analogy between such an act and abetment under the. crimi- 
nal law, nor does the principle of procuring a breach of con: 
tract extend to other torts. The result is that Meghraj can- 
not be held liable for moving the Official Assignee, himself 


ee 
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not having committed any trespass to goods or premises. The 
appeal is, therefore, also allowed against him and the suit is 
dismissed with costs throughout. We certify: for two ‘coun- 
sels. It is agreed that, in appeal, the costs will be taken by 
the Official Assignee. 


Cornish, J.—I have come to the same conclusion. In 
iny opinion the forcible entry by the Official Assignee into the 
plaintiff's premises without a warrant under S. 59, Insolvency 
Act, was’a tortious act. But I do not think it follows that, 
because the Insolvency Act does not sanction what the Official 
Assignee did, his act cannot be regarded as purporting to be 
done by him in his official capacity. 


The principle to be derived from the reported cases on the 
subject appears to be, that if the act of the officer is one which 
was ostensibly done by him in the performance of his duties, 
the act will be deemed as purporting to be done by him in his 
official capacity, even though he has acted mala fide. This is 
the test applied by Sir John Wallis, C.J., in Koti Reddi v: Sub- 
biah5 in the case where a Village Munsif, knowing that the 
debtor’s property kad been attached by the plaintiff, fraudulently: 
paid to the debtor the balance of moneys realized from the 
sale of his property under a distraint for revenue, At page 
809 Sir John Wallis said: Yay 
' “In the present case there were facts justifying the Village Munsif in 
acting in his official capacity, and there was no occasion for him to resort 


to the defence that he bona fide, though erroneously, believed in the exist- 
ence of such facts.” 


Similarly in Dakshina Ranjan Ghosh v. Omar Chand Oswial,7 
where the question arose out of the act of a-police officer in 
making a wrongful arrest, Sir L. Sanderson, C.J., holding that 
the suit for false imprisonment brought by the aggrieved party 
was not maintainable without the notice required by S. 80, Civil 
Procedure Code, observed (p. 999): 


“On the facts of this case there is no doubt that the defendant was a 
public officer, and on the facts which I have already stated, in my opinion, 
there is equally no doubt that the act, namely, the arrest of the plaintiff, 
was an act purporting to be done by the defendant in his official _capacity.” 


The same test was applied in Abdul Rahim v. Abdul Rahmans 
and in Joosub Haji v. N. W. Kemp,8 where it seems to have 
been. assumed that the act of the Official Assignee in ‘seizing 
somebody else’s property in mistake for the insolvent’s property 
was an act purporting to be doné by him in his official capacity, 





5. (1918) LL.R. 41 M. 792: 34 M.LJ. 494 (F.B.). 
6. (1924) LLR. -46 A. 884. 7. (1923) LL.R. 50 C. _ 992. 
i 8. ` (1902) LL.R. 26 B. 809. 
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for there was no argument on the point. On the other hand, 
this test would clearly not cover such acts as the act of the police 
officer in Narayan Hari v. Yeshwant Raoji and Dattatraya Ram- 
chandra v. Annappa Pandurang? in assaulting a person in his 
custody, the reason being that it cannot be regarded as ‘coming 
within the functions of a public officer that he should commit 
an offence under the Penal Code. _ T 

_ Applying these considerations to the facts before us it 
appears to me that what was done by the Official Assignee falls 
within the test laid down in Koti Reddi v. Subbiah5 and Dak- 
shina Ranjan Ghosh v. Omar Chand Oswal?, Admittedly the 
Official Assignee took away the account books and sealed up the 
shop of the plaintiff ‘intending as Assignee of the insolvent 
Chunilal’s estate to take possession of Chunilal’s property. The 
plaint makes no suggestion. to the contrary. It is equally indis- 
putable that the act of the Official Assignee in writing the letter 
(Exhibit B) threatening the insolvent that police assistance 
would be called in if the searcher was obstructed, and the 
calling in of a policeman by the searcher when admission was 
refused to him, had no other purpose than to ensure the 
searcher’s performance of his duties without obstruction or 
molestation. I think it very probable that when the Official 
Assignee wrote Exhibit B he did not appreciate that if the threat 
were put into force it might involve him in an action for tres- 
„pass. However that may be, I do not see how the circumstances 
of a trespass resulting from what the Official Assignee did, can 
make his act any the less an act, purporting to be done in his 
official capacity. For these reasons I think that the failure of 
the plaintiff to give the required notice is fatal to his suit and 
that his suit must be dismissed. 

With regard to the case against the other defendant, 

Meghraj, I agree with what has been said by my learned brother 
in his judgment. 


K.C. —— Appeal allowed. 
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disclosure of facts by the creditor—How far would vitiate @ contract of 
indemmnity—Payment by a promissory note only operates by way of condi- 
tional discharge—Presumption. 


A bank, on the guarantee of the defendant, consented to put through a 
transaction with a certain firm which required overdraft to the extent of 
Rs. 10,000. At the date of the guarantee letter a sum of Rs. 5,000 was 
duc to the bank by the indemnified firm. The main question that arose 
was whether a non-disclosure by the bank of the fact of a past indebted- 
ness of the firm would vitiate the contract of indemnity under S. 143 of 
the Indian Contract Act. 

Held, that the balance of authority was clearly in favour of the view 
that where ‘a person stood surety for another as regards an advance to be 
made by a bank, the ‘bank was under no obligation to disclose any past 
indebtedness existing at the date of the contract of suretyship and that it 
was a matter which the person standing as surety had to inform himself. 
If, of course, he wanted information and the bank gave wrong information 
it might vitiate the contract of suretyship. ‘ 

Case-law discussed. 


Held also that if the surety was liable, he was liable also for the 
amount of promissory notes accepted as conditional payments by the bank 
and which were dishonoured.. 


Where for reducing a liability a promissory note is given, the presump- 
tion is that it operates only as a conditional discharge. ey 

Palaniappa Chetty v. Arunachellam Chetty, (1911) 21 M.L.J. 432 and 
Jambu, Chetty v. Palaniappa Chettiar, (1902) I.L.R. 26 M. 526: 13 M.L.J.. 
252, followed. 3 . f S 
~ Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in O.S. No. 31 of 1924. a 
-.. „S. Doraiswami Aiyar instructed by Messrs. M orseby & Co, 
for appellant. a 

. K.P. M. Menon for respondent. 
The Court delivered the following 


' Jupement.—The plaintiff is’ the appellant. This 
appeal’ arises out of a suit filed by the plaintiff to recover 
Rs. 10,053-1-0 with further interest and costs claimed to be 
due in respect of a guarantee by the defendant guaranteeing 
payment of the sums that may be due by a firm which carried 
on business in the name of N. Nanchappa Chettiar. It is stated 
inthe plaint- that one N. Nanchappa Chettiar and two others, 
N. Krishnappa Chettiar and T. N. Krishnappa Chettiar, were 
carrying on business in partnership under the name and style 
of N. Nanchappa Chettiar at Olavakkod, that this firm required 
an overdraft to the extent of Rs. 10,000 and that this transac- 
tion was put through by the Bank on the guarantee of the defend- 
ant. The form that the guarantee took was the execution of 
a promissory note in favour of the firm by the defendant for 
Rs. 10,000 on the 15th March, 1923, the endorsement of the note ` 
to the Bank and the passing of a letter on the same date in- 
which the terms of the guarantee are set out. 


= a eee 
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- [Their Lordships set out the contentions of the parties, 
discussed the evidence and continued. ] 

The first question is whether in respect of these three pro- 
missory notes the Bank was entitled to make an entry in the 
current account debiting the amount when the bills were dis- 
honoured. There can be little doubt that these notes were er- 
dorsed over to the Bank in order that credit may be given in the 
account for the amount of the bills and the Bank took them 
upon the expectation that the monies would be paid by Govindan 
Nair. When they were not paid the Bank had a right to make 
the entries. It is not suggested that the Bank treated them as 
complete discharge. The general presumption is that a pro- 
missory note given for reducing a liability only operates as a 
conditional discharge for the liability. We need only refer to 
Palaniappa Chetty v. Arunachellam Chetty! and the judgment 
of Bhashyam Aiyangar, J., in Jambu Chetty v. Palaniappa Chet- 
tiar? As regards the right to re-appropriate, it is clear in this 
case that no intimation was given to the surety of the first 
appropriation and therefore the Bank, when they sent a letter 
through their vakil, had a right to re-appropriate the amount. 
This is clear from the decision in The Mecca and Cheggannuill 


Sowcar v. Manicka Mudaliar+ where it was observed that so . 


long as notice had not been given as to the appropriation of any 
amount to any particular account, it is open to the creditor to 
alter it and make re-appropriation. If the defendant is liable, 
he is liable also for the amount of the promissory notes accept- 
ed as conditional payment by the Bank and which were dis- 
honoured and on being dishonoured corresponding debits were 
made by the Bank in the account. 


Then the last question is as regards the guarantee not 
being enforceable owing to concealment of facts. In this con- 
-nection reference is made to S. 143 of the Contract Act which 
runs as follows :— f . 

“Any guarantee which the creditor has obtained by means of keeping 
silence as to material circumstances is invalid.’ - 

It is argued that the material circumstances in this case is 
. that the fact that the date of the guarantee letter Ex. A about 
Rs. 5,000 was due by the firm already to the Bank not disclosed, 
and that on account of this non-disclosure the contract of in- 
demnity is not enforceable. It is not disputed that on the date 
of Ex. A the amount which was due by Nanchappa Chettiar 











1. (1911) 21 M.L.J. 432. 
2. (1902) I.L.R. 26 M. 526: 13 M.L.J. 252. 
3. (1897) A.Ç. 286, 4. (1925) 50 M.L.J. 242, 


The Imperial 
Bauk of India 


Ayana 
Chettiar? 


The Imperial 
Bank a India 


“Ay aaa 
Chettiar. 


516 . THE MADRAS LAW JOURNAT. REPORTS. [vor. 


under the current account was not mentioned; and the question 
is whether such non-meiition vitiates the contract of indemnity. 
We have already given our reasons for holding that Ex. A, the 


. letter of guarantee, covers past indebtedness also and that this 


fact was within the knowledge of the defendant when he signed 
it. ` 

[Their Lordships discussed the evidence and continued.] 

There is therefore no statement of the defendant that if 
he had been informed of this already existing debt of Rs. 5,000 
he would not have signed the letter of guarantee. We must 
therefore treat the case on the footing that there is a duty cast 
on the Bank to disclose the past indebtedness under the current 
account of N. Nanchappa Chettiar irrespective of the defendant’s 
knowledge to presume that that duty not having been performed 
the guarantee is invalid. We do not think that the authorities 
cited by Mr. Menon lead to this conclusion. The balance of 
authority is that there is difference between fiduciary guarantees 
and guarantees by persons in favour of Banks and that though 
in the former case there may be a duty to disclose all material acts 
there is no such duty in the case of a Bank which takes a 
guarantee from “a person to disclose the indebtedness of the 
person guaranteed at the date of the guarantee. In Hamilton 
v. Watson5 it was held by the House of Lords that 


“a surety is not of necessity entitled to receive, with- 


out enquiry, from the party to whom he is about 
to bind himself, a full disclosure of all the circum- 
stances of the dealings between the principal and the party and 
that if he wants to know any particular matter he must take it 
the subject of a distinct enquiry. The learned Judges who tock 
part in this decision were The Lord Chancellor, Lord Brougham 
and Lord Campbell. In The North British Insurance Company 
v. Lloyd6 it was held that the rule which prevails in assurances 
upon ships and lives, that all material circumstances known to 
the assured must be disclosed, though there be no fraud in the 
concealment, does not extend to the case of guarantees and that 
in the latter case, the concealment, to vitiate the guarantee, 
must be fraudulent. In Wythes v. Labouchere? a similar view 
was taken. In that case Lord Chelmsford observes as follows :— 


“I will consider the question of concealment solely upon the footing 
of the duty of the defendants towards the plaintiff as surety. It must of 
course be conceded that if the plaintiff had applied to the bankers, and they 
had given him a false account of the transactions between them and 








5. (1845) 12 Cl. & F. 107: 8 E.R. 1339. 
6. (1854) 10 Ex. 523: 156 E.R. 545. 
7. (1859) 3 De G. & J. 593: 44 E.R. 1397. 
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M‘Gregor, the plaintiff would be entitled to be relieved from his suretyship. 
But not only was there no application to the defendants by- the plaintiff, but 
they never came into communication with each other directly or indirectly 
in the transaction. Was there, under these circumstances, any legal, or, I 
would add, any moral obligation upon the bankers, when they learnt that 
‘the plaintiff was willing to become security to them for a large advance 
to M'Gregor, to search for-him, and warn him against the danger of 
such a step, by communicating the condition of his old account, the Security 
which .they had taken, and the circumstances connected with the Parlia- 
mentary qualification? No case which has been cited goes this length or 
near‘it. Indeed the case of the North British Insurance Company v. Lloyd® 
expressly decides that the obligation of the creditor to communicate even 
material circumstances that are known to him is‘not co-extensive with the 
rule which prevails in insurances upon ships and lives; and that unless the 
non-disclosure amounts to a fraud upon the surety, he is not entitled to 
relief.” 


‘These cases have been considered in London General Omni- 
bus Company, Ltd. v. Holloway8 where it was held that surety- 
ship for the fidelity of a servant is distinct from a guarantes 
in.respect of a banking account. In that case Farwell, L.J., 
observes : 


“There is a wide distinction between a case like the present and the 
cases which have been cited of guarantees for overdrafts given to bankers, 
such as Hamilton v. Watson® and Wythes v. Labouchere! and he points 
out the difference.” 


He further observes: 


“No surety asked to guarantee a banking account is entitled to assume 
that the customer of the bank has not been in the habit of overdrawing; 
the proper presumption in most instances is that he has been doing so, and 
wishes to do so again. That is a legitimate carrying on of business, and 
that is what the surety is asked to guarantee.” i 


Kennedy, L.J., observes : 


“On the other hand, in the case of the suretyship or guarantee of a 
financial account, the previous pecuniary dealings between the creditor and 
the person whose future liability the surety is invited to secure constitute 
only extrinsic circumstances. They may be material:circumstances, such 
as might affect the judgment of the person who is asked to be surety. But, 
in the language of Sir Frederick Pollock (Principles of Contract, 8th Ed, 
p. 568), ‘the creditor is not bound to volunteer information as to the general 
credit’ of the debtor or anything else which is not part of the transaction 
itself to which the suretyship relates: and on this point there is no difference 
between law and equity.’ The bank or other creditor cannot reasonably be 
taken as affirming, by mere silence respecting earlier dealings, the financial 
ability of the person whom the proposed surety is asked to guarantee.” 


Then the learned Judge quotes with approval a passage 
from Mr. Justice Rowlatt’s work on -Principal and Surety, 
p- 155. At page 154 the following passage occurs :— 


_ “A guarantee will fail if the creditor misrepresents to the surety the 
state of accounts between the principal and himself. But a surety propos- 


ERTAN 


5. (1845) 12 CI. & F. 107: 8 E.R. 1339. 
6. (1854) 10 Ex. 523: 156 E.R. 545. 
7. (1859) 3 De G. & J. 593: 44 E.R. 1397. 

8. (1912) 2 K.B. 72. : 
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ing to guarantee a banking account should enquire whether there is any 
adverse balance already existing; he is not entitled to assume there is not,” 

So far as the Indian cases are concerned, in Balkrishna 
V. N. Kirtikar v. The Bank of Bengal? Sir Charles Sargent, 
C.J. and Bayley, J., took a similar view and held that the ex- 
pression “keeping silence” in S. 143 of the Contract Act clearly 
implies intentional concealment as distinguished from mere non- 
disclosure and the withholding must be fraudulent, as necessarily 
is the case when a material circumstance is intentionally con- 
cealed. This case, so far as we are aware, has not been dissented 
from and is on a line with the English cases we have referred to. 
It is contended by Mr. Menon that there is no difference between, 
fidelity contracts and contracts of guarantee in respect of bank- 
ing accounts, that some eminent English Judges have dissented 
from the view that there should be any such difference and that 
in each case the question is whether there is evidence to go to 
the jury to say that the non-disclosures of the past liability which 
was existing at the date of the guarantee amounts to concealment 
of a material fact or not; and Lee v. Jones" is referred to. In 
that case there was a difference of opinion, Crompton, J., Chan- 
nell, B., Blackburr, J. and Shee, J., taking one view and Pollock, 
C.B. and Bramwell, B., taking another view. We may state 
that Blackburn, J., refers to the decision in Hamilton v. Wat- 
son5 and notes the distinction between the contracts referred 
to. He says: 


“Now, whether the handing the agreement by the plaintiffs to the de- 
fendant amounted to an inaccurate representation or not, depends, as I think, 
en the question whether in such .a transaction as that described in the 
agreement, it might or might not naturally be expected that the masters 
might have allowed a balance of this. extent to accuinulate, and might 
have allowed the account to stand over unsettled for so long a-time. In 
Hamilton v. Watson’ the transaction was a security for a banker's. cash 
account; and the decision of the House of Lords was that, in such a case, 
it might be so naturally expected that the proposed principal had already 
overdrawn his account, that there was no evidence of a representation 
that he had not.” 


Although Shee, J., took the view that there was no differ- 
ence in principle between the contracts and that the question 
in the case was whether there was evidence for the jury, to say 
that the suppression was material, Pollock, C.B., and Bramwell, 
E., took the opposite view. Reference was also made by Mr. 
Menon to Railton v, Mathews’ where the Judges were of opinion, 
that undue concealment need not be wilful or intentional with 





5. (1845) 12 Cl & F. 107 at 118: 8 E.R. 1339, 
9. (1891) I.L.R. 15 B. 585. 
10. (1864) 17 C.B. (N.S.) 482: 144 E.R.. 194. 
H. (1844) 10 CI. & F. 934: 8 E.R. 993. 
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a view to the advantages the employers were thereby to gain, 
but it was sufficient if it was material. This case related to a 
fidelity contract. A party became surety in a bond for the 
fidelity of a commission agent to his employers. The commis- 
sion agent was entrusted with the property of his employers. 
The employers discovered irregularities in the agerit’s accourits 
and put the bond in suit. The surety then instituted a suit on 
the ground of concealment by the employers of material cir- 
cumstances. It was held by the House of Lords that 


“Mere non-communication of circumstances affecting the situation of 
the parties, matcrial for the surety to be acquainted with, and within the 
knowledge cf the person obtaining a surety bond, is undue concealment, 


though not wilful or intentional, or with a view to any advantage to him- 
self.” 


We think that the balance of authority is clearly in favour 
of the view that where a person stands surety for another as 
regards an advance to be made by a bank, the bank is under no 
„obligation to disclose any past indebtedness existing at the date 
of the contract of suretyship and that it is a matter on which 
the person standing as surety has ‘to inform himself. If, of 
course, he wanted information and the bank gave wrong infor- 
mation it might vitiate the contract of suretyship. . In the present 
case the defendant did not require any information as to the 
state of the account between the firm and the bank on the date 
of the suretyship. There can therefore be no question of the 
guarantee being invalid because of the non-disclosure by the bank 
that about Rs. 5,000 was due. Further, the defendant does not 
plead this in his written statement as a ground; he does not 
state that if he had been aware of the fact he would not have 
become surety. Even assuming that in every case it is for the 
surety there is nothing in the evidence which would entitle the 
jury to hold that if the defendant had been told that Rs. 5,000 
was due by the firm he would not have stood surety. We find 
that Rs. 7,000 went in discharge of the indebtedness under the 
current account under which money was already due by the firm. 


As regards the question of estoppel it is difficult to see where 
estoppel comes in on the pleadings in the written statement. What 
is stated is ‘that because the bank said in Exhibit III that 
Rs. 2,000 and odd was due the defendant put in a petition men- 
tioning that figure to adjudicate ‘the principal debtors as insol- 
vents. It is not suggested that he would not have done so if 
Rs. 10,000 had been claimed instead of Rs. 2,000; all that is 
stated is that he had to amend this petition by stating the cor- 
rect amount due and this would involve some additional expendi- 
ture, however trifling it may be. The fact is that Exhibit I), 
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the notice sent by the bank through their vakil giving full parti- 
culars, is dated 16th of June, 1924. . The insolvency petition 
was filed on the 12th of June, 1924. Admittedly until the 18th 
of September, 1925, nothing was done as the Judge points out. 
The mere filing of the insolvency petition would not amount to 
proof or admission of the amount due.’ That has to be proved 
in subsequent proceedings. It is not suggested that when the 


-stage came the defendant relying upon the Exhibit III mini- 


mised his claim and got it admitted for a smaller suin whereas, 


-as a matter of fact, a larger sum was due. In these circum- 


stances it is difficult to see how there can be any estoppel by 
the defendant putting himself in a worse position owing -to ) the 
conduct of the plaintiff. 

We do not think that the decision of the Subordinate Judge 
can be supported on any of the grounds stated by him. The 
decree of the Subordinate Judge is set aside and in lieu thereof 
there will be a decree in favour of the plaintiff for 
Rs. 8,470-10-7 with interest at 6 per cent. from’ the date of the 


` plaint to the date of payment with costs in this and the Lower 
“Court on the entire amount decreed. 


The Subordinate Judge’s ‘decree allowing any costs to the 
defendant will be set aside. 

The case having been set down for being spoken to this day 
the Court made the following order : — 

Credit will be given for the amounts already collected and 
no interest will run on the amounts collected. 


K.C. i ` Decree- set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Horace Owen Compron Buassny, Chief 
Justice AND Mr. Justice KRISHNAN PANDALAI 


The Public Prosecutor .. Appellant* 
v. i 
Lakshmamma ro aA coused. 


Criminal Procedure Code (V of 1898), S. 417—Appeal against acquittal 
—High Court when can interfere. 


In an appeal by Government against an acquittal the High Court ought 
not to interfere unless the trying Judge was clearly wrong and the judgment 
is cither perverse or based on obvious error of procedure. Where there 
are some grounds to justify the judgment, or even just a reasonable doubt 
supporting the acquittal, the High Court will not interfere. 





*Cr. Appeal No. 420 of 1929. . . 27th November, 1929, 
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Queen-Empress v. Robinson, (1894) I.L.R. 16 All. 212 and The Public 
Prosecutor v. Narayana Naidu, (1915) 16 Cr.L.J. 529: 29 I.C. 657, approved. 
Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by ‘the 
Sessions Judge of Kurnool in Sessions Case No. 14 of 192y 
on his file. 
K. S. Vasudevan for accused. ; 
The judgment of the’Court was delivered by 


The Chief Justice—On the 9th February last the deceased 
a young boy had climbed a fruit tree to get some berries or 
some other fruits which had grown on that tree. Beneath the 
tree was a little girl, the daughter of the accused, the respond- 
ent here. The little boy threw the fruits down on the ground 
from the tree above and the little girl picked up those fruits, 
whereupon the little boy climbed down from the tree and beat 
the little girl with a cholam stick. She went off to her home 
and complained to her mother (the respondent) about the beat- 
ing. The mother then came up and pursued the little boy. 
Up to this point both the prosecution case and she defence case 
agree. The little boy sustained very serious ipjuries. He had 
three ribs broken on. the one side and four on the other penetrat- 
ing the pleural cavity and causing his death some two days 
later. The respondent was charged at the Sessions Court with 
murder under S. 302, Indian Penal Code. 


The defence put forward by the respondent was that it was 
true that she pursued the little boy and that he was running 
away but it the course of his flight he tripped up and fell upon 
3 stone or a boulder well imbedded in the ground and that was 
how he came by his injuries. The learned Sessions Judge after 
hearing the evidence agreed with the opinion of the four assessors 
in finding that the respondent-was not guilty of the offence ; 
and she was accordingly acquitted. 


This is an appeal by Government-against the acquittal. "The 
case for the prosecution was that the respondent fisted, struck 
and kneed the little hoy and was the cause of his broken ribs. 
The evidence for the prosecution was that after he sustained 
his injuries, however they were caused, the respondent led the 
little boy to his home. He was quite conscious then and after- 
wards for a little time and his mother, P.W. 2, does not appear 

to have thought that his injuries were of a serious nature. It 
was not until his death and the post mortem examination that 
the real nature of his injuries became apparent. But she ques- 
tioned the little boy and, according to her evidence, he told her 
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that he had been fisted, struck and kneed by the respondent. 
There are two witnesses in addition to herself who are supposed 
tc have heard the statement of the little boy and they are P.Ws. 
3 and 4. The learned Sessions Judge does not believe their evi- 
dence and we certainly think that it is open to. suspicion. It 
seems to us very unlikely that they would have overheard this 
little boy’s statement and the evidence is particularly suspicious 
when it is taken in conjunction with the evidence of P.W. 2 
who says that'they were not present and did not overhear the 
little boy’s statement. We, therefore, think that the evidence 
of these two witnesses can quite properly be rejected. Then 
there is an eye-witness to this occurrence, P.W. 7, who says that 
he was picking groundnuts in a field and saw the flight of the 
little boy and his being beaten by the respondent. ʻA good 
deal of criticism was levelled against this evidence because it’ 
was said that his evidence was obviously untrue as there were 
no groundnuts to be picked at that time. But P:W. 9 says that 
there was a groundnut crop upon the land. The remainder of 
the evidence is that of witnesses who give evidence on the part 
of the case in which there is an agreement between the defence 
and the prosecution, namely, about the little boy being up the 
tree and the respondent coming up and chasing him. The medi- 
cal evidence is certainly far more consistent: with these injuries 
having been caused to’ the boy in the manner described by the 


¿prosecution witnesses and by the little boy himself though it is 


quite true that the medical witness stated that these injuries 
might possibly have been caused by the little boy falling down 
and his chest coming ‘into ‘contact with a stone. ‘But reading 
the evidence, the plain understanding of it, we think, is that it 
is unlikely that in the Opinion! of the médiéal witness, the injuries 
were caused by falling on a stone. The reason the. witness 
gives for saying that it is far more consistent with these injtiries 
being caused by blows is that’no marks òr bruises im the hands 
or tHe -body were found by him and from this he deduces that 
the little boy did not fall. But as against this, there is the criti- 
cism to be made that the body. was in a decomposed state when 
the medical witness saw it and there is the statement of P.W. 2 
in-Ex. -B that there was an abrasion on the leg of the little boy. 
The conclusion we have come to in this case is that upon the 
evidence the prosecution case was sufficiently strong to justify a 
conviction for an offence and that-it: establishes: the fact that 
the injuries-were caused to the little boy by this woman. 

But we have got to consider- what test should be applied by 
the High Court om an appeal by Government against an acquit- 
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tal. Is the test to be that in the opinion of the appellate Bench 
there should have been a conviction sufficient to justify allowing 
the appeal or should it be something much more strong on the 
facts before the High Court is entitled to allow that appeal? 
We have nòt had any cases cited to us but we have discovered 
two.cases which lay down a test which we think is the correct 
one to'be applied in such cases as this. The first of them is 
Queen-Empress v. Robinson™ In that case it was held that an 
appeal on behalf of Government in the exercise of the powers 
conferred by S. 417 of the Code of Criminal Procedure should 
not be entertained when the judgment appealed from is based 
upon facts and the conclusions of the Court are such as may 
reasonably be arrived at upon the facts. found. The other case 
is a decision of a single Judge, Kumaraswami Sastri, J., in The 
Public Prosecutor v. Narayana Naidu.? There it was held that 
in appeals against acquittals the High Court ought not to inter- 
fere unless the trying Judge was clearly wrong and the judgment 
is either perverse or based on obvious error of procedure. That 
is saying the same thing which was said in the Allahahad case in 
different words. We think that those tests are the proper ones. 
At a trial in a Sessions Court or in any other Court in whicli 
evidence is taken, the trial Judge or Magistrate, as the case 
may be; has the witnesses before him and he is really in a better 
position to decide whether those witnesses give correct evidence 
and in this case the Sessions Judge has disbelieved most-of the 
prosecution witnesses. We cannot say that there were not some 
grounds which might justify the acquittal of the respondent in 
this case. We are unable to say that the judgment of the learn- 
ed Sessions Judge is perverse or one which no reasonable: man 
could have come to on-the facts. There was just a reasonable 


doubt and, that being so, we are unable to interfere with that 


judgment and this appeal by Government must be dismissed.. 
B.V.V. ` ` Appeal dismissed. 





t: (1894) LL.R. 16 A. 212. 
2, (1915) 16 Cr.L.J. 529: 29 I.C. 657. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS., 


PRESENT:—MR. JUSTICE RAMESAM. 


Siainmauticina Aayar and another .. Petitioners* 
(Peirs.-Pl ffs.) 
a . 
Sankaranarayana Aiyar and others .. ~ Respondents 
(Respts.-Defts. 
1 to 3). 


Hindu Law—Joint family—Suit for waite Mice of joint family 
properties. how and when can be made parties—Costs to added parties. 


In cases relating to partition of Hindu joint-family properties, alie- 
nees of joint-family properties may be made partics at the instance of 
parties other than plaintiffs. 


Sitaramaya v. Ramappayya, (1916) 5 L.W. 207, followed. 

Whether anybody should be made to pay the costs of the added 
parties depends on the finding in the case after the trial. 

Petition under section 115 of Act V of 1908 and section 

107 of the Government of India Act praying the High Court 
to revise the order of the Court of the Subordinate Judge of 
Tinnevelly, datede 15th August, 1929, in LA. No. 408 of 1929 
in O.S. No. 12 of 1929. 


T. M, Krishnaswami Aiyař and S. Ramaswami Aiyar for 
petitioners. 


K. V. Krishnaswami Atyar and K. Venkateswaran for 
respondents, 


The Court delivered the following 


JupcmEent.—This . revision petition is filed against an 
order of the Subordinate Judge of Tinnevelly refusing to. strike 
out the names of defendants 4 to 16 who had been previously 
added as parties to the suit O.S. No. 12 of 1929. The suit 
was one for partition. The Ist and 2nd defendants are ‘the 
sons of the Ist plaintiff and the 3rd defendant is the son of 
the 1st defendant. The 2nd plaintiff is the grandson of the 
Ist plaintiff. On the Ist defendant’s allegations that there had 
been alienations of the family properties: by the Ist plaintiff 
in favour of defendants 4 to 16 they were previously directed 
to be made as parties by the Court. Now the plaintiffs apply 
that they may be expunged. The Subordinate Judge refused 
the plaintiffs’ prayer and hence this revision petition. Before 
me_the learned advocate for the plaintiffs relies on the case 





*C.R.P, No, 1463 of 1929, ` 19th March, 1930, 
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Norris v. Beazley. There Coleridge, C.J., pointed out that 
defendants to be added. must be defendants against whom the 
plaintiff has some cause of complaint and it was never intend- 
ed to apply where the person to be added as defendant is a 
person against whom the plaintiff has no claim. This is per- 
fectly true and it is no doubt the general rule, but as. Denman, 
J., in the same case points out, if a very strong case is made 
out other parties against whom the plaintiff does not wish to 
proceed may be made parties. In cases relating to partition 
of Hindu joint-family properties, alienees of joint-family pro- 
perties may be made parties at the instance of the parties other 
than the plaintiffs. Similarly the case in Sitaramaya v. 
Ramappayya® is a case where it was found that there 
was no need to bring in additional parties and if such a need is 
found additional parties will be rightly made parties. On the 
allegations of the Ist defendant the order of the Court below 
dis right. It may be that if the Ist defendant fails to make out 
his case ultimately the costs due to the added parties should 
be paid by him. If he succeeded in making out his case then 
it may be that the plaintiffs may be liable for the costs of these 
parties. Whether anybody should be made*to pay the costs 
of the added parties depends on the finding in the case after the 
trial. It is said that the plaintiff has to send summonses to 
these defendants. So far as this is concerned, I direct that 
copies of the plaints and the summonses should be issued at the 
expense of the Ist defendant. Subject to this modification the 
order of the Subordinate Judge is confirmed and the petition 
is dismissed with costs. 


K.C. 2 Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice REILLY AND Mr. JUSTICE ANANTA- 
KRISHNA AIYAR. 


T. V. Gopalakrishna Aiyar and another .. Appellants* 


v. 

The Official Receiver of South Malabar at 
Calicut and others .. Respondents 
(Respt. and Additional Respts.) 


Provincial Insolvency Act (V of 1920), S. 46—Mutual dealings be- 
tween insolvent and creditor—Account taken—Time-barred debt due by 
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creditor—O ficial Receiver whether can set off against claim of creditor 
Meaning of word “due”. 


Where, in a case of mutual dealings between an insolvent and acre- 
ditor, an account is taken under S. 46 of the Provincial Insolvency Act, 
1920, the Official Receiver has no right to set off against the creditor’s 
claim a time-barred debt due by the creditor. 


Per Reilly, J—The word “duc,” as used in S. 46, means “legally 
recoverable” and not “justly due”. 

Appeal against the order of the District Court of South 
Malabar at Calicut in C.M.A. No. 6 of 1925 preferred against 
the order of the Official Receiver of South Malabar, Calicut, 
on the claim petition, dated 17th August, 1924 and made in I.P. 
No. 25 of 1923, District Court, South Malabar. 


C. S. Swaminathan for appellants. 
T. S. Anantaraman for respondents. 
The Court delivered the following 


Jupcments. ` Reilly, J—This is an appeal against the 
order of the District Judge of South Malabar in an insolvency 
matter. The appellant, a creditor of the insolvent, has put in 
a claim before tlte Official Receiver for an amount which he 
says is due to him from the insolvent. The learned District 
Judge has found that the Official Receiver is entitled to set off 
against that claim a time-barred debt due from the creditor to 
the insolvent. I do not think it can be disputed, and I did not 
understand Mr. Ariantaraman for the Official Receiver to dis- 
pute, that a creditor in an insolvency can prove only a debt 
which at the date of the adjudication has not become time- 
barred. If we examine sections 34 and 28 (2) of the Provin- 
cial Insolvency Act, I do not think that there can be any doubt 
on that point. But it is suggested that, although the creditor 
cannot .recover from the insolvent a time-barred debt and 
although a day before he is adjudged insolvent the insolvent him- 
self could not set off against the creditor a time-barred claim, 
the Official Receiver has a higher right and can set off against 
the creditor’s claim a time-barred claim. That appears to me 
to be a very startling proposition. Mr. Anantaraman argued 
that it can be founded on the wording of S. 46 of the Provin- 
cial Insolvency Act. That section runs: 

‘Where there have been mutual dealings between an insolvent and a 
creditor proving or claiming to prove a debt under this Act, an account 
shall be taken of what is due from the one party to the other in res- 
pect of such mutual dealings, and the sum due from the one party shall 
be set off against any sum due from the other party, and the balance of 
the account, and no more, shall be claimed or paid on either side 
respectively.” 
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‘Now in that section Mr. Anantaraman contends “due” 
does not mean “legally recoverable” but “justly due”; and he 
has pointed out that in S. 60 of the Contract Act “due” is 
used of a debt which is no longer legally recoverable from the 
debtor but which is actually and justly due from him. No 

- doubt the word “due” is used in that sense in S. 60 of the 
Contract Act; but we have to ascertain in what sense it is used 
in S. 46 of the Provincial Insolvency Act. I think that, if we 
try to work that section out, there can be no doubt that “due” 
as used in it means “legally recoverable” because, if it includes 
not only debts which are legally recoverable but also debts 
which have become time-barred, then that meaning of the word 
must apply to both parties, and, if we take into account what 
is due otherwise than legally recoverable from the insolvent to 

. the creditor and from the creditor to the insolvent and arrive 

at the balance in the way indicated in the section, the balance 
may well be in favour of the creditor by reason of a time-barred 
debt due to him. The result of that would be that under the 

Insolvency Act a creditor could recover a time-barred debt, 

which I think is entirely out of the question. For that ‘reason 
alone without discussing the matter furthers I may mention 
neither side has been able to find any authority on this point, 
it appears to me clear that the learned District Judge’s view of 
the matter is wrong and that: the Official Receiver in this case 
has no right to set off against the creditor’s claim a time- 
barred’ claim against the creditor. . 


-But it is represented to us that, although the. learned Dis- 
trict Judge disposed of the appeal on his view of the law in 
this matter and then sent the case back to the Official Receiver 
to be worked out in accordance with that view, it has not yet 
been determined whether the claims of the insolvent against 
the créditor are actually time-barred, and that question, óf 
course, must be investigated. So, although I do not agree with 
the learned District Judge’s view of-the law, I agree wih him 


‘that it is necessary that this case should go back to the Official 
Receiver for further investigation. 


In the circumstances the appellant is entitled to his costs on 
this appeal. . 


Anantakrishna Aiyar, J.—I agree. I wish to add that the 
object of section 46 of the Provincial Insolvency Act is not to 
do away with the provisions of the Limitation Act and to re- 
vive claims already barred by limitation before.a person be- 
came insolvent. The logical result of the contention raised 
by the learned:advocate for the respondent would be that once 
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a person becomes insolvent, not only could the Official Receiver 
representing the estate of the insolvent enforce claims of the 
insolvent which had become barred by limitation long before 
the insolvency but also the creditors of the insolvent whose 
debts had become barred by limitation long prior to the insol- 
vency could seek to enforce such claims against the estate of 
the insolvent in the hands of the Official Receiver. 
In the absence of any specific provision in the In- 
solvency Act, I am not prepared to agree to a con- 
tention which leads to such results. I can understand that 
claims not barred by limitation on the date of adjudication 
should be taken to be not barred so long as the adjudication 
subsists; but the contention that the effect of insolvency is to 
revive debts already barred by limitation is, I think, a startling 
one, and, in the absence of authority, should not be accepted. 
No decision of any English or Indian Court in support of such 
a contention has been cited before us. 


It seems to me that the object of S. 46 of the Provincial 
Insolvency Act is to provide for a just and equitable mode of 
adjustment of mutual dealings of the insolvent and his creditor ; 
but for such a provision the creditor of an insolvent if he also 
owed a debt to the insolvent would have to pay the whole of 
the debt to the Official Receiver, that is, he will have to pay 
the full sixteen annas in the rupee in respect of the debt due 
by Him to the insolvent’s estate, whereas he would be entitled 
to receive from the estate only pro rata dividend from the 
estate. Such a result was considered unjust and equitable in 
cases where “mutual dealings” of the nature contemplated by 
the section existed between the parties. The section accordingly 
provides that “an account shall be taken of what is due from 
the one party to the other in respect of such mutual dealings 
and that the sum due from the one party shall be set off against 
any sum due from the other party, and the balance of account 
and no more shall be claimed or paid on either side respect- 
ively.’ 

Whether any amounts are due from the one party to the 
other and whether they are barred by limitation are all ques-. 
tions to be decided under the general law, and S. 46 only pro- 
vides how the respective rights of the parties should be adjust- 
ed by set off in cases of mutual dealings. 

I agree with my learned brother that the appeal should be 
allowed. 

B.V.V. eee Appeal allowed, 


e 
Sega 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JusTICE RAMESAM AND Mr. JUSTICE CORNISH. 


Komalangi Ammal (minor) by her father and 


guardian Kandasami Chettiar .. Appellant” 
v. . 
M. K. Sowbhagiammal and another .. Respondents. 


Will—Probate—Caveat—Interest in estate—Person claiming properties 
disposed of by will—Right to enter caveat—Probate and Administration 
Act, 1881, S. 69. 

The interest which entitles a person to lodge a caveat must be an 
interest in the estate of the deceased, that is to say, there must be no 
dispute as to the title of the deceased to the estate. 


Where, in an application for the grant-of probate of a will, a caveat 
was filed by a person alleging that certain jewels, which the testator had 
disposed of by his will, were the property of the caveator, 

Held, that the caveator did not have such an interest in the estate of 
the deceased as will entitle her to oppose the grant .of probate. 

Case-law reviewed. 

Hanumantha Rao v. Letchamma, (1926) I.L.R. 49 M. 960: 51 M.LJ: 
563, commented on. 


Decision of Venkatasubba Rao, J., reported in Sowbagiammal v. 
Komalangi Ammal, (1928) 54 M.L.J. 382, affirmed.° 


On appeal from the judgment and decree of the Honour- 
able Mr. Justice Venkatasubba Rao, dated the 16th, 17th, 18th 
and 24th days of January, 1928, and passed in the exercise of 
the Original Testamentary Jurisdiction of the High Court in 
T.O.C. No. 13 of 1927. 


The respondents who were the executors named in a will 
applied for probate thereof. Two caveats were filed, one of them 
being .by the appellant. An objection was taken on behalf of the 
respondents that the appellant did not possess such an interest as 
to support the caveat. The interest alleged on behalf of the said 
caveator was that the testator had purported to dispose of by 
will her stridhanam jewels as if they belonged to him. 


The learned Trial Judge Venkatasubba Rao, J., held as fol- 
lows on a review of the authorities :— 


“I am asked to go into the question of ownership of these jewels and 
declare by my judgment that the deceased was not the owner and that 
his will in regard to them is inoperative. Two things I regard to be 


clearly settled by authority, firstly, that the interest allegcd is not an, 


interest as would support a caveat, and, secondly, that a probate Court 
does not decide questions of title in regard to the property disposed of 
by the will.” 


The objection was consequently upheld. 


Tihe caveator preferred an appeal. 





ae 
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B. C. Seshachala Aiyar for appellant. 


V. Radhakrishnayya and A. Kuppuswami Aiyar for res- 
pondents. 


The Court delivered the following 


Jupements. Ramesam, J.—Most of the decisions of 
all the High Courts are against the appellant. They are re- 
ferred to by the learned Trial Judge and need not be repeated. 
The learned advocate for the appellant relies on Hanumantha 
Rao v. Letchamma.’ This case has been considered by the Trial 
Judge. It is based on In the matter of the Petition of Bhobo- 
soonduri Dabee?, a case which has not been followed in the 
Calcutta High Court ever since and certain other decisions. 
The cases in Arakal Bastian Ansap v. Narayana Aiyar*® and 
Kishen Dai v. Satyendra Nath Dutt* also referred to in it are 
cases of judgment-creditors of a son of the testator. In Arakal 
Bastian Ansap v. Narayana Aiyar* the will was revoked and 
it was not necessary to rely on In the matter of the Petition of 
Bhobosoonduri Dabee.? The decision in Brinda Chowdhrain v. 
Radhica Chowdhrain® is the case of a widow entitled to main- 
tenance against Iter hushand’s estate, the husband being the 
alleged testator. I do not see how Kishen Dai v. Satyendra 
Nath Dutt supports . the decision in Hanumantha Rao v. 
Letchamma.’ It is unnecessary for us to say whether Hanu- 
mantha Rao v. Letchamma* is correctly decided or not and we 
are not to be taken as agreeing with all the observations in it. 


In a case of the kind before us, all the authorities are agreed 
that the caveator has no interest to oppose the grant of: the 
probate. In so far as she claims that the jewels dealt with: in 
the will are hers, it is not an interest in the estate of the de- 
ceased according to all the authorities. Whether the will is 
genuine or not, her right to the jewels carinot be affected. In 
so far as she claims to be the wife of one of the grandsons, and 
can claim to be supported from the estate, her position under 
the will is no worse than if the will did not exist. 


The case of Kipping v. Ash® does not help the appellant: 
The appeal is dismissed with costs. 


Cornish, J—I agree that the appeal should be dismissed. 
The interest which entitles a person to lodge a caveat must be 
an interest in the estate of the deceased, that is to say, there 





1. (1926) LLR. 49 M. 960: 51 M.LJ. 563. 
2. (1880) LL.R. 6 C. 460. 3. (1910) ILL.R. 34 M. 405, 
4, (1901) LL.R. 28 C. 441. 5. (1885) LL-R. 11 C. 492. 
6. (1845) 1 Rob. Eccl? 270. 
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must be no dispute as to the title of the deceased to the estate 
[see Pirojshah Bikhaji v. Pestonji Merwanji and Kalajit Singh 
v. Parmesher Singh®]. But here the caveator is alleging that 
the jewels which the testator has disposed of by his will are her 
own property. In other words, she is setting up a title adverse 
to the testator’s title to the property. It is impossible to say 
that she has an interest in the deceased’s estate when she is 
claiming that the property in question does not form part of the 
deceased’s estate. It has long been settled that it is not the pro- 
vince of a Court of Probate to determine questions of title to a 
property which a testator purports to dispose of by his will, 
the reason being that the grant of probate does no more than 
establish the factum of the will and the appointment of the 
executors (if any) named in the will. The grant of probate 
will not, therefore, prevent the appellant from bringing a suit, 
if she should be so advised, to recover from the executors, or 
any other persons in possession, the jewels which she claims 
as her own property. 


B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE ANANTAKRISHNA AIVAR. 


Kethireddi Kodandarami Reddi, minor, by 
mother and next friend Seethamma ..  Appellani* (Deft.) 
v. 
Kethireddi Chenchamma .. Respondent (PIF). 
Hindu Law—Maintenance—Whether the. private funds of a widow 


yielding income ot be taken into account in awarding costs in maintenance 
suits, l 





In arriving at the amount of maintenance due to a Hindu widow, in 
` cases where a joint family possesses properties the income from which 
is not only enough but more than enough for the purpose of paying main- 
tenance to all the members depending upon the same, the fact that one is 
in possession of private funds which also yield an income or the circum- 
stance that such a member is himself or herself earning as a result of his 
or her activity, should not be taken into account for such purposes. 


Lingayya v. Kanakamma, (1913) LL.R. 38 M. 153: 28 M.L.J. 260, re- 
ferred to. 

Principle laid down in Teyun Nair v. Ragavan Nair, (1881) LL.R. 4 
M. 171, Ekanat Thayu Kunji Ama v. Ekanat Shangunni Valia Kymal, 
(1882) LL.R. 5 M. 71, Manikkath Ammini Ammal v. Padmanabha Menon, 
(1918) LL.R. 41 M. 1075: 35 M.L.J. 509 and Maradevi v. Pammakka, 
(1911) I-L.R. 36 M. 203 at 211: 22 M.L.J. 309, applied by way of analogy. 


— 
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f In the absence of atiy prima facie exccssive or exaggerated claim made 
in the plaint the plaintiff should not be directed to pay the defendant’s 
costs on the portion disallowed. 


Ronen Ammal'v. Munuswami Chetty, (1911) 21 M.LJ. 706, fol- 
owed. * 


Second appeal against the decree, dated 27th August, 1925, 
of the Court of the Subordinate Judge of Nellore in Appeal 
Suit No. 30 of 1925 (A.S. No. 385 of 1924, District Court, 
Nellore) preferred against the decree of the Court of the Dis- 
trict Munsif of Kavali in O.S. No. 196 of 1923. 


K. Ramamurthy: and M. Venkatasubbiah for appellant. 
B. Somayya for respondent. 
The Court delivered the following 


Jupcment.—This second appeal preferred by the defendant 
arose out of a suit for maintenance filed by his step-mother 
against him, a minor. The plaintiff and the defendant’s mother 
are co-widows and they were married on the same day to Chinna 
Subba Reddi who died on 16th April, 1918. The plaintiff filed 
her suit for maintenance on 12th April, 1923 and she claimed 
future maintenayce from April, 1923, at Rs. 40 per mensem 
and also Rs. 120 for arrears of maintenance for January, 
February and March, 1923. The main plea of the defendant 
was that there was a will executed by the defendant’s father 
under which the plaintiff was entitled to only the income from 
the two acres of wet land mentioned in the will, and that in any 
event she had jewels to the extent of Rs. 800 and also monies 
to the extent of Rs. 2,000, and consequently she was not entitled 
to maintenance claimed in the plaint. The District Munsif held 
that! the plaintiff was entitled to maintenance, since the question 
relating to the will set up by the defendant was withdrawn by 
him at the time of the trial. As regards the jewels, the District _ 
Munsif found that the plaintiff was in possession of jewels 
worth Rs. 800 but that no account could be taken of them in 
calculating the amount of maintenance awardable to plaintiff, as 
they are her stridhanam and are of an unproductive character. 
As regards the sum of Rs. 2,000 which the defendant alleged 
that the plaintiff had, the District Munsif held that the plaintiff 
had this amount of Rs. 2,000 at the time of her hushand’s death, 
but that “the same should be taken to have been set off against 
her for her past maintenance, since the plaintiff did not claim 
maintenance from 1918 to 1923.” In the result, the Trial Court 
granted the plaintiff a decree for her maintenance at the rate of 
Rs. 36 per mensem. The defendant thereupon preferred an 
appeal, and the learned Subordinate Judge agreed with the Dis- 
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trict Mtnsif that the plaintiff had Rs. 2,000 with her at the time 
of her husband’s death. He also reiterated the argument 
advanced by the learned District Munsif that the plaintiff did 
not claim any maintenance for the period from April, 1918 to 
January, 1923 and that he would take that circumstance also 
in fixing the rate of maintenance. On the merits, the learned 
Subordinate Judge held that the plaintiff was entitled to main- 
tenance at the rate of Rs. 25 per mensem in respect of food and 
clothing and sundry amenities, Rs. 3 per mensem for a servant 
and Rs. 3 per mensem for house rent. He modified the decree 
of the District Munsif by reducing the amount of maintenance 
from Rs. 36 to Rs. 31. The defendant has preferred this 
second appeal. 


The learned advocate for the appellant argued that both 
the Lower Courts having found that the plaintiff had Rs. 2,000 
at the time of her husband’s death, and no claim being made 
in respect of the arrears due to her from 1918 to 1923, the 
Lower Courts were not right in ignoring the possession of the 
said sum of Rs. 2,000 in fixing the rate of future maintenance. 
In support of his contention, the learned advocate relied on a 
passage in Mayne’s Hindu Law, para. 459, which runs thus :— 

“In calculating the amount of maintenance to be awarded to a female, 
her own stridhan is not to be taken into account, if it is of an unpro- 
ductive character, such as clothes and jewels. For she has a right to 
retain these, and also to be supported, if necessary, by her husband’s 
family. But if her property produces an income, this is to be taken into 
consideration. For her right is to be maintained, and so far as she is 
already maintained out of her own property, that right is satisfied.’ 

The learned author proceeds to state in the next sentence 
as follows :— 

“The right to maintenance is an absolute one and the consideration of 
her private means is primarily only a means for fixing the quantum of 
maintenance to be assigned to her; but if those means were shown to be 
sufficient in themselves to support her adequately in her station of life, her 
right to maintenance would be wholly in abeyance, though it might revive 
on a change in her circumstances.” 

With reference to this argument, the learned advocate for 
the respondent contended that (with all respect to the learned 
author) the statement should be taken with necessary qualifica- 
tions in the circumstances of each particular case. No doubt in 
cases where the income from the joint family property is not 
sufficient to maintain properly all the members who are entitled 
to maintenance out of the same, it would be proper that the 
private properties of any particular member and the income 
thereof should be taken into account in fixing the amount of 
maintenance due to such member having private means. But 
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the learned advocate argued, in cases like the present where the 
income from the joint family property is not only enough to 
provide decent maintenance for all those who are entitled to 
maintenance out of the same, but there is also surplus left, it is 
not right, and there is no law which would compel the Court, 
to take into account the income from the private properties of a 
person when awarding her maintenance. It would appear that 
in Bombay the rule enunciated by Mr. Mayne prevails. But 
so far as this Presidency is concerned, the learned Judges 
Benson and Sundara Aiyar, JJ., in the case reported in Lingayya 
v. Kanakamma* have not followed the principles of law fol- 


lowed by the Bombay High Court. The learned Judges observed 
as follows :— 


“The fact that a Hindu widow is able to maintain herself out of other 
Property is no ground for not giving her some maintenance out of her 
husband’s estate; but it is a factor to be taken into account in determining 
the quantum of maintenance to be decreed to her.” 

The decision in Ramazwati Koer v. Manjhari Koer? to the 
contrary is specifically dissented from by the learned Judges of 
this Court in Lingayya v. Kanakamma.* But it was pointed 
out by the learned*advocate for the appellant that even the deci- 
sion in Lingayya v. Kanakamma* states that it is a factor to be 
taken into account in determining the quantum of maintenance 


` to be decreed to her. It is therefore necessary to see how far 


the learned advocate’s contention is borne out by the decision 
in Lingayya v. Kanakamma.’ For this purpose it is necessary 
to state the facts of that case. There, both the Lower Courts 
found that the defendant was in possession of family property 
yielding about Rs. 100 a year. They also found that the plain- 
tiff (widow) had private property out of which she could get 
Rs. 40 or 50 a year. The Lower Courts in these circum- 
stances awarded to the plaintiff Rs. 20 a year on the ground 
that the plaintiff's income from her own sources of Rs. 40 or 
Rs. 50 was not sufficient to cover her maintenance. The defend- 
ant preferred a second appeal, and on his behalf it was contend- 
ed that the plaintiff (widow) having been found to be in posses- 
sion of private property out of which she could get Rs. 40 or 
Rs. 50 a year and the defendant having been found to be in 
possession of the joint family property yielding only Rs. 100 
a year, the Lower Courts were wrong in awarding to the plain- 
tiff Rs. 20 a year out of the joint family income. To that the 
learned Judges answered in effect: 





1. (1913) LLR. 38 M. 153: 28 MLJ. 260, 
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“Tt is not so. The plaintiff's right to maintenance is to be traced to the | 


old law under which the plaintiff was even entitled to a share. The right 
to maintenance is an absolute right and you cannot deprive the plaintiff 
of her right to maintenance in the way you suggest.” 

` To quote the exact words of the learned Judges: 


“His argument is that a widow who is able to maintain herself out of 
other property has no right to claim out of her husband’s estate anything 
for that purpose. In our opinion this view cannot be supported. It is 
based on an entirely wrong conception of the right sought to be enforced. 

This is an absolute right due to their membership in the family 
and does not depend on their necessity arising from their want of other 
means to support themselves.’’ 

They, therefore, held that though the joint family income 
was not enough to maintain all the members of the family in a 
proper state, the plaintiff must be held entitled to some main- 
tenance out of her husband’s estate. , The amount awarded by 
the Lower, Courts was Rs. 20 a year against which there was no 
appeal by the plaintiff and the learned Judges dismissed the 
defendant’s appeal and declined to accede to the contention that 
the plaintiff (widow) was in the circumstances not entitled to 
get maintenance at all. As I understand that judgment, it is 
no authority for the position contended for by the learned 
advocate for the appellant in this case that even in cases where 
the joint family income is sufficient and in fact more.than is 
sufficient, for maintaining properly all the members depending 
upon it, when a widow claims maintenance, if in possession of her 
own property which yields some income, the Courts are bound 
to take into consideration the income so derived by her from 
her own property. My attention has not been drawn to any 
case in Madras which goes to this extreme extent, and I do not 
understand the passage quoted from Mayne’s Hindu Law by 
the learned advocate for the appellant as giving support for 
such an exteme contention. No doubt, the learned author does 
say that in particular cases the right to maintenance would be 
wholly in abeyance. But this particular aspect of the question 
has not been considered by the learned author, and, in any event, 
I am not prepared to say that any decided cases in Madras 
compel me not to give effect to the view. that I have expressed 
above, 


Arguments by analogy should not be pressed too far. But 
if one is permitted to take a somewhat analogous case, questions 
have arisen in Malabar where j junior members of a tarwad claim 
maintenance from the income of the tarwad Property; and 
though the income from the tarwad property is enough and 
more than is necessary to maintain all the members decently, 
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yet it was argued that if the plaintiff, a junior member, be proved 
to have private property of his own which yields private income 
to him, the same should be taken into consideration in fixing 
the amount of maintenance due to him. This Court repelled 
that argument in the case reported in P. Teyan Nair v. P. 

Ragavan Nair, where it was held that a karnavan of a tarwad. 
is not justified in excluding a junior member from participation 
of the family property, because the junior member has other 
property of his own and the circumstance that the junior member 
has other property is not an element in the consideration of his 

right to share in the enjoyment of the joint family funds which 
are enough and more than necessary for such purposes. 


As I am of opinion that the principle applied by this Court 
in the case of maintenance claimed: by junior members of a 
Malabar: tarwad in possession of private funds should be the 
principle that should ordinarily be applied to cases where Hindu 
widows claim maintenance from the estate of their husbands 
or from the estate of the joint family i in which their husbands 
had a share, I proceed to note the trend of decisions under 
Malabar Marumakkathayam Law. In the case reported in P. 
Teyait Nair v. Ragavan Nair’ Innes and Tarrant, JJ., held as 
follows— ; 
“The circumstance that a junior tte other property is not 
an element in the consideration of his right to share in the enjoyment of 
the joint family funds. lf it were, a man’s own individual industry and 
exertiofis might be the means of depriving him of his rights in the joint 
property.” 
A similar question arose in the case reported in Thayu v. 
Shangunm,* where Sir Charles Turner, Kt., Chief Justice and 
Muthuswami Aiyar, J., observed at page 72 as follows:— 


“The circumstances of cach member in respect of his private acquisi- 
tions would not affect his right to subsistence where the income was suf- 
ficient to provide a suitable subsistence for all the members of the tarwad ; 
but where the income is insufficient for this purposc, the karnavan must, 
with due regard to the interests of all, look to the private means of cach.’’ 

These cases were taken to lay down the law. correctly in 
Manikkath Ammini Ammal v. Mankkath Padmanabha Menon® 
and Maradevi v. Pammakka® I do not understand the deci- 
sion in Mahesh Partap Singh v. Dirgpal Singh’ to lay down 
a different rule of law. 








(gsi) LL.R: 4 M. 171. 

(1882) “LL.R. 5 M. 71. 

(1917) LLR. 41 M. 1075: 35 MLJ. 509. 
(1911) LL.R 36 M. 203 at 211: 22 M.LJ. 309, 
(1899) LL.R. 21 A. 232. 
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- The question would be important in these days of social  Kodanda- 


‘advancement when widows belonging. to joint. Hindu farnilies RESI 
‘might find themselves able- to -earn a part of their. maintenance ee 
Chenchamma. 


“by doing honourable work elsewhere. If the result of. their 

‘honourable activity and laudable attempts to earn a portion of 

their maintenance should work- against them in claiming main- 

tenance from their husbands’ estate, in my opinion: it will be a 

disadvantage both to them and to the family. -The interests- of 

‘social advancement (if one is entitled to have regard to the same) 

would be in favour of allowing her claim as put forward in the 

present case. If the result of her activity in earning.or saving 

money by laudable means be to deprive her-of her right to 

‘receive proper maintenance from the husband’s estate which 
ts’ admittedly rich, such people would have no inducement to 

work or to save. ‘On the other hand, it would be in the interests 

of the joint family also to encourage such earning and- saving. 

It therefore seems to me that-in the cdses where the joint family 

income is sufficient to allow maintenance to all members, the 

possession. by members of separate property yielding income. or 

the. circumstance that such members are themselves earning as 

a result of their activity should not be taken into account, The 
question will be different when the income from the joint family: 

estate is not enough to maintain all the members depending 
upon it. The law as administered in Bombay would seem to be 

different. See Savitri Bai v. Luximi Bai and Sadasiv Ganoba. 

See also.Shb-Dayee v. Doorga Pershad.® If the property in her 

possession be property belonging to the husband or to the estate 

of the joint family, then the matter might (I have not to decide- 
that question here) stand on a different footing. But so far as 

Madras is concerned, I am not aware of any decision which 

would prevent me from applying by analogy the principles laid 
down in the Madras cases referred to by me already: to -cases: 
of. joint Hindu families. where the income from the. joint family 

properties is more than enough to maintain properly all members, 

having. tights to the same. : 


For the above reasons, I am inclined to hold that, in cases 
where a joint Hindu family possesses properties, the income 
from which is not only enough but more than enough for the 
purpose of ‘paying maintenance to all the members depending 
upon the same, the fact that one is in possession of private 
funds which also yield an income should ` not be taken into 





8. (1878) LLR. 2 B. 573 (F.B.). 9. (1872) 4 N.W.P. 63, 
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account for such purposes. In the present case the plaintiff 
and the defendant’s mother are co-widows. The only member 
of the family is the defendant.who is a minor. There are also 
two young girls, sisters of the defendant, who have to be mar- 
ried in due course. The lower appellate Court in paragraph 6 
of its judgment has taken that matter into consideration. It 
says in paragraph 5 that the family is quite in affluent circum- 
stances and that the net income of the family may reasonably 
be estimated to be Rs. 3,000 per annum. Having regard to all 
the circumstances, I think it was open to lower appellate Court 
to entirely disregard the possession of the plaintiff of the sum 
of Rs. 2,000 which represented her private property. If I am 
right in this view, the argument pressed upon me by the learned 
advocate for the appellant fails. It must be stated that the sum 
of Rs. 2,000 is plaintiff’s own moneys, and not moneys helong- 
ing to the joint family. 

Mr. Somayya, the learned advocate for the respondent, 
supported the finding of the lower appellate Court by another 
argument, namely, even if it be held that the plaintiff had 
Rs. 2,000 at the time of her husband’s death, as the plaintiff 
had to support herself from 1918 to 1922 even calculating 
maintenance at the rate now decreed, there would be only about 
Rs. 400 left in the hands of the plaintiff. .That is a small 
amount, and as both the Lower Courts have said in their judg- 
ment that they have taken that point also into consideration in 
fixing the maintenance, there is no ground for interference by 
this Court in the second appeal. On the whole, I have come to 
the conclusion that the award of maintenance of Rs. 31 per 
mensem by the lower appellate Court is not open to attack on 
any legal ground in second appeal. That being so, the main 
ground of the appellant fails and the second appeal is dismissed 
with “costs. 


The plaintiff has filed a memorandum of obj jections in respect 
of (1) the rate of maintenance, and (2) costs. As regards. the 
former, I am not in a’ position to say that any legal error has 
been committed by the lower appellate Court in fixing the 


“amount of maintenance. That being so, the memorandum of 


objections, so far as this item is concerned, fails. 


As regards costs, though the plaintiff had claimed main- 
tenarice at the rate of Rs. 40 per month and though the District 
Munsif allowed only Rs. 36, the District Munsif did not allow 
any costs to the defendant in respect of the difference disallowed 
by him, but directed that the defendant should pay the plain- 
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tiff’s costs in respect of so much of the claim as was decreed 
to her. On appeal, the learned Subordinate Judge decreased 
the rate of maintenance from Rs. 36 to Rs. 31. The learned 
Subordinate Judge, however, modified the decree of the first 
Court with reference to costs. The order as to costs passed by 
the lower appellate Court was that the plaintiff should pay the 


defendant’s costs on the portion of her claim disallowed in both , 


the Lower Courts and that the defendant should pay plaintiff 
the costs in both the Lower Courts in respect of so much of her 
claim as was allowed. I think that this is not the proper order 
as to costs that should have been passed in this case.» It is not 
possible to foretell or predict accurately the amount of main- 
tenance that a person will be entitled to, in the opinion of the 
Court. What the Courts have to look into in such circumstances 
is to see whether there was any prima facie excessive or exag- 
gerated claim made in the plaint. In this case the plaintiff 
claimed Rs. 40 and the lower appellate Court has decreed at 
Rs. 31 per mensem. Thé difference is.not much, and I could 
not surely say that the claim was exaggerated to such an extent 
that the plaintiff should be directed to pay the defendant’s.costs 
on the portion disallowed. In this respect, I follow the deci- 
sion of this Court in the case reported in Ragathayi Ammal v. 
Munusawmi Chetti® where the rule as to costs to be followed 
in maintenance suits was discussed by the learned Judges. I 
modify the decree of the lower appellate Court in respect- of 
costs, and pass the following order :—In both the Lower Courts 
the plaintiff’s costs on the amount allowed to her shall be paid 
by the defendant. The defendant will bear his own costs on’ 
the excess ‘portion disallowed. In second appeal, the appel- 
lant will pay the respondent’s costs. I make no order as to 
costs in the memorandum of objections, which I have allowed- 
in part > > iP ee 


K.C. > = ‘Main Appeal dismissed: 
, Memorandum of Objections allowed in part. 
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PRIVY COUNCIL.. i E 


a [On ‘Appeal from the Chief Court of Oudh at Lucknow. ] . 
PRESENT:—LorpD ATKIN, Str, Joon WALLIS AND, SIR 

LANCELOT SANDERSON. | Es 

Lala Ram Narain and others .. Appellants* 
$ v 7 2 j ws Cae 2 


` Radha Kishen Moti Lal Chamaria ( a firm) “Si Respondents. 


Companies Act of 1913, S. 109—Registration of mortgage pursuant 
to—Failure—Effect—S..120—Extension of time for registration under~ 
Order. of—Reservation in, of rights of any mortgagee accrued in the mean- 
time—Meaning and effect 'of—Mortgage expressly stated to be only, second 
mortgage if converted into first mortgage merely by priority of registration. 

The Pioneer Mills, Ltd. (hereinafter called the Company), who carried 
on the business of sugar manufacturers, executed, on 10th Atgust, 1922, a 
mortgage in favour of the plaintiffs, the property comprised in the mort- 
gage being the Company’s sugar refinery and distillery. It was stipulated 
that the mortgage should be treated as a second mortgage against the 
sugar refinery and as a first mortgage against the distillery, and the mort- 
gagor (the Company) covenanted that “there was no other charge or 
mortgage against the mortgaged premises except that of the Tata Bank 
against. the sugar refinery.” The mortgage to the plaintiffs was registered 
in pursuance of the provisions of the Indian Companies’ Act of 1913 on 
21st November, 1922°the time for registration having been extended, under 
section 120 of that Act, by an order of the High Court of Calcutta, dated 
14th November, 1922. wi . 
> On’ the same day, viz., 10th August, 1922, the Compariy executed a mort- 
gage in -fayour of the Tata Bank (hereinafter called the Bank), the’ 
premises comprised in the mortgage being the refinery and, the -machinery 
attached thereto in which the plaintiffs held a second mortgage. The mort- 
gage to the Bank was registered under the Companies Act ‘on 22nd’ Decem- 
ber, 1922, the time for registration having been ‘extended, under sectidn 120- 
of that Act, by an order of the High Court at Calcutta, dated- 6th Decem-- 
ber, 1922. That order extending the time for registration expressly stated 
that it (the order) was to be “without prejudice to the rights of any 
mortgagee accrued in-the meantime”. . : va a 

Held, that the Court having extended the time for registration of the 
Bank’s’ mortgage, and the mortgage having been ‘registered within that. 
time, the mortgage was constituted a valid charge ab initio, ie., from the 
date of its, execution, viz, 10th August, 1922, subject onl¥ to such -condi- 
tións as ‘were imposed ‘by ‘the Court in the order which extended the 
time; and .that, as, on the face of the plaintiff’s mortgage, it was only a 
second charge upon the refinery, the reservation in the order of 6th Decem- 
Ler, 1922, extending the time for registration of the Bank’s mortgage that 
the order should be “without prejudice to the rights of any mortgagee 
accrued in the meantime” could not have been intended to convert the 
plaintiffs’ second mortgage upon the refinery into a first charge thereon 
and that the-said order had not the effect of interfering with the priority 
of the Bank’s mortgage upon the refinery over the plaintiffs’ mortgage 
therein. : 

The right which the plaintiffs had to enforce their mortgage against 
the property of the Company depended not only upon the registration but also 


-= “P.G:- Appeal-No:-9 -of-1928. = ———- ~ -—--- 12th December; ‘1929; 
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on the térms-of the mortgage itself, and the right which they had to 
enforce i in respect of the refinery’ was a second charge only. 

Section 109° of “the Companies Act, which requires a mortgage coming 
within its terms to be registered in -a particular manner and within a fixed 
time, does not avoid a mortgage not so registered absolutely, but only so 
far as any security is given thereby on the Company’s property or under- 
taking. The effect, therefore, is that if a mortgage is not registered it is 
valid as an admission of debt, -but as against a creditor or thé liquidator 
it .could:-not: be said that a valid. charge on the Companies’ property had 
been created. 

Where an order under section 120 of the Companies Act extending the 
time for registration of a mortgage stated that the order was to be “without 
‘prejudice to the rights of any mortgagee accrued in: the meantime,” held, 
that, the expression “in the meantime” in the order must be taken to-mean 
‘the period between. the date when the said mortgage should have been 
registered and the date of actual registration.. 


Appeal No. 9 of 1928 from a judgment and decree. dated 
the 29th November, 1926, of the Chief Court of Oudh (Stuart, 
C.J. and Wazir Hasan, J.), which partly affirmed and partly 
reversed a-judgment and decree, dated the 9th December, 1925, 
of the Subordinate Judge of Unao. š 


The material facts of the case for purposes of the present 
report ate sufficiently fully set out in their Lordships’ juidgment. 


- The following are extracts from the mortgage deed, o 
the 10th August, 1922, executed by the Pioneer Mills, Ltd., 
favour of the plaintiffs (Bilas Rai Hardat Rai):— - 


“In'consideration of rupees four lakhs already received by the ‘Company 
the mortgagor Company doth hereby grant, convey and mortgage the 
premises known as the Sugar Refinery at Unao and the Distillery includ- 
ing engines, boilers, sugar manufacturing: machinery and distillery together 
with godown quarters, manager’s bungalow, out-houses and other buildings 
appurtenant thereto and also all lands and landed property in any way 
attached to or considered to be part or parcel of the said Distillery and 
Sugar Refinery situated at Unao. 


‘. “Whereas: the mortgagor agrees to repay the said loan of rupees four 
lakhs with interest at eight per cent. per annum within a period of. one 
year to the, mortgagee and the mortgagee to hold the said mortgaged 


premises and every one of them and every part thereof respectively as to . 
the. said mortgaged premises by way of security in lieu of principal and: 


interest at the aforesaid rate. It. is further stipulated that this mortgage 
deed will be ‘treated as a second mortgage against the Sugar Mills and 
the first mortgage against the Distillery... . The mortgagor covenants that’ 
there is no other charge or mortgage ‘against the mortgaged premises 
except that of the Tata Bank against the Sugar Refinery.” 


‘The order of the High Court, Calcutta, dated 6th Deceme 


ber, 1922, referred, to in their Lordships judgment, was in the 
following ‘terms :— 


“Upon reading a petition’ of the Tata Industrial Bank, Ltd., of Cawn-, 


pore and an affidavit of Sham Soonder Burman in verification thereof 
affirmed on the 5th day of December instant filed this day ang upon hear- 
ing’ Mr. N. Bose, the attorney for the’ said. petitioner, 

“ort is’ ordered: under section 109. [? section 120—K.]J. R.I of the 
Indian Companies” Act, 1913, ‘that the“ time ‘to file with the Registrar `of 
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P.C. Jcint Stock Companies, Bengal, a deed of mortgage, dated the 10th August, 
— 1922, executed by the above-named Company in favour of the said Bank 
Lala Ram and the particulars thereof, be extended for three weeks from the date 
Narain hereof and this order is to be without prejudice to the rights of any 
Ra aie ikishen mortgagee accrued in the meantime.” 
Moti Lal _ Upjohn, K.C, and Dube for appellants. 
-Chamaria, 


Dunne, K.C: and Swords for respondents. 

12th December, 1929. Their Lordships’ judgment was 
delivered by 

Se Lancetot SanpEerson.—This is an appeal by the 
plaintiffs against a judgment and decree of the Chief Court of 
Oudh, dated the 29th of November, 1926, which partly affirmed 
and partly reversed a jucenent and decree of the Subordinate 
Judge of Unao. 

The plaintiffs are EITT of Bilas Rai Hardat 
Rai, a mercantile firm of Nayaganj, Cawnpore. The defend- 
ants were the Pioneer Mills, Ltd., and the respondent firm 
Radha Kishen Moti Lal Chamaria. i 

The Pioneer Mills, Ltd. (hereinafter called’ the Company), 
was registered’ under the Indian “Companies “Act, 1913, and 
carried- on the business of sugar manufacturers; the factory 
was at Unao and the head office was in Calcutta. 

Radha Kishen Moti Lal Chamaria (hereinafter called the 
defendant firm) carried on their business in Calcutta. 

The main question in this appeal is whether a mortgage, 
dated the 31st August, 1922, executed by the Company in favour 
of the defendant firm, ever took effect as a valid security, the 
plaintiffs alleging that there was no consideration in respect 
thereof. : 

The learned Subordinate Judge found in favour of the 
plaintiffs on this issue. 

, The plaintiffs’ suit was for the recovery of 4 fais of 
rupees principal and Rs. 18,666 interest on a mortgage, dated 
the 10th of August, 1922, executed by the Company in favour 
of- Bilas Rai Hardat Rai. 

` The learned Subordinate Judge made a decree in favour 

of the plaintiffs for the sum ọf Rs. 2,68,000 and interest thereon, 
ànd directed that the plaintiffs should withdraw that amount 
from the monies held in deposit by the Imperial Bank of Cal- 
cutta. The Company was in liquidation and the said monies 
in deposit represented the proceeds of the sale of the Company’s 
assets. . EN 

The defendant firm appealed to the Chief Court of Oudh; 
the plaintiffs also appealed against that part of the, Subordinate 
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Judge’s decree which disallowed a portion of the plaintiffs’ 
claim on their mortgage. 

Both appeals were allowed by the Chief Court, and it was 
directed that the plaintiffs’ claam— 


“Be and is hereby decreed for Rs. 4,18,666-10-0 (Rupees four lakhs 
eighteen thousand six hundred and sixty-six and annas ten) only with 
8 per cent. per annum interest from 15th of March, 1923, till realization 
against the liquidators, defendant No. 1, subject to the prior incumbrance 
in favour of Radha Kishen Moti Lal Chamaria, defendant No. 2, under 
the deed of mortgage, dated 31st of August, 1922.” 


No question arises in this appeal as to the amount due to 
the plaintiffs on their mortgage. The appeal is against that 
part of the decree which directed that the plaintiffs’ claim 
should be subject to the prior incumbrance in favour of the 
defendant firm under the mortgage of the 31st August, 1922. 

It appears that the liquidation of the Company was in con- 
sequence of an application. made by the Company on the 9th of 
April, 1923, to the High Court at Calcutta, which made an 
order on the 4th June, 1923, for the winding up of the Com- 
pany: The Company and the liquidators are not parties to this 
appeal. 

The material facts are as follows ° 


On the 10th August, 1922, the Company executed a mort- 

' gage in favour of the plaintiffs to secure a sum of four lakhs 

and interest at 8 per cent. per annum. ‘The property comprised 

in the mortgage was the sugar refinery at Unao and the distil- 

lery, including engines, machinery, buildings and lands, con- 

sidered to be part and parcel of the said sugar refinery and 
distillery. 


It was stipulated that the mortgage should be treated as a 
second mortgage against the sugar mills (which it was agreed 
meant the refinery), and as a first mortgage against the 

“distillery. 

The above-mentioned mortgage was not registered in’ pur- 
suance of the provisions of the Indian Companies Act of 1913 
until the 21st of November, 1922. The time for registration 
was extended by an order of the High Court at Calcutta, dated 
the 14th of November, 1922, for three weeks from the date of 
the order. 


On the same day, viz., the 10th of August, 1922, the Com- 
pany executed a mortgage in favour of the Tata Industrial 
Bank, Ltd. (hereinafter called the Bank). It recited that the 
Bank had agreed to open a cash credit loan account to the ex- 
tent of five lakhs of rupees, and in consideration of the advances 
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to be made and as security for the ‘repayment ‘of -all monies 
from time to time owing to the Bank in respect of the said 


` account, the Company pledged and hypothecated to the Bank 


all the stocks of gum, sugar, molasses, coal, gunny bags and other 
articles from time to time on the premises of the Company’s 
refinery at Unao or at any other place which might’ be used as 
a godown. In further consideration of the said advances the 
Company mortgaged the immoveable property and machinery 
mentioned in Parts I and II of Schedule B, the whole of which 
were declared to be free from incumbrances. Ee Bie 

The premises thus mortgaged were the refinery and the 
machinery attached thereto. It was on these premisés that the 
plaintiffs held a second mortgage. i l 

The Bank’s mortgage contained a provision that the Com- 
pany should always maintain a margin of 25 per cent. between 


- the sum owing to the Bank and the open market value of the 


stocks thereby pledged, and a further provision that if the Com- 
pany when called upon to maintain such margin, failed to do 
so within 14 days after notice in writing, it should be lawful 
for the Bank to sell and dispose of by public auction or private 
sale all or any part of the stocks thereinbefore mentioned. ` 

The above-mentioned mortgage in favour of the Bank was , 
not registered under the Companies Act’ until the 22nd ‘of De- 
cember, 1922. The time for registration had been extended 
by an order of the High Court at Calcutta, dated the 6th of 
December, for three weeks from the date of’ the order. l 

It will be necessary to refer to the terms cf this order in 
detail when another part of this case comes to be considered. 

[Their Lordships discuss the evidence and conclude] 

. For these reasons their Lordships are of Opinion that the 
arrangement made on the 31st August, 1922, ‘between the Com- 
pany and the defendant firm, of which the defendant firm’s 
mortgage was part, was never carried out, and that the arrange- 
ment made between the Bank and the defendant firm in ‘April, 
1923, was a transaction of an entirely different naturé-and ön . 
different terms, to which the Company were not parties, and 
from which the Company obtained no benefit: A 

They are, therefore, of opinion that there was ‘no consi- 
deration in respect of the mortgage in. favour of the defend- 
ant. firm, dated the 31st of August, 1922. re ae oa 

The result is that their Lordships are unable to agree with 
that part of the decree of the Chief Court, dated the 29th of 
November, 1926,.which directed that the plaintiffs’ claim should 
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be subject to the prior incumbrance in favour of the defendant 
firm under the mortgage of the 31st of August, 1922. 

There is, however, a further matter to be considered. The 
learned counsel for the plaintiffs argued that, although the 
defendant firm by means of the assignment became entitled to 
-the security held by the Bank, which included a mortgage over 
the refinery, the plaintiffs’ mortgage, which was on both the 
refinery and the distillery, had priority over the Bank’s mort- 
gage, even though the two mortgages were executed on the 
same day, viz., 10th August, 1922, and the terms of the plain- 
tiffs’ mortgage expressly stated that the plaintiffs’. mortgage 
should be treated as a second mortgage against the sugar mills, 
ie., the refinery. The basis of the learned ‘counsel’s argument 
was that whereas the plaintiffs’ mortgage was registered in 
pursuance of the Indian Companies Act of 1913 on the 21st 
November, 1922, the Bank’s mortgage was not registered until 
the 22nd December, 1922, and that the order of the High Court 
of Calcutta of the 6th December, 1922, by which the time for 
registering the Bank’s mortgage was extended, provided that 
the order should be without prejudice to the rights of any 
mortgagee accrued in the meantime. ° 

It was argued that by registering their mortgage on the 
21st of November, 1922, the plaintiffs acquired a right which 
they did not possess before, and consequeritly that such right 
could not be prejudiced by the subsequent order of the High 
Court or by the registration of the Bank’s mortgage in pur- 
suance of the said order. 


_ The order of the High Court was made under section 120 
of the Indian Companies Act. The reference to section 109 
- in the order is an obvious mistake. 


Section 109 is as follows :— 


“Every mortgage or charge created after the commencement of this 
Act by a Company and being either— . . . (c) a mortgage or charge on 
any immoveable property, wherever situate, or any interest therein: shall, 
so far as any security on the Company’s property or undertaking is thereby 
conferred, be void against the liquidator and any creditor of the Comipany, 
unless the prescribed particulars of the mortgage or charge, together with 
the instrument (if any) by which the mortgage or charge is created or 
evidenecd, or a copy thereof verified in the prescribed manner are filed 
with the Registrar for registration in manner required by this Act within 
twenty-one days after the date of its creation, but without prejudice to 
any contract or obligation for repayment of the money thereby secured, 
and when a mortgage or charge becomes void under this section, the money 
secured thereby shall immediately become payable.” 


Section 120 is as follows :— 


“The Court, on being satisfied that the omission to register a mortgage 
or charge within the time required by section 109, or that the omission or 
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misstatement of any particular with respect to any such mortgage or charge 

was accidental, or due to inadvertence or to some other sufficient 

cause, or-is not of a nature to prejudice the position of creditors or share- 

holders of the Company, or that on other grounds it is just and equitable 

to grant relief, may, on the application of the Company or any person 

interested, and on such terms and conditions as seem to the Court just 

and expedient, order that the time for registration be extended; or, as the 

case may be, that the omission or misstatement be rectified, and may make - 
such order as to the costs of the application as it thinks fit.” 


By the terms of section 120 the Court, when extending 

the time for registration, has a discretion to impose such terms 
and conditions as it thinks just and expedient, and the material 
words of the order in this case are “without prejudice to the 
rights of any mortgagee accrued in the meantime.” 
_ The phraseology of the order is not very precise, but their 
Lordships assume that “in the meantime” must be taken to. 
mean the period between the date when the Bank’s mortgage 
should have been registered and the date of actual registration, 
This period would cover the 21st November, 1922, when the 
plaintiffs’ mortgage was registered. 

Section 109 provides that a mortgage, such-as the Bank’s 
mortgage of the 10th August, 1922, shall so far as any security 
on the Company’s property or undertaking is thereby conferred, 
be void against the. liquidator. and any ‘éreditor of the Company 
unless the prescribed particulars are filed with the Registrar 
within. 21 days after. the date of its creation. 

It is to be noted that the section does not avoid the mort- 
gage absolutely, but only so far as any security is given thereby 
on the Company’s property or undertaking, 

The effect, therefore, is that if a mortgage is not registered 
it is valid as an. admission of debt, but as against a creditor or 
the liquidator it could not be said that a valid charge on the 
Company’s property had been created. 


But it is provided by section 120 that the Court may extend 
the time for registration in a proper case, as was in fact done 
in this case. What, then, was the effect of the registration of 
the Bank’s mortgage within the extended time? 


In their Lordships’ opinion, the Court having extended the 
time for registration, and the mortgage having been registered 
within that time, the mortgage was constituted a valid charge 
ab initio, i.e., from the date of its execution, viz., the 10th of 
August, 1922, subject only to such conditions as were imposed 
by the Court in the order which extended the time. 

If that be so, the Bank’s mortgage on registration became 
a valid charge on the refinery as from the 10th August, 1922, 
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and the plaintiffs’ mortgage of the 10th August, 1922, which 
also was registered within the time extended by the High 
Court, became a valid charge from the 10th August, 1922, on 
the refinery and the distillery; but on the face of the plaintiffs’ 
mortgage it was only a second charge upon the refinery. 


But it was said on behalf of the plaintiffs that a right to 
enforce their mortgage had accrued to them on the registration 
of the mortgage on the 21st November, 1922, and by the order 
of the Court such right was not to be prejudiced. The right 
which the plaintiffs had to enforce their mortgage against the 
property of the Company depended not only upon the registra- 
tion but also on the terms of the mortgage itself, and the right 
which they had to enforce in respect of the refinery was a second 
charge only. The order of the Court of the 21st December, 
1922,* that it should be without prejudice to the “rights of any 
mortgagee accrued in the meantime,” in their Lordships’ opinion, 
could not have been intended to convert the plaintiffs’ second 
charge upon the refinery into a first charge thereon. 


The learned counsel for the plaintiffs-appellants, in sup- 
port of his argument, referred to the decisior in In re Mono- 
lithic Building Co. Tacon v. The Company,’ which decided that 
section 93 of the Companies (Consolidation) Act, 1908, avoids 
an unregistered mortgage as against a subsequent registered 
incumbrancer, even though he had express notice of the prior 
mortgage at the time when he took his own security. 


The facts of the present case are materially different from 
the facts of the cited case, especially by reason of the fact that 
the plaintiffs’ mortgage contains an express term that it is a 
second charge on the refinery. Further, the learned Judges 
who decided the cited case seem to have dealt with it “in 
reference to the difference of position between a registered 
secured creditor and a prior unregistered secured creditor.” . See 
judgment of Cozens Hardy, M.R. at page 662, and the effect 
of the subsequent registration of the prior creditor’s security 


within the time extended. by the Court does not seem to have 
been considered. 


Their Lordships are of opinion that there is nothing in the 
order of the High Court of the 6th December, 1922, which 
interfered with the priority of the Bank’s mortgage upon the 
refinery over the plaintiffs’ mortgage therein. 





1. (1915) 1 Ch. 643. 


*The order, though bearing .date the 21st December, 1922, was made 
on the 6th December, 1922—K.J.R. 
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Their Lordships, therefore, are of opinion that the appeal 
should be allowed on the ground that there was no considera- 
tion for the mortgage of the 31st August, 1922, in favoyr of 


the defendant firm, but they are further of opinion that the 


. Bank’s mortgage of the 10th August, 1922, which was assigned 


to the defendant firm, has priority over the plaintiffs’ mortgage 
in respect of the property comprised in the mortgage so assigned 
to the defendant firm. 


Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondents: J. J. Edwards & Co. 
KJR. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice KUMARASWAMI SASTRI AND MR. 
Justice REILLY. 


Kottakota Venkatarami Reddi Appellant* (Deft.) 


v. 
Sri Maharaja Seetharama Bhupal Rao (dead) 
and others Respondents (PIF. and L.Rs.). 


Civil Procedure Gode (V of 1908), S. 84—Foreign State--Vhat is— 
Attributes of sovereignty—Negotiable Instruments Act (XXVI of 1881), 
Ss. 4 and 5—‘‘Certain person’’—Promissory note executed in favour of a 
person described by his office—Validity—Conflict of laws—Uustamped pro- 
missory notes inadmissible by the lex loci contractus—Admissibility in 
British India. 


Any State which has preserved any degree of sovereignty must have at 
least three characteristics before it can properly be called a sovereign State. 
First, the people of the territory concerned must owe allegiance to the ruler of 
the supposed State. Secondly, the laws enforced in the State-must be the 
ruler’s laws, either made or recognised by him, not imposed by any out- 
side authority, nor laws made by him in virtue only of a delegated autho- 
rity. Thirdly, these laws should be enforced by his Courts, that is, Courts 
deriving their authority from him and not subject to the judicial control 


of any outside authority. 


Held, on the evidence before the Court, that Gadwal Samasthanam, the 
head of which was the plaintiff in the suit, was in no sense a sovereign State 
or a “foreign State” for the purpose of S. 84 of the Code of Civil Proce- 
dure. 


A promissory note executed in favour of the “Mohathameem Sahib Garu 
of Gadwal Samasthanam” is one in favour of a “certain person” within 
the meaning of S. 4, read with the last part of S. 5, of the Negotiable 
Instruments Act. 





*Appeal No. 192 of 1924, 13th February, 1930, 
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_-Mahant Damodar’ Das v. Benares Bank, Ltd., (1920) 5 Pat. L.J. 536 
and Ramanadhan Chetty v. Katha Velan, (1917) I. L.R. 41 Mad. 353: 33 
M.L.J. 627, followed. 

The suit was brought upon certain promissory ‘notes executed by the 
defendant in H.E.H. the Nizam’s Dominions. Not having been. stamped, 
they were not admissible in evidence even on payment of a penalty under 
the law in force in the Nizam’s Dominions. It was contended by the 
defendant in the suit that the documents were void and unenforceable. 


Held, the result of the provision in the foreign statute was only to 
make them inadmissible in evidence in the Nizam’s Courts and not void; 
and that they could be sued upon in British India. 

Dhondiram Chatrabhuj v. Sadasuk Savatram, (1918) I.L.R. 42 Bom. 
522 and Bristow v. Sequeville, (1850) 5 Ex. Rep. 275, referred to. 


Appeal against the decree of the Court of the Subordinate 


Judge of Kurnool’ in O.S. No. 34 of 1922. 


The appeal was originally heard by Devadoss and Mackay, 
JJ., who delivered the following judgment:— 


The suit is by the proprietor of Gadwal Samasthanam for 
an amount due by the defendant. The Lower Court decreed 
the suit and the defendant has preferred this appeal. In his 
written statement, the defendant pleaded that “the plaintiff being 
of a foreign State and the subject-matter of the suit being one 
relating to the State revenue of that State, the plaintiff has no 


right to institute this suit in this Court.” The plaintiff relied- 


on section 84 of the Civil Procedure Code as enabling him 
to file the suit. Section 84 applies to cases of 
foreign States recognised by His Majesty or by the Governor- 
General in Council. In order to enable a foreign State 
to sue in a British Court, two conditions have to be fulfilled: 
(1) the foreign State must! be recognised by His Majesty or by 
the Governor-General in Council, and (2) the object of the suit 
must be to enable a private right vested in the head of such 
State or in any officer of such State in his public capacity. 
Though the Lower Court acted on the representation of the 
plaintiff, that section 84 applied to the case and granted a 
decree, yet as section 84 casts upon the Court the duty of taking 
judicial notice of the fact that a foreign State has or has not 
been recognised by His Majesty.or by the Governor-General in 
Council, we referred the matter to the Government and the in- 
formation we received is that section 84 of the Civil Procedure 
Code does not apply to Gadwal Samasthanam in Hyderabad 
State. We hold, section 84 has no application to the present 
case. The defendant’s contention that Gadwal Samasthanam is 
a foreign State is a question of fact and this question of fact 
has not been tried by the Lower Court. It is but fair that the 
appellant should have an opportunity of adducing evidence to 
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show that Gadwal Samasthanam is a foreign State and we 
therefore direct the Subordinate Judge of Kurnool to record 
a finding on the following issues:— 


Is Gadwal Samasthanam a foreign State? and to submit 
the finding in the course of four weeks. Fresh evidence may 
be adduced by both the parties. Ten days for objections. 


[In compliance with the order contained in the above judg- 
ment, the Subordinate Judge of Kurnool took evidence regard- 
ing the internal administration of the Samasthanam. He found 
it had no executive or judicial independence or legislative func- 
tions to discharge and returned a finding in these terms: “I 
find that Gadwal Samasthanam is not a ‘State’ or a ‘Toreign 
State’ and decide the issue in the negative.” —Rep.] 


W. Kothandarama Ayya for appellant. 


C. S. Venkatachariar and R. Srinivasa Aiyangar for 
respondents. 


The Court delivered the following 


Jupcments. Reilly, J—In this suit the Raja of Gadwal 
sued the defendant, a resident of the Kurnool district, on ten 
documents, which are called Shokhas. The defendant admit- 
ted liability on one of them, Exhibit K, and disputed liability 
on the others. The Subordinate Judge made a decree for the 
plaintiff for the full amount claimed. The defendant appeals. 


Before the Subordinate Judge in his written statement the 
defendant objected to the suit on the ground that Gadwal was 
a foreign State and that the plaintiff was suing, not to enforce 

a private right, but to enforce a State right arising out of liabi- 
lity to pay revenue due to the State. The learned Subordinate 
Judge did not consider at the trial the question whether Gadwal 
was a foreign State. He found ‘that the right which the plain- 


tiff was suing to enforce was a private right. When the appeal 


came on for hearing in this Court, the defendant raised a rather 
different objection, which was not set out in his appeal memo- 
randum, namely, that Gadwal is a foreign State, but’ not a 
foreign State recognised by His Majesty the King-Emperor ` 
or the Governor-General in Council, and so the plaintiff as the 
ruler of that State could not sue in British India to enforce a 
private right, because he did not come within section 84 of the 
Code of Civil Procedure. At first sight it seems not very likely 
that within the borders of the Indian Empire there should be a 
foreign State the establishment of which ‘has not yet been recog- 
nised by His Majesty or the Governor-General in Council. But 
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Mr. Kothandaraina Ayya, who appears for the defendant, has 
urged that the Gadwal Samasthanam is a State not in direct 
relations with His Majesty or the Governor-General in Council, 


but a State under the suzerainty of the Nizam of. Hyderabad. ` 


It is possible that there might be a State, not itself recognised 
by His Majesty or the Governor-General in Council, but subject 
to the suzerainty of some other State within the borders of the 
Indian. Empire which was so recognised. But it is not dis- 
puted that, if Gadwal is to be found to be such a State, we 
must find that at any rate some degree of sovereignty has been 
preserved to it. When the case came on.first before Devadoss 
and Mackay, JJ., they thought it was necessary to inquire of 
the Government whether Gadwal was a State recognised by His 
Majesty or the Governor-General in Council for the purpese of 
section 84 of the Code of Civil Procedure; and in reply to an 
inquiry made.by the Registrar on that question a letter was 
received from the Chief Secretary to Government of Madras 
saying: 

“I am directed to state that the Sueno of India have intimated 


that section 84 of the Civil Procedure Code, 1908, does. not apply to Gadwal 
Samasthanam in Hyderabad State.” 


It will be seen that there are various implications in that 
letter, but that it does not directly meet the point raised by Mr. 
Kothandarama Ayya. If we received through the regular 
official channel any intimation in regard to the relations of a 
foreign State with His Majesty or with the Governor-General 
in Council or any statement that a foreign State had or had not 
been recognised by His Majesty or the Governor-General in 
Council, I need hardly say that we should accept that intima- 
tion as conclusive. But in this case it happens that the answer 
to the inquiry made does not conclude the contention raised by 
the defendant. Having received that answer, Devadoss and 
Mackay, JJ., thought it well to frame an issue: “Is Gadwal 
Samasthanam a foreign State” and send it to the Subordinate 
Judge for a finding. The Subordinate Judge after taking 
further evidence has submitted a finding that Gadwal Samas- 
thanam is not a “State” or a “foreign State.” The defendant 
has raised objections to that finding and: has urged before us 
that Gadwal is a State, a foreign State, but not one recognised 
by His Majesty or the Governor-General in Council, and that 
therefore the plaintiff as the ruler of that State could not bring 
this suit in a Court in British India. 


The position is rather curious because the defendant is try- 
‘ing to thrust upon the plaintiff an. honour which the plaintiff 
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does not claim. The ‘plaintiff maintains that the Raja of 
Gadwal is a subject of the Nizam of Hyderabad, a subject in- 
deed with a long and very distinguished history behind him, a 
subject in a very special position, a subject with special rights 
and privileges and exercising some of the powers usually exer- 
cised by ruling sovereigns, such as the rights of escheat and war- 
ship, the right to hold Judicial Courts, but nevertheless a subject, 
not a sovereign. We must remember that in many parts of the 
world such powers as I have just mentioned have been exercised 
by subjects in feudal or quasi-feudal relations with their sove- 
reigns; but nevertheless their legal position has been that of a 
subject. In the circumstances of this case it does not appear 
necessary to me to enter into elaborate discussion of the charac- 
ter and essence of sovereignty. But I think it cannot be denied 
that any State which has preserved any degree of sovereignty 
—and various attributes of sovereignty may have been ceded 
to their suzerains by different States—must have at least three 
characteristics. First, the people of the territory concerned 
must owe allegiance to the ruler of the supposed State, and in 
the term “ruler” I include any person in whom, or body in 
which, the sovereign power resides. Secondly, the laws en- 
forced in the State must be the ruler’s laws, either made or 
recognised by him, not laws imposed by any outside authority, 
nor laws, made by him in virtue only of a delegated authority. 
And thirdly, those laws must be enforced by his Courts, that 
is Courts deriving their authority from him and not subject 
to the judicial control of any outside authority. Mr. Kothanda- 
rama Ayya in the course of his argument referred to Fede- 
rated States. What I have said in regard to the power of law- 
making does not relate directly to Federated States; but I do 
not think it is in any way in conflict with the position of a body 
of Federated States. A group of co-ordinate sovereign States 
can agree together that the whole body shall make laws which 
are to run in the territory of each member; but those laws are 
made not by any external authority but by virtue of authority 
derived from the sovereign members themselves. 


If we look at the evidence regarding the laws which run 
in Gadwal and the Judicial Courts which are established there, 
we shall find, I think, no difficulty in deciding the question 
before us. Diwan Bahadur Aravamudu Aiyangar; an Advo- 
cate of this Court, whose father was a judicial officer of the 
Gadwal Samasthanam and who himself had been legal adviser 
of the Samasthanam for nearly 30 years, has given evidencé as 
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P.W. 5. He states that the Raja of Gadwal has no legisla- 
tive power; and he has also given evidence to the effect that the 
Nizam’s laws run in the Gadwal territory, instancing the 


Nizam’s Criminal Procedure Code and the Nizam’s Land Reve- - 
nue Act. D.W. 3, a vakil called by the defendant, has stated ` 
that Gadwal is governed by the laws prevailing in the Nizam’s . 


State and that- there is no independent power in the Gadwal 
Samasthanam to frame laws. In regard to Courts, Mr. Arava- 
mudu Aiyangar has stated that judicial officers in Gadwal are 


nominated by the Raja but not appointed by him:. they are 


appointed by the authorities of the Nizam’s State. He has also 


stated that for more than 30 years there has been a right of . 
appeal from the Courts of Gadwal to the Nizam’s Courts—it: 


must be noticed, not to the Nizam as suzerain in any political 
or executive capacity, but to the Nizam’s Courts. The defend- 
ant himself as D.W. 2 has made a similar statement regard- 
_ ing the position of the Gadwal Courts. I think that evidence 
is quite conclusive to show that the Gadwal Samasthanam is :n 
no sense a sovereign State or a foreign State for the purpose 
of section 84 of the Code of Civil Procedure. 


Besides this objection to the maintainability of the suit, the 
defendant has urged a number of points in regard to the 
Shokhas before us. The leari;ed Subordinate Judge has treated 


all the 9 Shokhas in dispute as promissory notes. But I think - 


it is quite clear, when they are examined, that all except three 
of them are not promissory notes. Exhibits A, Band H do 
contain unconditional promises to pay for a certain considera- 
tion named, that is trees assigned. But the other Shokhas except 
Exhibit K are offers for date trees. I think it will be conve- 
nient to deal first with the Shokhas which are promissory notes, 
Exhibits A, B and H. The defendant maintains that there was 
no consideration for these notes. But consideration is recited 
in them. In the ordinary way it is for him to prove want of 
consideration. He is a witness whose evidence does not read 
in a very convincing way, and the attitude. he has taken up in 
this suit has shifted from time to time. The learned Subordi- 
nate Judge has not believed him on this point. I can see no 
sufficient reason why we should differ from the Subordinate 
Judge as regards that. 


But apart from the question of consideration Mr. Kothanda- 

_ rama Ayya has urged other points. One is that the defend- 

ant executed these notes only as the agent of enother maa 

called Rangayya. There is nothing whatever in Exhibit A to 

suggest that the executant was anybody but the defendant him- 
‘R—70 
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self or that he was acting for anybody else. Nor is there in 
Exhibits B and H as they appear before us. But unfortunately 
part of the paper on which Exhibits B and H have been written 
appears to have been torn or cut off just below the defendant’s 
signature. It is suggested for the defendant that under his sig- 
nature on these notes he wrote some words to indicate that he 
was the agent for Rangayya. It is a suspicious thing that 
the paper should have been torn off below the signature in 
these notes. An allegation was made before .the Subordinate 
Judge that the notes had been tampered with while they were 
in the Subordinate Judge’s Court. The clerk of the plaintiff’s 
vakil filed an affidavit that they were not torn in that way 
when he put them into Court. The learned Subordinate Judge 
made an inquiry with the aid of affidavits into the matter but 
was unable to come to any conclusion.. But, because the paper 
on which the notes were written has been torn or cut off in this 
way, can we accept the defendant’s statement that he signed as 
agent for Rangayya? His own evidence in the matter is extra- 
ordinarily halting. He says: 
“I do not well remember if in the suit Shokhas I had written any- 
where that I was Rangayya’s agent. I remember in some Shokhas which 
I executed for him I mentioned that I was agent. Some of the snit 
Shokhas were in full paper when I executed them. Exhilits B, H, J and D 
were in fuller paper when I executed them. Below my signature in Ex- 
hibit J some letters are missing in the part found torn.’ The letter that 


appears now is ‘a’; the missing word should be agent. In Exhibit D I | 
similarly find the yethvam of Ye Rangayya.” $ 


Then he goes on to explain that in the other notes 
“out of laziness and because plaintiff and his Abkari 
Superintendent were aware that I was Rangayya’s agent I failed 
to mention in the rest that I executed them as Rangayya’s 
agent.” But it will be seen’ that he does not say specifically 
that- in the case of Exhibit B or in the case of Exhibit H he 
signed as agent. When we look at these notes themselves it 
does not appear at all probable that he did so. Each of them 
is headed, as indeed all these Shokhas are, “Shokha executed ` 
by Kothakota Venkatarami Reddi,” that is the defendant. There 
is no suggestion there that it was executed for anybody but 
himself. It has also to be noticed that, when a lawyer’s notice 
was sent to him, in his reply he said that the claim was false, 
but he did not say that he’ executed any of the Shokhas in 
question as agent for Rangayya. In these circumstances I 
think that the contention that Exhibits B and H were executed 
only as agent for Rangayya clearly fails. 

Another objection taken for the defendant is that these 
three promissory notes are made in favour of the “Mohathia- 
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P.W. 5. He states that the Raja of Gadwal has no legisla- 
tive power; and he has also given evidence to the effect that the 
Nizam’s laws run in the Gadwal territory, instancing the 
Nizam’s Criminal Procedure Code and the Nizam’s Land Reve- 
nue Act. D.W. 3, a vakil called by the defendant, has styled 
- that- Gadwal is governed by the laws prevailing in the Nizam’s 
State and that there is no independent power in the Gadwal 
Samasthanam to frame laws. In regard to Courts, Mr. Arava- 
mudu Aiyangar has stated that judicial cfficers in Gadwal are 
nominated by the Raja but not appointed by him; they are 
appointed by the authorities of the Nizam’s State. He has also 
stated that for more than 30 years there has been a right of 
appeal from the Courts of Gadwal to the Nizam’s Courts—it 
must be noticed, not to the Nizam as suzerain in any political 
or executive capacity, but to the Nizam’s Courts. The defend- 
ant himself as D.W. 2 has made a similar statement regard- 
ing the position of the Gadwal Courts. I think that evidence 
is quite conclusive to show that the Gadwal Samasthanam is in 
no sense a sovereign State or a foreign State for the purpose 
of section 84 of the Code of Civil Procedure. 

Besides this objection’ to the maintainability of the suit, the 
defendant has urged a number of points in regard to the 
Shokhas before us. The learned Subordinate Judge has treated 
all the 9 Shokhas in dispute as promissory notes. But I think 
it is quite clear, when they are examined, that all except three 
of them are not promissory notes. Exhibits A, B and H do 
contain unconditional promises to pay for a certain considera- 
tion named, that is trees assigned. But the other Shokhas except 
Exhibit K are offers for date trees. I think it will be conve- 
nient to deal first with the Shokhas which are promissory notes, 
Exhibits A, B and H.: The defendant maintains that there was 
no consideration for these notes. But consideration is recited 
in them. In the ordinary way it is for him to prove want of 
consideration. He is a witness whose witness does not read 
in a very convincing way, and the attitude he has taken up in 
this suit has shifted from time to time. The learned Subordi- 
nate Judge has not believed him on this point. I can see no 
sufficient reason why we should differ from the Subordinate 
Judge as regards that. 


But apart from the question of consideration Mr. Kothanda- 
rama Ayya has urged other points. One is that the defend- 
ant executed these notes only as the agent of another man 
called Rangayya. There is nothing whatever in Exhibit A to 
suggest that the executant was anybody but the defendant him- 
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self or that he was acting for anybody else. Nor is there in 
Exhibits B and H as they appear before us. But unfortunately 
part of paper on which Exhibits B and H have been written 
appears to have been torn or. cut off just before the defendant’s 
signature. It is suggested for the defendant that under his sig- 
nature on those notes he wrote some words to indicate that he 
was the agent for Rangayya. It is a suspicious thing that 
the paper should have been torn off below the signature in 
these notes. An allegation was made before the Subordinate 
Judge that the notes had been tampered with while they were 
in the Subordinate Judge’s Court. The clerk of the plaintiff’s. 
vakil filed an affidavit that they were not torn in that way 
when we put them into Court. The learned Subordinate Judge 
made an inquiry with the aid of affidavits into the matter but 
was unable to come to any conclusion. But because the paper 
on which the notes were written has been torn or cut off in this. 
way, can we accept the defendant’s statement that he signed as 
agent for Rangayya? His own evidence.in the matter is extra- 
ordinarily halting. He says: 

“I do not well remember if in the suit Shokhas I had ‘written any- 
where that I was Rangayya’s agent. 1 remember in some Shokhas which 
I executed for him I mentioned that I was agent. Some of the suit 
Shokhas were in full‘ paper when I executed them. Exhibits B, H, J and D 
were in fuller-paper when I executed them. Below my signature in Ex- 
hibit J, some letters,are missing in the part found torn. The letter tliat 


appears now is ‘a’; the missing word should be agent. In Exhibit D I 
similarly find the yethvam of Ye Rangayya.” 


Then he goes on to explain that in the other ‘notes 
“out of laziness’ and because plaintiff and his Abkari 


Superintendent were aware that I was Rangayya’s agent I failed 


to mention in the rest that I executed them as Rangayya’s 
agent.” But it will be seen that he does not say specifically 
that in the case of Exhibit B or in the case of Exhibit H he 
signed as agent. When we look at these notes themselves it 
does not. appear at all these Shokhas are “Shokhas executed by 
Kothakota Venkatarami Reddi,” that is the defendant. There 
is no suggestion then that it was executed for anybody but him-. 


` self. It has also to be noticed that, when a lawyer’s notice was 


sent to him, in his reply he said that-the claim was false, but 
he did not say that he executed any of the Shokhas in question 
as. agent for Rangayya. In. these circumstances I think that 
the contention that Exhibits B and H were ‘executed only as 
agent for Rangayya clearly fails: 


_, Another objection taken for the defendant is that these 
three promissory notes are made in favour of the “Mohatha- 
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meem Sahib Garu of Gadwal Samasthanam,” that is the.officer 
holding that post, and not in favour of any person by name. 
It is contended that to make’a note in favour.of a perso 
described by his office ‘is not to make it in favour.of’a certain 
person as required by section .4 of the Negotiable Instruments 
Act. But in Mahant Damodar Das v. Benares:Bank, Ltd? it 
was decided that a promissory note made in favour of “the 
managér or acting manager of the Benares Bank, Ltd.” was 
properly made and the person who was certainly indicated was 
the Benares Bank. Following that I am quite prepared to find 
that these promissory notes were executed in favour of the 
Raja of Gadwal, sufficiently described through his officer by 
the name of the office. It must be remembered that in this 
country we have the last part of section 5 of the Negotiable 
Instruments Act to help us in this matter, which provides that, 
if it is clear to whom payment is to be made, he may be a “cer- 
tain person” within the meaning of section 4 of the Act although 
he is misnamed or only designated by description. In Rama- 
nadhan Chetty v. Katha Velan? it was held that a note drawn 
in favour of a trustee of a temple by name and office was 
really in favour of the trust and could be. sued on by a succes- 
sor of the trustee. In my opinion this objection also fails. - 


Anothér objection to these notes is, that none of them ‘is 
stamped, though they were all executed in the Nizam’s Domi- 
nions where promissory notes must be stamped in a manner 
similar to the way in which they have to be stamped” in 
British India.. The result of this is that none of these three 
notes could have been admitted in evidence according ‘to the 
Negotiable Instruments Act in force in the Nizam’s Territories 
to'.prove the’ plaintiff's claim. It appears:that there’ is a pro- 
vision in the Negotiable Instruments Act of the Nizam’s Domi- 
nions that, althotigh other documents which have not been 
stamped at the time of execution may be made admissible in 
evidence by paying a fee or penalty, the defect of want of stamp 
cannot be cured in that way in the case of promissory notes. 
Mr. Kothandarama Ayya suggests that the result of that is that 
these notes were void in the Nizam’s territories. But that is 
not what the Act says. It merely makes them inadmissible in 
evidence. If they were void in the Nizam’s Dominions, the 
place. where they were made, certainly they could not be used 
as the basis’ of a suit instituted in British India. But, if they 
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are merely inadmissible in evidence in Courts in the Nizam’s 
Dominions because they are not stamped, it does not follow that 
they are inadmissible in Courts in British India. A note made 
in British India and unstamped would be inadmissible in our 
Courts; but we cannot stretch the provisions of our Negotiable 
Instruments Act to exclude on that basis a promissory note exe- 
cuted in a foreign territory. This particular point came before 
the Bombay High Court in Dhondtram Chatrabhuj v. Sadasuk 
Savatram) and it was there decided that a promissory note 
made in the Nizam’s Dominions, but unstamped and so in- 
admissible in evidence in any of the Nizam’s Courts, could be 
proved in a Court in British India. That is the principle which 
has been adopted in England, as may be seen from Bristow v. 
Sequevilles I cannot agree with Mr. Kothandarama Ayya’s. 
contention that because these promissory notes being unstamped 
could never have been admissible in any of the Nizam’s Courts 
and so were practically unenforceable in his territory they must 
be regarded as void. That is not, so far as I can see, the 
effect of the penalty imposed in the Nizam’s territory for failure 
to stamp them. 


_ So far in regard to Exhibits A, B and H. There remain 
the other six Shokhas. These are, as I have said, in the form 
of applications for date trees, apparently required for the pur- 
pose of drawing toddy. They are offers for date trees and 
promises to pay certain amounts in certain periods. For the 


defendant it is contended that they are mere offers, that, though 


on the back of each paper there is an endorsement saying that it. 
was accepted, no such acceptance was ever communicated to the 
defendant and that therefore he is not bound by the documents 
at all. On'the other hand, Mr. Venkatachariar for the plain- 
tiff contends that there is evidence that the right to tap date 
trees was given in consequence of these applications to the de- 
fendant’s knowledge and therefore there was acceptarice by per- 
formance and he got consideration for these documents and is 
bound by them. All these six documents refer to date trees 
required for the “Rajavole mamla Savukattu,’’ which we are. 
told means trees required for the toddy-tapping lease in the 
Rajavole village. There is the evidence given by P.W. 4, which 
combined with that of D.W. 1 shows sufficiently, I think, that 
the lease of trees for toddy tapping in the Rajavole village for 
Fasli 1329 was granted to Rangayya and a man called Thimma 
Reddi, who is a brother of the defendant. If the defendant 
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applied for trees for the purpose of that lease and the lease 
was granted to Rangayya and Thimma Reddi, we can hardly 
suppose that the defendant was not aware of that. I think 
that the defendant must be held liable on any of these six 
Shokhas I am now discussing which can be shown to relate 
distinctly to the lease of trees in Rajavole for Fasli 1329. 
Exhibits D, E, F and G by their dates must refer to trees re- 
quired for that Fasli. Ex. C is dated the 19th of November, 1920, 
that is about a fortnight after the expiry of the Fasli, and 
Exhibit J is dated 13th October, 1920, about 16 days before 
the end of Fasli. It is obvious that Exhibit C cannot refer 
to Fasli 1329 at all; nor can we reasonably suppose that Exhi- 
bit J refers to trees required for that Fasli, as it is a promise 
to pay Rs. 1,125 for a very large number of trees, which could 
be used only for a few days if it were for Fasli 1329. Exhibits 
C and J must, I think, refer to the succeeding Fasli, and we 
cannot find from the evidence who got the lease for that Fasli. 
Possibly the defendant himself was applying for it; but there 
is no evidence who got the lease. I think therefore that we 
cannot say that the offer made in Exhibit C or the offer made 
in Exhibit J was accepted to the knowledge’of the defendant 
or that trees were let in accordance with them, and therefore 
the plaintiff's claim in respect of these two documents must 
be dismissed. Of the remaining Shokhas Exhibits D, E, F and 
G, Exhibit D is torn in a manner similar to Exhibits B and H, 
and the defendant takes advantage of that to urge that he only 
acted as an agent in connection with Exhibit D. But that con- 
tention, I think, fails, as it did in respect of Exhibits B and H. 
In my opinion, therefore, this appeal should be allowed 
in respect of the amounts concerned in Exhibits C and J, but 
in other respects should be dismissed and in the circumstances 
the parties should pay and receive proportionate costs through- 
out. x 
Kumaraswami Sastri, J—I agree. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS; 


PRESENT:—Mr. Horace Owren Compton BEASLEY, Chief 
Justice AND MR. JUSTICE CURGENVEN. MER “ 
Vatrapu Subbarao altas Pamireddi ` ; l e 

Subbareddi and others .. Appellants* (PIs. 2 to 7Y 

. v. ; : ee Be 
Pamireddi Mahalakshmamma .. Respondents (Defts. 1 to 3). 

Indian Registration Act (XVI of 1908), Ss. 17 (b) and 49— ‘Share 
list’—Deed of partition or memorandumi of division—Necessity of regis- 
tratton—Admissibility to show divided status—Hindu Law—lIllatom rela- 
tionship—Burden of proof—Incidents of—Status of son-in-law—Right to 
interdict alienation. 

The question whether a‘document is a deed of partition or a mere 
memorandum of partition is a pure, question of fact, to be decided on a 
perusal of the actual document. 

Veerappan v. Mylai Udayan, (1924) 87 I.C. 285 and Ayyakutti Man- 
kondan v. Periaswami Koundan, (1913) 30 M.L:J. 404, referred to. 

An unregistered ‘document styled a “share list” set out “particulars 
of the immoveablé property which fel] to the share of one member” in 
the division of the family properties effected between two brothers. It 
was of the same date as the alleged oral agreement to divide. _ 

Held, the document was intended to be evidence of partition and not 
being registered, was not admissible in evidence to prove the partition in 
so far as it affected immoveable properties. 

‘+ Per “Curgenven, ‘.—*The document says ‘particulars of the immove- 
able: property, etc. . ~ ..: If it had said, ‘we hereby declare that the 
following are the particulars of the immoveable. property, etc.” no doubt 
could be entertained ‘as to its nature, and since it is-in substance and 
intention a declaration’ to that ‘effect, it must, I think, be deemed to operate 
within the meaning of S. 17.” i ; l í 

It is. nevertheless admissible for the purpose of explaining the nature 
and character of the possession held by a party or as evidence of a divid- 
ed, status which can be: dissociated’ from..and- does not necessarily imply a 
division of property; =% = . . : - i A . 

Case-law reviewed. ` 

Claims based on'an`illatom. relationship shotild be carefully scrutinised. 
The practice is a. departure from ordinary Hindu Law) and accord- 
ingly it‘lies upon the party cldiming by virtue of the status to override 
thé provisions of that law, to substantiate his claim. The incidents óf 
this relationship are still in the making and in the absence of any evidence. 
in that respect there is no warrant from the authorities available, for the 
view that the illatom has, during the life-time of his father-in-law such 
an interest in the latter’s property as would give him a right to interdict 
alienation and devise. Chenchamma v. Subbaya, (1885) I.L.R. 9 M. 114 
and Sooramuina. v. Varahalu, (1926) 101 I.C. 828, referred to. a 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam, dated 19th December, 1927, in Original 
Suit No. 100 of 1926. 

The Advocate-General (A. Krishnaswami Aiyar) and 
Ch, Raghava Rao for appellants. 

S. Varadachariar, V. Govindarajachari and S. Subramania 
Sastri for respondents. 


ate. 
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The Court delivered the following 

Jupcments. The Chief Justice—Plaintiffs 2 to 7 are 
the appellants. The Ist -plaintiff died after the suit was filed. 
The Ist defendant is the wife of Sambayya, the deceased bro- 
_ ther of the Ist plaintiff, and the 2nd defendant is the son-in-law 
of Sambayya having. married Suramma, his fourth daughter. 
The Ist plaintiff and Sambayya.were formerly members of an 
undivided Hindu family in possession of large properties. It 
is alleged in the plaint that Sambayya managed the family pro- 
perty and that he died an undivided member of the family on 
the 24th November, 1925. He was at the time of his death 
the Village Munsif of Dokiparru. One of the questions to be 
decided in this appeal is whether the Ist plaintiff and Sam- 
bayya became divided or not. Neither the Ist plaintiff nor 
Sambayya had any male issue. They had only daughters. It 
is alleged in the plaint that after the death of Sambayya the 


entire property of the joint family devolved upon the 1st -plain-. 


tiff by right of survivorship. It is alleged that the 1st and 2nd 
defendants nevertheless took possession of the joint family 
property and a decree is sought establishing the right of plain- 
tiffs 2 to 7 and the 3rd defendant to enjoy*the property set 
out in Schedule A and a permanent injunction is claimed res- 
training the Ist and 2nd defendants from causing obstruction 
to the enjoyment of plaintiffs 2.to 7 and the 3rd defendant 
in’ this property and other:.reliefs. The plaintiffs, therefore, 
base their claim on a right to enjoy the undivided property of 
the lst plaintiff and Sambayya. To meet this case the defend- 
ants set up the plea that Ramayya (the Ist plaintiff) and Sam- 
bayya were divided members and that the share of Sambayya 
did not pass to the Ist plaintiff. after his death by right of sur- 
vivorship. It is alleged that-a partition was effected in Nov- 
etnber, 1924, between Sambayya and Ramayya and that share 
lists ‘showing a division of the properties weré prepared at 
Bunder on the 9th November, 1924 and in para. 5 of the writ- 
` ten statement the items which’ fell to the share of Sambayya 
are set out. At this time Sambayya’was very ill and he died 
on the 24th November, 1925. Before he died it is alleged that 
he made a will at Bunder disposing of the property which fell 
to his share in the partition. The date of this alleged will is 
the 26th’ February, 1925. Under the terms’ of this document, 
Exhibit VII, 15 acres of land passed to his daughters, 12 acres 
under`a codicil of the same date to the 2nd defendant, some 
5‘ acres. of land and godowns to a temple and the residue to 
one’ Koti Reddi, who was the son of the 2nd defendant and 
whom it is alleged by the defendants Sambayya adopted. 
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Sambayya’s second daughter, Sowbhagyam, who was a widow 
living in Sambayya’s house was not provided for in the will. 
In Exhibit VII Koti Reddi is described as the adopted son of 
Sambayya and it is also stated in it that Sambayya had given 
authority to the 2nd defendant, the natural father of Koti Reddi, 
to act as guardian of Koti Reddi and to act as Village Munsif 
during his minority and to manage all his properties. The rice 
mill at Gudlavalleru which in the will is stated by Sambayya 
to be his self-acquired property was bequeathed to Koti Reddi. 
This alleged will—I describe it as an alleged will because it is 
the plaintiff’s case that it is a spurious document—was attest- 
ed by four witnesses, namely, Divi Rangacharyulu, a doctor 
who was attending on Sambayya, Pamireddi Ramayya, the 
Ist plaintiff, Korapati Venkatakrishnayya (D.W. 4) and 
another witness whose signature is illegible but who was ex- 
amined as D.W. 5. It is not disputed by the plaintiffs that 
the signature of the 1st plaintiff is his, but it is alleged that he 


` was an uneducated man and under the influence at this time 


of the 2nd defendant and that he either signed the document 
being unaware of its contents or the document was written on 
blank paper which bore the signature of the Ist plaintiff. It 
will be seen, therefore, that the respondent’s case is that Sam- 
bayya having effected a partition with Ramayya disposed of 
by will the share which fell to him by reason of the partition 
and that, therefore, the plaintiffs have no right to any of the 
property of Sambayya so disposed of; ‘and a matter of consi- 
derable importance to be considered here is whether the allega- 
tion by the defendants that the 2nd defendant’s son Koti Reddi 
was adopted by Sambayya is-true or false. It should be men- 
tioned that the 2nd defendant’s son Koti Reddi died on the 
Ist January, 1926. Not, however, content with setting up a 
defence claiming Sambayya’s property, a claim for Ramayya’s 
property is also made by reason of an alleged relationship of 
illatom son-in-law: to Ramayya. The 2nd defendant, it will be 
remembered, married Sambayya’s fourth daughter. He was, 
therefore, a son-in-law of Sambayya, but notwithstanding this 
it is the case of defendants 1 and 2 that Ramayya who had no 
unmarried daughters and no male issue brought up Surammal 
and gave her in marriage to the 2nd defendant. In the writ- 
ten statement of the lst and the 2nd defendants it is stated 
that Sambayya and Ramayya effected an arrangement to the 
effect that Ramayya should take Surammal as his foster- 
daughter and she should be given in marriage to his sister’s 
son, the 2nd defendant, that the latter should have a joint right 
to the property of Ramayya and that after the death of 
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Ramayya the entire property forming the share of Ramayya 
‘should pass to him. This tlatom relationship and the 
rights attaching thereto are denied by the plaintiffs. It is 


also alleged by the defence—and this is admitted by the plain- , 


tiffs—that whilst the suit was pending Ramayya, the Ist plain- 
tiff, disposed of the bulk of the plaint properties, having by 
means of a Dhakal deed disposed of immoveable properties worth 
Rs. 50,000 and under another Dhakal deed properties worth 
Rs. 8,000. Ramayya died in July, 1926. 

Several points of great importance and difficulty arise in 
this appeal. They are: (1) Did Ramayya and Sambayya be- 


come divided before the death of the latter? (2) Is the will, 


Exhibit VII, and its codicil genuine? (3) Was Koti Reddi 
the adopted son of Sambayya? (4) Was the 2nd defendant 
the illatom son-in-law of Ramayya? (5) If he was, to what 
share of Ramayya’s property is he entitled? and (6) Was the 
rice mill in Gudlavalleru the self-acquired property of Sam- 
bayya? In considering the before-mentioned matters several 
difficult questions of fact and law present themselves. 

In dealing with the first question what we have to consi- 
der is whether what is described by the defendants as a “share 
list” can be properly given that description and whether it is a 
deed effecting a partition as is alleged by the defendants. This 
question is a most important one because that document is an 
unregistered one. If it is a document which under the Registra- 
tion Act is required to be registered, then the question arises 
whether it can be referred to in-evidence in order to prove that 
there was a partition or division in status as between Sambayya 
and Ramayya or whether it can be disregarded altogether and 
parol evidence admitted to prove a division in status or partition. 
First of all, does this document require registration? Under 
S. 17 (b) of the Registration Act (XVI of 1908) amongst other 
documents required to be registered are non-testamentary in- 
struments which purport or operate to create, declare, assign, 
limit or extinguish, whether in present or in future, any right, 
title or interest, whether vested or contingent of the value 
of one hundred rupees and upwards, to or in immoveable pro- 
perty. If Exhibit VIII is a document of this description, then 
under S. 49 of the same Act it shall not affect any immoveable 
property comprised in it or he received as evidence of any tran- 
saction affecting such property unless it has been registered. 
Therefore the first thing to be considered is whether this is a 
document such as is described in S. 17 (6) of the Registration 
Act. Exhibit VIII is headed “Particulars of the immoveable 
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properties which fell to the share of Pamireddi Sambayya in the 
division of the family properties effected on the 9th Novem-- 
ber, -1924, between the sons of Pamireddi Lakshmanna 
(1) Sambayya and (2) Pamireddi Ramanna’s adopted son, 
Ramayya, residents of Dokiparru village.” Then follow the 


survey numbers of the properties, their situation and their rough 


extent. This document was signed by both Sambayya and 
Ramayya. The writer of the document is stated to be Burra 
Ramayya (D.W. 3) and there are the signatures of two attest- 
ing witnesses, Nagabhushanam who was not called as a wit- 
ness in the Court below and Seetaramaswami (D.W. 7). For 
the plaintiffs it is contended that this document operates to 
create an interest in the immoveable property described in it 
and by the defence it is contended that it is nothing more than 
a memorandum of a division of properties previously agreed 
upon. A wealth of authority upon this question has been pre- 
sented to us in the course of the argument by both sides. 
Amongst the cases to which we were referred are the following: 
Potht Naicken v. Naganna Naicker’. There the document in 
question reads as follows:— 

“As we have, it the presence of the undermentioned Panchayatdars, 
divided, into equal moieties, the cash, moveables and immoveables, Court 
decrees, etc., of which we are now possessed, valued at Rs. 80,000, our 
connection shall hereafter be only by relationship, but we shall have no 
monetary connection in respect of these properties.” 

It was there held by Sir John Wallis, C.J., Sadasiva Aiyar 
and Seshagiri Aiyar, JJ., constituting a Full Bench, that the 
document had the effect of causing immoveable properties here- 
tofore held by the co-parceners as joint tenants thenceforward 
to be held by them as tenants-in-common and as such, without ` 
registration, could not affect immoveable property. In my view, 
the document in question did not create much difficulty on the. 
face of it. It did more clearly appear to be a document effect- 
ing a partition than otherwise. The question whether a document 
is a deed of partition or a mere memorandum of partition is 
a pure question of fact to be decided on a perusal of the actual 
document. This was the opinion of Jackson, J., in V eerappan 
v. Mylar Udayan? and also of Spencer, J., in Ayyakutti Man- 
kondan v. Periaswami Koundan*®. In the former case after an 
award directing a partition was passed by panchayatdars a list 
was drawn up which contained the shares given to the different 
members and was signed by them and attested by witnesses.. 
Jackson, J., held that the document was a deed of partition 
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declaring an interest in the immoveable property mentioned 
therein and, if unregistered, was inadmissible in evidence 
respecting any transaction affecting such property. Jackson, J., 
however, thinks that at the most it will be evidence of an inten- 
tion to divide and receivable in evidence as proof of such inten- 
tion. The latter opinion deals with the question as to adinissi- 
bility and the former as to whether it purports to create an 
interest in immoveable property. In Saraswatamma v. Pad- 
dayya* the document was described as a “List of shares of divi 
sion.” Lands were divided in it and then the residential oues 
and it contained the statement: “Both of us have agreed to the 
said shares and effect settlement without any dispute what- 
eyer.” Venkatasubba Rao, J., was of the opinion that this 
document afforded clear evidence of conduct from which an 
intention to divide on the part of the executants was deducible 
but that all the co-parceners not being parties to the document 
it did not effect an immediate division in status. With this 
opinion Spencer, J., agreed. On page 359 he states: 

“On the same principle I think that documents which are instru- 
ments of partition, as defined in S. 2 (15) of theeStamp Act, that is, 
instruments whereby co-owners of any property divide or agree to divide 
such property in severalty, are required by S. 17 of the Indian Registration 
Act to be registered when the property to be divided is immoveable property 
over Rs. 100 in value, and if they are not so registéred they cannot by reason 
of S. 49 be admitted as evidence of the transaction they purport to effect; 
but they may be used for the collateral purpose of proving division of status 
among the parties to the documents. When so used they do not ‘affect’ 
immoveable property nor is the division of status a ‘transaction affecting 
immoveable property’ in the sense intended by the Act to be given to the 
word ‘affect’. Documents that do not’ fall under the above description 
are not required to be registered at all and are admissible in evidence 
without registration.” 

The observations of Spencer, J., are useful in our consi- 
deration of the question whether and for what purpose a docu- 
ment inadmissible under S. 49 of the Registration Act by reason 
of want of registration may yet be used in evidence. In 
Gopayya v. Kristnayya® it was held by Krishnan and Venkata- 
subba Rao, JJ., that if the parties had treated the “Share lists” 
as. final it would be inadmissible in evidence without registra- 
tion and that an oral agreement as to partition could be proved 
and, if proved, the written deed could be treated as the minutes 
of agreement between the parties and not as a completed parti- 
tion deed and even though unregistered could under these cir- 
cumstances be admitted in evidence to prove the terms agreed 
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to. In James R. R. Skinner v. R. H. Skinner’ it was held that 
an agreement for the sale of immoveable property is a tran- 
saction affecting the property within the meaning of S. 17 of 
the Registration Act inasmuch as, if carried out, it will bring 
about a change of ownership and that to allow a document 
which does itself create such an interest to be used as the 
foundation of a suit for specific performance appeared to -be 
little more than an evasion of the Act. This case was strongly 
relied upon by the learned Advocate-General in support of his 
argument but when the agreement for sale is examined it will 
be seén that it on the face of it affected the property. In it 
clause 8 reads as follows :— 


“The said vendor confirms this to, be a complete and conclusive sale 
binding on the said vendor and on all his heirs or assigns, etc., in favour 
of the said vendee . . . . and if the vendee should ever consider neces- 
sary to execute a registered sale-deed . . . . vendor or his heirs, assigns, 
ctc., will always be ready to execute and register the same at the expenses 
of the vendee.” i 


It will be seen that this clearly purports to transfer the 
vendor’s interest in immoveable property. In Gnanamuthu Nadan 
v. Veilukanda Nadathi" Odgers’ and Hughes, JJ., held that a 
partition list containing a list of the properties which fell to each 
sharer on a partition did not require registration even though 
signed by all the co-sharers and attested when it contained 
no words which could be construed as creating a partition of 
status. In this case Gopayya v. Kristnayya® was followed. 
This -decision strongly supports the contention of Mr. Varada- 
chari on behalf of the respondents that the document is not one 
required to be registered. In Referred Case No. 5 ot 1883, 
A reference under S. 49 of the Stamp Act it was held by a 
Full Bench of this Court that a document signed by the mem- 
bers of a Hindu family and attested by witnesses, which pur- 
ported to be an account or list of the share of one member of 
the family in the family property and in which it was recited 
that the parents of the family were to enjoy certain lands and 
that the outstanding debts should be: divided at a future date 
was not liable to stamp duty as a partition deed. In Rama- 
swami Atyar v. Thirupathi Naik}? a case relied upon by the 
learned Advocate-General on behalf of the appellants, it was 
stated that the criterion for purposes of registration is what 
is expressed on the face of the documents, not what incidents 








5. (1922) 16 LW. 784. 
6. (1929) L.R. 56 LA. 363: 57 MLJ. 756 (P.C). 
7. (1923) 19 L.W. 494. 
8. (1884) I.L.R. 7 M. 385 (F.B.). 
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may be annexed by custom to a grant of the kind. This case 
was relied upon by the appellants because it was there held 
that the document must be taken to be an agreement to lease, 
and in consequence subject to the provisions of the Registra- 
tion Act as if it were a lease. 


On a consideration of these cases I have come to the con- 
clusion, although not without some hesitation, that this docu- 
ment cannot be said to be merely the minutes of a previous oral 
agreement to divide. The fact that it is of the same date as 
the alleged oral agreement to divide is of importance, but it 
does not necessarily follow that the proper conclusion to be 
drawn from that is that it is an agreement to partition and I am 
not basing my conclusion merely upon that fact because it seems 
to me that the document being signed and the other document 
(not produced) which is its counter-part also being signed indi- 
cates that it was intended that this document and the other 
should be the evidence of the partition. It must be borne in 
mind that no partition deed is effected without some previous 
discussion of its terms and it is not rendered any the less a 
‘partition deed on that account and although this case is not 
very dissimilar to Gnanamuthu Nadan v. Veilukanda Nadathi,’ 
for the reasons already given, Exhibit VIII, in my view, re- 
quired to be registered and not having been so it is not admis- 
sible in evidence for the purpose required. But even though 
inadmissible in evidence to prove a partition, I am of the view 
that it could be used in evidence not for what it contains but 
as evidence of a division in status. As Jackson, J., stated in 
Veerappan v. Mylai Udayan? it would be evidence of intention 
to divide, and as Spencer, J., stated in Saraswatamma v. Pad- 
dayya*, being unregistered it could be used to prove a division 
in status. In Ramu Chetty v. Panchammal’ it was held by 
Kumaraswami Sastri and Venkatasubba Rao, JJ., that a divi- 
sion of status can be proved even if the deed of partition is in- 
admissible in evidence for want of registration and that an 
unregistered document may be used to determine the nature of 
the possession held by a party and that where a deed of parti- 
tion is inadmissible in evidence for want of registration the terms 
of the partition cannot be proved except by the document it- 
self but if it is unnecessary to decide the terms of partition, 
it is open to a Court to infer from the conduct and dealings of 
the parties that there was a division in status. On page 1029 
Kumaraswami Sastri, J., states as follows :— 


2. (1924) 87 I.C. 285. 4. (1922) I.L.R. 46 M. 349: 44 ML T. 45. 
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“So far as the division of status is concerned, a‘ recent decision of 
the Privy Council in Rajangam Aiyar v. Rajangam Aiyar4! is clear to the 
effect that a division of status can be proved even though the document 
has not been registered. It has also been held by their Lordships of the 
Privy Council that an unregistered document may be used to determine 
the nature of the possession held by a party. The Subordinate Judge has 
not relied upon any unregistered partition deed. For the purpose of 
coming to the conclusion he has arrived at, he takes the conduct of the 
parties into consideration and comes to the conclusion that-not only has 
the division of status been proved but all the properties claimed have been 
enjoyed by the defendant’s husband in his own right. I do not see why the evi- 
dence as regards the conduct of the parties in their dealings with each 
other and with regard to specific items of property should not, coupled 
with the finding of a division of status, be used and relied upon to show 
that certain properties which the plaintiff claims are not in wrongful 
possession of the defendant but belonged to the defendant’s husband. I 
do not think that on the facts of the case, S. 92 of the Evidence Act is 
necessary to be invoked by any of the parties. The plaintiff comes into 
Court and says that he is the absolute owner of. the Property, because he is 
a member of an undivided family.” 


I may pause here and say that that is what the plaintiffs in this 
suit base their claim upon. 


“The defendant says that her husband was not a member of an un- 
divided family, that he was divided in status, and that he enjoyed certain 
properties separately, as a divided member of the family,” 


that is what the lst and 2nd defendants say in this suit. 

“This is not a case when a claim is made by the defendant to any 
property on the allegation that it came to her by virtue of a deed of parti- 
tion which is unregistered and so inoperative. The plaintiff's claim as a 
member of the joint family could not be sustained.” 


Although the correctness of Kumaraswami Sastri, J.’s 
opinion in stating the effect of the decision in Rajangam Atyar v. 
Rajangam Aiyar™ has been questioned, his judgment in other 
respects is a very strong one in support of the respondent’s con- 
tention here. Another case relied upon by the respondents is 
Chhotalal Aditram v. Bai Mahakore’*®. There it was held that 


the fact of partition may be proved by oral evidence although 


the deed embodying the terms of partition cannot be proved 
for want of registration. ` In the course of the judgment para- 
graph 405 of Taylor on Evidence (10th Edition) was quoted. 
It is as follows:— 

“The fact of the existence of a particular relationship may be shown 
by parol evidence, though the terms which govern such relationship appear 
to be in writing . . . . The fact of partnership may be proved 
by parol evidence of the acts of the parties without producing the ,deed.” 

In Ahobilachariar v. Tulasi Ammal? Ramesam, J., took 
the same view. In Subramania Aiyar v. Savitri Ammal* San- 
karan Nair, J» held that a partition deed not registered is 

| (1922) L.R. 50 I.A. 134: I.L.R. 46 M. 373: 44 M.L.J. 745 (P.C). 
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admissible in evidence to prove the status of the members but is 
inadmissible in evidence to prove the transaction so far as it 
affects immoveable properties and Pinhey, J., held that such a 
partition deed cannot affect any immoveable property comprised 
therein nor be received in evidence of any transaction affecting 
such property but is admissible to prove the fact ofa 
partition having been effected. In Sikhamani Pandithar 
v. Ammani Ammal Spencer and Phillips, JJ., held that a docu- 
ment which effects a partition by itself where there has been 
no prior partition is not admissible in evidence to prove a uni- 
lateral declaration or division in status but if such declaration 
has taken place prior to the document it can be received as evi- 
dence of that division in status. There is no doubt now that 
an unequivocal declaration by a.member of an undivided family 
of his intention to be divided in status is sufficient to effect a 
partition and in Girja Bai v. Sadashiv Dhundiraj*® it was held 
that a letter by a member of a Hindu family indicating -his 
intention to separate himself and enjoy his share in severalty 
coupled with a suit for partition was as unequivocal and clearly 
expressed an intention as could be made and that it amounted to 
a separation with all its legal consequences. The case referred 
to by Kumaraswami Sastri, J., in Ramu Chetty v. Pancham- 
malb is Rajangam Aiyar v. Rajangam Aiyar,™ and his opi- 
nion as to the effect of this judgment has been doubted as before 
stated and, in my view, it does no more than decide that the 
document in that case not being a document by itself creating, 
assigning, limiting or -extinguishing any right or interest in 
immoveablé property and not therefore requiring registration 
was admissible in evidence so far as it went. It did not decide 
that a document which did require to be registered could yet 
be used in evidence to prove a division in status although cases 
since that time, namely, Gnanamuthu Nadan v. Veilukanda 
Nadatlu,” Ramu Chetty v. Panchammal® and Mahalakshmamma 
v. Suryanarayana, have clearly laid down that a document re- 
quired to be registered as effecting a partition can be used as 
evidence of a division in status. The latter case is reported in 
Mahalakshmamma v. Suryanarayana." On page 990 Reilly, J., 
States: i i 


“The effect of the ruling of the Privy Council in Varada Pillai v. 
Jeevarathnamanaľl8 is that,'while such a document cannot be used to prove 
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such a transaction, it can be used to prove a different fact relating to the 
property even though that fact is intimately connected with the transaction,” 
and on page 991 dealing with the unregistered document he 
states : 

“But the opinion has been expressed—and I venture to think rightly 
—that it can be used to prove a division in status, which we can dissociate 
from, and which does not necessarily imply, a division of property.” 

In Varada Pillai v. Jeevarathnammal® there was a docu- 
ment reciting a gift and it was not registered and it was held 
that the gift was invalid and that the recitals in the docu- 
ment could not be used as evidence of a gift but might be re- 
ferred to as explaining the nature and character of the pos- 
session thenceforth held by the person to whom the gift had 
been made. On page 251 Viscount Cave in‘delivering the 
judgment of their Lordships of the Privy Council states :— 


“It should be added that, although the petitions of 1895 and the change 
of names made in the register in consequence of those petitions are not 
admissible to prove a gift, they may nevertheless be referred to as ex- 
plaining the nature and character of the possession thenceforth held by 
Duraisani,” 


A consideration of these cases leads me to the conclusion that 
Exhibit VIII was admissible in evidence to prove a’ division 
in status but could not be used as evidence of how the property 
was divided; and furthermore in my opinion it was not neces- 
sary even to refer to Exhibit VIII at altfor purposes of proving 
a division in status as such division could be proved by evidence 
as to the conduct of Sambayya and Ramayya. When that con- 
duct is considered it seems to me clear that there was a division 
in status between them. 


[His Lordship then dealt with the evidence.] 


I see no reason for thinking that the will, Exhibit VII, is 
not genuine or for believing that Ramayya did not know what ° 
it contained. That being so, he acquiesced in the position taken 
up by Sambayya, namely, that of a divided brother. This, coupled 
with his own statement in Exhibit I,. is sufficient evidence 
that he and Sambayya were at least divided in status. This 
disposes of the appellants’ contention that they are entitled to 
the whole of Sambayya’s property by right of survivorship. 
It is quite true that Exhibit VIII cannot be referred to in order 
to say what properties fell to the share of Sambayya and I do 
not think that the will can be referred to for that purpose either. 
The fact remains that he had a power of disposition over his 
half share in each of the joint family properties. It is quite 
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clear from the evidencé already referred to that Sambayya took 
Koti Reddi in adoption. But the respondents’ case is that the 
appellants are not entitled to any share in Ramayy’s property 
because the 2nd defendant was his illatom son-in-law and by 
survivorship he is entitled to the whole of that property. It 
lies upon the defendants to prove this relationship and it must 
be proved very clearly and must not be left a matter of specu- 
lation at all. I have had the advantage of reading the judg- 
ment of my learned brother Curgenven, J., and entirely agree 
with the conclusions he has arrived at with regard to the alleged 
illatom relationship between the 2nd defendant and Ramayya 
both on the facts and upon the law, and I also agree with him 
in his opinion as to the effects of an illatom relationship if 
proved on the shares in-the property. With regard to the rice 
mill, I am satisfied that it was the self-acquired property of Sam- 
bayya and as this question has been fully dealt with in the 
judgment of my learned brother I do not think it is necessary 
for me to add anything further upon this point. 


The appeal is allowed in part.. In modification of the 
decree of the lower court we declare that the late Pamireddi 
Sambayya and Ramayya died divided in status from each other, 
that the plaintiffs 2 to 7 and the Ist and 3rd defendants are 
“entitled to the right and enjoyment of the Ist plaintiff’s half 
share of items 1 to 51 of the plaint A schedule and to be placed 
in joint possession of the same along with defendants 1 and 2 
as co-owners in respect of the said items and that items 52 and 
53 of the said A schedule were the self-acquired properties of 
the late Sambayya to which the plaintiffs have no right; and 
we further order that except as to the declaration before grant- 
ed in respect of items 1 to 51 of plaint A schedule, the decree 
of the lower court is confirmed and that each party do bear his 
own costs throughout. 


Curgenven, J—The main facts of this case have been sum- 
marised in the judgment which My Lord has just delivered. 
The question of fact first arising is whether the partition deed, 
Exhibit VIII, and the will, Exhibit VII, purporting to have 
been executed by Sambayya, are genuine. As to this there can, 
I think, be no two opinions, so that it is unnecessary to go at 
great length into the evidence. 

[His Lordship delat with the evidence and continued.] 

It has next to be considered whether Exhibit VIII is ad- 
missible in evidence to prove the partition. The document 
opens thus :— 
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“Particulars of the immoveable: properties which fell to the share of 
Pamireddi Sambayya in the division of the family properties, effected on 
9th November, 1924, between the sons of Pamireddi Lakshmanna (1) Sam- 
bayya, and (2). Pamireddi Ramanna’s adopted son Ramayya, residents of 
Dokiparru village” 

Then follows a list of the items of property comprising 
Sambayya’s share. The circumstances in which this. document 
and the corresponding document setting out Ramayya’s share, 
which is not now forthcoming, were executed are narrated by 
the writer of them, D.W. 3. Sambayya gave him rough drafts 
and-he wrote the fair copies from them in the presence of the 
‘two brothers, Sambayya himself dictating the particulars from 
the:drafts.. The deeds were then signed and attested. We have 
to considér whether in the terms of S. 17 of the Registration 
Act, Exhibit VIII .“purports or operates to create, declare, 
assign, limit or extinguish, whether in present or in future, 
any right, title or interest in immoveable property,” and the 
first test to-apply is whether the document formed an essential 
part of the process of dividing the property or whether there 
is ground to suppose that the partition had already taken place, 
perhaps by oral arrangement, and was complete when the docu- 
ment was executed. “Tt appears to me that the circumstances 
narrated: by the writer show that this was not a case of an oral 
partition completed and done with, and lists separately and 
subsequently drawn up. I think that if ever a partition deed 
can be regarded as an integral part of the partition, Exhibit VIII 
was such a deed. The importance attached to it is shown by 


_ the previous preparation of a rough draft and by- the employ- 


ment.of a draftsman, and its formal and binding character is 
apparent from its being signed by both the brothers and attest- 
ed by witnesses. So far then as intention can. be gathered 
from the course taken, it was not merely to prepare a list or 
memorandum but to execute a legally valid deed. In point of 
fact it affords virtually the only evidence relied upon in proof 
of the partition in this case, although it so happens that other 
incidental evidence of the fact of partition is forthcoming. 

- It is then necessary to see whether Exhibit VIII can be 
said to- purport or operate to affect immoveable property within 
the meaning of S.-17.- We have had a variety-of other cases 
relating to partition- documents brought to our attention but 
no very useful purpose will be served by discussing them in 
detail as each ‘document’ must be dealt’ with according to its 
terms. .An. instance of a somewhat extreme view is afforded 
hy Ji wan n Ali Beg. v. Basa Mal, which dealt not ot with a parti- 
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tion document but with a receipt’ for money paid under a mort- 
gage bond. The contention was that the document pro tanto 
extinguished the mortgage debt and accordingly should be re- 
gistered. I only refer to the case because Edge, C.J., who deli- 
vered the leading judgment, expressed the view that the strictest 
construction must be placed upon the provisions of the Regis- 
tration Act and it must be clear that the document objected. to 
comes within the four corners of those provisions... . An alter; 
` native view is that the Court should ensure that the provisions 
of the Act are not evaded by. any. mere informality in .the-lan- 
guage, so long as the document was intended to operate and 
does operate in the manner laid down in S. 17-- In Reference 
under S. 49 of the Stamp Act? a Full Bench had to consider 
on a reference under S. 49 of the Stamp Act’ whether: the re- 
ferred document was a partition deed, but in that case I think 
the terms of the document, which were bare of any: operative 
words, led without difficulty to the conclusion that it was- “a 
note that a certain property had on partition been allotted for 
the maintenance of parents anda memorandum of the- parti- 
culars of property: which had on partition fallen to the share 
of one of the brothers.” So too the document i in Gnanamuthu 
Nadan v. Veilukanda. Nadathit was a mere list of. property 
headed with the name of the sharer to: whom it. fell, and al- 
though it was signed and attested, it was held to be admissible 
in evidence. Of a different character. was..the. partition deed 
in Pothi Naickem v. Naganna Naicker', which contained the 


recital “As we have in the presence of the undermentioned pan- . 


chayatdars divided. ” and. which was held actually to, effect 
a division and-so to be inadmissible for. want of registration, 
No doubt the legal character and effect of Exhibit "VILI would 
be clearer if it contained some such formal declaration as..‘‘we 
hereby divide,” but mere informality of: language | should not, ir 
my view; be allowed to defeat the provisions of the: Registra+ 
tion Aet.” The document says “Particulars: of. the immoveable 
property which fell to the share of- Pamireddi Sambayya.j in. 
the division of the family properties ‘effected: on, 9th Novema 
ber, 1924.” If it had said “we hereby declare that the: follow. 
ing are the -particulars of immoveable property,,,etc. > no ‘doubt 
could be entertained as ‘to its nature; and since it is; in. J stily 
stance-and-intention a declaration: ‘to that effect, it must, Į think, 
be deemed to operate within- the meaning. of S: 12... Indeed, 
had _it been a- registered .document and. tendered - in.. -proof of 
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Sambayya’s title to his share in the property, I have no doubt 
that any Court would accept it as such. In these circumstances 
I am clearly of opinion that under S. 49 of the Registration 
Act it must be excluded in so far as it is evidence of a transac-, 
tion affecting immoveable property. 

Assuming then that the deed is inadmissible to show what 
disposition of the family property was made at the division, 
the point next arising is whether it is admissible to prove a divi- 
sion of status. Mr. Varadachari has endeavoured to show, I 
think successfully, that upon this question judicial opinion, as 
revealed by the decisions of this Court, has gradually but un- 
mistakably settled to the view that a partition deed, otherwise 
inadmissible, may be received in evidence of a division, of status. 
As an instance of the earlier view that such a document is in 
all respects inadmissible may be cited the judgment of Oldfield, 
J., in Pothi Natcken v. Naganna Naicker”, The learned Judge 
held that a division in status alone necessarily converted the 
joint tenancy of a co-parcener into a tenancy-in-common, and 
this change extinguished one kind of right in the property and 
created another within the meaning of S. 17 of the Registra- 
tion Act. The other member of the Bench, Sankaran Nair, 
J., took the different view that a document merely creating a 
separation in status did not fall within the provisions of the 
Registration Act because the conseqùential change in the tenure 
of the property was by operation of rules of Hindu law and 
not by virtue of the instrument. In the Letters Patent Appeal 


- from these judgments reported as Potht Naicken v. Naganna 


Naicker’ the view was taken that the document must be treat- 
ed as a whole, and as a whole was inadmissible, notwithstand- 
ing that it dealt with moveables as well as immoveables. Ayya- 
kutti Mankondan v. Periaswani Koundan* is another 
Letters Patent Appeal from differing judgments of two 
learned Judges, Spencer and Sadasiva Aiyar, JJ. Spen- 
cer, J., thought that the document did not require re- 
gistration at all, so that the further question did not 
arise; Sadasiva Aiyar, J., took the opposite view and consider- 
ed further that the division of status created by it could not 
logically or properly be separated from the extinction of joint 
rights in immoveable property effected by the same document, 
which is the same view as Oldfield, J., took in Poth? Naicken. 
v. Naganna Naticker®. We find this opinion adopted again 
by Spencer and Phillips, JJ., in Sikhamani Pandithar v. Ammani 
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-immal, Two judgments of their Lordships of the Privy 
Council appear to have contributed more than anything else to 
an alteration of opinion. One is the well-known case of 
Girja Bai v. Sadashiv Dhundiraj’® which held that an unequi- 
vocal expression of intention on the part of a co-parcener -was 
sufficient to effect a division of status. The other was Rajan- 
gam Aiyar v. Rajangam Aiyar* which dealt with the admis- 
sibility of a document drawn up in certain partition proceed- 
ing. Admittedly the document in the latter case effected a divi- 
sion of status, and although their Lordships did not refer to or 
discuss any of the Madras decisions upon this point, the only 
conclusion compatible with their judgment is that a document 
declaring a division of status does not require registration on 
the ground that such a division must necessarily affect the 
family property within the meaning of S. 49 of the Regis- 
tration Act. In.Saraswatamma v. Paddayya* a partition deed 
which was inadmissible to prove particulars of partition was 
-accepted to prove an intention to be divided in status, the learn- 
ed Judges relying much on Girja Bai v. Sadashiv Dhundiraj*® 
in ‘coming to this conclusion. Ramu Chetty v. Panchammal” 
is oiher decision to the same effect; and “the principle was 
accepted by Kumaraswami Sastri and Reilly, JJ., in Maha- 
lakshmamma v. Surydniarayana™. I think accordingly that, 
following the current of recent judicial opinion, there is no 
question but that we may look into Exhibit VIII to decide 
whether the brothers were joint or several in status. Even if 
the current course were to exclude the document altogether, 
there is ample authority for the view that evidence of division 
may be received from other sources. Direct authority for this 
proposition is furnished by Chhotalal Aditram v. Bai Maha- 
kore? where it is explained that S. 91 of the Evidence Act 
does not preclude proof by parol evidence of a fact which is 
fot a term of the document; and the fact of division is not 
such a term any more than would be, for instance, the fact of 
relationship of mortgagor and mortgagee or of landlord and 
tenant. A case of this Court dealing with same matter is Ramu 
Chetty v. Panchammal”, The evidence in order not to offend 
against S. 91 of the Evidence Act must be restricted to the 








4, (1922) I.L.R. 46 M. 349: 44 M.L.J. 45. 
11. (1922) L.R. 50 I.A. 134: I.L.R. 46 M. 373: 44 M.L.J. 745 (P.C.). 
12. (1917) I.L.R. 41 B. 466. 
16. (1916) L.R. 43 I.A: 151: I.L.R. 43 C. 1031: 31 M.L.J. 455 (P.C.). 
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fact that a partition has taken place and must not extend to 


the. particulars of the division, as, for instance, the items which 

fell to Sambayya’s share. That apart from the recital in Exhi- 

bit VIII there is ample evidence of the fact of a partition can- 

not be disputed. It is unnecessary I think to go further than 

the will Exhibit’ VII itself, attested as it is by Ramayya, 

Therein it is stated that Sambayya and his younger brother 

remained joint for a very long time and recently became divid- 

ed. Exhibit I, Ramayya’s petition to the Deputy Collector, 

contains an express admission to the same effect. The finding 

that Exhibit VIII is inadmissible to show what property fell to 

each brother’s share must result in the conclusion that each. 
enjoyed an undivided share in each item of property, a con- 

clusion , which, must necessarily involve an alteration in the- 
decree which has been passed in this suit. 


The next question is whether the 2nd defendant has suc- 
ceeded in proving his relationship as illatom son-in-law to 
Ramayya. He is a son of a sister, Machamma, of Ramayya 
and Sambayya and evidence is. adduced-to show. that he was 
brought into the house in which the brothers were jointly resid- 
ing when he was 14 or 15 years old, and married to Sambayya’s 
daughter, Suramma. This girl, it is said, was brought up by 
Ramayya who gave her away in marriage to the 2nd defend- 
ant. In this way, it is explained, his illatom relationship to 
Ramayya originated. The proof which is offered of it con- 
sists, firstly, in some oral evidence as to what took place at the 
marriage, and what then and subsequently the brothers said; 
and, secondly, in Ramayya’s admissions contained in the appli- 
cations, already referred to, for the village munsif’s post. In 
weighing -this evidence, it will be well to bear in mind with 
what difficulties the 2nd defendant is confronted. An illatom 
relationship to a father-in-law may or may not be rare in the 
community to which the parties belong but there can be no 
question’ that such a -relationship to a father-in-law’s brother 
is quite unusual, so that it is unlikely on a priori grounds that 
such an expedient would be resorted to; nor is it easy to see 
with what motive or intention an undivided brother would adopt 
such a course. Tt is ‘said that he brought up Suramma as he 
was.living with her father in a state of jointness. It is diffi- 
cult to see what this means, and what practical difference it 
would make in Suramma’s position in the family. If it was 
desired to bring the 2nd defendant into the house, the obyious 
course would have been for Sambayya himself, who had no 
son, to takerhim. as illatom. [After discussing the documentary . 
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evidence in the case, His Lordship observed that there “was 
no scrap of paper” to prove alleged relationship of the second 
defendant as the illatom son-in-law of Ramayya.] 

As has been observed by a Bench of this Court, Panda Pat- 
tayya v. Panda Venkamma,” claims of this nature should be 
very carefully scrutinised, as an ordinary son-in-law may be 
tempted to get possession of his father-in-law’s property by 
. such means. In the present case, the 2nd defendant’s claim is 
to an estate of about half a lakh in value and he seeks to dis- 
place persons whose title is otherwise unimpeachable. -Allow- 
ing all due weight to the admissions made by Ramayya, it can- 
not be gainsaid that they occur at a very late stage, and that 
there is no record to show that on any previous occasion the 
illatom relationship was asserted. On the contrary, such docu- 
ments as bear upon the matter rather run counter to the theory. 


Thus the oral evidence has a very heavy burden thrown upon 


it. It is unnecessary, I think, to hold that the witnesses are 
consciously misrepresenting the truth in order to arrive at the 
conclusion that it would be unsafe to act upon their statements. 
They are reporting observations made in conversation for the 
most part a good many years ago, and there is probable source 
of confusion arising from the identification of Ramayya with 
his ‘undivided brother’s concerns. He might quite naturally 
have said—as indeed he appears to have said to the Deputy 
Tahsildar in Exhibit II—“We have taken Krishna Reddi as 


illatom son-in-law.” It may even be that, of his brother’s. 


daughters, he bestowed his affection and care specially 
upon Suramma—no other meaning has been suggested to the 
statements that he “brought.her up’—and if so he would natu- 
rally take a particular interest in her husband, and may have 
gone so far as to say that he was going to make him his heir. 
However that may be, the oral evidence does not in my view 
establish the status, and differing from the trial Court, which 
appears to regard as proved an unqualified agreement by 
Ramayya to make the 2nd defendant his heir, I am unable to 
accept the fact of illatom. 

Even if the illatom relationship had been established, I do 
not think that the learned advocate for the respondents has 
succeeded in demonstrating that a father-in-law who takes a son- 

` in-law- in illatom thereby deprives himself of the right to devise 
his property, much less to alienate any pertion of it while still 


alive. It is not disputed that in the Reddi community to which. 


the parties belong the custom is to be found of taking a son- 
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in-law into the family, especially where there is no son. This 
may be done, it seems, without the execution of any document 
or the performance of any ceremony, though it cannot be in-- 
ferred that every son-in-law, who becomes an inmate of his 
wife’s family house thereby acquires the status of ¿Hatem son- 
in-law. The practice is a departure from ordinary Hindu law, 
and accordingly it lies upon the party claiming by virtue of the 
status to override the provisions of that law to substantiate 
his claim. This cannot in general be done, as for instance can 
be done in a case of adoption, by appeal to settled rules of law, 
because the practice of illatom, being of rare occurrence and 
confined to certain castes, has never become crystallised into 
fixed rules of law by a long course of judicial decisions. Thus 
we frequently find that, when some legal consequence of the 
relationship has had to be decided, the Court has found it neces- 
sary to base its finding upon evidence specially recorded for 
the purpose. Upon the question now before us, no such evi- 
dence is available, and Mr. Varadachari has had to depend 
upon the available case-law as the only means whereby to de- 
monstrate his proposition. 


Unfortunately little if any direct authority for it or against 
it has been found. There are cases where the question arose 
as to the right of an illatom son-in-law, compared with that 
of a natural-born son, as, for instance, Hanuwmantamma v. 
Rami Reddi, where the procedure I have already alluded to, 
that of taking evidence ad hoc, was resorted to, and the trial 
Court returned a finding that the illatom takes the same share 
as would be taken by an adopted son, while the High Court 
held that upon the evidence he should take an equal share with 
a natural-born son, a difference of view which shows how 
doubtful may be the incidents of this custom. In the same case; 
the power of an illatom to demand partition was a question 
raised but not decided; and this same question was in Chinna 
Obayya v. Sura Reddi” held’ to depend upon custom and to be 
determinable only upon evidence. The case was remanded for 
evidence to be taken, but what the result was has not been dis- 
covered. In Chenchamma v. Subbayya** the status of an illa- 
tom arose for consideration, and it was held that he was not a 
co-parcener with an after-born son, nor a joint tenant, but a 
tenant-in-common. It has not been seriously contended that 
a cO-parcenery exists between the illatom and his father-in-law, 
and there is authority, as, for instance, in Emi Sooranuna v. 


24. (1881) I.L.R. 4 M. 272. 25. (1897)-I.L.R. 21 M. 226. 
26. (1885) LL.R. 9 M. 114. 
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Yarabati Varahalu” that on the father-in-law’s death he gets 
no right of survivorship. It is not possible, I think, to deduce 
from these decisions, even were they capable, which they 
are not, of universal application, that the illatom has, during 
the father-in-law’s life-time, such an interest in the latter’s 
property as would give him a right to interdict alienation and 
devise. Mr. Varadachari admits that the interest enjoyed ‘is of 
a peculiar kind, which he would define as vested but variable., 
It would certainly be a. very strong thing to hold that a father- 
in-law debars himself from disposing of any property thence- 
forward, and, indeed, the learned advocate only goes: to the 
length of suggesting that alienation for the purpose of defeating 
the illatom rights would be invalid as against it. It would be 
more reasonable to impose a limit upon the father-in-law’s 
power of devise, although whether this should be total or par- 
tial would need to be decided by reference to evidence of usage. 
On the whole, later cases appear to me not to be in conflict with 
the earliest cited to us, Challa Papi Reddi v. Challa Koti Reddi”. 
The finding in that case was that the defendant’s father obtain- 
ed his rights in pursuance ef a special custom which entitled 
his father-in-law to select a son-in-law who should take his pro- 
party as if a son. Holloway, J. (with whom Innes, J., agreed) 
held that the son-in-law did not become a joint tenant, and the 
father-in-law had no such restrictions imposed upon his powers 
of alienation as the existence of a son would entail. He 
goes on: “The power of complete disposition, as against both 
a widow and daughters, has, rightly or wrongly, been upheld, 
and there would be great difficulty in saying that the son-in- 
law, so affiliated, could be in a better position. ... There is 
nothing illogical in saying that the person so affiliated shall 
inherit all of which the affiliator died possessed, but that he does 
not and cannot stand in the same position as one who became a 
joint tenant at the instant of birth.” > 

Sọ far as I, can see, it is only by reference to a ‘special 
agreement that this conclusion can be successfully resisted." In 
the present case, even if the evidence is relied upon to the full, 
I do not think that more could be derived from it than that 
‘Ramayya agreed to take the 2nd defendant as illatom, subject 
to what were known or understood to be the incidents of that 
status. As was held by the Judicial Committee in Narain Das 
v. Ramanuj Dayal”? a promise to make a person one’s heir 
may while giving rise to an expectation fall short of a contract. 





27. (1926) 101 I.C. 828 ` 28. (1872) 7 M.H.C.R. 25. 
29. (1897) L.R. 25 I.A. 46: I.L.R. 20 A. 209 (P.C.). 
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:.-, Néar the conclusion of the arguments, Mr. Raghava Rao 
for the appellants drew our attention to an unreported case of 
this Court, A.S. No. 206 of 1912, where the very question 
which now engages us arose. The learned Judges found the 
evidence available for the decision of the point so unsatisfactory 
that they called for a finding upon fresh evidence; and the 
District Judge, after examining numerous witnesses on each 
side, returned a finding that the father-in-law was not precluded 
from’ disposing of his property either inter vivos or by will, 
which::was accepted by: the Bench. The case came from the 
Kurnool District, and while it may not be permissible to import 
the ‘conclusion, as partly a conclusion of fact, into this case, yet 
the ‘procedure adopted is only one further illustration of the 
correct method of settling a disputed question of usage. It 
lay heavily upon-the 2nd defendant, in my view, to show that 
by specific customary law overriding the general Hindu Law 
he had a preferential right to the rights of Ramayya’s alienees, 
and in this respect too I think that his case fails. 

' ` A question that remains is whether the mill and godown, 
items 52 and 53,-were owned jointly by the brothers or were 
the separate property of Sambayya. 

o [His Lordship . then discussed’ the efter 


It, is impossible to suppose that Ramayya would have sig- 
nified his assent to this arrangement if the mill had in fact 
been joint property: and accordingly, in spite of one or two 
earlier indications to the contrary, I agree with the learned 
Subordinate Judge in regarding this last piece of evidence as 
conclusive of Satnbayya’s separate ownership. 

These are all the questions that have been argued in this 
appeal, and, agreeing with My Lord as to the answers which 
should be given to them, I agree also as to the practical con- 
sequences which should follow, and the orders which should be 
ee ose, ae 

SR a a © Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice REILLY AND MR. JUSTICE ANAN- 
TAKRISHNA AIYAR. er: 


Srimath Deivasikamani Annamalai 
Desikar, Pandara Sannadhi of Tiru- © 
vannamalai Adhinam at Kunnakudy, 


Ramnad District. (dead) and | ne eo y r 
another -., Appellants* (Petnr. 
, and his LR.) 
v, 
Raju Pillai alias Margasagayam Pillai Hee 
and others .. Respondents (Defts. 
and L.R, of the 1st Deft.). 


Limitation Act (IX of 1908), Arts. 181 and 182—Decree—Possession to 
be taken on payment of compensation for improvements effected—When 
executable—A pplication for extension of time—Whether step-in-aid—Civil 
Procedure Code, S. 48—Whether applicable. 3 ` , 

A decree directed that the plaintiff was to take possession of certain 
lands on payment of an amount to be ascertained as compensation for 
improvements effected by the defendants. The plaintiff put in his execution 
petition on 15th December, 1919. After the amount was ascertained in 
1920, the payment not being made by the plaintiff, the , execution was 
adjourned from time to time. In 1921 the plaintiff put in a petition for 
extension of time and was granted. But even then he did not pay and the 
execution petition was dismissed on the 16th of August, 1921. On the 6th 
of August, 1924, the plaintiff put in an -execution petition for delivery of 
property on his paying the amount for compensation. Objection was taken 


that it was time-barred since more than three years had elapsed after the ` 


previous application for execution was put in. wee piot - > 

Held, (i) that the application by the plaintiff asking for extension of 
time to make the payment was not a step-in-aid of execution within the 
meaning of Art. 182 of the Limitation Act, i , l 

(ii) that, having regard to the way in which the’ decree was drawn. 
the fixitig of the amounts by the learned District Judge was the final 
settling of -the-decree, and from that date the plaintiff was at liberty to 
make his payment and his right to apply within the meaning of Art. 181 
accrued on that date, and SA g 

(iii) that section 48 of the Code only provides for the dismissal of 
exécution petitions which’ come in after the period of 12 yedrs. It «has 
no application to execution petitions put in at an earlier date and does not 
purport to deal with them. ` 


Appeal against the order of the District Court.of North 
Arcot, dated 25th October,-1926 and made in E.P. No. 26. of 
1924 in O.S. No. 10 of 1914. 2 2 . 

K. Rajah Aiyar and V. Ramaswami Aiyar for appellants. 
~. T. R. Ramachandra Atyar, S. Srinivasa, Aiyar and V. C. 
Veeraraghavan for respondents. 


¥A.A.0, No. :141 of 1927. ` eta . 22nd July; 1930. 
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-The Court delivered the following 


Judements. Reilly, J—In this case'a decrée was made 
that the plaintiff should recover certain property from the 
defendants and that he should pay to certain of the defendants 
amounts for improvements. Grammatically those might be two 
separate provisions in the decree; but I think there is no doubt 
that the intention of the decree was that on the payment of 
those amounts the plaintiff should be entitled to recover posses- 
sion. The learned District Judge adopted a‘ rather curious 
course in making his decree in respect of those amounts to be 
paid for improvements. He fixed them provisionally. He 
provided in the decree that they were subject to revision on the 
report of a commissioner to be appointed by the Court. There 
was an appeal against the decree; but it was dismissed by this 
Court in December, 1918. On the 15th of December, 1919, the 
plaintiff put in an execution petition, in which he prayed for 
the appointment of a commissioner to fix the amounts to be 
paid for improvements and for possession of the property. 
Eventually the commissioner made his report, and the District 
Judge after considering it adopted the amounts suggested by 
the commissioner on the 12th of November, 1920 and ordered 
that the plaintiff should pay those amounts into Court by the 
17th of December, 1920. The amounts were not paid by that 
date, and the execution petition was adjourned from time to 
time; and eventually on the 8th of August, 1921, the plaintiff 
put in an application that further time might be granted to him 
for payment, and time was granted to him up to the 16th of 
August, 1921. On that date the money had not been paid and 
the execution petition was dismissed. Then on the 6th of 
August, 1924, the plaintiff put in E.P. No. 26 of 1924 for deli- 
very of the property on payment of the amounts fixed. Objec- 
tion was taken by some of the defendants that that petition was 
time-barred, because it was put in more than three years after 
the previous execution petition. The plaintiff contended that 
the bar of limitation was saved by his application of the 8th of 
August, 1921, for the adjournment of the previous execution 
petition in order to allow him time to make the payments. The 
learned District Judge decided against that contention and dis- 
missed the second execution petition. The present appeal is 
against that order of dismissal. 


Mr. Rajah Aiyar, who appears for the plaintiff, has first 
contended that the application for extended time for payment, 
which was made on the 8th of August, 1921, was a step-in-aid 


ux] THE MADRAS LAW JOURNAL REPORTS. _ 581 


of execution within the meaning of Art. 182 of the Limitation 
Act. He has first referred us to Sankara Nainar v. Thangamma* 
in which it was held that an application made by a mort- 
gagor for extension of the time allowed him for payment in a 
decree for redemption was a Step-in-aid of execution. With 
very great respect I am not able to understand that decision. 
The application of the mortgagor in that case appears to me ‘to 
have been an application to extend the time fixed in the original 
decree, that is an application to vary the original decree. There 
are provisions for making such applications in respect of redemp- 
tion decrees. I do not myself understand how such an appli- 
cation could be treated as coming within the words “step-in-aid 
of execution’? in Art. 182 of the Limitation Act. But that, 
as I have said, was a decision in a mortgage suit and so per- 
haps may be regarded as not exactly applicable to the present 
case. What appears to be of more use to the plaintiff in this 
case is the decision in Abdul Kader Rowther v. Krishnan Mala- 
val Natr,? in which an application for time to get an encum- 
brance certificate for the purpose of a sale in ‘execution was 
regarded as a step-in-aid of execution: Mr, Justice Ayling in 
Masilamani Mudaliar v. Sethuswami Aiyar® expressed dissent 
from that view; and it has to be noticed that there is a decision 
directly in conflict with it in Ramaswami v. Veeranna* But 
Mr. Rajah Aiyar has brought to our notice two cases of the 
Bombay High Court, Haridas Nanabhai v. Vithaldas Kisan- 
das and Seshadasacharya v. Bhimacharya,> in which applica- 
tions for time for getting copies of decrees or other documents 
were held to be steps-in-aid of execution, and has also quoted 
Pitam Singh v. Tota Singh,’ Bhairon Prasad v. Amina Begam,’ 
and Raghunath Prasad Singh v. Lachmi Narain Singh,’ which 
are to the same effect. But, even if to ask for time to get from 
other persons documents necessary for execution proceedings 
can properly be regarded as a step-in-aid of execution, in my 
opinion to defer, or to ask time for, doing something which 
concerns the decree-holder himself cannot properly be regarded 


as.aiding execution. It is rather in my opinion postponing exe- _ 


cution. To say that it is aiding execution to ask for extended 
time for payment, because the decree-holder, if he gets time, 
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may be able to earn or borrow or otherwise raise money, appears 
to me unreasonable; and no decision has been-brought to our 
notice in which an application for time for that purpose 
has’ been held to be a step-in-aid of execution. The 
payment of the money may well be a step-in-aid of execution ; 
but the means and the opportunity of the decree-holder for 
raisifig it appear to me to be ‘entirely unconnected -with execu- 
tion. In my opinion, therefore, the application of the plaintiff 
for further time to make the payment was not a step-in-aid of 
execution. 


But Mr. Rajah Aiyar has contended alternatively that 
Art. 182 of the Act has no relation to this case, because in the 
decree no time was fixed for the payment of the amounts for 
improvements and they could not have been paid on the date 
of the decree as they had not then been determined. That 
appears to me to be a good argument, and, if it is so, then we 
must turn to Art. 181. If we do that, we find that the period 


„of limitation is three years from the date when the right to 


apply accrues. Mr. Rajah Aiyar indeed goes further and has 
contended that, as no time was fixed for payment in the decree, 
the plaintiff might have paid at any time up to the end of the 
twelve years, and. in support of that he has quoted Rukmina 
Kuar v. Sheo Dat Rai and Chhedi v. Lalu." Neither ‘of those 
cases appears to me to support that contention as each turned 
upon the interpretation of ‘the particular words of the decree 
concerned. In the first case the decree-holder was at liberty to 
pay the amount at any time in a certain month in any year. In 
the second case, which was one of pre-emption, time was held to 
run from the date of the payment of the pre-emption amount 
within the period allowed in the decree, Neither of those cases, I 
think, can help the plaintiff. The appropriate article appears 
to me to be Art. 181, and we have only to determine the date 
when the right to apply accrued. In this case the accrual could 
not be a continuing thing; the right must have accrued on some 
particular date. . Now, as I have said, the District Judge left 
the amounts to be paid for improvements unsettled in the decree, 
and under the decree they were to be fixed later on the report 
of a commissioner. A commissioner was appointed, and on his 
report the /District Judge fixed the amounts on the 12th of 
November, 1920. In my opinion the effect of that was that 
those amounts were fixed upon that day and then became part 


10. - (1919) 17 A.L.J. 841, 11. (1902) I.L.R. 24 A. 300. 





trx] ‘THE MADRAS LAW JOURNAL REPORTS. 583 


of the decree. If. there was anything irregular in.the learned 
District Judge’s procedure in arriving at his decree in that way, 
the plaintiff or any one else concerned had his right to appeal; 
but that is‘not a question to be decided in execution. © The 
amounts were fixed on the 12th November, 1920, and-the order 
then made was that they should be paid by the 17th of December, 
1920. But, as I have mentioned, they were not paid, and that 
execution petition was eventually dismissed on the 16th of 
August, 1921. Mr. Rajah Aiyar contends that, even if we are 
to take the amounts as brought into the decree when the District 
Judge eventually fixed them in November, 1920, yet, because 
the execution petition was not disposed of until the 16th of 
August, 1921, his right to apply within the meaning of Art. 181 
did not arise until the disinissal of the petition on the 16th of 
August, 1921. That appears to me an untenable contention. 
The suggestion is that the fixing of the amounts on the 12th of 
November, 1920, was merely an interlocutory matter, which did 
not really take effect until the execution petition was finally dis- 
posed of in August, 1921. But, if we look upon the fixing of the 
amounts as an interlocutory matter incidental to the execution 
petition, when that petition was dismissed, the order fixing the 
amounts went with it. I do not think that is the proper way 
to regard-the matter. If we remember the way in which this 
decree was drawn, the fixing of the amounts. by the learned 
District Judge on the 12th of November, 1920, appears to me 
to have been the final settling of the decree, and from that date 
the plaintiff was at liberty to make his payment and his right 
to apply within the meaning of Art. 181 accrued. 

Mr. Rajah Aiyar has raised one’ more contention, viz., 
that even apart from the facts that no date for payment.was 
fixed in the decree and payment could not be made on the date 
of the decree, Art. 181 of the Limitation Act does not apply to 
this case, but only S. 48 of ‘the Code of Civil Procedure, which 
‘gives the decree-holder 12 years from the date of his decree 
for his application. That contention depends’ upon the wording 
of Art. 181. The wording is “applications for which.no period 
of limitation is provided elsewhere. in this schedule or by S. 48 
of the Code of Civil Procedure, 1908.” Mr. Rajah Aiyar sug- 
gests that S. 48.of the Code of Civil Procedure does provide a 
period of limitation, 12 years for all decrees other than decrees 
for injunction, and that, if we exclude from Art. 181 all appli- 
cations which are provided for in other ‘articles'of the Limita- 
tion. Act and also decrees (other than decrees for injunction) 
which are provided for in S. 48 of the Code, there is very little 
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left for Art. 181 and certainly not enough to cover this case. 
That is a curious result oS what at first sight might be taken to 
be the grammatical meaning of Art. 181. If we look at Art. 182, 
we find that the wording on the face of it may present almost 
the same difficulty. It runs: 

“For the execution of a decree or order not provided for by Art. 183 
or by S. 48 of the Code of Civil Procedure, 1908.” 

~ Literally, according to Mr. Rajah Aiyar’s interpretation, 
that would mean that Art. 182 first excludes decrees included 
within Art. 183 and then excludes every decree which comes 
within S. 48 of the Code of Civil Procedure. Then to what 
decrees other than decrees for injunction would Art. 182 apply? 
I think those conundrums arise only from a superficial view 


` of the wording of Arts. 181 and 182. Those articles like the 


rest of Schedule I of the Limitation Act must be read with S. 3 
of the Act. S. 3 of the Act provides that suits, appeals and 
applications made after the periods of limitation prescribed in 
the first schedule shall be dismissed, that is, these periods of, limi- 
tation set out in the different articles of Schedule I of the Act 
are only to be taken in reference to the question of dismissal. 
Then we come to Art. 182. -If we read it, as I think we ought 
to, “for the execution of a decree or order not provided for as 
regards dismissal by Art. 183 or by S. 48 of the Code of Civil 
Procedure,” there is no difficulty about it, because S. 48 of the 
Code only provides for the dismissal of execution petitions 
which come in after the period of 12 years. It has no applica- 
tion to execution petitions put in at an earlier date and does 
not purport to deal with them. And in the same way, if we 
read Art. 181, as “application for which no period‘ of limitation 
for the purpose of dismissal is provided elsewhere in this sche- 
dule or by S. 48 of the Code of Civil Procedure,” there is no 
difficulty about it, and in fact the universally recognised inter- 
pretation ‘of those articles is the right one, not the curious inter- 
pretation which Mr. Rajah Aiyar suggests from his view of 
the grammatical language of the articles, which is perhaps not 


very happy. 
` Mr. Rajah Aiyar’s last contention, therefore, that neitlier 


‘Art. 181 nor Art. 182 applies to this case, but only S. 48 of the 


Code of Civil Procedure, in my opinion also fails. 
In my opinion this appeal must be dismissed wiih costs. 
Anantakrishna Atyar, J—I agree. 


K.C. >. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, JUSTICE VENKATASUBBA Rao AND MR. 
JUSTICE MADHAVAN Nair. 


Kavanna Vana Ena Swaminathan alias 
Chidambaram Pillai ..  Appellant* (1st Deft.) 
v. 
Letchmanan Chettiar and others .. Respondents (PI. and 
2nd Deft.). 


Registration Act (XVI of 1908), Ss. 73 and 77—Order of refusal to 
register passed by Sub-Registrar—A pplication to Registrar under S. 73 (1) 
—Dismissal—Suit filed in Civil Court under S. 77—Thirty days period— 
Computation—Date of order or its communication to party—Pelition dis- 
inissed by Registrar as being time-barred—Order whether one of refusal. 

The plaintiff presented a sale-deed for registration before the Sub- 
Registrar on the 28th September, 1926. That officer declined to register the 
document on the 18th October as the executant failed to appear before him 
to admit registration. The Sub-Registrar’s order was despatched to the 
plaintiff and he received it on the 19th October. Thereupon he made an 
application under S. 73 (1) of the Registration Act to the District Registrar 
to establish his rights to have the document registered. The District 
Registrar held that the application was out of time and rejected it on the 
16th December. This order was communicated to the®plaintiff on the 20th 
December, 1926. Thereupon he filed a suit under S.-77 of the Act on the 
19th January, 1927. It was contended by the’.defendants that the suit 
having been instituted more than thirty days from the date of the order of 
the District Registrar was barred by limitation. 

Held, that, under the circumstances of the case, time should be calculat- 
ed only from the date when the order was communicated to the party, and 
consequently both the application to the Registrar under S. 73 (1) and 
the suit under S. 77 were not time-barred. 

Distinction between cases where the order of refusal is passed in 
the presence of the party and cases where it is made in his absence and 
without notice pointed out. 

Abdul Ali v. Mirja Khan, (1903) I.L.R. 28 Bom. 8, followed. 


Held, further, that an order dismissing a petition on the ground that 
it is time-barred is as much an “order of refusal” within the meaning of 
S. 77 (1) as an order dismissing the petition on the ground that it has no 
merits.. 


_ Appeal against the order, dated 2nd August, 1928, of the 
Court of the Subordinate Judge of Sivaganga in’ Appeal Suit 
No. 7 of 1928, preferred against the decree of the Court of 
the District Munsif of Sivaganga in Original Suit No. 45 of 
1927. . 
The Advocate-General (A. Krishnaswani Aiyar) and 
V. Ramaswami Aiyar for appellant. 

T. R. Ramachandra Atyar and S. R. Dikshit for 
respondents. - ` 
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The Court delivered the following 

JupcmMents. Venkatasubba Rao, J—The question we 
have to decide is, what is the meaning of the expression ‘‘mak- 
ing of the order’’ in Ss. 73 and 77 of the Indian Registration 
Act? The plaintiff on 28th September, 1926, presented, to the 
Sub-Registrar for registration, Ex. A, the sale deed executed 
in his favour by the Ist defendant. The latter, in spite of 
notices served upon him, failed to appear before the officer in 
question, and, on the 16th of October the plaintiff filed a state- 
ment requesting the Sub-Registrar to make an order refusing 
registration. After making an order to that effect on the 18th 
of October, the Sub-Registrar sent a post-card, Ex. B, to the 
plaintiff informing him of the order and it reached him 6n the 
19th of October. The plaintiff on the 18th of November 
applied to the Registrar under S.73 to establish his right to have 
the document registered. That section enacts that the applica- 
tion should be made within thirty days after the making of the 
order of refusal by the Sub-Registrar. If the terminus a quo is the 
date when the order was communicated to the plaintiff, the appli- 
cation is in time; but if the thirty days should be computed 
from the date of the order, the application is a day too late. 

The District Registrar rejected the application. on the ground 
that it was barred by time. He made his order on the 16th 
of December and forwarded it to the plaintiff on the 20th and 
it reached him on the 23rd. The plaintiff filed the suit from 
which the present appeal arises on the 19th of January, 1927. 


. S. 77 enacts that the party desiring to impeach the order of 


the Registrar should file a suit within thirty days after the 
making “of an order of refusal. If the starting point is the date 
of the District Registrar’s order, the suit is out of time by 
four days; if it is the date when the order reached the plaintiff, 
the suit is well within time. -The District Munsif dismissed the 
suit, holding that it is time-barred. The lower appellate Court 
took the opposite view and remanded the suit for further trial. 

I shall now notice briefly the various sections that have a 
bearing on the point to be considered. S. 35 provides that if any 
person by whom the document purports to be executed denies 
its execution, the Sub-Régistrar shall refuse to register the docu- 
ment. It is conceded that failure of the executant to appear 
amounts to a denial of execution by him. See Sivarama Pattar 
Kartakar v. Krishna Aiyar’ and Chhotey Lal v. Collector of 
Moradabad.” 











1. (1914) 26 M.L.J. 307. 
2; (1922) L-R. 49 I.A. 375: LL.R. 44 A. 514 at 517 (P.C.). 
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SSA says that when the Sub-Registrar so refuses, he shall 
make an order of refusal and record his reasons for such order 
in his Book No, 2 and endorse the words “Registration refused” 
on the document: i E 


S. 73 (1) enacts that when a Sub-Registrar has refused to 
register a document on the- ground that the alleged executant 
denies its execution, the person against whom the order is made; 
may, within thirty days after the making of the order of refusal, 
apply to the ‘Registrar in order to establish his right to have 
the document registered. l a l 

`S. 76 says that every Registrar refusing to direct’ the regis- 
tration of a document shall make an order of refusal. 


Lastly, S. 77 enacts, that any. person claiming. under such 
a document may, within.thirty days after the making of the order 
„of refusal, institute a suit for a decree directing the document 
to be registered. i 


I have now referred to the relevant sections of the Act and 
shall proceed to consider the points-raised. Apart from autho- 
rity, it seems to me that there can- be no. valid order unless it 
is made after notice to the parties affected by it;-or. it is com- 
municated to them in the absence of ‘such notice. To take a 
contrary view. seems opposed to reason and principle.- The 
learned Advocate-General for the defence contends that we 
must have regard to the express wording of the Act and that 
the words “making of the order” are too distinct to admit of 
any liberal construction. The answer is that no two constructions 
are possible, the meaning I have suggested being the only rea- 
sonable construction of the words: The very word “order” by ne- 
cessary itnplication means, in law, that the party affected has had 
reasonable notice of it. Not a single case in India has been 
brought to our notice which takes a’ different view. On the 
contrary, every decision “on the point seems to recognise the 
principle’ I have stated. That any particular ruling proceeds 
on the special provisions of any Act makes, in my Opinion, no 
difference: Abdul Ali v. Mirja Khan? is a case under S. 77 
of the Indian Registration Act and ‘is directly in point.- The 
same rile has been’ laid down without equivocation in Anna- 
malai v. Cloete, Seshamma v. Sankara,’ The S ecretary of State 
for India v. Gopisetti Narayanaswami Naidu! and M ahipat v. 
Lakshman.” The essence of the rule is that the decision should 





- 3. (1903) I.L.R. 28 B. 8, 
4. (1883) I.L.R. 6 M. 189. . 5. (1888) I.L.R. 12 M. 1. 
6. (1910) I.L.R. 34 M. 151. 7. (1900) I.L.R. 24 B. 426. 
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be passed in such circumstances that the parties should have 
reasonable notice of it. If when a petition is presented or a 
case is heard, the order is then and there made in the presence 
of the parties, no further question arises; if the making of the 
order is postponed, the parties should be given notice of the 
adjourned date, so that they may be present and hear the deci- 
sion when passed. If, in these two cases, the party owing to 
his own fault, does not become aware of the order, it neverthe- 
less takes effect at once. If.an order is made without previous 
notice, it does not become operative until it is communicated. 
These, in my opinion, are rules which are in conformity with 
justice and common sense. 

In the present case, the allegation in the plaint has not been 
challenged, that the Sub-Registrar neither fixed a date for pro- 
nouncing his order, nor gave notice of any day having been 
fixed. The same remark applies to the order made by the 
District Registrar. , i : 

The learned Advocate-General for the defence relies upon 
certain English cases; but, if properly examined, they support 
my view rather,than establish the contrary. The first case 
relied on is The King v. The Justices of Staffordshire® Lord 
Ellenborough in that case no doubt says: 

“It is, however, a case of great grievance and hardship where the interests 
of parties are thus invaded by an order made behind their backs; and may 
be a good ground to apply to Parliament for a revision of the clause of 
appeal; lt we cannot remedy the abuse.” i 

These observations are apt to mislead if regard be.not had 
to the facts of the case. Under the statute, any resident of 
the locality aggrieved by the order had a right of appeal. The 
party that preferred the appeal was a member of the public 
and was not a person directly concerned with the proceeding. 
It was such a party that urged that he had no notice of the 
order. In refuting his contention, Le Blanc, J., points out 
that, if the right of appeal were to depend, in the case of a public 
highway in which all the King’s subjects are interested, on 
personal notice of the order in respect of each subject, there 
never would be an end of the time for appealing. This case, 
therefore, does not support the view urged for the defence. 


The next case relied on by the learned Advocate-General is 


The Queen v. The Justices of Derbyshire? This does not help 
him, as there is nothing in it to show that the surveyor referred 











“8. (1802) 3 East 151: 102 E.R. 554. 
9. (1845) 7 Q.B. 193: 115 E.R. 461. 


LIX | THE MADRAS LAW JOURNAL REPORTS. 589 


to in-the judgment did not have an opportunity of knowing p 
order, when it was made. 


The Queen v. Barnet Sanitary Authority” is a very instruc- - 
y y y 


tive case on the point. Under the Act, a rate as well as an 
order may form a subject of appeal. In the former case, the 
time counts from the date when the party has notice of the 
rate; in the latter, from the date when the order itself is made. 
Why is this distinction made? Blackburn, J., points out, that 
a person may be rated behind his back, but prima facte, an 
order is not so made. Mellor, J., even more pointedly observes: 
“The local authority had, under the Act, an opportunity to show cause 
and unless they chose not to appear, the order could not have been made 
in their absenée.” 
I may lastly refer to Ex parte Johnson™ which recognises 
the anomaly involved in the position, that a party is hound by 
an order which he had no reasonable opportunity of knowing. 


It is, therefore, clear that the view contended for by the learn- 
ed Advocate-General is opposed to the English and the Indian - 


cases alike. 

A feeble attempt has next been made to show that the order 
of the District Registrar rejecting the application as time- 
` barred is not an order of refusal under S. 77. This contention 
is clearly opposed to section 76, which makes no distinction he- 
tween one kind of refusal and another. Whatever be the ground 
of his decision, the order is one of refusal. What significance 
can possibly attach to the fact that the ground of refusal was 
that the application was barred? No case has held that rejection 
of an application on the ground that it is barred is not an order 
of refusal. Before a party can come to a Civil Court, he is 
bound as a condition precedent, to apply to the Registrar with- 
in a stated time. If the Registrar rightly holds that the appli- 
cation made to him is barred, it is obvious that the condition 
precedent has not been fulfilled. The civil suit in such a case 
is clearly incompetent. This, and no more, is the effect of the 
cases to which we have heen referred, namely, Kunhimmu v. 
Viyyathammo,” Edun v. Mahomed Siddik, Gangadhara v. 
Sambasiva'*.and Udit Upadhia v. Imam Bandi Bibi. . 

In the result, the appeal fails and is dismissed with the costs 
of the first respondent. 





10. (1876) L.R. 1Q.B.D. 558. 11. (1863) 32 L.J.M.C. 193: 122 ER. 354. 


12. (1884) I.L.R. 7 M. 535 at 537. 
13. (1882) I.L.R. 9 C. 150 at 154. 
14. (1916) I.L.R. 40 M. 759 at 764: 33 M.L.J. 51. 
15. (1902) I.L.R. 24 A. 402 at 413 (F.B.). 
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Madhavan Nair, J:—This Civil Miscellaneous Appeal arises 
out of a suit instituted by the plaintiff under section 77 of the 
Indian ‘Registration Act ‘for getting-a decree directing the sale 
deed, dated 4th January, 1926; executed to him by the 1st defend: 
ant, to be registered in the Sub-Registrar’s office at Sivagariga. 

' “The ‘facts’ are. briefly these: The plaintiff ‘presented the 
die deed for registration before the Sub-Registrar of Sivagahga 
on the 28th September, 1926. That officer ‘declined to register 
the document on the 18th October, 1926, as the executant failed 
to appear before him to admit registration. t'is ‘conceded that 
his failure to appear amounts to “denial of execution’? under 
S. 35 of the Registration Act; see Radhakissen Rowra Dakna 
v. Chooneeloll Dutt," Sivarama. Pattar Kariakar v. Krishna 
Aiyar,? Ezekiel v. Annada" and Chhotey Lal v. Collector of 
Moradabad.? . The Sub- Registrar’ s order, was. despatched to 
the plaintiff and he. received it on the. 19th’ Octohber,. 1926; 
Thereupon he made an application under S. 73 ( 1) of the Indian 


© Registration Act to the District Registr ar at Ramnad to estab- 


lish his rights to have the document registered. Applications 
to the Registrar ynder this section should be made “within 30 
days after the making of the order of refusal” by the Suh- Regis: 
trar. The plaintiff's application was presented on 18th’ Novem- 
ber, 1926, iø., after 30 days from the date of the order of refusal 
by the Sub-Registrar,on 18th October, 1926, but within 30 days 
after the order was communicated to him. The District Regis- 
trar held that the application was out of time and rejected it on 
16th December, 1926. This order was.communicated to the 
plaintiff on 20th December, 1926. Thereupon the plaintiff insti- 
tuted this suit under S. 77 of the Registration Act. A ‘suit 
under this section should be instituted “within 30 days after 
the making of the order of refusal” by the District Registrar. 
The plaint in the preserit suit was filed on 19th January, 1927, 
îe., after 30 days from the date of the order of the District 
Registrar but within 30 days after it was communicated to him. 

It was.contended by the defendants (1) that the suit having 
been presented more than 30 days from the date of the order 
of the District Registrar rejecting the application, was barred 
by limitation, and (2) that the plaintiff has no right to institute 
the suit under S. 77 of the Registration Act, as it was not 
brought on any “order of refusal” by the Registrar, as the 

1. (1914) 26 M.L.J. 307. 
2. (1922) L.R. 49 LA. 375: LLR. Pra “514 (P.C.). 


16. (1879) I.L.R. 5 C. 
17. (1922) 36 C.L.J. 109, 
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application to the Registrar. was thrown out as time-barred; 
The District Munsif upheld.these contentions and dismissed the 
suit. without going into the merits.. On appeal.the learned .Sub- 
ordinate Judge-overruled them. and remanded. the suit to the 
Lower Court for. disposal. This appeal is by the defendants 
against the order of remand and the above contentions urged 
by them before the Lower. Courts are again pressed before us 
with great force by the learned Advocate-General. 


The provisions of sections 73° (1) and 77 (1) of the Indian 
Registration Act are as follows: —. . 
f Section "73 4) —“When a Sub- Registrar has refused to register a 
document on the ground that any person by whom it purports to be executed, 
or his- representative or. assign, denies its execution, any person claiming 


under such document, or his representative, assign. or agent authorised as 
aforesaid, may, within 30 days after the making of he order of ‘refusal, apply 


establish his right to have the document registered.” 


Section 77 (1).—‘‘ Where the Registrar refuses to order the document 
to be registered, under S. 72 or S. 76, any person claiming under such docu- 
ment, or his representative, assign or agent, may, within thirty days after 
the making of the order of refusal, institute in the Civil Court, within the 
local limits of whose original jurisdiction is situate tle’ office in which the 
document is sought to’ be registered, a suit for” a_ decree directing the 
document to be registered in such office if it be duly presented for registra- 
tion within thirty days after the passing of such decree. n 


` The first question for consideration is whether the suit is 
time-barred under S, 77 of the Registration . Act. ‘As already 
observed, a suit under this section will be within time, if it-is insti- 
tuted “within thirty days after the making of ‘the order of 
refusal’ by the District Registrar.” -It is argued, on one side, 
that the expression “making the order of refusal” in S. 77 of 
the Registration Act means only recording the order: of refusal 
in writing, and that the time should be calculated from the date 
of the “order of refusal,” in which case the plaintiff’s suit will 
be out of time; while, on the other side, it is contended that the 
expression means, not merely the recording of the order in 
writing by the Registr ar but communicating it to the party con- 
cerned, and that, in this case, time should be calculated on 
the date when the order was communicated to the plaintiff, i 
which case, his suit will be in time. The answer to the foes 
tion must depend on the special circumstances of each case. If 
the order of refusal is pronounced in the presence of the parties 
immediately after inquiry by the Registrar, so that the person 
concerned knows that his request has been refused, then there 
can be no doubt that time should be calculated from the date of 
the order; but if the order was not so pronounced, and the 
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person concerned does not know that his request has been refused, 
then it would not be just to hold that time should be calculated 
irom the date of the order.. How is an aggrieved party to 
take any action unless he knows that an adverse order has been 
passed by the Registrar? If the construction contended for by 
the appellant is accepted, then it is clear that in cases of this 
kind the party aggrieved may be altogether deprived of the pri- 
vilege of taking proceedings under S. 73 (1) and S. 77 of the 
Act. It is not contended that the Sub-Registrar and the Regis- 
trar pronounced their orders in the presence of the parties after 
the inquiry was over, or that those officers fixed any day for 
pronouncing their orders, or gave notice fixing any date for 
pronouncing them. In these circumstances, it seems to me that, 
in this case, time should be calculated only from the date when 
the order was communicated to the parties. An order to be 
valid under S. 77 of the Act should be passed in the presence 
of the parties; or after notice to them; if no notice has been 
given, then it should be communicated to them; in other words, 
the order to be a valid one must be brought to the knowledge 
of the par ty against whom it has been passed. It is conceded 
that there is no provision in the Act for communicating the 
orders of the Registrar and Sub-Registrar to the parties con- 
cerned. It seems to me, therefore, that the intention of the Act 
is that the officers should pronounce their ‘orders in the presence 
of the parties after the inquiry is over, or should do so, after 
giving the parties notice. 


This very question arose for decision in the Bombay High 
Court in Abdul Ali v. Mirja Khan? and it was held in that case 
by Chandavarkar and Ashton, JJ., that the expression “making 
an order” in S. 77 of the Indian Registration Act (III of 1877) 
means not merely the recording of the order of refusal in writ- 
ing but communicating it to the party concerned so as to bind 
him by it. The Punjab Chief Court also decided the question 


in the same way following Abdul Ali v. Mirja Khan’; see Kirpa 


Ram v. Asa Singh In our own Court, this particular point 
has not been considered in any case under the Registration Act, 
but attention may be drawn to cases under the Madras Survey 
and Boundaries Acts (XXVII of 1860 and IV of 1897), which 
contain an analogous provision limiting the period allowed 
for the institution of suits in which it has been held that time 


` does not begin to run until the date on which the decision sought 





to be set aside i is s communicated to the parties. (See Annamalai 


u- 





3. (1903) I.L.R. 28 B. 8. 18: (1917) 41 I.C. 76. 
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v. Cloete Seshamma v. Sankara® and Secretary of State for 
India v. Gopisetti Narayanaswami Naidu’ See also Mahipat 
v. Lakshman,’ a decision under the Khoti Act.) The correct 
principle is pointedly stated in Secretary of State for India v. 
Gopisetti Narayanaswanui Naidu : 


“A decision cannot properly be said to be passed until it is in some 


way pronounced or published under such circumstances that the parties 


affected by it lave a reasonable opportunity: of knowing what it contains. 
Till then, though it may be written out, signed and dated, it is nothing but 
the decision which the officer intends to pass. -It is not passed so long as 
it is open to him to tear up what he has written and write something else.’ 


In support of his contention that the time for the suit 
should be computed from the date of the- order, the learned 
Advocate-General mainly relied on three English cases, The King 
v. The Justices of Staffordshire,’ The Queen v. The Justices of 
` Derbyshire? and Tha Queen v. Barnet Sanitary Authority.” 
These cases appear at first sight to support his contention, but, 
when read in the light of their circumstances, these will not be 
found to be inconsistent with the view which I have expressed 
above. 


In The King v. The Justices of Staffordshire an order 
. was made ynder 13 Geo. III, c. 78 for turning part of a high- 
way. By section 29 of that statute, an appeal is given to “the 
party grieved by any such order-or proceeding at the next Quarter 
Sessions after such order made or proceeding had, etc.” It was 
held that the appeal must be made to. the Quarter Sessions next 
after the order made, without reference to any tiotice received 
hy such appellant. The reason why the learned Judges arrived 
at this conclusion appears in the following observations of Le 
Blane, J.:— 


“In the case of a public highway, all the King’s subjects may be said 
tu be interested, and to have a right to appeal against an order for stopping 
it up: and therefore if the right of appeal were to depend on personal 
notice of the order to the appellant, there never would be an end of the 
time for appealing.” 


In commenting on this case in The Queen v. The Justices 
of Derbyshire,’ which will be referred to presently, the learned 
Judges refer to these remarks of Le Blanc, J. From this we may 
infer that the literal construction, contended for, was put upon 
the words of the statute, as there would be no end of appealing, if 
such a construction was not adopted. Having regard to: these 


— 








“#, (1883) I.L.R. 6 M. 189. 5. (1888) I:L.R. 12 M. 1 
6. (1910) LL.R. 34 M. 151. 7. (1900) I.L.R. 24-B. 426, 
8. (1802) 3 East 151: 102 E.R. 554. F 
9. (1845) 7 Q.B. 193: 115 E.R. 461. 
` 10. (1876) L.R. 1 Q.B.D. 558, 
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observations, which give the reason for this decision, I do not 
think the case can be understood as laying down any general 
rule of interpretation. 

In The Queen v. The Justices of Derbyshire’ an order 
was made, uyler 4 and 5 Vic, c 59, requiring a sur- 
veyor of high) ‘ays to pay money out of the highway rates-in 
aid of turnpike funds. By S. 3 of that statute a right of appeal 
is given to the person aggrieved “within six days after such order 
shall be made or given.” It was held that the time for appeal 
runs from the making of. the order, not from the service. It 
may be gathered, from the following remarks of Lord Denman, 
C.J., appearing in the judgment that, in cases under the statute, 
the parties interested would have opportunities to know abcut 
the order at the time when it is made. The learned Judge says: 


“We may add that the Act provides some means for giving notoriety 
to the proceeding at the Petty Sessions, and even notice to the parties 
directly interested in opposing such an order.’’ 


It would appear (see Maxwell’s Interpretation of Statutes, 
7th Ed., page 7) that the order appealed against in this case 
must have been verbally pronounced by the Justices. If so, we 
may presume that it was pronounced either in their presence or 
after notice to them. 

‘In The Queen v. Barnet Sanitary Authority ® it.is clear 
from the report of the arguments that the order: was made in 
the presence of the përson affected by it. It also appears from 
the judgments of Blackburn, J. and Mellor, J., that the persons 
affected by the “order” or “conviction” in such cases always have 
opportunity of being present at the time when the orders affect- 
ing them are made. Blackburn, J., observes thus: 


“Where the appeal is against a rate, the ‘cause of appeal’ would prima 
facie be upon notice of the rate, but where the appeal is from any order 
or conviction, one would certainly, prima facie, say that as soon as the 
crder is made the party has a right to appeal, and is not bound to wait until 
the order is served.” 


The point is more explicitly stated by Mellor, J., who 


observes thus: 

“Here the local authority had, under the Act, an opportunity to show 
cause, and unless, they chose not to appear, the order could not have been 
made in their absence. . . . The cause of appeal begins from the time 
the order is pronounced. The order is not required to be in writing, it 
may be a verbal and informal decision, and the party convicted either does 
know or ought to know the grounds on which the Justices have proceeded.’ 

In this view, this case also does not support the appellant’s 


contention. Attention may also be drawn to the decision in 











7 9: (1845) 7 Q.B. 193: 115 E.R. 461. 
10. (1876) L.R. 1 Q.B.D. 558 at 561. 
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Ex parte Johnson,” where it was held that under 7 and 8 Vic. 
c. 101, section 4, which enacts that “within 24 hours after the 
adjudication and making of any order” in bastardy, the putative 
father may give notice of appeal to the Quarter Sessions, that 
the time must be counted from the oral adjudication of the 
Justices in Petty Sessions and not from the time when the 
formal order is signed by them. On the whole, I do not think 
that these English cases compel us to hold that the time for 
instituting the suit under S. 77 of the Registration Act must 
always be calculated from the date of the order of the refusal 
made by the Registrar, irrespective of the question whether the 
party concerned had notice of the order or not. 

It follows from what I have said that, since the plaint in 
this case was filed within 30 days after the order of refusal by 
the Registrar was communicated to him, this suit under S. 77 
of the Registration Act is not time-barred. For the same 
reasons, I must hold that the application to the Registrar under 
S. 73 (1) of the Act was also made in time and that the rejec- 
tion of it by the Registrar as time-barred was wrong. 

The next argument of the appellant is that the suit is not 
maintainable, as the Registrar rejected the plaintiff’s petition on 
the ground that it is time-barred without going into the merits. 
It is argued that such orders are not “orders of refusal” as con- 
templated by the section. I do not think that this contention is 
well founded. No authority has been cited in support of it. 
An order dismissing a petition on the ground that it is time- 
barred is as much an “order of refusal” within the meaning of 
the section as an order dismissing the petition on the ground 
that it has no merits. The Act does not make any distinction 
between those two kinds of orders. One of the conditions that 
should be complied with by a person ‘instituting a suit under 
S. 77 of the Registration Act is that he must show that he 
applied to the Registrar within the time allowed by law. If the 
Registrar rightly rejects the petition on the ground that it is 
time-barred, then it means, that the plaintiff did not comply 
. with this condition precedent to the maintenance of the suit 
under the section; and a suit under S. 77 of the Act will not 
therefore lie. This was all that was decided by the Allahabad 
High Court in Udit Upadhia v. Imam Bandi Bibi,- where. it 
was held that the Registrar’s order in that case rejecting the appli- 
cation as filed beyond time could not be considered as a “refusal 





11. (1863) 32 L.J.M.C. 193: 122 E.R. 354, 
15. (1902) I.L.R, 24 A, 402 (F.B.). 
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to register” within the meaning of the Act. The other deci- 
sions referred to by the appellant, Kunhimmu v. Viyyathamma,? 
Edun v. Mahomed Siddik”? and Gangadhara v.. Sambasiva,“ 
do not advance-his case any further. In this case, I have shown 
that the Registrar’s. order rejecting the application made by the 
plaintiff as time-barred is wrong, t.e., that the application’ was 
made in time; in other words, that the plaintiff has -complied 
with the condition precedent to the maintenance of the suit. 
It, therefore, follows that the plaintiff’s suit is maintainable. 
The Civil Miscellaneous Appeal fails and must be dismissed 


_ with costs of the first respondent. 


B.V.V. l Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice RAMESAM AND MR. JUSTICE 
CornIsit. 


N. Namberumal Chetti .. <Appellant* in both (PLf.) 

v. 
Veeraperumal Pidlai and others .. Respondents in both 
(Defendanis), 


` Indian Succession Act (XXXIX of 1925), Ss. 57, 213 and 307—Will 
dealing with immoveable property in Madras—Probate not taken—Pecu- 
niary .legacy—Claim to—Maintainability—Executor—Estoppel ` of—Aliena- 
tion for personal debts—Rights of alienee—Past immoral consideration— 
Validity of-—Ademption and satisfaction—General doctrine of—Applicability. 

In the case of wills executed outside Madras, probate need be taken 
of them only in so’ far as they relate to immoveable properties within 
Madras. A suit for a-pecuniary legacy, unconnected with any such pro- 
perty that may be dealt with by the will, is maintainable without probate. 

An executor who has entered upon his duties as such is estopped 
from pleading immunity from his obligation as executor, on the ground 
no probate has been taken out by him. 

- Munisami Chetti v. Maruthawmal, (1910) I.L.R. 34 Mad. 211: 20 
aT, 687 referred to. 

Under section 307 of the Succession Act, an executor has, no doubt, 
the power to dispose of the property for all purposes binding upon the 
estate and even wheré the executor deals with the property for purposes 
not strictly binding on the estate, the alienations cannot be questioned 
so as to defeat the bona fide alicnee who had no notice of the fact that 
the executor was using his powers for purposes not binding upon the 
estate. But where the alienation is made for purposes not binding on 
the estate and the alience has notice of the fact, the principle does not 
apply. À 

*O.S. Appeals Nos.’ 66 and 125 of 1928. f 28th February, 1930. 

12. (1884) I.L.R. 7 M. 535 at 537. 
13. (1882) I.L.R. 9 C. 150 at 154. 
14. (1916) I.L.R. 40 M. 759 at 766:.33 M.L.J. 51, 





~ 
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* Williams on Executors, p. 697, referred to. 


_ Bank of Bombay v. Suleman Somji, (1908) L.R. 35 I.A. 139: ILL.R. 
33 Bom. 1: 18 M.L.J. 435° (P.C.), followed. 


Per Ramesam, J—Past immoral consideration is good consideration. 


` "Lakshminarayana Keddigr v. Subhadri Ammal, (1902) 13 M. L.J. 7, 
approved. 


Husseinali v. Dinbat, (1923) 25 Bom. L.R. 252; Kisondas v. Dhondu, 
(1919) I.L.R. 44 B. 542; Ganapati Chetti v. Sundararaja Pillai, (1929) 
M.W.N. 828, dissented from. 


Obiter —The general principles underlying Ss. 177 and 179 of the Suc- 
cession Act regarding ademption and satisfaction are applicable even to 
wills not governed by the Act. 


. ` On appeal from the decrees of the Honourable Mr. 
Justice Beasley (now Chief Justice), dated 7th August, 1928 
and 25th September, 1928 and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in C.S. 
No. 300 of 1927. 

S. Varadachariar, V. Masilamani Pillai, C. Krishnama- 
chariar and T. S. Venkatesa Aiyar for appellant. 

V. Radhakrishnayya for respondents. 

The Court delivered the following 


= Jupements. Ramesam, J.—These appeals arise (out of a 
suit, C.S. No. 300 of 1927, filed by one Namberumal Chettiar 
against four defendants. The ist defendant is Veeraperumal 
Pillai, nephew and executor of the estate of P. Appasami Pillai, 
who died on the 4th of October, 1921. “The 2nd defendant is 
Kanthammal, ‘the illegitimate daughter of Appasami Pillai. The 
3rd defendant is the Official Assignee’ in whom the property 
of the lst defendant is now vested on: account of insolvency: 
The 4th defendant’ is Mr. S. G. Satagopa Mudaliar, an Advo- 
cate of this Court, who was in 1923 the Receiver of another 
estate which was the subject of a litigation and who in the 
capacity of such Receiver advanced a loan of 24 lakhs to the 
lst defendant-executor on a deed of mortgage, dated the 10th 
of April, 1923; and he is impleaded in this suit as such 
mortgagee. 

The suit was for the administration of the estate of. the 
deceased Appasami Pillai and for the recovery of the balance 
of ‘legacy of Rs. 15,000 with further interest and of a sum of 
Rs. 15,000 due on a promissory note with further interest. The 
suit came on for trial before Beasley, J., as he then was, and 
he dismissed the suit for the legacy but gave a decree for the 
balance of the money due on the promissory note after credit- 
ing the admitted payments towards that note, the decree being 
executable against the assets, if any, of the deceased Appasami 
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Pillai now in the hands of the 1st defendant personally. The 
plaintiff files these two appeals separately, one in respect of the 
legacy and the other in respect of the promissory note. 

The further facts necessary for understanding the points 
arising in these appeals are as follows:— f 

Appasami Pillai was for nearly thirty years before his 
death keeping one Aparanji Ammal and she was living with 
him in his house as his wife. He had by her a daughter Kan- 
thammal, 2nd defendant, already mentioned. On the 11th of 
August, 1915, he executed a will, Ex. A-5, under which he de- 
vised two of his properties (items 9 and 10) to his elder 
brother’s son-in-law, Srinivasa Pillai, and all the rest of his 
properties to his elder brother’s son, Veeraperumal Pillai, 1st 
defendant in the suit, whom he named as executor to the will. 
About a year before his death, that is on the 19th of October, 
1920, he addressed to his nephew (lst defendant) a letter 
Ex. A-6 containing testamentary dispositions. This letter shows 
that it was written at his residence known as “Winning Post” 
near the Guindy Race Course, Guindy, outside the Original Side 
Jurisdiction of Madras. In this letter he says: 

“If I should depart this life you will pay to my beloved second wife 
M. Aparanji Ammal the sum of Rs. 15,000 and you will take the whole 
of my property both moveable and immoveable I am possessed of.” 

Three days afterwards, that is, on the 22nd’ of October, 
he and the executor, that is, the 1st defendant, executed a pro- 
missory note, Ex. A-1, for Rs. 15,000 in favour of the said 
Aparanji Ammal with interest at 4 per cent. per annum. He 
died, as I have already mentioned, in October, 1921. In December, 
1921, the executor applied for a probate of the will, Ex, A-5 
and of the letter; Ex. A-6. This application was numbered as 
T.O.S. No. 1 of 1922, the affidavit of assets filed with it, dated 
the Ist of December, 1921, being Ex. A-4. A brother of the 
Ist defendant, named Sethurama Pillai, filed a caveat; but pro- 
bate was ordered. There was an appeal by Sethurama Pillai 
(O.S.A. No. 67 of 1922). The matter was compromised. 
The ist defendant promised to pay Rs. 50,000 to Sethurama 
Pillai and the latter withdrew his appeal. Soon after the 
withdrawal, the 1st defendant applied for a loan of 24 lakhs 
to the 4th defendant. Ex. A-3 is the deed of mortgage for 
the amount. It recites that the purpose of the mortgage was 
to pay off the following sums of money:—(1) a sum of 
Rs. 29,015 due to Shah Agarchand Manmal on two mortgage 
deeds of 1921 executed by the testator and renewed by the 
Ist defendant after his death, (2) a sum of Rs. 41,600 due to 


x 
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the Secretary of the Sri Madhava Mohanji Temple on a mort- 
gage executed-by the testator, (3) a sum of Rs. 15,000 directed 
to be paid to Aparanji Ammal under the will, (4) the cost of 
taking out probate, etc., estimated at Rs. 15,000, (5) a sum of 
Rs. 38,773-14-6 due from the Ist defendant to Messrs. Gillan- 
ders Arbuthnot & Co. in connection with his timber trade 
and (6) a sum of Rs. 1,05,000 due to Kannailal on a deed of 
‘mortgage, dated the 2nd of March, 1922, executed by the 
Ist defendant for himself and on behalf of his minor son. The 
total of these items come to about Rs. 2,44,000. It will be 
seen from the above description that two of the items amount- 
ing to about Rs. 1,43,000 representing the private and personal 
debts of the mortgagors, the 1st defendant and his son, and 
the small balance of Rs. 6,000 was also utilised by them per- 
sonally. The other four items amounting to Rs. 1,00,615 re- 
present debts for purposes binding.on the estate. It will be 
observed that the Ist defendant in executing the above mort- 
gage apparently thought that the will, Ex. A-5, and the letter, 
Ex. A-6, both refer to the same sum of Rs. 15,000 and that he 
has only to pay a sum of Rs. 15,000 to Apayanji Ammal. It 
is true that he does not say so in so many words. But as he 
does not provide for the payment of Rs. 30,000 to Aparanji 
Ammal, that must have been his understanding of the transac- 
tions. The probate was never taken. Some years afterwards 
the 1st defendant became an insolvent. Immediately after the 
mortgage, Rs. 2,000 was paid to Aparanji. Ammal. Five 
months afterwards another Rs. 1,000 was paid. In September, 
1924, a sum of Rs. 1,000 was paid. In September, 1924, a 
sum of Rs. 600 and in June, 1925, another Rs. 400 was paid 
to Kanthammal, daughter of Aparanji Ammal, who must have 
died some time before September, 1924. Kanthammal, who 
succeeded to, Aparanji Ammal’s right to the legacy and in the 
promissory note as her daughter assigned her right to the pre- 
sent plaintiff, Namberumal Chetti. He filed the suit’ on the 
30th of May, 1927. The learned Trial Judge held that, as no 
probate was actually taken of Exhibits A-5-and A-6, the plain- 
tiffs claim to the legacy fails, that the consideration for the pro- 
missory note was 30 years’ past cohabitation of Aparanji Ammal 
with the testator, it was not illegal and bad consideration as 
it was for past immoral services. He, therefore, gave judg- 
ment for the balance due on the promissory note. 

One of the questions argued in appeal is whether Ex. A-6 
should be called a will or codicil and whether the plaintiff's 
claim cannot be established unless a probate is taken out for 
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it. As will be seen, the first part of this question is really im- 
material. It matters little whether you call Ex. A-6 an in- 
dependent will or codicil. Seeing that, between Exs. A-5 and 
A-6, items 9 and 10 originally mentioned in Ex. A-5, have 
ceased to be the testator’s property, there could be no legacy ‘of 
these items to Srinivasa Pillai; and as the disposition of the 
rest of the property to the Ist defendant was repeated in 
Ex. A-6, it seems to me that Ex. A-6 is a complete and in- 
dependent will by itself. The only need to refer to Ex..A-5 is 
to find out the executor of the deceased’s estate. Ex. A-6 may, 
therefore, be regarded as a complete will and not supplemental 
to some other will which it adds to or modified. Butit ‘is 
unnecessary to pursue this question any further. As to which 
or any of these two documents requires a probate, the law is 
contained in sections 57 and 213 of the Indian Succession Act 
(XXXIX of 1925) as amended by Act XXXVII of 1926. The 
provisions of Part VI, that is from section 57 to section 191, 
apply (1): to all Hindu wills executed in Bengal and within 
the local limits of the Ordinary Original Civil Jurisdiction of 
the High Courts of Judicature at Madras and Bombay, and 
(2) to all wills and codicils made outside these territories and 
limits so far as relates to immoveable property situate within 


‘those territories or limits. When we remember that section 57 


is a re-enactment of.the Hindu Wills Act of 1870, section 57 
(1). shows that,.in the case of wills executed outside Madras, 
probate: must be taken of them only inso far as ‘they rélate to 
immoveable properties situated within Madras. Ex. A-6 was 
written at Guindy, that is outside Madras; and, though part of 
it relates to-immoveable property situated within Madras, SO 
far as the legacy of Rs. 15,000 given to Aparanji Ammal is 
concerned, that disposition , does not relate to immoveable pro- 
perty within Madras. To that extent Part VI of the Succession 
Act. does not apply to the will and therefore no probate has to 
be taken. Clause (2) of section 57 shows that, even in respect 
of such Hindu wills, the Provisions of section 63 apply show- 
ing that in the case of wills executed outside Madras, some pro- 
visions of Part VI do not apply. If the contention of Mr. 
Radhakrishnayya for the respondents that probate must be taken 
for the whole of Ex. A-6 is correct, sub-clause (b) would 
have been worded “to all wills and codicils made outside those 
territories containing any disposition of immovéable property 
situated- within those limits’. The words “so far as” are limit- 
ing words, cutting: down what’ is indefinite to definite limits. 
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I am of opinion that in so far as the plaintiff has got to estab- 
lish a right to the legacy of Rs. 15,000 no probate need be 
taken of Ex. A-6 whether we regard it as a separate or inde- 
pendent will dr whether it be regarded as a codicil supplement- 
ary to the will, Ex. A-5. In either case, to the extent that the 
plaintiff’s right to the legacy is sought to be established no pro- 
bate need be taken of it. From the point of view of the 
executor, what is now sought is not to establish any right of 
his but only to fix an obligation on him. Vide Williams on 
Executors, page 219. It must be remembered that the ist de- 
fendant actually entered upon his duties as executor, applied 
for probate and got an order in his favour but for some reasons 
did not actually take out a probate. He would now be estop- 
ped from saying that he is not under any obligation as execu- 
tor, vide Munisami Chetti v. Maruthammal,*> which applies 
the principle of Srinivasa Moorthy v. Venkata Varada 
Aiyangar? 


The next question is whether the plaintiff has any rights 
over the estate of the deceased Appaswami Pillai. On this 
part of the case the contesting defendant is the 4th defendant. 
He has got a mortgage for 24 lakhs and he claims priority in 
respect of his mortgage over the plaintiff’s legacy. It must be 
observed that the mortgage was, as already pointed out, so far 
as the items binding on the estate and amounting to Rs. 1,00,615 
are concerned, is a mortgage properly executed by the executor 
and binding on the estate and, therefore, binding on the lega- 
tees also. The question is, whether, in respect of the other 
items, the mortgage has priority over the plaintiff's legacy. It 
is true that under section 307 of the Act an executor has power 
to dispose of the property for all purposes binding upon the 
estate and, even where the executor deals with the property for 
purposes not strictly binding on the estate, the alienations such 
as a sale or mortgage cannot be questioned so as to defeat the 
bona fide alienee who had no notice of the fact that the execu- 
tor was using his powers for purposes not binding upon the 
estate. This principle has been well established and it is clear 
from Lord Thurlow’s oft-quoted dictum. Vide Williams on 
Executors, pages 697 and 698; but where the alienation is made 
for purposes not binding on the estate and the alienee has 
notice of the fact, the principle does not apply. See foot- 
note (n) in Williams on Executors, page 697 and Bank of 


1. (1910) LL.R. 34 M. 211: 20 M.L.J. 687. 
2. (1911) L.R. 38 LA. 129: I.L.R. 34 M. 257: 21 Si 669 (P.C.). 
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Bombay v. Suleman Somjis In this last case their Lordships 


of the Privy Council after distinguishing the English cases of 


Graham v. Drummond* and Taylor v. Hawkins held that an 
alienee with notice of the fact that the executor was using it 
for his own purposes will not be protected. We think that the 
decision applies to the present case. The decision in Henson 
In re; Chester v. Henson? does not help the respondent. That 
decision only shows that the purchaser or mortgagee is not 
bound to see to the application of the mortgage money and that 
the executor need not expressly describe himself as executor in 
the instrument. This is perfectly true; but in this case the 
purpose for which the document was executed was partly not 
for the benefit of the estate and. on the face of the document 
this was known to the mortgagee. I am, therefore, of opinion 
that the plaintiff is entitled to recover the amount of the legacy 
from the estate subject to the mortgage, Ex. A-3, to the extent 
of Rs. 1,00,615 and its interest and but without being subject 
to the mortgage for the rest of the amount. 


The next question that arises is whether the plaintiff can 
recover any amotnt on the promissory note. It is said that 
the promissory note is for an immoral consideration. On this 
point I am inclined to agree with the view of the Trial Judge 
and not with the Bombay cases such as Husseinali v. Dinbat" 
and Kisondas v. Dhondu® relied on by Mr. Radhakrishnayya. 
In the English Law past immoral consideration is good consi- 
deration. if the document is under seal not because 
of the immorality but because in English Law past 
consideration is no consideration. In Indian Law past 
consideration is good consideration and as there is 
nothing immoral in remunerating a woman who has 
rendered services for such past services, the consideration 
is good. Vide Lakshminarayana Reddiar v. Subhadri Ammal,® 
per Bhashyam Aiyangar, J., with whose judgment I agree. I 
am unable to agree with the judgment of Sundaram Chetty, J., 
in Ganapati. Chetti v. Sundararaja Pillai’? Whether such 
consideration can act as a motive both for legacy and for any 
number -of promises may perhaps be doubted; but it is unneces- 
sary to. pursue this matter further as I am of opinion that in 
the circumstances of this case that the promissory note was 





3. (1908): L.R. 35- I.A. 139: LL.R. 33 B.?1: 18 M.L.J. 435 (P.C.). 


4. (1896) 1 Ch. 968. 5. (1803) 8 Ves. Jun. 209: 32 E.R. 334. 
+ 6 (1908) 2 Ch. 356. 7. (1923) 25 Bom. L.R. 252. 


© 8 (1919) ILR. 44 B. 542.. 9. (1902) 13 MLJ. 7. 
ZN a DE 10. (1929) M.W.N. 828. 
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not intended to give an additional sum of Rs. 15,000 besides the 
sum of Rs. 15,000 given by the letter, Ex. A-6, Mr.- Varada- 
chariar, the learned Advocate for the appellant, relied on 
Horlock v. Wiggins; Wiggins v. Horlock.* In that case the 
first deed was recited in the will as the argument of Mr. Stokes 
shows. The facts of the present case are different. It looks as 
if the promissory note was executed by the testator with a 
view to make the executor also a consenting party so that he 
might not afterwards throw obstacles in the way of the legatee. 
The whole evidence shows that the 1st defendant never borrow- 
ed from Aparanji Ammal. Paragraph 3 of the written state- 
ment raised the question that the promissory note has no consi- 
deration and issue 2, though it is clumsily framed, relates to 
this point. It cannot be said, therefore, that the question was 
not raised. The evidence is very clear and in the circumstances 
I think that the promissory note was not intended to give an 
additional sum of Rs. 15,000. It is true that sections 177 and 
179 do not apply to this will, but the principles of these sections 
as embodying the general equitable principles may apply. Vide 
Hassonally Moledina v. Popatlal Parbhudas.*2, But even if so, 
we have nothing to do with section 177 in this case, nor can 
section 179 help the appellant for nobody suggests that the be- 
quest adeemed. It is conceded that the legacy stands. The 
only. question is whether the promissory note is valid as for 
another additional sum. On the facts we find that it has no 
consideration and from the surrounding circumstances we think 
it refers to the same sum as the legacy. So that, even if sec- 
tions 177 and 179 are actually applicable they do not help the 
appellant. The result is that in modification of the decree the 
plaintiff’s suit so far as it relates to the promissory note and 
Appeal No. 125 of 1928 are dismissed as against 4th defend- 
ant with his proportionate costs but the decree as against the 
Ist defendant and Official Assignee will stand as it has not been 
appealed against. In Appeal No. 66 of 1928 a decree will be 
given as indicated above with interest at 6 per cent. which is 
the interest provided for in the Act. The plaintiff will have 
proportionate costs in the suit and ‘in appeal on the amount 
decreed. B 

In A.S. No. 66 there will be-a preliminary decree for 
administration. on the above lines and this Court will aş far as 
possible try to satisfy. the claim of plaintiff out of properties 
not included in the mortgage of the 4th defendant. 


11. (1888): 39 Ch.D. 142. 
12. (1912) LLR. 37 B. 211. 
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Cornish, J.—There can, I think, be no doubt that the 
letter, Ex. A-6, is a testamentary instrument., It says: 

‘*My dear Doray, My present state of health seems to me uncertain, 
if I should depart this life you will ‘pay to my beloveda second wife M. 
Aparanji Ammal the sum of Rupees Fifteen thousand and you will take 
the whole of my property both moveable and immoveable I am possessed 
of.” 

The words are informal but they clearly express the writer’s 
wishes as to the disposal of his property on the event of his 
death. It has been contended that as the testator gives the 
whole of his property to defendant 1, the “Doray’’ to whom 
Ex. A-6 is written, the direction with regard to the payment 
of Rs. 15,000 to Aparanji Ammal cannot be read as giving her 
a legacy. But if the testator’s intention was to make a be- 
quest to her, as I think it was, it cannot signify whether the 
testator instead of giving the bequest of Rs. 15,000 directly to 
Aparanji directed the defendant, his executor, to pay this sum 
to her. The question, then, is whether Ex. A-6 is to be re- 
garded as a codicil to the earlier will, Ex. A-5, which the testa- 
tor made in Madras on the 11th August, 1915, and of which 
defendant 1 was the executor and residuary legatee. “Codicil” 
is Uefined by section 2 (b), Indian Succession Act, as meaning 
“an instrument made in relation to a will and explaining, alter- 
ing or adding to its disposition and is considered as forming 
an additional part of the will.” Ex. A-6 does not in terms refer 
to the will, but is addressed to the person who was appoint- 
ed executor of the will; it directs him to pay a legacy which 
had not been given by the will, and it confirms the residuary 
bequest made to him by the will. It revokes nothing in the 
will. The legacy given to M. Srinivasa Pillai by the earlier 
will appears to have been adeemed; at all events, the proper- 
ties bequeathed to Srinivasa Pillai no longer formed part of the 
testator’s estate at the time of his death. In these circum- 
stances I am of opinion that Ex. A-6 must be regarded as “an 
instrument made in relation to a will and adding to its dis- 
position” and consequently a codicil to the will. It is also to 
be noted that the testator’s signature to the document is attest- 
ed by two witnesses in conformity with the requirements of 
a valid will governed by the Indian Succession Act. 


The codicil.was made at Guindy, outside the limits of the 
High Court’s Original Civil Jurisdiction and, in addition to 
the pecuniary legacy given to Aparanji, it confirmed by repeti- 
tion the residuary bequest given to defendant 1 by the will com- 
prising immoveable property within the High Court limits. 
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The executor (defendant 1) applied for probate of the will and 
codicil, and a grant was ordered, but no grant has been issued 
because the executor has not paid the appropriate Court-fee for 
the grant. Does the failure to produce probate prevent the 
plaintiff, who derives his title to the legacy as administrator of 
Aparanji’s estate, from establishing his claim to the legacy? 


Section 213 (1), Indian Succession Act, 1925, says: 


“No right as executor or legatee can be established in any Court of 
Justice, unless a Court of competent jurisdiction in British India has 
granted probate of the will under which the right is claimed.” 


But sub-section (2) provides: 

“This section shall not apply in the case of wills made by... any Hindu 

. where such wills are of the class specified in section 57.” 

Now, the class of the will specified in section 57 (1) com- 
prises (a) all wills and codicils made by any Hindu on or after 
September 1, 1870, within the local limits of the High Court’s 
Ordinary Original Civil Jurisdiction, and (b) all such wills and 
codicils made outside those limits “so far as relates to immove- 
able property situate within those limits.” The classification 
is taken from the Hindu Wills Act (XXI of 1870) now repealed. 
This Act applied to these classes of wills and codicils certain 
sections of the Indian Succession Act, 1865, corresponding to 
the sections set out in Schedule III of the Indian Succession 
Act, 1925, which have now been made applicable to such wills 
and codicils. The purpose, as explained in the preamble to the 
Hindu Wills Act, was “to provide rules for the execution, attes- 
tation, revocation, revival, interpretation and probate of the 
wills of Hindus within the territories subject to the Lieutenant- 
Governor of Bengal, and in the towns of Madras and Bombay.” 
By a later amendment of Act XXI of 1870, section 187 of the 
1865 Act (which corresponds with section 213 (1) of the 1925 
Act) was made applicable to these classes of wills and codicils. 
Section 187 adopts the English rule that the probate is the only 
legal evidence of the will in any question respecting a right to 
property under the will, or, as it has been said, it is only when 
the will has been proved that the Court has the legal optics 
through which to look at it: Johnson v. Warwick. As a gene- 
ral rule, no doubt, if probate of a will is necessary, any codicil 
is included in the probate, because the codicil is part of the will. 
But it is obvious from the classification of wills and codicils 
in section 57 (1), clauses (a) and (b), that a will and codicil 
. may have to be treated as separate instruments for the purpose 
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of the application of section 213 (1) and the other relevant 
sections of the Indian Succession Act. A will or a codicil made 
within the prescribed limits comes within clause (a) and is gov- 


. erned by the applied sections of the Indian Succkssion Act, but 
. a will or a codicil made outside the prescribed limits comes within 


clause (b) and is governed by those sections “so far as relates 
to immoveable property situate within those limits.” The plain 
meaning of these words is that in respect of a will or of a codicil 
coming within clause (b), section 213 (1) applies only to the 
extent of the will or codicil disposing of immoveable property 
within the prescribed limits, but does not otherwise apply to 
the instrument. There is nothing very strange in such an ex- 
ception being made when it is remembered that in England - 
formerly, the Court of Probate had no jurisdiction to authen- 
ticate a will so far as it related to real estate and that the pro- 
bate was no evidence at all of the validity or contents of a 
will as to such property. (See Williams on Executors, Vol. I, 
page 440, (10th Edition), and Burn’s Ecclesiastical Law, 
Vol. IV, pp. 332, 335). Upon this construction, probate of a 
will or of a caslicil within the category of section 57 (1), 
clause (b) of the Indian Succession Act, is not required as evi- 
dence of the will or codicil so far as any right to moveable 
property is concerned. It follows that the plaintiff’s claim to 
the pecuniary legacy under the codicil was maintainable with- 
out probate. 

The next question is whether the plaintiff can T in 
addition to the legacy, a sum of Rs. 15,000 due under a pro- 
missory note jointly executed in favour of Aparanji by the. 
testator and the executor. The date of the codicil is, 19th 
October, 1920, and the date of the pro-note is the 22nd Octo- 
ber, 1920. The two instruments are, therefore, practically 
contemporaneous. Reference has been made to Horlock v. 
Wiggins; Wiggins v. Horlock** where a husband by 
a separation deed, dated 7th September, 1844, coven- 
anted that his executors or administrators should, on his de- 
cease, pay to his wife £100 if she survived him; and by 
his will executed on the 9th September, 1844, he gave his 
wife £100 after payment of all his just debts. In holding that 
there was no presumption that one gift was intended to be in 


satisfaction of the other, Cotton, L.J., said: 
“In my opinion no such presumption arises in this case. The direc- 


` tion to pay the legacy is given after payment of all the testator’s just 


debts, and the instrument creating an obligation to pay the £100, which 
would be a debt, is so nearly connected in point of time with the execu- 


11. (1888) 39 Ch.D, 142. 
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tion of the will that they must be treated as. contemporaneous. I do not 
say that in no case can a presumption of satisfaction arise where the 
documents are contemporaneous.” 


And Bowen, L.J., said: 
“Then, again, the two documents, as regarded the testator’s mind, were 


contemporaneous, which is a circumstance to be considered, for the pre- 
sumption arises not on the will, but on the circumstances of the case.” 


Looking at the circumstances in which the pronote was 
executed and particularly to the fact that the note was executed 
by the testator and his executor, the latter being under no obli- 
gation of any sort to Aparanji when he executed the note, it 
seems to me that the proper inference is that the note was in- 
tended to be no more than an. additional security to Aparanji 
for the payment of the legacy, and the testator did not intend 
her to have. both the legacy and the amount covered by the pro- 
note. In this view it becomes unnecessary to consider the 
question whether the note is supported by consideration. The 
result is the same as that arrived at by the learned Trial Judge 
except that the plaintiff is entitled to the balance of Rs. 15,000 
as legacy and not as payable under the pronote. The rate of 
interest payable on a legacy when the testator is a Hindu is 
fixed by section 353, Indian Succession Act, at 6 per cent. and 
under section 351 interest begins to run from the expiration 
of one year from the testator’s death. I agree, for the reasons 
given by my learned brother, that the mortgage in favour of 
4th defendant to the extent to which it was raised for paying 
off the testator’s liabilities has priority over payment of the 
legacy, but that the legacy has priority over the mortgage to 
the extent of the amount borrowed by defendant 1 for the 
satisfaction of his present debts. 

K.C. - ——— Decree modified. 
PRIVY COUNCIL. 
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‘to restrain execution against tenure—Indian Limitation Act, 1908, Art. 120 
—Terminus a quo. 

Under the Bengal Tenancy Act, 1885, having regard to the provisions 
of Ss. 65 and 67, a decree for arrears of rent which includes interest not 
due, and not recoverable as rent, is not a proper rent decree which can 
‘be executed by a sale of the tenure under Chapter XIV. 

Under the Act of 1885 (differing, in this respect, from the previous 
law), a transferee of a tenure is not bound by a decree for arrears 
of rent’ obtained by the landlord against the recorded tenant whose interest 
in the tenure had then in fact ceased, and an effective rent decree can 
only be obtained against the transferee when he is impleaded as a party- 
defendant in the suit for such rent. 

Chintamoni Dutt v. Rash Behari Mondul, (1891) I.L.R. 19 Cal. 17 and 
Surapati Roy v. Ram Narayan Mukerji, (1923) L.R. 50 LA. 155: LL.R. 50 
Cal. 680: 45 M.L.J. 219 (P.C.), referred to. 

In the case of a transfer of a permanent tenure, whether volunta- 
rily or in execution of a decree, it will-be presumed, in the absence of 
evidence to the contrary, that the procedure laid down by Ss. 12 and 13 
of the Bengal Tenancy Act was duly followed, and that the proper sta- 
tutory notice was given, through the Collector, to the landlord. 

A suit by the transferee of a tenure for a declaration of his title and 
that the defendant-landlord has no right to have it sold in execution of 
an alleged rent decree, and for an injunction restraining him from so 
selling, is within Art. 120 of the Indian Limitation Act, 1908, and the 
“right to sue,” within the meaning of that Article, accrues when the land- 
lord first applies for the sale of the tenure, and not at the date of the 
passing of the rent decree. 

The effect of S. 170 (1) of the Bengal Tenancy Act is only that there 
can be no investigation, in execution proceedings held under Chap. XIV of 
the Act, of claims by third parties to an interest in the tenure, but it does 
not bar a substantive siit by the transferee of a tenure for a declaration 
of title and exemption from execution, nor can the section be invoked 
where the landlord seeks to utilise the machinery of Chap. XIV for the 
recovery of something that is not rent at all. 


Appeal No. 109 of 1928 from a judgment and decree, 
dated the 25th March, 1926, of the High Court, Calcutta, 
which reversed a judgment and decree, dated the 24th Decem- 


- ber, 1923, of the Subordinate Judge of Khulna. 


The defendants-appellants were landlords of a permanent Dar- 
ganti tenure, and they obtained three decrees in suits: (1) No. 8 
of 1911, (2) No. 26 of 1915, and (3) No. 11 of 1919. The 
High Court held, differing from the Subordinate Judge, that the 
said decrees were not decrees for rent, and could not be executed 
under the provisions of Chapter XIV of the Bengal Tenancy Act, 
1885, and they gave the plaintiffs-respondents the declaratory relief 
as prayed for. 

Against the said decree, the defendants appealed to His 
Majesty in Council. 

De Gruyther, K. C. and Parikh for’ appellants. ay 

Dunne, K. C. and Dube for respondents. 

De Gruyther, K. C., for appellants.—The decree in question 
is a rent decree under the Bengal Tenancy Act and can be 
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executed against the tenure. The only person I am obliged to 
sue is the registered tenant, and if I sue the registered tenant, 
the decree binds the tenure. 


Sections 42 et seq of the Act of 1885 show that if there 


is any transfer by the tenant, the landlord shall be notified. 
Before the Act of 1885, notice was given to the landlord 
directly. Now it has to be given through the Collector. I sub- 
mit that if no notice is given to the landlord, he is not bound 
to recognise anybody as a tenant except the person recorded 
in his register. 


The proposition I submit is this: If the landlord gets a 
decree for rent against any person who is recorded as tenant 
in the landlord’s roll of tenants, the decree is binding on all 
persons who claim through such tenant, or have an interest 


in the tenure (Shamchand Kundu v. Brojonath Pal Chow- - 


dhry', Rash Behary Bundopadhya v. Peary Mohun Mooker- 
jee, Panye Chunder Sircar vy. Hurchunder Chowdhry*, Jeo 
Lal Singh v. Gunga Pershad* and Fakir Chunder Dutt v. Ram 
Kumar Chatterjee"). 


There is no decision laying down that when a subsequent 
purchaser is not impleaded as a party-defendant the decree for 


rent is vitiated. The tenure is bound if the landlord obtains a | 


decree against persons who are recorded as tenants in his 
sherista. 


As the tenure was created before the Act of 1885 came 
into ‘force, the stipulation as to interest at 75 per, cent. could be 
given effect to: Ss. 67 and 178 and Madhu Mala v. Alfaauddi 
Kaz. The judgment of Jenkins, C.J., in this case shows that 
the mere fact that interest at 75 per cent. is included does not 
prove that it is not a rent decree. 


We submit, further, that the suit is time-barred. The 
plaintiff's right to sue accrued, under Article 120 of the Limi- 
tation Act, at the date when the rent decrees were passed, and 
not when an application was made to execute them. 


Dunne, K.C., for respondents—Under the Act of 1885 
the landlord is bound to sue the person who is the transferee 
of the tenure. The landlord had to bring the suit against me 
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as transferee. If he did not choose to make me a party, I am 
not bound. 


The decisions under the new Act lay down that a transfer 


‘is valid, irrespective of the question whether the’ landlord had 


notice of it or not. Under the Act there is no obligation on 
the transferee to give notice of transfer to the landlord. The 
system which existed prior to 1885 does not survive under the 
new Act: Kristo Bulluv Ghose v. Kristo Lal Singh", Mahomed 
Abbas Mondul v. Brojo Sundari Debia®, Chintamoni Dutt v. 
Rash Behari Mondu, Hemendra Nath Mukerji v. Kumar 
Nath Roy, Surapati Roy v. Ram Narayan Mukerji™ and 
Baistab Charan Chowdhury v. Akhil Chindra Chowdhur y 
The transfer is now complete as soon ‘as the document is regis- 
tered: Kiristo Bulluy Ghose v. Kristo Lal Singh". 


. It is admitted that all the heirs of the deceased tenants were 
not made parties to the rent stits. To have a valid decree for 
arrears of rent under the Act, the landlord must join all the 
heirs of the tenant as parties to the action: Srimati Faijunnessa 
v. Ramtaran Chowdhury, Kailash Chandra Mitra v. Brojen- 
dra K. Chakravarti and Abinath Chandra Roy v. Fulchand 
Chaudhuri", 


On the question of interest at 75 per cent. there-has been 
a vital change in this respect under the Act of 1885. S. 67 
lays down in terms a statutory rate of interest on arrears of 


rent, and nothing in excess of the rate is recoverable under the 
Act. a 7 


De Gruyther, K.C., replied. 


29th April, 1930. Their Lordships’ judgment was deli- 
vered by. 


Sir GEORGE Lownpes.—The appellants are the owners 
of a- ganti tenure known as Dahar Nalbunia in the 
Khulna District. On the 26th January, 1885, shortly before 
the passing of the Bengal Tenancy Act (VIII of 1885) the pre- 
decessor-in-title of the appellants created a dar-gattti or under- 
tenure in favour of three ladies (hereinafter referred to as the 
dar-gantidars) at an annual rent of Rs. 629-11-0 payable in 
four kists or instalments. By the terms of the kabuliyat then 





7. (1889) I.L.R. 16 C. 642. 8. (1891) I.L.R. 18 C. 360 (F.B.). 
9. (1891) I.L.R. 19 C. 17. 10. (1908) 12 C.W.N. 478. 
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éxecuted by the dar-gantidars. this tenure was non- -transferable, 
and provision was made for default as follows :— 


“In case of default in payment of any kist we shall pay “the whole 
amount of the Mist together with half of it by way of interest within the 
period from the date following the date of the kist, up to the 30th Chaitra 
of the same year. Besides the rent, we shall pay along with it all existing 
and future Government cesses, etc., according to the aforesaid Kistibundi, 
and in case of default of any kist we shall without any objection pay 
interest thereon in the way as stipulated above. If the rent for a’ year 
be not paid within the year, then we shall cease to have any right to’ or 
concern with the property on the Ist day of Baisakh of the next year. 
You will be entitled to take Khas possession of the same without insti- 
tuting any suit and without giving any notice, and the arrears of rent 
with interest for the year, together with interest on‘the same at the rate 
of l anna per rupee per month from the Ist day of Baisakh of .the follow- 
ing year up to the date of realisation of the same shall be recovered from 
our. other moveable and immoveable properties and from ‘our persons.” 


The effect of this was that upon any instalment of the rent 
beirig in arrear interest at the rate of 50 per cent. would be 
payable up to the end of the year, and that if a year’s rent was 
tnpaid the landlord would be entitled to re-enter, and the 
arrears and interest then due would carry further interest at 


75 per cent. per annum recoverable from „the dar-gantidars 
personally. 


These terms, however, were in effect modified by the opera- 
tion of the Tenancy Act which came into force ‘in November, 


1885. The dar-ganti which, it is now admitted, was heritable; 


was a “permanent tenure” within the meaning of the Act, and 
therefore became under S. 11 transferable; and by S. 65 thé 


dar-gantidars ceased to be liable to ejectment for arrears of 


rent, but their tenure was liable to be sold in execution of a rent 
decree, and the rent was made a first charge thereon. It was 
also. provided by S. 67 that arrears of rent should-bear simple 


interest at the rate of 12 per cent. per annum which was raised - 


by a later Act to 12% per cent. . 


From 1899 onwards the dar-gantidars appear to have been’ 


in difficulties. They incumbered ‘the tenure: the rent was not 


paid: rent suits were filed against them and decrees were passed. ` 
None of these suits seem to have been defended and the ‘decree’ 


in each case included, in addition to the 50 ‘per cent: interest 


on arrears, interest upon the aggregate sum due’at 75 pèr cent. - 
which was clearly chargeable only in the event of re-entry—an’ 
event which had not, and could' not under the Provisions of fe 


new Act, have taken place. 


“It is with the last three of these dectees det respectively, 
the 14th June, 1911, the 18th August, 1915, and’ the 7th Nov- 
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ember, 1919, that this appeal is concerned. After 1899 the 
dar-gantidars practically disappear from the scene, though their 
names, or as one or other of them died, the names of some of 
their heirs continued to be recorded in the landlord’s sherista, and. 
they figured as defendants in the regularly recurring suits for 
the rent, In the case of the earlier decrees prior to 1911 the 
decretal amount was paid, apparently without demur, by one or 
other of the incumbrancers, and a maze of proceedings resulted 
which are detailed in the judgments of the Indian Courts, but 


‘need not be further referred to here. It is sufficient to state 


that by 1911 the dar-gantidars and their heirs had ceased to 
have any interest in the tenure which it is now admitted even- 
tually vested in the respondents, subject to a charge in favour 
of one Hiramati who was not a party to the proceedings out 
of which this appeal has arisen. 


The three decrees now in question were obtained against 
the one survivor of the dar-gantidars and such of the heirs of 
the other two as were known to the appellants, and included 
(as stated above) interest upon the arrears at 75 per cent. 
None of the incumbrancers or execution purchasers to whom 
the real interest in the tenure had passed were at any time 
entered in the landlord’s sherista, nor were they made parties 
to any of the suits, or recognised in any way by the appellants 
who contended, relying upon the terms of the kabuliyat, that 
the tenure was not transferable. This contention was main- 
tained by them in the earlier stages of the present proceedings, 
though in view of the provisions of the Act of 1885 it has not 
been supported before this Board. 


In the case of the later decrees from 1911 onwards no 
‘payment was made, and apart from keeping them alive it does 
not appear that any effective step towards realisation was taken 
by the appellants until April, 1921, when they applied for exe- 
cution by attachment and sale of the tenure. This brought 
the respondents into action, and in November of the same year 
they filed the suit out of which this appeal has arisen in the 
Court of the Subordinate Judge of Khulna. The prayer of 
their plaint was for a declaration of their title to the tenure, 
and that the appellants had no right to have it sold in execution 
of the decrees above referred to, and for an injunction restrain- 
ing them from selling. The appellants defended the suit, their 
principal contentions being that the tenure was not transferable, 
that the decrees were good rent decrees binding on the tenure 
which could therefore be brought to sale in execution, and that 
the suit was out of time. The Trial Judge decided the first two 
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points in the appellants’ favour, and holding that the respondents 
had no title dismissed the suit. He did not think it necessary 
to come to any conclusion on the question of. limitation. 

‘The High Court on appeal reversed his decree, the main 
ground of the decision being that the decrees were not rent 
decrees which could be executed by sale of the tenure inasmuch 
as the 75 per cent. interest which was included in them was not 
due, and.could not be recovered, as rent. The learned Judges 
held that the respondents had acquired by purchase a right 
in the tenure though they thought it unnecessary to define its 


exact nature, and they granted the respondents a declaration to ` 


that effect and that the tenure could not be sold in execution, 
and an injunction as prayed. 


Before their Lordships it has not been seriously disputed 
that the inclusion in the decrees of the 75 per cent. interest, 
which was payable only on re-entry by the landlord, was wrong, 
and that this amount could not properly be charged on the 
tenure. But the argument for the appellants has been that 
they: were entitled to bring their suits against the tenants re- 
corded in their rent rolls, disregarding any tsansfer of their 
interests, and that having obtained decrees against them in rent 
suits filed under the Act of 1885 they had a statutory right to 
bring the tenure to sale, which could not be resisted by third 
parties whatever their interest in the tenure might be, and that 
no such third party could impugn the propriety of the decrees 
so passed. 


‘Their Lordships find themselves unable to accede to this 
argument. Before the Act of 1885 came into force the duty 
was laid specifically upon the transferee of a tenure to see that 
his name was recorded in the landlord’s sherista, and it may 
well have been that, if he failed without good reason to do this, 
he could not be heard to object to a decree passed against the 
recorded tenants, even though their interest in the tenure had 
in fact ceased. But the Act of 1885 made a radical change in 
this‘ respect. Instead of the transferee being bound to go to 
the landlord to get his name recorded, it was provided that a 
voluntary transfer must be by a registered instrument, and that 
before registration a fee was to be paid by the transferee and 
notice given by the registration office, through the Collector, to 
the landlord, or in the case of an execution sale by the execut- 
ing court. In this state of the law their Lordships can see no 
foundation for the contention that a landlord can ignore all 
transfers of the tenure and rely upon decrees obtained by him 

against persons whom he chooses for his own purposes still to 
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record as his tenants, though he knows, or must be taken to 
know, that their interest in the tenure has ceased. 


. Inthe present case their Lordships have ng doubt that the 
landlord had notice of the other interests which had come into 
éxistence, There is uncontradicted evidence to this effect in the 
fecord, and in the case of the earlier decrees the predecessor-in- 
title of the appellants accepted payment from persons whom she 
must have known were incumbrancers. . But apart from this 
their Lordships have no hesitation in presuming, in the absence 
of evidence to the contrary, that the procedure laid down by 
Ss..12 and 13 of the Act was duly followed, and that’ the pro- 
per statutory notice was given of the various incumbrances and 
execution ‘sales from which the respondents’ title has evolved. 
That the appellants did not choose to record the names of the 
transferees is neither here nor there; the reason for their not 
doing so was almost obviously that they were unwilling to 
recognise the transferability of the tenure. If it was, as is now 
admitted, statutorily transferable, their Lordships know of no 
principle of law, nor have they been referred to any provision 
of the Act, whith justifies the contention of the appellants. It 
would, indeed, appear from the decision of the Board in Sura- 
pati Roy v. Ram Narayan Mukerji and other cases decided 
in India (see, for instance, Chintamoni Dutt v. Rash Behari 
Mondul’) that the original tenure-holders would no longer be 
liable for the rent, and that an effective decree, therefore, could 
only be obtained against the transferees. But, in the present 
case, it being clear to their Lordships that the decrees which 
the appellants claim to execute by the sale of the tenure were 
not, for the reasons assigned by the High Court, proper rent 
decrees, they. think it is impossible to hold that the respondents 
are bound by them. 


Reliance has been placed by counsel for the appellants upon 
S. 170 (1) of the Tenancy Act, which made Ss. 278 to 283 of 
the Civil Procedute -Code of 1882 (now O. 21, rr. 58 to 63 of 
the Code of 1908) inapplicable to a tenure attached in execu- 
tion of a decree for. arrears of rent. The effect of this provi- 
sion is that there can be no investigation in execution pre- 
ceedings held under Chap. XIV of the Tenancy Act, of claims by 
third parties to an interest in the tenure, but it does not, in their 
Lordships’ opinion, bar a substantive suit such as that filed by 
the respondents. In their Lordships’ view it is only arrears of 


9. (1891) I.L.R. 19 C. 17. 
1. (1923) L.R. 50 LA. 155: ILL.R, 50 C: 680: 45 M.L.J. 219 (P.C.). 
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rent that are charged by S. 65 upon the tenure, and it is only 
such arrears that can be realised in execution by the sale of 
the tenure. Chap. XIV of the Act does not purport to enlarge or 
restrict the exeacise of this right, but only provides the machin- 
ery for working it out. If a landlord seeks to use this 
machinery for the recovery of something that is not rent, to 
the prejudice of a third party on whom the decree is not bind- 
ing, it would be a manifest injustice to deny him the right to 
object, and it would require very clear words in the Act to 
induce their Lordships to impose this penalty upon him. 

It only remains to deal with the question of limitation. 
The contention of the appellants is that the suit, not having 
been brought within six years of the passing of the first two of 
the three decrees in question, is barred in respect of them by 
Art. 120 of the First Schedule to the Limitation Act (IX of 
1908). The respondents admit that this article governs the 
suit, but say that their. “right to sue,” which defines the start- 
ing point of the period, only accrued in April, 1921, when the 
appellants first applied for the sale of the tenure, and their suit 
was brought in November of that year. The, Trial Judge (as 
already stated) made no pronouncement upon “this issue. The 
learned Judges of the High Court agreed with the respondents’ 
contention, and their Lordships have no doubt that they were 
right for the reasons given in their judgment. 

Their Lordships think that the appeal fails and should be 
dismissed with. costs, and they will humbly advise His Majesty 
accordingly. 

Solicitors for appellants: 


Solicitors for respondents: 
K.J.R. 


Stanley, Johnson and Allen. 
Watkins and Hunter. 
Appeal dismissed, 
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after death of that person and without his consent—Validity—Consent, if a 
condition precedent—Motives for adoption—Official translation of 
documents. a 

The fundamental rules as to the construction of documents are the 
same in England and in India. While the Court mu&, no doubt, have 
regard to the surrounding circumstances, and, in the case of a document 
executed by an Indian, to the fact that his surroundings, his manners, etc., 
are often different from those of an Englishman, the duty of the Court 
is to ascertain the real intention of the executant from the words used 
by himin the document itself. In short, the Court is bound to carry out 
the intention as expressed and no other: Venkata Narasimha Appa Row 
v. Parthasarathy Appa Row, (1913) L.R. 41 I.A. 51 at 70, 71 and 72: 
I.L.R. 37 M. 199: 26 M.L.J. 411 (P.C.), referred to- 


The ordinary rule:as to the construction of powers which prevails in 
England (as, for instance, that when a power is given to be executed with 
the consent of a person, and that person dies before the power is executed, 
the power comes to an end), is generally applicable to the construction of 
an Anumatipatra executed in India. 

Authority given to a wife to adopt has to be strictly pursued: Chow- 
dury Pudun Singh vy, Koer Oodey Singh, (1869) 12 Moo. I.A. 350 at 356 
and Surendrakeshav Roy v. Doorgasundari Dassee, (1891) L.R. 19 I.A. 
108 at 122: I.L.R. 19 C. 513 (P.C.), relied on. 

Religious grounds, namely, to secure his spiritual benefits, are not 
the only motives which actuate a husband to empower his wife.to adopt 
a son to him. There may be secular motives, as, for instance, to continue 
his line of ancestars and to inherit his property and keep up his own 
name. Generally both motives induce the husband to empower the wife 
to adopt a son to him, and whether the paramount intention is religious 
or secular has to be ascertained from the language of the Amamatipaira: 
Mayne’s Hindu Law, 6th Ed., p. 134 (7th Ed., para. 106), referred to. 


One Ram Prosad, a Kayastha Bengali Hindu, governed by the Dayabhaga 
Law, executed, on the 16th February, 1869, a power in favour of his wife 
to adopt a son to him. He died on the same day. The Anumatipatra 
stated that his widow was to adopt ‘‘my father’s youngest son, Chema 
Sa. If there be any obstacle to take him in adoption according to 
the Shastras, then . . . . she may adopt any one else whom she wants, 
with the permission of my father.” The father died in 1873, and the 
widow, in 1885, adopted one Krishna Prosad. 

Held, that, on the true construction of the Anumatipatra, that the 
words “with the permission of my father” in the Asnumatipatra created a 
condition precedent to the exercise of the power of adoption, and therefore 
on the death of the father in 1873 the power to adopt given to the widow . 
came to an end, and consequently the adoption of Krishna Prosad by the 
widow in 1885 was invalid. Observations of Lord Hobhouse in Amrito 
Lal Dutt v. Surnomoye Dasi, (1900) L.R. 27 I.A. 128 at 134: I.L.R. 
27 C. 996 (P.C.), relied on. . 

The practice of their Lordships? Board is to accept official translations 
of documents as correct: Sasiman Chowdhurain v. Shib Narayan Chow- 
dhury, (1921) L.R. 49 I.A. 25 at 31: I.L.R. 1 Pat. 305 at 311: 42 M.L,J. 
492 (P.C.), followed. 

Judgment of the High Court, Patna, reversed. 


Appeal No. 112 of 1929 from the decree of the High 
Court, Patna,. dated the 16th December, 1927, which affirmed 
a decree of the Subordinate Judge at Cuttack, dated the 6th 
August, 1923, and dismissed the plaintiffs’ suit. 
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The material facts of the case, as well as the pedigree of 
the parties concerned, are set out in their Lordships’ judgment. 

From the said decree of the High Court, Patna, the present 
appeal was préferred by the plaintiffs in forma. pauperis by 
special leave to His Majesty in Council. 

Wallach for appellants. 

De Gruyther, K.C. and Hyam for respondent. 

26th June, 1930. Their Lordships’ judgment was delivered 
by 
Sir Binop Mirrer.—This is an appeal from the decree of 
the High Court of Judicature at Patna, dated the 16th Decem- 
ber, 1927, which affirmed a decree of the Subordinate Judge at 
Cuttack, dated the 6th August, 1923, and dismissed, the plain- 
iiffs’ suit with costs. 

The following is the genealogical table of the family of 
Ram Prosad Bose, and the parties to the litigation claim to 
be his heirs:— 


Unamoyee = Golak Prosad (died 26th October, 1873) = Alhadini Dasi 
(Ist wife) Í (2nd wife). 
e 
Ram Prosad Bose =Alhadini alias Gangamoni | 
(died 16th Feb., 1869) (died 7th Sept., 1920) i 


— 


| | I 
Gobinda Prosad Sananda Prosad Binode Prosad Sonaton Prosad 
(decd. piff. No. 1) (plf. No. 2). (plff. No. 3). (deceased). 


Rajendra (plff. No. 1). 


Ram Prosad Bose executed a will and also an Anumati- 
patra in favour of his wife Alhadini Dasi on the 16th Febru- 
ary, 1869. 

Alhadini Dasi, the widow, adopted one Krishna Prosad 
in the year 1885, and he died in 1909 leaving the respondent 
his only heir in possession of the properties claimed by the 
appellants. Alhadini died on the 7th September, 1920, and 
the present suit was instituted by the appellants against the res- 
pondent on the 25th April, 1921, praying for a declaration that 
the adoption of Krishna Prosad was invalid, and for the re- 
covery of the properties in possession of the respondent and 
other incidental reliefs. 

There is no dispute now about the valid execution of the 
will or the Anumatipatra, nor is there any dispute that Krishna 
Prosad was in fact adopted, and that all necessary and proper 
- ceremonies were performed at his adoption. 

Ram Prosad belonged to a Kayastha family, and was 


governed by the Bengal School of Hindu Law, and the widow 
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therefore could only adopt in terms of the Anumatipatra, pro- 
vided the same remained effective at the date of the adoption. 


The following is the official translation of the Anumati- _ 
patra:—. f ` 

‘‘Anumatipatra executed by Ram Prosad Bose in favour of Alhadini 
Dasi. i i 

“This Anumatipatra is executed by Ram Prosad Bose of Bhogmadhab, 
Ph. Jajpur, District Cuttack, at present of Bichargunj, Ph. Sunhat, District 
Balasore, to the effect following :— 

“That as I was taken ill with purging and vomiting yesterday, I found 
that it was not likely that I should live. In the circumstances I find that 
it is necessary that, I should have an adopted son or a Snehaputra, (to 
inherit) the Zemindaries, etc., the moveable and immoveable properties, 
which I have in Balasore and Cuttack. Hence in sound mind and out of 
my own free will I execute this Anumatipatra in favour of my wife 
Alhadini, alias Gangamoni Dasi, to the effect that she will take an adopted 
son, that is, she will adopt my father’s youngest son. At present he is 
called by the name of Chema. She will take him in adoption and deliver 
him possession of the aforesaid property on my death. If there be any 
obstacle to take him in adoption according to the Shastras, then he will 
be made a Snehaputra or she may adopt anyone else whom she wants, with 
the permission of my father, and deliver him possession as written above. . 
To the above effect I execute this Anumatipatra that it may be of use when: 


necessary. Dated 16th February, 1869, corresponding to 7th Falgun, 1276.” 


The learned Subordinate Judge, in his judgment, translat- 
ed the vernacular word “matanusara” as “according to the 
opinion or advice,” but the official translation of the aforesaid 
word is “with the permission.” 

Mr. Justice Ross, in his judgment, accepted the official 
translation in its entirety, and the other learned Judge substantial- 
ly did the same. The practice of their Lordships’ Board is to 
accept the official translation as correct (Sasiman Chowdhurain 
v. Shib Narayan Chowdhury*) and their Lordships must decide 
this appeal on the official translation. 


Both the Courts below have held that there was an obstacle 
to take Chema, the testator’s step-brother, in adoption, and their 
Lordships: see no reason to differ from that view. 

The substantial question before their Lordships for deci- 
sion is whether on the true construction of the Anumatipatra, 
on the death of Golak Prosad,* the power to adopt given to 
the widow by Ram Prosad came to an end. 

In England, as also in India, even where a document is 
executed in vernacular, the fundamental rule of construction 
is the same. The duty of the Court is to ascertain the intention 


rey 





1. (1921) L.R. 49 I.A. 25 at 31: I.L.R. 1 Pat. 305: 42 M.L.J. 492 (P.C.). 


*Golak Prosad, the testator’s father, died in 1873, and in 1885 the 
widow adopted Krishna Prosad, father of the present defendant—K.J.R. 
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-from the words used in the document. The Court is entitled 
and bound to bear in mind-surrounding circumstances, but the 
Court does that only to ascertain the real intention of the exe- 
cutant from the words used by him. The surroundings of an 
Indian, his manners, his outlook proceeding from different reli- 
gion’ and social customs, are often different from those of an 
Englishman. Ordinarily documents executed by an Indian in 
‘his own language, particularly without any professional: aid, 
are often expressed in loose and inaccurate language. Al 
these considerations have to be borne in mind, and sometimes 
by reason of these aforesaid circumstances a more extended 
or restricted meaning may have to be given to particular words 
than their exact literal meaning permits, provided always that 
the context justifies it. In short; the Court is entitled to “put 
itself into the testator’s armchair.” Once the construction is 
settled, the Court is bound to carry out the intention as expressed 
and no other. The rules of construction were clearly laid down 
by the Board in Venkata Narasimha Appa Row v. Parthasarathy 
Appa Row? ` l 


. It is true that the paramount intention that often actuates 
a husband to empower his`wife to adopt a son to him is reli- 
gious, for, according to Hindu religion, the adopted son is able 
to confer on him at stated intervals spiritual benefits in a much 
higher degree than his brothers or any other near agnatic rela- 
tions. On the other hand, sometimes`a husband mainly from 
secular motives empowers his wife to adopt a son or sons to 
continue his line of ancestors and to inherit his property and 
keep up his own name (sea Mayne’s Hindu Law, 6th Ed., 
p. 134). , ; i a = 
> Generally both motives induce the husband to empower the 
wife to adopt a son to him, and whether the paramount inten- 
tion is religious or secular has to be ascertained from the lan- 
guage of the Anumatipatra, bearing in mirid the various facts 
to which their Lordships have referred. _ g l 
It is well-established law in England that when a power .is 
given to be executed with the consent of.a person, and that 
person dies before the power is executed, the power comes to 
an end. l e S l 
Their Lordships see no reason why, subject to what they 
have said, the ordinary rule as to construction of powers which 


prevails in England should not be applicable to the construction: 
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‘of an Anumatipatra executed in India. Their Lordships are 


fortified in their view by the observations of the Board in the 
case of Amrito Lal Dutt v. Surnomoye Dasi? Their Lordships 
find from the document that the paramount irftention was to 
have an adopted son to inherit the Zemindaries. Instructions 
were given that the properties not disposed of by the will should 
be made over to the adopted son. The Anumatipatra nowhere 
suggests that the adoption was to secure the spiritual benefit of 
Ram Prosad. 


It is important to bear in mind that Ram Prosad could not 
have been married many years before the Anumatipatra was - 
executed, and his wife was then only 13 or 14 years of age. 
It is unlikely that he could ever have wished that his girl wife 
should have an unrestricted choice in the selection of his adopt- 
ed son to the extent of allowing her to bring a stranger to 
inherit his property. 


In their Lordships’ opinion the words “with the permission 
of my father” created a condition precedent to the exercise of 
the power of adoption certainly during the lifetime of the father, 
and there is no reason for holding that the words are to have 
a different effect after the death of Golak. It is well-established 
law in India that authority given to a wife to adopt has to be 
strictly pursued. (Chowdhury Pudum Singh v. Koer Oodey 
Singh * and Swrendrakeshav Roy v. Doorgasundari Dassee*). 


Their Lordships therefore hold that on the death of Golak 
the power to adopt came to an end. 


Counsel for the respondent argued that in order to give 
effect to the true intention of Ram Prosad the words “if possi- 
ble” ‘should be added after the words “with the permission” in 
the Anumatipatra. -Their Lordships are unable to accept this 
contention, and they are of opinion that the appeal should be 
allowed, `and there should be a decree for ejectment against 


the respondent with mesne profits from:the death of Alhadini 


to the date when possession is delivered to the appellants. The 
plaintiffs are also entitled to the declaration that Krishna Prosad 
was not the adopted son of Ram Prosad. 


The appellants were unsuccessful in most of the issues 
raised by them, and in their Lordships’ opinion each party should _ 





3. (1900) L.R. 27 I.A. 128 at 134: ILL.R. 27 C. 996 (P.C.).. 
4. (1869) 12 Moo. I.A. 350 at 356. 
5. (1892) L.R. 19 I,A. 108 at 122: I.L.R, 19 Ç. 513 (P.C.), 
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bear his or their costs in the Courts below, but. the appellants 
should have such costs of this appeal as they are entitled to as 
appealing in forma pauperis. They will therefore humbly 
advise His Majesty accordingly. 
Solicitors for appellants: W. W. Box & Co. 
Solicitors for respondent; Barrow, Rogers and Nevil. 
K.J.R, Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 
the North-West Frontier Province, Peshawar. ]’ 


PRESENT:—Lorp TOMLIN, Sir LANCELOT SANDERSON, 
Sir GEORGE LOWNDES AND SIR Binop MITTER. 


Musammat Bolo .. Appellant 
v. 
Musammat Koklan and others .. Respondenti. 


Hindu Law—Will—Construction—Expressed intention-—Indian Limita- 
tion Act, 1908, Articles 120, 123 and 127—“ Right to sue”—Suit by Hindu 
widow for partition and possession—Limitation applicable. 

In construing the will of a Hindu testator, while it is no doubt legi- 
timate to take into consideration: what are known to be the ordinary 
motives and wishes of a Hindu with respect to the devolution of his pro- 
perty, the primary duty of a Court of construction is to give to the words 
of the will their plain and natural meaning. In other words, even in the 
case of a Hindu will, where the language is specific and unambiguous, the 
Court must construe the words as they find them and give effect to the 
intention of the testator as expressed in the will itself. 

Under Art. 120 of the Indian Limitation Act, 1908, the terminus a quo 
is, “when the right to swe accrues’; and there can be no ‘‘right to sue’ 
until there is an accrual of the right asserted in the suit and its infringe- 
ment or at least a clear and unequivocal threat to infringe that right by 
the defendant against whom the suit is instituted. 


A Hindu widow,-who under the terms of her deceased husband’s will, 
became entitled absolutely to a moiety of his property on the death of her 
son in 1918, brought this suit in 1927 for partition and possession against 
the son’s widow. 

Held: (1) That if Art. 123 or 127 of the Limitation Act (12 years’ 
limitation) was applicable, the suit was clearly within time. 

(2) That even, if Art. 120 (six years’ limitation) applied as regards 
the claim to the moveable properties, the suit was within time, inasmuch 
as though the plaintiffs right to the property arose on the death of her 
son, there was (on the finding of fact of the Court below), no infringe- 
ment of, or any clear and unequivocal threat to, her rights till within 
six years before suit. 


Appeal and cross-appeal (No. 106 of 1929) from a judg- 
ment and decree, dated the 12th October, 1928, of the learned 
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P.C, 


Rajendra 
Prasad Bose 
v. 
Gopal 
Prasad Sen, 





fir Bined 
Mitter, 


P. C, 


Mt. Bolo 
v. 
Mt. Koklan. 


P.C, 


— 


Mt. Bolo 


v, 
Mt. Koklan, 


622 THE MADRAS LAW JOURNAL REPORTS. [vor. 


Judicial Commissioners, North-West Frontier Province, Pesha- 
war, which set aside the decree, dated the 31st January, 1928, 
of the District Judge, Peshawar, and granted the plaintiff, Mt. 
Koklan, a decree for possession by partition offone-quarter of 
the property in the suit as a limited owner. 


The main questions in the appeal of Mt. Bolo (the contest- 
ing defendant) and in the cross-appeal of Mt. Koklan (the 
plaintiff) were the same: : ' 


(a) Whether, on the true construction of the will, dated the 
27th May, 1896, of one Kanhaya Lal, an Arora Hindu of Pesha- 
war City, who died in September, 1899, and in the events which 
happened, his widow, Mt. Koklan (the plaintiff), was given any 
separate or independent share of his property, either as a joint 
tenant or tenant-in-commion with her minor son, Tara Chand, and 
either absolutely or for life, and what was the extent of such 
share; and f 

(b) whether, if she was given any such share, her claim to 
possession by partition thereof was barred by limitation, the suit 
having been brought on the 13th July, 1927, more than six years 
after the death of her son Tara Chand in 1918. 

The material*passages from the will, as translated, are set out 
in their Lordships’ judgment. 

The District Judge held that the plaintiff, Mt. Koklan, never 
became owner under the terms of the will, but that she only 
acquired an interest:contingent on the death of her son Tara Chand 
during minority and without issue. The learned Judicial Com- 
missioners, on appeal, took a different view. In their opinion, 
“the effect of the will was to confer an absolute estate on the 
son (Tara Chand) and a limited estate on the widow (Mt. 
Koklan)”. They, therefore, held that “the plaintiff is entitled to 
hold one-quarter of the property as a limited owner, and that as 
such she is entitled to separate that share by partition.” 


The plaintiff (Mt. Koklan) as well as the defendant (Mt. 
Bolo) appealed to His Majesty in Council against the said 
decree of the Appellate Court. 

Dunne, K.C. and Joseph Nissim for appellant. 

De Gruyther, K.C. and Dube for respondents. 

Dunne, K.C., for appellant (Mt. Bolo).—On a true 
construction of the will, Tara Chand, minor, having survived 
the testator, the half share in question was given to the minor 
son as owner absolutely in conjunction with the customary 
right to suitable maintenance of the Hindu widow. This right 
was a charge on the estate and vested in Mt. Koklan, the plain- 
tiff. In the events which happened, she did not become owner 
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of any separate or independent share of the property. in suit 
and has no right to claim partition or possession. Jamna Das 
v. Ramautart and Sasiman Chowdhurain v. Sb Narayan 
‘Chowdhury? réferred to. 


In any case, the suit is time-barred. Art. 123 is inappli- 
cable. That article is restricted to a suit in which a plaintiff 
seeks to obtain his legacy or share from a person who, either 
as- an executor, administrator, or otherwise, represents the 
estate of a deceased person, and is under a legal obligation to 
pay legacies and distribute shares to. those entitled to them.. 
Sithamma v. Narayana’, Issur Chunder Doss v. Juggut 
Chunder Shaha, Keshav Jagannath v. Narayan Sakharam,’ 
Khadersa Hajee Bappu v. Puthen Veettil Ayissa Ummah? 
and Mahomed Riasat Ali v. Mt. Hasin Ranu.” The deci- 
sion in Shirinbai v. Rataùba (at pp. 857, 858, 860) 
is based on a misunderstanding of the ruling of the Privy 
Council in Maung Tun Tha v. Ma Thit. That is no authority 
for the broad proposition that Art. 123 applies to every suit 
in which the plaintiff seeks to recover, from any one in posses- 
sion of the estate, an undistributed share of ethe estate of an 
intestate. Art. 123 is restricted to suits against executors, 
administrators and other persons who rightly represent the 


estate, as laid down in the earlier decisions of the High Courts. 


in India, prior to the pronouncement of the Board in Maung 
Tun Tha v. Ma Tht. If Art. 123 is inapplicable, the other 
article applicable is 120 and the suit is barred. Refers to 
Nurdin Najbudin v. Bu Umrao’ and Rajah Parthasar athy 
Appa Rao v. Rajahi Venkatadri Appa Rao™. The ruling in 
Maung Tun Tha v. Ma Thit? is distinguishable; there Art. 123 
was applied because the lady represented the estate. 


De Gruyther, K.C. for respondent, Mt. Koklan (plain- 
tiff)—The suit is for a declaration of title and partition. 
It is extremely difficult to say what the Legislature contemplated 
by the words “right to sue” in Art. 120, assuming that article to 








1. (1904) I.L.R. 27 A. 364. 


2, (1921) L.R. 49 I.A. 25: I-L.R. 1 Pat. 305: 42 M.L.J. 492 (P.C.). - 


3. (1889) I.L.R. 12 M. 487. 4, (1882) I.L.R. 9 C. 79. 
5. (1889) I.L.R. 14 B. 236. 
6. (1910) I.L.R. 34 M. 511: 20 M.L.J. 288 (F.B.). 
7. (1893) L.R. 20 I.A. 155: I.L.R. 21 C. 157 (P.C.). 
8. (1918) I.L.R. 43 B. 845. 
9. (1916) L.R. 44 I.A. 42: I.L.R. 44 C. 379: 32 M.L.J. 71 (P.C.). 
10. (1920) I.L.R. 45 B. 519. 
. (1922) I.L.R. 46 M. 190: 43 M.L.J. 486 (F.B.), on = (1925) 
L.R. 52 I.A. 214: I.L.R. 48 M. 312: 48 M.L.J. 627 (P C.). 


P. C. 





Mt. Bolo 


v. 
Mt. Koklan. 


P. C. 


Mt. Bolo 


r. 
Mt»; Koklan. 


Sir Binod 
Mitter. 
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be applicable. Refers to Mitra’s Limitation, Tagore Lectures, 
Vol. II, p. 1051. Directly the right is denied, the right to sue 
accrues. Refers to section 42, Specific Relief Act. Nobody is 
compelled to sue for a declaration, until his Aght is denied; 
and from the moment of denial, the party has six years within 
which he can bring his suit: 


As regards Art. 123, the earlier decisions, for instance, in 
Issur Chunder Doss v. Juggut Chunder Shahat and Keshav 
Jagannath v. Narayan Sakharam”, took one view and the more 
recent decisions another view. The suit here is clearly for a 
share of the residue and comes under Art. 123. 


The third alternative is Art. 127. Also in the case of joint 
tenants, no period of limitation applies and time would run 
only when the plaintiff’s rights are infringed. “Exclusion” has 
not here been made out against the plaintiff. Reference was 
also made to Jthendng Nath Ghose v. Monmohan Ghose”? in 
which the right to sue was held to accrue only when execution 
was taken out by the sale of the tenure being applied for, and 
not when the rent decree was passed. 


Dunne, K. C. replied. 


3rd July, 1930. Their Lordships judgment was delivered 
by 

Sır Brnop Mirrer.—These are two consolidated appeals, 
one by the plaintiff, Mt. Koklan, and the other by the defend- 
ant, Mt. Bolo, from a judgment and decree, dated the 12th 
October, 1928, of the Court of the Judicial Commissioner, 
North-West Frontier Province, Peshawar, which reversed a 
judgment and decree, dated the 31st January, 1928, of the 
District Judge of Peshawar, and made a decree partly allow- 
ing the plaintiff’s claim and partly dismissing it. 

‘Kanhaya Lal executed his last will and testament on the 
27th May, 1896, and died in the year 1899, leaving surviving 
his sole widow the plaintiff, Mt. Koklan, his infant son Tara 
Chand, and his great nephew Mohan Lal, as will appear from 
the following pedigree--— 








4, (1882) I.L.R. 9 C. 79. 5. (1889) I.L.R. 14 B. 236. 
12. (1930) L.R. 57 I.A. 214: 59 M.L.J. 607 (P.C.). 
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SULTAN SINGH: 


ax l 
TERE Ram - Jul ve Kanhaya Lal =Musammat Koklan 
; | on I , (died 1899) _ (Plaintiff) 
Moti Ram Musammat Sarasti | : 


Mohan Lal Musammat Musammat Tara Chand 
(died 1910) Nikki. Bhappo - (died 1918) 


: a married . 
| Musammat Bolo 
Surjan Das ` (Defendant No. 3) 
(died ‘1918) : i SAR | spe 
s : Mehr Chand * 
| l (died March, 1927, 

= =F ` aged 10 years) 

Sant Ram Hari Ram, minor 


(Defendant No. 1) (Defendant No. 2) _ : 

The properties left by Kanhaya Lal consisted of movablés 
and immovables. -They were self-acquired and were ‘not 
ancestral. , = O 


Two questions are before their Lordships for their decision 


in this appeal: 


(1) What is the interest of the ‘plaintiff and the defend- 


ant Mt. Bolo in the property left by Kanhaya Lal?: 


(2) Is the claim of the plaintiff in this suit barred by 


limitation ?* n P ; 
The important clause in the will is the 4th, and it runs as 

follows :— : eee A 3 
“If I die, my real son, Tara Chand, minor, aged 2 years, may he held 


and considered as proprietor of half of the whole property specified in the- 


will, jointly with Mt. Koklan, his mother. If, God-forbid, the mother of 


the said Tara Chand, minor, dies before him, then the said Tara Chand shall. 


become. the owner of the said half share and in case Tara’ Chand; minor, ° 


dies before his mother, then the latter shall-be held and considered. to be: 


the owner of the said minor's half share in the entire property. Mt. Koklan - 


shall act as guardian of the person and property of Tara Chand. during 
his minority. It is further noted here that if Tara Chand is not’ present, 


te. if he dies, then Mt. Koklan shall be competent in every respèct to` 


alienate the said half share in the property by way of Dharam Khata, ete. . 


(ie. charitable purposes, etc.) but she shall have no power to alienate by 
gift or by other way any portion of the said property eithér to her ‘parents 
or relations on her mother’s side. 


“As regards the remaining one-half share of the property noted in the- 


will, it shall go to Mohan Lal, son of Narinjan Das, caste Arora “(by pro- ‘ 


fession a physician) of Mohallah Kocchi Khan ilaqa Dabgari gate, Tahsil 
Peshawar, who is the son of my brother’s daughter, and after his death 
kis children shall succeed to this half share of the property.” 


Tara Chand died in 1918, leaving him surviving his sole 


widow Mt. Bolo and an infant son Mehr Chand. The question ` 








*The present suit was instituted by Mt. Koklan on the 13th July, 1927. 


—K.J.R. ` 
R—79 


‘PC. 


‘Mt: Bolo 
Mt} Kokdan. 


‘Sir Binod 
*-Mitter. 


Be, 
Mt. ‘Bolo 
V. 

Mti Kokļan. 
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for decision is whether on Tara Chand’s death his mother, Mt. 
Koklan, became entitled absolutely to a moiety of the estate 
left by Kanhaya Lal and, if not, then what on the construc- 
tion:of Kanhaya Lal’s will is the interest of Mtl Koklan or of 
Mt. Bolo. : i ' ToS 
Counsel for Mt. Bolo submitted that the testator by the 
words “In case Tara Chand, minor, dies before his mother, then 
the latter shall be held and considered to be the owner of the 
Said minor’s half share in the entire property” intended that 
the intérest which Tara Chand was to acquire under the will 
would: go over to his mother only if Tara Chand died before 
the testator or if he died during his minority, but not otherwise. 
` ` He further submitted that in construing this will, which is 
the will of a Hindu, it is proper to take into consideration what 
are known to be the ordinary motives and wishes of a Hindu 
with ‘respect to the devolution of his ‘property, and that a Hindu, 
except’ in ‘rare cases, would not deprive his sons or grandsons 
of their rights of inheritance, or even curtail the same; for the 
benefit of his widow. u a 
.., No doubt the- submission of the learned Counsel is per- 
fectly legitimate and proper, but the primary duty of a Court 
of -construction is to give fo the words of the will their plain 
aiid natural meaning, and the words of this will are specific:: 
Their Lordships think that, whilst they must give due weight 
to the submission of the learned Counsel, they must construe 
the words as they find them. ‘They, therefore, hold that the 
intention of the testator as expressed was that.the defeasance 
clause would come into operation on the death of Tara Chand, 
if the same happened during the lifetime of his mother, and. 
cannot be restricted in the way that Counsel suggested. The 
answer to the first question propounded is, therefore, that on 
the death of Tara Chand Mt. Koklan became entitled. to a 
moiety of the property left by Kanhaya Lal and that Mt. Bolo 
has no interest therein. 


The learned District. Judge found the facts as follows :— 


_ “When Kanhaya Lal died, Mohan Lal managed the property. On his 
death Surjan Das managed it and a year or two later Tara Chand also, 
took part in the management. On the death of Surjan Das and Tara 
Chand, agents were appointed under registered powers of attorney by 
Mts. Sarani and Bolo, the mothers of the minors Sant Ram, Hari Ram and | 
Mehr Chand, to manage the property and that arrangement has been-con- 
tinuitig up .to- date. The account books of the property, show. that the 
incoine has been credited half and half to the two -branches of Sultan 
Singh’s descendants: an allowance of Rs. 20 per mensem has been made to 
Mt. Koklan and it has been debited all along first to Tara Chand’s 
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account and later to Mehr Chand’s. Sirice’ the” death of Stirjan Das ‘arid 
Tara>Chand: the mothers of the:minors have beer receiving from the DrO- 
perty a sum of about ‘Rs. 400 a month for their various expenses. Kan- 
haya Lal’s widow and descendants ' continued to-live: jointly. until “4 or 
5 years ago whdn Mts. Koklan and Bolo began to live separately.”” 


_ The Court of the judicial Commissioner. did not, come. to 
any different finding and their- Lordships. op: the- ee of 
the learned District Judge as correct. cn 


- A suit was filed-on the 11th July, 1922, « on ; behalf, a ihe 
infant Mehr-.Chand by his mother .Mt. Bolo against the two 
minor- sons-of Surjan Das through their mother ` for partition 
and possession, of the properties left by Kanhaya Lal in’ equal 
shares. Mt. Koklan petitioned to be added as. defendant, deny- 
ing that her minor grandson had any right at all and claiming 
‘under’ the will to be the absolute owner of the half share in 
suit. The suit was subsequently withdrawn, with, liberty -t to 
pring a fresh suit. i ; 


Ön these facts the question arises whether the claim of 
the plaintiff is barred by limitation. a 


Learned - counsel for Mt. “Bolo - agu, ee. es ‘20 
applies to this: suit in respect of , the movable properties, -and 
that when Tara Chand died the right to sue accrued, to the plain- 
tiff and the suit as regards the movable ‘properties: is therefore 
barred by limitation. 


a, Learned counsel for the plaintiff,- Mt. Kolat ‘a sub- 
mitted that Art. 120 of the Limitation. Act is applicable.. but 
that the right to sue did not, accrue until Mehr Chand. on the 
lith July, 1922, instituted the suit which. was subsequently 
withdrawn. .He further. submitted that if Art. 120. did not 
apply, then Art. 127 or 123° is applicable. If-Art. 127 or, 123 
‘is “applicable, then the suit is clearly. within. time, ‘but; even if 
Art. 120 applies to this suit, then then Lente 4 are e of opinion 
that the suit is, within time. o E i: 


Art. 120 is as follows:— 


Suit for which no period of et Six years. | Whėn.-the'right:to sue 
is provided elsewhere i in this Schedule. accrues., , 
wat 

There can be no “right to ste’ ’ until there is an 1 accrual of 

the right asserted in the suit and its infringement or: at: least a 

clear and unequivocal threat to infringe that rigut rs ie 

defendant against whom the suit is instituted. 
No doubt Mt. Koklan’s right to the property’ arose on: aie 
death of Tara Chand; but in. the circumstances: of this case 


ie AE 


P.C, 
Mte Bold 


V. 
Mt. Kókłáň, — 


Sir Binod 
. Mitter, 


PLC, 


Mt. Bolo 
v, 
_ -Mts Koklañ, 


Sir Binod 
. Mitter, 
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their Lordships are of opinion that there was no infringement 
of, or any clear. and unequivocal threat to, her rights till the. 
year 1922, when the suit, as stated above, was instituted. 


Mt ‘Koklan was living as a member of a joint family, con- 
sisting of herself, her infant grandson, and daughter- 
in-law, and‘ they constituted Kanhaya Lal’s Pian of the semily 
of Sultan Singh. 


The grant of. powers-of- -attorney by Mts. Sarani and Bole 
to.a manager to. manage.the joint property, and the method in 
which the account books were kept, show the way in which the 
joint properties were managed. Such methods of management 
are not uncommon amongst Hindus. 


Their Lordships, therefore, hold that the suit is not jarred 
‘by limitation. - They are of opinion that-the appeal of Mt. Bolo 
should be dismissed and that of Mt. Koklan allowed, and that 
the following declaration should be made: That on the true 
construction of the will the plaintiff is entitled to an absolute 
interest in'the ope-half share in which she and Tara Chand 
were interested at the time of the-latter’s death, but this decla- 
ration is without prejudice to the question whether any, and if 
so to what extent, the restriction on alienation imposed oe the 
will of Kanhaya Lal is valid. > - 


. It follows, therefore, that Mt. Koklan i is aia to : a decree 

for’ partition and that this suit should be remitted to the learned 
District. Judge to carry out the directions of ‘their . Lordships. 
“The appellant, Mt. Bolo, must pay the costs of, Mt. Koklan 
before this. Board... There. will be no order for costs in the 
Courts below and any, costs paid under any order should be 
‘returned, to’ each ‘other respectively. The costs of partition 
would” be dealt with by the learned, District Judge. 


hele Tonin will humbly advise His Majesty accord- 
mor 
* Solicitor for appellant: H S. L. Polak. 
Solicitors for respondents: T. L. Wilson & Co. 
“K. J. Res i ; pa Appeal allowed. 


ree Note—As regards Art. 123 of the’ Limitation Act, see the 
eecent decisions reported in Rustam Khan v. Janki; (1928) I.L. R. 51 A. 
101, Mussammat Jano v. Narsingh. Das, (1929) - d. E. R. 11 L. 29, Bai Jivi 
V. -Bai ‘Bibanboo;- (1928) -31 Bom. L.R.,199 and” Ma, Bi v. Ma Khatoon, 
(1929) “Is. Rw 7 R 744, which- were not cited before the Board. KJR}: 
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. [FULL BENCH.]: : 
IN THE HIGH COURT OF jUDICATURE AT MADRAS. 


PRESENT :¢—SIR Horace OWEN COMPTON. ‘BEASLEY, Rt, 
Chief Justice, Mr. Justice SUNDARAM CHETTY. |. AND. MR. 
Justice PAKENHAM. WALSH. _. 


“‘Moonrumugamkondan Asari ss u E Appellani* (Deft:) 
V. Sin : ‘ eee: y 
:Chockalingam Asari l .. Respondent (PIF.). 


Insoluency—Articles entrusted to insolvent. for sale—Swit by insolvent 
to recover them or. their value from third. person—Suit filed as bailee— 
Maintainability—Doctrine of reputed ownership if applicable. 


‘The plaintiff, who was a goldsmith, was entrusted in the ordinary 
course of his business by a certain person with some emeralds in order to 
have them sold. ‘He handed them over to the:defendant for sale and the 
Jatter not having. returned the articles, or their-value, he sued to recover 
the same. The plaintiff was on the date of suit an undischarged insolvent. 
He sought to recover. from the defendant not only the value of the articles 
as payable to the, ownér, but also an additional sum of “money alleged to 


‘be due to him by way of commission. The latter claim was, however, © 


negatived by all the, Courts and the suit resolved itself into one for recover- 
‘ing the value of the articles on behalf of the owner. „An objection having 
been taken to the maintainability of the suit, — Á 


Held, that the property in the ‘articles’ entrusted did not vest in the 
insolvent so as to pass to the Official Receiver-and the suit, being. one. filed 


because of his insolvency. , 


Held, further, that it could not be said, ade: the ‘Pacumatanices rer 
‘the emeralds. or their. value’ were the reputed property’ of the insolvent. 


Williams on“Bankmeptcy, 13th Ed.,-pp.-229 arid 230, relied on, < 

Appeal against the decree of the Court of the Subordinate 
Judge of -Tinnevelly in A.S. No. 171 of-1926. (A.S. No. 37 of 
1926, District Court, Tinnevelly) preferred against the decree 
-of the Court of the District Munsif of Tinnevelly in O.S. 
No. 390 of 1924. 


. G. T. Ramanujachari for mie 
B. Sitarama Rao and-K. Venkateswaran for respondent. 
The Court (Anantakrishna Aiyar, J.) made.the following 


ORDER OF REFERENCE TO A FuLL BencH.—The plaintiff 
‘and’ defendant are goldsmiths. The plaintiff is an undischarged 
insolvent. The plaintiff alleged that he got emeralds from 
one Sita Lakshmi Ammal for sale and that he gave it to the 
defendant for sale. -The price was fixed at Rs.- 1,000 and it 
was agreed that the excess realised by the defendant by the sale 
‘should be-shared equally between the plaintiff and the defendant. 


=m 


*5.A. No. 1431 of 1927. T aa -30th July, 1930. 





F. B. 
Moonru- 
mugam- 

kondan Asari 
v. 
Chockalingam 
Asari. 


Ananta- 
krishna 
Aiyar, J. 


F, B. 
Moonru- 
mugam- 
kondan Asari 


v 
Chockalir gam 
Asari. 
Ananta- 
krishna 
Alyar, J. 
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The plaintiff sued to récover’ Rs. 1,000: the price of the emeralds 
and for, Rs..250 being the plaintiff’s share of the profits made by 
the defendant, on the allegation that the defendant sold the 
emeralds “for: Rs. 1,500. The ‘plaintiff asked’ for ‘the return of 
thé emeralds in case they weré not sold by the defendant. `’ 

_ Among other contentions the defendant raised ‘the plea that 
the plaintiff.was‘an undischarged insolvent-and ‘was consequent- 
ly not entitled to sue. Issue 6 raised the question “Is-the plain- 
tiff “art tindischargéd insolvent not entitled’ to sue?” ‘The first 
‘Court: found: that the plaintiff was an undischarged insolvent 


but that he could maintain an action for recovery of the articles 


bailed. The first’ Court gave the plaintiff a decrée for Rs. 1,000. 
On appeal the Lower Appellate Court found that the defendant’s 


story of. the loss of the emeralds at the railway station was not 
-proved,. and fixing the value of the emeralds at Rs. 800 gave 


the ‘plaintiff a decree for Rs. 800 only. I heard the appeal on 
the merits and-was about to deliver judgment on the merits of 


‘the case, when it was brought to my notice that the question 
-whether an undischarged insolvent could maintain a suit’ with 
reference to after-acquired properties was.referred to a Full 
Bench in Letters Patent Appeal No. 204 of 1925. I accord- 
“-ingly- adjourned the-case till the Opinion of the Full Bench is 


delivered." I am now informed that the Letters Patent Appeal 
abated since the legal representative of some deceased party was 
not brought on record, and consequently the Letters Patent 
Appeal .was ‘dismissed, the Sno not being decided by the 


Full. Bench. . - ve iy * = , : 


“The suit ‘was’ brought, not icy to recover the value of 


‘the emeralds but to recover Rs. 250 also being the plaintiff’s share 
of the ‘alleged profits., The Official Receiver would be interést- 


ed in prosecuting the claim as regards the profits, since it would 
be to the benefit of the estate of the creditors. The. present is 
not, therefore, a suit brought for the recovery of articles bailed, 
but the question of the insolvent being entitled to certain profits 
‘in connection with the transaction has also been’ raised in the 


‘suit: `The case, therefore, in my opinion involves the insolvent’s 


right to after-acquired property. The appellant has raised the 
question that. the suit as framed is not maintainable by the 
plaintiff who is ‘admittedly an undischarged insolvent. 


The question whether the undischarged insolvent could main- 
tain a suit regarding his after-acquired properties subject to the 
right of the Official Receiver to intervene in such suit was réfer- 
red to the decision of a Full Bench by the late learned Chief 
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Justice and Mr. Justice Madhavan Nair in L.P.A No 204 of 
1925. As that appeal was not proceeded with on the death. of 
one of the parties, the Full Bench had not to consider the ques- 
tion nor give aĝ opinion. As the question arises in the preserit 
second appeal, and as the matter is one of general importance, 
and for reasons stated in the order. of reference to the Full 
Bench made in the above Letters Patent Appeal where the casé- 
law.on the point including the latest observations, by. the Privy 
Council in Kala. Chand Banerjee v. J agannath Marwari is dis- 
cussed, it seems to me that this Second Appeal should, be placed, 
before the learned Chief Justice for consideration under R. 6 
of the Appellate Side Rules whether the question should be 
referred for decision_by a Full Bench. In case the. learned 
Chief Justice should, so order, the question. that arises for the 
decision of a Full Bench is the following:—.. 


‘Is it open to an undischarged insolvent to” maintain a suit sevarding 
his after- acquired properties, subject to the right of the. Official Receiver 
to, intervene in such proceedings?’ 


G.T. Ramanujachari for appellant. 

R. Krishnaswami Aiyangar and K. Venkateswaran for 
respondent, $ s 

The Court expressed the following = 

Opinion. The Chief Justice: —The questioni referred to 


tis for decisiori is— 


“Ts it open to an undischarged insolvent to jantan a suit ; regarding- Dis: 
after-acquired properties subject to the right of the. Oficial: Receiver 
to intervene in such proceedings?” - - 


‘In our view, upon the facts of this case: this question does 


not arise and we are not ‘disposed to enter into any further’ dis- l 


cussion of this question which is pitay one vot. academic 
interest. 


plaint was that he got emeralds from one Sita Lakshmi Ammal 
for sale and that he gave them to’ the defendant i in the suit for 


“sale. The value of the emeralds was fixed, so he alleges, at 


Rs. 1,000 and it was agreed that the excess realised - by’. the- 


defendant by the -sale should be shared equally between the 
plaintiff and the defendant. He sued to recover the emeralds 


or Rs. 1,000 the price of the emeralds and for Rs. 250 being 
his share, as he alleged, of the profits-made by the defendant 





1 (1927) TR. $4 I.A; 190: I.L.R. 54 C. 595: 52 M.L.J. 734 (P.C.); 


‘The: facts- of the case may i quite Toi stated. The: 
insolvent was the plaintiff in the District Munsif’s Court. He, 
was: also an undischarged insolvent. His case asset out in the. 


F.B, 
-Moonru- 
-mugam- 

kondan Asari 


v. 
.Chockalingam 


Asari. 
> Ananta- 
krishna 
Aiyar, J. 


Beasley, C. J. 


FB, 
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Chockalingam 
- Asari. 


Beasley, C. J. 
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on the allegation that the defendant sold the emeralds for 
Rs.: 1,500 and he asked for the return of the emeralds in. case 
they were not sold by the defendant. Amongst other conten- 
tions the defendant raised the plea that the plai§tiff was an un- 
discharged insolvent and was consequently not entitled to- sue. 
An issue was taken upon that contention and the District Mun- 
sif found that the plaintiff was an undischarged insolvent, but 
that he could maintain the suit for recovery of the articles 
bailed. I wish to draw particular attention to the fact that the 
articles were described by the District Munsif as articles bailed. 
Then there was an appeal and the first Appellate Court fixed 
the value of the emeralds at Rs. 800 and gave the plaintiff a 
decree for that amount only. The case came up on second 
appeal to this Court and the question of the maintainability 
of a suit by an insolvent with reference to after-acquired pro- 
perty was raised and in view of the fact that a Letters Patent 
Appeal raising this ‘very point was then pending’ decision by a 
Full Bench, our learned brother Anantakrishna Aiyar, J., 
adjourned the case until the Opinion of the Full Bench was deli- 
vered. The Letters Patent Appeal, however, abated and the 
matter again came before our learned brother who, in view of 
what appears to be a difference of view in a case decided by 
Krishnan and Odgers, JJ., in Ramanatha Aiyar.v. Nagendra 


Aiyar ? and a later decision of the Privy Council in Kala Chand 


Banerjee v. Jagannath Marwari! referred the case to us. 


Upon the facts of this case the plaintiff’s suit was divided 
into two parts: (1) relating to his commission of Rs. 250—that 
claim has been held against, and (2) for the return of or the. 
value of the emeralds which he handed over to the defendant 
for sale. In our view, the first essential in the appellant’s case 
is that the emeralds themselves or their cash value should vest 
in the Receiver as the after-acquired property of the insolvent 
under ‘S. 28 of the Provincial Insolvency Act. That section 
deals both with the actual property of an insolvent at the time 
of his adjudication and property which may pass into his 
possession after the adjudication. ‘In the case of property 
coming into his possession after adjudication—it is after- 
acquired property—that shall forthwith vest in the Receiver. 
There is another class of property dealt with in that section and 
that is the reputed property of the insolvent. Upon the facts 


See 7. 


1. (1927) L.R. 54 I.A. 190: LLL.R. 54 C. 595: 52 M.L.J. 734 (P.C.). 
2, (1923) 45 M.L.J. 827. 


fut 
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of this case the value of the emeralds can in no sense of the word 
be described as the property of the insolvent. His own case 
was that this property was given to him‘by Sita Lakshmi Ammal 
for sale. He was a jeweller and goldsmith and so was the 
defendant. So that in the ordinary course of business, accord- 
ing to his own case, these emeralds were entrusted to him for 
sale. That statement in his case completely negatives any posi- 
tion occupied by him other than as a bailee of goods for sale 
and it is important to remember that this statement that there 
had been an entrustment to the insolvent of these emeralds as 
a bailee is not controverted anywhere in the written statement 
of the defendant. Clearly the emeralds were not the property 
of the insolvent but it has been urged before us that although 
they are not the property of the insolvent, they may yet be his 
reputed property. 


Where goods, precious stones and such like things are given 
into the hands of a goldsmith or a jeweller either for the pur- 
pose of being converted into ornaments or for sale, they are 
given to him in the ordinary way of his business; and assuming 
that at the time of his adjudication he is in passession of those 


jewels, clearly they are not his jewels at all but they are the 


jewels of the bailor and as such, being easily identifiable, do 
not pass to the Receiver in the insolvency. The further ques- 
tion arises as to what is to happen if he has recovered the pro- 
ceeds. of the sale. Here again if those proceeds have not been 
inter-mixed with the money belonging to the creditors and can 
easily be identified, the money does not vest in the Receiver but 
this case is a stronger one from the respondent’s point of view 
because the jewels had been parted with and the insolvent had 
no money in his possession which he had received in respect of 
the sale. He claims in his suit to get that money from the 
defendant. If he succeeds, no one, I think, would: contest that 
that money is clearly ear-marked as money belonging to the 
teal owner of the jewels, namely, Sita Lakshmi Ammal up to the 
extent of the agreed value Rs. 1,000 and is not available at all 
for distribution by the Receiver’ amongst the creditors in the 
insolvency. This matter, I think, is made perfectly clear by 
the notes to S. 38, which is the vesting section, in the English 
Bankruptcy Act of Williams on “Bankruptcy,” 13th Ed., p. 229. 
The marginal note is “Trusts arising from employment of bank- 
rupt,” and the note says: 

“Lastly, then, there is the third class of trusts where the bankrupt has 


not the general, but only a special property, e.g., where property is vested 
in the bankrupt as an agent, such as a factor, etc. Such property, so long 
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as it or its proceeds remain distinguishable from the mass of the bankrupt’s 


property, will not pass to the trustee of the creditors.” 


Then again at page 230 it is stated: 

“Tt is always to be remembered that, although goods in the hands of 
an agent may be easily distinguishable, they may. yet, on*the bankruptcy of 
the agent, pass to his trustee if the principal has permitted the agent to 
have a possession not consistent with the ordinary usages of trade, and 
raising a reputation of ownership in the bankrupt.” 


Here the case for the plaintiff uncontradicted by the defend- 
ant in his written statement is that there was no entrustment at 
all which was not consistent with the ordinary usages of trade. 
As before stated, the insolvent was a jeweller and goldsmith and 
he himself says that the emeralds were entrusted to him for sale— 
that is what a jeweller and goldsmith does—and it cannot be said 
that the emeralds or their value were the reputed property of the 
insolvent. Under these circumstances and upon the facts of this 
case the question before us really does not arise. It would arise 
if the property were property which vested in the Official Assignee 
or the Receiver as the case may be. Therefore we decline to 
decide the question. We need express no opinion upon what 
‘would happen had the property been the after-acquired pro- 
perty of the inselvent. With regard to the claim for Rs. 250 
no question arises -with regard to that because that claim has 
been disallowed in all the Courts. 

The case must, therefore, be dealt with by the referring 
Judge in the light of these observations. 

B.V.V. Question referred to the Full Bench not answered. 

[The Second Appeal came on for final disposal before 
Anantakrishna Aiyar, J., who, in the light of the observations 
made by the Full Bench, dismissed the same with costs. ] 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Horace Owren Compton Beasley, Chief 
Justice, Mr. Justice ANANTAKRISHNA AIYAR AND Mr. JUSTICE 
CURGENVEN. 

S. M. S. Subramanian Chettiar (dead) 
and another .. Appellants* (Plaintiff 
and his Estate Receiver) 

v. 

Sinnammal and others .. Respondents (L.Rs. 
of Defendant). 
- Civil Procedure Code (V of 1908), O. 34, R. 1—Mortgage suit—Altach- 
ing creditor whether necessary party—Sale for money-decree pending suit 


*L. P. Appeal No. 72 of 1925. 17th April, 1930. 
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on morigage—Later sale in execution of morigage-decree—Alttaching credi- 
tor’s right under S. 91 (f), Transfer of Property Act, if extingwished—O. M, 
R. 33—Scope—Respondent not filing cross-appeal or ‘memorandum of 
objections—Power of Appellate Court to interfere. \ 


The plaintiff Who was. a money-decree-holder against the judgment- 
debtor-mortgagor attached the mortgaged property in execution of his decree. 
Pending the attachment, the defendant-mortgagee filed a suit upon his 
mortgage and obtained a preliminary decree. To this suit, however, the 
plaintiff was not made a party. Subsequently, the plaintiff brought the 
property to sale in pursuance of the attachment and purchased it himself. 
The defendant thereupon proceeded to obtain a final decree, and purchased 
the same property at the sale held by Court in execution of that decree. 
The plaintiff filed a suit alleging that the defendant was in unlawful posses- 
sion of the property and claimed that he was entitled to redeem the property 
from the mortgage in favour of the defendant. The District Munsif 
decreed redemption by the plaintiff on payment of a certain sum of money 
to the defendant. The plaintiff having appealed on the ground that the 
sum he was ordered to pay was too large, the Subordinate Judge allowed 
the defendant at the hearing to raise the plea that the suit itself was not 
maintainable and dismissed the suit in toto. The judgment of the Appel- 
late Court having been affirmed in second appeal, and the plaintiff having 
preferred a Letters Patent Appeal, 


Held (by Coutts Trotter, C.J, Beasley and Madhavan Nair, JJ.) 
that the Lower Appellate Court had jurisdiction to exercise its discre- 
tionary powers under O. 41, R. 33, Civil Procedure Code, in favour of the 
respondent by dismissing the plaintifi’s suit in toto, thgugh the respondent 
did not prefer a cross-appeal or memorandum of objections challenging 
the decree passed by the first Court. In such cases the question whether 
the interference by the Appellate Court was justified or not should be decided 
on the circumstances of each case. 


Jawahar Bano v. Shujaat Husain Beg, (1920) I.L.R. 43 A. 85 and 
Debendra Narain Sinha v. Narendra Narain Sinha, (1919) 24 C.W.N. 110, 
referred to. 


Rangam Lal v. Jhandu, (1911) I.L.R. 34 A. 32 (F.B.) and Rama- 
lingam Chettiar v. Subramania Chettiar, (1927) I.L.R. 50 M. 614: 52 
M.L.J. 612, considered. 


Held, further, (by Beasley, C.J., Anantakrishna Aiyar and Curgenven, 
JJ.) that the plaintiff was not a necessary party to the mortgage suit within 
the meaning of O. 34, R. 1, Civil Procedure Code, and that the right to 
redeem conferred on him as attaching creditor under section 91 (f), 
Transfer of Property Act, ceased to be available to him after the property 
had been sold in execution of his decree. 


Veyindramuthn Pillat v. Maya Nadan, (1919) I.L.R. 43 M. 696: 39 
M.L.J. 456, and Chamiyappa Tharagan v. Rama Aiyar, (1920) I.L.R. 44 
M. 232: 40 M.L.J. 65, approved, 


Decision .of Srinivasa Aiyangar, J., affirmed on both points. 


Appeal under clause 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Srinivasa Aiyangar, 
dated the 22nd day of August, 1924, and passed in Second 
Appeal No. 88 of 1922 preferred to the High Court against 
the decree of the Court of the Additional Subordinate Judge 
of Madura in A.S. No. 96 of 1920 (A.S. No. 224 of 1920, 


District Court, Madura) preferred against the decree: of the. 
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Court of the Second Additional District Munsif of Madura in 
O.S. No. 10 of 1918. : 

The facts of the case are fully set out in the Order of 
Reference to the Full Bench and also in the judgment of 
Madhavan Nair, J. . 

T. L. Venkatarama Aiyar for appellants. 

"P. R. Srinivasan for respondents. 

The Court (Sir Murray Coutts Trotter, C.J., and Ananta- 
krishna Aiyar, J.) made the following 

ORDER OF REFERENCE TO A FuLL Brencu.—Anattta- 
krishna Aiyar, J—Plaintiff is the appellant in this appeal: 
In execution of a money-decree obtained by the’ plaintiff 
against Subbiah Pillai in O.S. No. 650 of 1910, the plaintiff 
attached the suit properties in October, 1913. Subsequently the 
plaintiff himself purchased the property in Court-auction on . 
9th March, 1914. The sale was confirmed on 9th April, 1914 
and the plaintiff got delivery of property in enforcement of the 
sale certificate on 2nd December, 1914. The sale to the plaintiff 
was subject to a hypothecation in favour of Peria Ravutha 
Goundar for Rse 200 over the suit property. 

Peria Ravuthu Goundar filed a suit (O.S. No. 537 of 
1913) on 19th November, 1913, to recover money due on his 
hypothecation bond, making Subbiah Pillai party-defendant. 
The present plaintiff, however, was not made a party to that 
suit. The defendant, after obtaining the preliminary and final 
decrees in Suit No. 537 of 1913, himself purchased the properties 
in Court-auction on 27th March, 1916. 

On the allegation that the defendant got into possession of 
the properties by trespass in May, 1916, the plaintiff filed the 
present suit on 2nd February, 1917, against Peria Ravutha 
Goundar for redemption of the defendant’s mortgage for 
Rs. 200, dated 11th August, 1905, mentioned above. The 
defendant pleaded that he was the owner of the properties and 
that the plaintiff was not entitled to redeem. 


The Court of First Instance decreed redemption by the 
plaintiff on payment of Rs. 830-8-5 to the defendant. 


The plaintiff preferred an appeal to the Lower Appellate 
Court on the ground that the amount he was directed to pay for 
redemption was too large and that he was entitled to redeem on 
paynient of a smaller amount. At the hearing of the appeal, the 
learned Subordinate Judge came to the conclusion that’ the 
plaintiff was not entitled to any right of redemption at all, and 
consequently not only . dismissed the plaintiff’s appeal but 
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reversed the decree of. the first Court in plaintiff’s favour and 

dismissed the suit in toto. 

Two questions of law have been raised in the appeal to 
the High Court, one relating to the plaintiff’s right to redeem 
and the other whether the Lower Appellate Court had jurisdic- 
tion in an appeal preferred by the plaintiff, not only to dismiss the 
plaintiff's appeal but further to reverse the decree passed in 
plaintiff’s favour by the first Court, even though the respond- 
ent had not preferred any memorandum of objections or an 
independent appeal questioning the decree of the ‘first Court. 

To appreciate the first question it is necessary to state that 
the first Court relying on the decision reported in Venkata, 
Seetharamayya v. Venkataramayya* decided thata money 
decree-holder who had attached the mortgaged properties 
ought to have been made a party to the suit subsequently filed 
by the mortgagee to recover money due on the mortgage and 
that such attaching decree-holder was entitled to redeem the 
mortgage. It would appear that a later decision of the High 
Court dissenting from the view taken in Venkata Seetha- 
ramayya v. Venkataramayya" was reported in the Law Reports 
[Chamtyappa Tharagan v. Rama Aiyar?] shortly before the 
appeal was heard by the Lower Appellate Court. Consequently 
‘according to the later ruling of the High Court, the plaintiff 
could not claim any right of redemption and consequently his 
suit for redemption ought to have been dismissed. . 

But the defendant had not preferred any independent 
appeal nor filed any memorandum of objections in the plaintiff's 
appeal questioning that portion of the decree passed by the 
District Munsif upholding the plaintiff’s ‘right to redeem. The 
Lower Appellate Court however was of opinion that under 
Order 41, Rule 33, Civil Procedure Code, the Appellate Court 
had jurisdiction to reverse even that portion of the first Court’s 
decree though it had not been appealed against; and having 
regard to the circumstances of the case, it held that a case 
was made out for the exercise by it of the jurisdiction conferred 
by Order 41, Rule 33, Civil Procedure Code. Accordingly the 
Appellate Court not only dismissed the plaintiffs appeal but 
proceeded further and reversed the first Court’s decree and 
dismissed the plaintiff’s suit altogether. i 

It was argued before us that there is a conflict between 
the decision in Venkata Seetharamayya v. Venkataramayya” and 
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the. decision in Chamiyappa Tharagan v. Rama Aiyar* on the 

question whether the right of redemption subsists in the plamte 

in such cases. 


On the question of the power of the Appellate Court to 
interfere even with the portion of the decree not appealed 
against even if it thought that decision erroneous. in the absence 
of an appeal or memorandum of objections, various cases were 
quoted before us. The question relates to a matter of practice 
as regards jurisdiction and powers of Appellate Courts. It 
is essentially necessary and expedient that the law on such a 
point should be definitely and authoritatively laid down. 

Having regard to the two questions of Jaw aforesaid 
arising in this case, and for the reasons mentioned already, we. 
think that this appeal should be decided by a Full Bench and 
we accordingly refer the whole case for the decision of a Full 
Bench. . E 

On this reference the Letters Patent Appeal came on it 
hearing in the first instance before Sir Murray Coutts Trotter, 
C.J., Beasley (as he then was) and Madhavan Nair, JJ. 

[The arguments advanced sufficiently appear from the 
judgment. ] 

T. L. Venkatarama Aiyar for appellants. 


P. R. Srinivasan for respondents. 
The Court delivered the following 


Jupements. Madhavan Nair, J—The plaintiff is the 
appellant in the Letters Patent Appeal. He obtained a money- 
decree against Subbiah Pillai and one of his sons in O.S. 
No. 650 of 1910 on the file of the District Munsif’s Court of 
Madura. In execution of that decree he attached the suit 
property in October, 1913. Subsequently he himself purchased 
it in Court auction on 9th ‘March, 1914. The plaintiff’s pur- 
chase of the property was subject to a hypothecation in favour 
of the defendant for Rs. 200, dated 11th August, 1905. The 
sale was confirmed on 9th April, 1914, and in the enforcement 
of the sale certificate he obtained delivery of the property on 
2nd December, 1914. In the meanwhile, the defendant filed 
a suit (O.S. No. 537 of 1913) on his hypothecation on 19th 
November, 1913 and got a decree on 18th December, 1913. 
To this suit the present plaintiff was not made a party. In 
execution of his decree, the defendant purchased the property 
on 27th March, 1916. Alleging that the defendant is in 





2. (1920) I.L.R. 44 M. 232: 40 M.L.J. 65. 
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Pa 
unlawful possession of the land the plaintiff filed the present suit 
against him for the redemption of his mortgage for Rs. 200. 
The defendagt pleaded that he was the owner of the property 
and that thegplaintiff was not entitled to redeem. The first 
issue in the case was “whether the plaintiff has the right to 
redeem.” When the case came on for trial, the defendant con- 
ceded this point in favour of the plaintiff as under the ruling 
in Venkata Seetharamayya v. Venkataramayya' an attaching 
creditor has a right to redeem. The District Munsif passed a 
decree for redemption in favour of the plaintiff on payment of 
Rs. 830-8-5 to the defendant. 


The plaintiff then preferred an appeal to the Lower 
Appellate Court on the ground that the sum he was ordered to 
pay was too large and that he should have been allowed to 
redeem on payment of a smaller amount. At the hearing of 
the appeal the defendant’s vakil contended that the plaintiff's 
suit for redemption itself was not maintainable; and he repre- 
sented that it was in view of the decision in Venkata Seetha- 
ramayya v. Venkataramayya* that an attaching creditor has a 
right to redeem, that he conceded before the, Lower Court the 
plaintiff's right to redeem but that the decision in Chamiyappa 
Tharagan v. Rama Aiyar? has now negatived such a right on the 
part of the attaching creditor. In the circumstances, the learn- 
ed Subordinate Judge allowed the defendant to raise the con- 
tention under O. 41, R. 33, Civil Procedure Code; and though 
there was no cross-appeal or memorandum of objections by him, 
he upheld his contention and not only dismissed the plaintiff's 
appeal but reversed the decree of the first Court in plaintiff's 
favour and dismissed his suit in toto. 


Against the above decree of the Lower Appellate Court 
the plaintiff preferred Second Appeal No. 88 of 1922, and 
urged before Srinivasa Atyangar, J., that the Subordinate Judge 
was wrong in holding that the plaintiff had no right to redeem 
and that he had no jurisdiction under O. 41, R. 33, Civil Pro- 
cedure Code, to allow the respondent to raise this new plea. 
The learned Judge overruled both arguments and dismissed the 
second appeal. The present Letters Patent Appeal is against 
the judgment and decree of the learned Judge. 


The same arguments have been addressed to us. It is 
first contended that the learned Judge erred in holding that the 
Lower Appellate Court had jurisdiction to dismiss the plaintiff’s 
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suit under O. 41, R. 33, Civil Procedure Code, when the res- 
pondent had filed neither an appeal nor a memorandum of 
cross-objections challenging the decree for redemption passed 
by the District Munsif and the provision of tl{s rule should 
be read as subject to rule: 22 of the said order, the Court Fees 
Act and the Limitation Act, etc. In support of this contention 
reliance ‘is placed upon the true scope and meaning of O. 41, 
R. 33, as illustrated by the decisions in Rangam Lal v. Jhandu’, 
Gangadhar v. Banabashi*, Abjal Majhi v. Intu Bepari®, 
Ramalingam Chettiar v. Subramania Chettiar® and Chocka- 
lingam Chetty v. Seethai Achi." 


Order 41, Rule 33, reads as follows :— 


“The Appellate Court shall have power to pass any decree and make 
any order which ought to have been passed or made and to pass or make 
such further or other decree or order as thé case may require, and this 
power may be exercised by the Court notwithstanding that the appeal is 
as to part only of the decree and may be exercised in favour of all or any 
of the respondents or parties, although such respondents or parties may 
not have filed any appeal or objection. 

Illustration. 


A claims a sum of money as due to him from’ X or Y, and in a suit 
-against’ both obtainsea decree against X. X appeals and A and Y are 
respondents. The Appellate Court decides in favour of X. It has power 
to pass a decree against Y.” 


The rule has been newly introduced in the Code of 1908. 
Its object is clearly to enable the Court to do complete justice 
between the parties. Its terms are very wide and in a proper 
case it gives the Appellate Court ample discretion to pass any 
decree or make any order to prevent ends of justice from being 
defeated. By the very terms of the order, involving as it does 
an exercise of judicial discretion, the question whether the 
Appellate Court should exercise the powers conferred by them 
in a particular case would no doubt depend upon the special 
facts and circumstances of that case. The illustration to the 


_ rule is a type of one class of cases, which calls for the exercise 


of the powers conferred by R. 33; but it does not by any means 
exhaust the class of cases in which the powers of the Appellate 


‘Court under this rule may be invoked. Having regard to the wide 


language of the rule it is inexpedient to lay down any hard and 


-fast rule regarding the true scope of this provision. In a 


proper case the Courts should not hesitate to use the powers 


-conferred upon it by this rule. 


3. (1911) I.L.R. 34 A. 32 (FB). 4, (1914) 22 C.L.J. 390. 
5. (1915) 22 C.L.J. 394. 
6. (1927) I.L.R. 50 M. 614: 52 M.L.J. 612. 
7. (1927) L.R. 55 I.A. 7: LL.R. 6 R. 29: 54 M.L.J.-88 (P.C.). 
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The basis for the rule may be found in O. 58, R. 4 of the 
Rules of the Supreme Court in England. The Attorney-Genéral 
v. Stmpson® isan instance of another class of cases justifying 
action under thjs rule. In that case, an action was brought by the 
Attorney-General on behalf of the public for two reliefs: 
(1) for a declaration that the public were entitled to the right 
of passage along a river including the locks without the pay- 
ment of tolls; and (2) that the defendant was under an obliga- 
tion to maintain the locks in an efficient state by repair. In the 
first Court a decree was passed declaring that the public were 
entitled to use the locks without payment of tollsvbut it was 
also declared that the defendant was under no obligation to 
repair the locks. The defendant preferred an appeal against 
this decree. The plaintiff did not file either a cross-appeal or a 
memorandum of objections. The Court of Appeal found that 
the public were not entitled to -use the locks without payment 
of tolls to the defendant; at the same time the Court expressed 
the opinion that the defendant was under an obligation to 
repair the locks, and passed a decree to that effect. The learn- 
ed Judges pointed out that under O. 58, R. 4, they were entitled 
to make this declaration notwithstanding the fact that there was 
no appeal by the plaintiff “against so much of the judgment 
which declared that the defendant was not bound to repair 
and maintain the works”. 


In none of the cases brought to our notice has it been laid 
down that in an appeal preferred by the plaintiff against a 
portion of the decree, the Appellate Court has no jurisdiction in 
the absence of a cross-appeal or-cross-objection. to dismiss the 
whole suit and that the utmost that the Appellate Court is com- 
petent to do is to dismiss the appeal. No doubt, the learned 
Judges have remarked that the provision embodied in this rule 
should be used with care and caution; but that does uot mean 
that the Appellate Court has jurisdiction under it to dismiss the 
plaintiff's suit in toto. The Court is not bound to interfere in 
every case in which it has the power to do so; it is in this con- 
nection that the question of judicial discretion comes in. There 
may no doubt be cases where no excuse or justification could be 
found for a party not having preferred an appeal or a memo- 
randum of objections, in which cases justice may not require 
the exercise of powers under Order 41, Rule 33, and the 
Appellate Court will be well advised in not exercising such 
powers. . 
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` The decision in Rangam Lal v. Jhandu? does not support 
the extreme contention urged by the appellant. In that case, 
the plaintiff brought a suit against the defendany for rent of a 
holding and obtained a decree for a portion of Qis claim. The 
plaintiff then appealed with respect to the portion of his claim 
dismissed by the first Court. The defendant submitted.to the 
order in so far as it was'against him and neither filed a cross- 
appeal nor took objections under Order 41, Rule‘22, Civil Pro- 
cedure Code. The District Judge remitted certain issues to the 
first Court and on return of the findings dismissed the entire 
suit of the, plaintiff holding that he had power to do.so under 
Order 41, Rule 33, even though the defendant had not appealed 
against that- part of the decree which was against him. On 
Appeal by the plaintiff, the learned Judges held that it was not 
competent to the Appellate Court acting under Order 41, Rule 
33, to interfere with the decree obtained by the plaintiff in so 
far as it had not been challenged by the defendant. 


The true purport of that decision is explained in Jawahar 
Bano v. Shujaat Husain Beg’ in these words:— 
` 27 “The Full Bengh in that case held that, although the words of Order 
41, Rule 33, were very wide and the Judge, strictly speaking, had jurisdic- 
tion to pass the decree which he had made (the italics are ours), still there 
was not a proper exercise of jurisdiction by him in that case. It was 
pointed out that in a case where there is no sufficient reason for a res- 
pondent neglecting either to appeal or to file objections, the Court will 
hesitate before allowing him to object at the hearing of the appeal.’ p 
Distinguishing the case in Rangam Lal v. Jhandu? with J 
remarks, the learned Judges upheld in Jawahar Bano v. Shujaat 
Husain Beg? the exercise of power by the Appellate Court 
under Q. 41, R.°33, Civil Procedure Code. In that case, a 
decree was passed for varying amounts against three defend- 
ants, | of whom, two only appealed, the third not being. made a 
party to the appeal. It -was. held that it was competent to the 
Appellate Court to. modify the. decree in favour of the defend- 
ant -who had ‘not appealed ‘by decreeing the whole sum due $ 
the plaintiffs against the defendants who had. 


The decisions in Gangadhar. v. Banabashi* and Abjal Majhi 
v. Intu Bepar also do not in our opinion support the extreme . 
contention urged .by the appellant. The learned Judges while 
‘pointing ‘out that- 
“ordinarily the power contained in Rule 33 should be limited to those cases 
where, as the result of the Appellate Court’s interference with the decree 


_. 3, (1911) I.L.R. 34 A. 32 (FB). 4. (1914) 22 C.L.J. 390. 
5, (1915) 22 CLJ. 304... _ 9. (1920) LL.R. 43 A. 85, 


“4 
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` 


in favour of the appellants further interference is required in order to F.B. 


adjust the rights of the parties in accordance with justice, equity and good  Sybramaniaņ 
conscience,” i Çhettiar 
v, 


do not deny We Appellate Court's jurisdiction to interfere in Sianarinials 
a proper case. è Jenkins, C.J., says in Gangadhar v. Banabashi*: —— 

- “There is no doubt that the words of that rule are widely expressed, eon 
but they must ‘bé applied with discretion.’”” “| 
And later on, the learned Judge adds: he Sse 


5 =ef 
“No hard and fast rule can be laid down.” 


A similar opinion is expressed by Mukerjee, J., in Abjal M ajhi 
v. Intu Bepari®. It would thus appear, that the statement of 


the learned Judges in Ramalingam Chettiar v. Subramania 
Chettiar® that the two Calcutta decisions just now mentioned 
laid down that the exercise of the rules should be limited to cases 
where the Court has interfered-in favour of the appellants and 
further interference is required to adjust the rights ‘of parties, 
is not—with all deference to the learned Judges—quite accurate. 
There is no warrant for limiting the very wide terms of the 
rule only to this class of cases, though ordinarily it may be that 

„it is in those cases occasions arise for exercising powers under 
the rule. >- ° 


The decision in Debendra Narain Sinha v. Narendra 
Narain Sinha? recognises the extensive jurisdiction vof «the 
Court under R. 33 of O. 41, Civil Procedure Code: - The latest 
decision of the Calcutta High Court in Jogendra Kishore Roy 
y. Nasimuddin Sardar shows unmistakably the view of that 
Court on this matter. The facts of ‘that case are thus 
summarised in the headnote:— 


“In a suit for.the rent of a holding the first Court passed ą. decree 
in favour of the plaintiff for a proportionate amount of the rent payable 
in respect of the land included in the plaint. on the ground that the holding 
covered more Iands than were included in the plaint. There was no appeal 
(or cross-objection) by the defendant, but on an appeal by the plaintiff the 

` Appellate Court held that! having regard to the manner in which the suit 
had been framed, the plaintiff would be entitled to no relief-and accordingly 
dismissed the entire suit of the plaintiff.” $ noes 


The High Court held— 


“that having regard to the very wide powers given to an Appellate Court 
under O. 41, R. 33 of the Code of Civil Procedure, the decision of the Appel- 
late Court dismissing the whole of the plaintiff’s. suit, in the absence of iat 
cross-appeal or cross-objection by' the defendant, was not without: jurisdic3 
tion.” i 

4. (1914) 22 C.L.J. 390. 5. (1915) 22 C.L.J. 394. 

$ 6. (1927) I.L.R. 50 M. 614: 52 M.L.J. 612. i 

10. (1919) 24 C.W.N. 110, : 11. (1920y 62 I.C.” 823. ~ 
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The following observation appearing in the judgment gives a 
complete reply to the arguments urged by the appellant before 
us :— - oe - 


“There can be no doubt that the wording of R. 33 is very general and 
in this respect gives very wide powers to the Court of Appeal. But the 
learned vakil for the appellant, however, urges-in reply that R. 33. is con- 
trolled by R. 22 and that the wide powers given by R. 33 can only be 
exercised in case the whole matter is brought into controversy before the 
Appellate Court by a cross-appeal or a -cross-objection: filed under‘R, 22. 
I am not satisfied that this is a correct view of the scope of R. 33.” 


. Our own Court-has not dealt with this question: except in 
the decision reported in Ramalingam Chettiar v. Subramania 
Chettiar® already referred to. In Gopala Aiyangar v. Mum- 
machi Reddiar™ the learned Judges, “to be consistent,” gave 
relief to a defendant though he-had not ‘appealed or joined in 
the memorandum of objections filed by some of: the ‘respond- 
ents. The Privy Council in Chockalingam- Chetty: v. Seethai 
Ach? observes that under O. 41,-R: 33, Civil Procedure Code, 
the Appellate. Court-is empowered, in a proper ‘case, to add a 
defendant as respondent to the appeal for the purpose of passing 
a decree against him though their Lordships “saw no sufficient 
reason for interfering with the refusal of the Appellate Court 
to'do so” in that instance. On the whole, we are satisfied that 
in’ a ‘proper case the Lower Appellate Court has jurisdiction to 
exercise its powers in favour of the respondent by dismissing 
the plaintiff's case in toto though the respondent did not prefer 
a cross-appeal òr memorandum of objections challenging the 
decree passed by the first Court. an 


As already stated whether interference was justified of 
not would depend upon the particular circumstances of each 
case. In the case before us, the Subordinate Judge came to 
the conclusion that at the time when the appeal was filed the 
law that prevailed in Madras with regard to the plaintiff’s 
right to redeem was what was laid down in Venkata Seetha- 
ramayya v. Venkataramayya™ and that therefore the respond- 
ent could not take exception to the District Munsif’s decree by 
preferring an appeal or cross-appeal. But by the time the appeal 
came on for hearing before him; the report of a decision of 
this Court refusing to follow Venkata Seetharamayya v. Ven- 
kataramayya* appeared in Chamtyappa Theragan v. Rama 








1. (1912) I.L.R. 37 M. 418. 
6. (1927) I.L.R. 50 M..614: 52 M.L.J. 612. 

7. (1927) L.R. 55 LA. 7: LL.R. 6 R. 29:54 M.L.J. 88 (P.C.), 
te ete o I2 (1922) 17 L.W., 254 at 272. 


LIX] : THE MADRAS LAW JOURNAL REPORTS. 645 


Aryar*. Relying on this decision respondent raised the question 
before the Lower Appellate Court. In these circumstances the 
Subordinate Judge held that there was sufficient excuse or 
justification fo the respondent not having preferred an appeal 
or a memorandum of objections. With this view Srinivasa 
Aiyangar, J.; also agreed. If, therefore, the .Subordinate 
Judge’s decision that the case in Chamiyappa Tharagan V. 
Rama. Aiyar", really has overruled the decision in Venkata 
Seetharamayya v. Venkataramayya* is correct, then we cannot 
say that he was wrong in exercising his discretion under O. 41, 
R. 33, and dismissing the plaintiff’s suit in toto, though the 
respondent had not filed an appeal or a memorandum-of cross- 
objections. The question for decision in this Letters Patent 
Appeal therefore reduces ‘itself to this: Has the plaintiff: 
appellant in this case no right to redeem in view of.the decision 
in Chamiyappa Tharagan v. Rama Aiyar?? As already indi- 
cated this question was decided against him both by the Lower 
Appellate Court and by the learned Judge whose decision is 
now under appeal. l 


The case will be posted for further hearing on this point. 
| Sir Murray Coutts-Trotter, C.I—I agree. 
Beasley, JI agree. 


The Letters Patent Appeal came on for further’ hearing 
before Beasley, C.J:,'Anantakrishna Aiyar and Curgenven, JJ. 


T. L. Venkatarama Aiyar for appellants—An attachment con- 
fers on the creditor a right to redeem. After the decision in 
Soobhul Chunder Paul v. Nitye Churn Bysack™ the legislature 
advisedly includes attaching creditor in S. 91 of the Transfer of 
Property Act. The attaching creditor ought to have been made 
a a ty to the mortgage suit. s 


[ANANTAKRISHNA AIYAR, J.—If he has a right to redeem, why 
is he not a necessary party ?] 


Under S. 85 of the Transfer of Property Act the attaching 
creditor was a necessary party. See Ghulam Husain v. Dina 
Nath*4 and Venkata Seetharamayya v. Vienkataramayya*. Order 34, 
Rule 1; Civil Procedure Code, does not modify the law in this 
respect. An attaching creditor is “a person having an interest in 
the right of redemption” within the meaning of that section. Re- 
ference was made to Lakhpat Rai v. Fakhr-ud-din® and Shananda 
Chandra Pal v. Sri Nath Ray Choudury."® The right of the 
attaching creditor is the same as that of puisne mortgagees who- 


1. (1912) I.L.R. 37 M. 418. 
2. (1920) I.L.R. 44 M. 232: 40 M.L.J. 65. 
13. (1880) LL.R. 6 C. 663. . 14. (1901) LL.R. 23 A. 467, 
15. (1917) LER. 39 A. 536. 16. (1912) 17 C.W.N. 871 at 872. 
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have: been_hield to be necessary parties. The result of:non-joinder 
of -a-necessary party is stated in Mulla Vittil Seethi v. Achuthan 
Nair!!! The decision in Venkata Seetharamayya v. Venkata- 
ramayya' gives effect to the provisions of S. 91 (f) while the 
other decisions in Veyindramuthu Pillai:v. Mayt Nadar and 
Chamiyappa Tharagan v. Rama Aiyar? render them nugatory. 
Not having been màde a party.to the mortgage suit the attach- 
ing creditor is not bound by the sale and is entitled to redeem. 

P. R. Srinivasan for respondents. —There is àf distinction be- 
tween the right to redeem given by S. 91, Transfer of Property 
Act, and the proper constitution of a mortgage suit which is 
governed by O. 34, R. 1, Civil Procedure Code. It is`one thing 
to say that the attaching creditor can intervene before the sale in 
order to exercise his right to redéem, another thing that the suit 
is bad because of non-j joinder. Refers to 9. 1, R 9, Civil Pro- 
cedure Code. 


| [AWANTAKRISHA AIYAR, J., refers to Mcpherson o on Mort- 
gages at page 700.] 

It is well. settled that an attachment confers no interest in the 
property attached. Section 91 (f) merely confers on the attaching 
creditor a privilege to institute a suit for redemption. Section 91 
enumerates the persons entitled to redeem. . In the first two 
clauses persons having a legal ‘interest, that is, an interest in the 
property, are enumerated. The subsequent clauses mention per- 
sons who for special reasons are given a personal right to redeem. 
There is a distinction between the two categories. The interest 
under clauses (a) and (6) is one in the property which can be 
created only by a registered instrument.’ 


[ ANANTAKRISHNA \Aryar, J.—The only question is whether the 
attracting creditor is a proper party.] ` 

“Order 34, Rule 1 makes it obligatory to implead aly those 
persons having an interest in the mortgage property or right of 
redemption specified in clauses (@) and (b) of S. 91, Transfer 
of Property Act. f 

The second argument is that the right of-the atadan edi 
tor to redeem is extinguished by reason of the Court sale. If 
he purchases the property he loses the right to redeem qua attach- 
ing decree-holder but becomes entitled to redeem as owner of the 
mortgaged property under clause (b) of S. 91. 


[CurGENVEN, J.—There is no difference between cases where 
the attaching creditor purchases the property and cases where a 
third party is the purchaser.] . 
1. (1912) I.L.R. 37 M. 418. 
2. (1920) I.L.R. 44 M. 232: 40 M.L.J. 65. 
17; (1911) 21 M.L.J. 213 (F.B.). 
18. (1919) I.L.R. 43 M. 696: 39 M.L.J. 456. 
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: . In either, case the judgment-debtor’s' interest having gone: the 
attachment also goes. The right to- redeem-is conferred on-,the 
attaching creditor simply to work out-his rights under the aitach- 
‘ment and hawe the property sold for the best possible price. 
Venkata Seetharamayya v. Venkataramayya* is a case where the 
question wasjraised before the sale. Once the sale is held the 
right of redemption specially conferred on the attaching creditor 
is extinguished. Reference was made to Veyindramuthu, Pillai 
v. Maya Nadan® and Chamiyappa Tharagan v. Rama Atyar?, 
Further, the plaintiff having purchased ‘the’ mortgaged property 
pendente lite, the proceeding in the mortgage suit will be binding 
on him, and his right of redemption will be extinguished by. the sale 
in execution of the mortgage decree. 
T. L. Venkatarama Aiyar replied. 


The Court delivered the following 


Jupements, Anantakrishna Atyar, J.—This Letters Parai 
Appeal raised two important questions of law, one turning on 
the construction to be placed upon O. 41, R. 33, Civil Proce- 
dure Code, and the other on S. 91 of the Transfer of Property 
Act. read with O. 34, R. 1, Civil Procedure Code. 


The first question has been answered tn favour of the 
‘respondents and against the appellant by a Full Bench of this 
Court at an earlier stage of this Letters Patent Appeal. rs 


The only other question that remains for decision is 
whether the plaintiff, on the facts stated in the Order of 
Reference, is entitled to redeem the lst defendant’s mortgagé. 
' The plaintiff was a money decree-holder against the judgment- 
debtor, the mortgagor, and in execution of his money-decree 
he attached the mortgaged properties. Pending the attachment, 
the Ist defendant, the mortgagee, filed a suit to recover the 
money, due upon his mortgage but he failed to make the plaintiff 
who was then the attaching decree-holder a party to his suit 
on the mortgage. In course of time the plaintiff became pur- 
chaser in Court-auction in, execution of his money-decree and 
obtained possession. The mortgagee, the plaintiff in the other 
“suit, also became purchaser in execution of the decree passed on 
the foot of his mortgage. The question that arises in the 
present suit is whether the plaintiff, the attaching decree-holder 
-who subsequently became also the auction-purchaser in, execu- 
‘tion of the money-decree, has got the right to redeem the mort- 
gage on the ground that S. 91 {P of the Transfer of Property 

> > TE (1912) I.LiR: 37 M: 418. 


2. (1920) I.L.R. 44 M. 232 at 240, 241: 40 M.L.J. 65. | 
AB- (1919) I.L.R. 43.M. 696 at 698, 710: 39 M.L.J. 456. 
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Act gives him such a right to redeem since he was not made a 
party to the mortgage suit. 


The first point that arises for oden in fis con- 
nection is as to the exact scope of the expressiorts appearing in 


‘S. 91 (a) and (b) of the Transfer of Property, Act, namely, 


“a person having any interest in or charge upon the property” 
and “any person having any interest in or charge upon the right 
to redeem the property” read along with O. 34, R. 1, Civil 


‘Procedure Code, “all persons having an interest either in ‘the 
mortgage security or in the right of redemption.” I am’ clear 


that the cases contemplated by S. 91 (a) and (b) exhaust the 
class of cases contemplated by O. 34, R. 1, Civil’ Procedure 
Code, and that it is only persons interested in the mortgage 
security or in the equity of redemption that have necessarily 
to be made parties to a suit under O. 34, R. 1, Civil Procedure 
Code. This is the view that has been taken in Chamiyappa 
Tharagan v. Rama Aiyar® and in Veyindramuthu Pillai v. Maya 
Nadan. It is also clear that attachment in ‘execution of a 
money-decree does not itself create any interest in or charge 


‘over the propertigs which are the subject-matter of the attach- 
‘ment. This has been decided by the Privy Council in Moti 


Lal v. Karrabuldin* and is not open to question. Having 
regard to the construction placed on S. 91 (a) and (b) of the 
Transfer of Property Act, and to the view taken regarding the 
scope of O. 34, R.-1, Civil Procedure: Code, it seems to me that 
it could not be said that a person in the position of the plaintiff, 


‘namely, an attaching decree-holder in execution of a money- 


decree against the mortgagor is a necessary party to a suit under 


.O. 34, R. 1, Civil Procedure Code. 


The question then arises whether the plaintiff, simply 
because under clause (f) of S. 91 he is given a right to redeem, 
as an attaching decree-holder, is entitled in the circumstances 
that have happened in this case to claim redemption. It has 
been held by Oldfield, J., in Veyindramuthu Pillai v. Maya 
Nadan* that any rights he might have qua attaching decree- 
holder are not available to him when the properties have been 


„sold in execution through Court; and that view has been accept- 


ed by two learned Judges of this Court, Sir John Wallis, C.J., 
and Seshagiri Aiyar, J., in Chamiyappa Tharagan v. Rama 
Aiyar*, It was argued that, if under clause (f) an attaching 


2. (1920) I.L.R. 44 M. 232: 40 M.L.J. 65. 
18. (1919) I.L.R. 43 M. 696: 39 M.L.J. 456. 
19. (1897) L.R. 24 I.A. 170: I.L.R. 25 C. 179 (F.B.). 
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decree-holder has been given a right to redeem, then, whatever 
might be the exact category under which the right could be 
placed, not having been a party to the mortgagee’s suit, his 
‘rights could not vanish. The answer to this is furnished in- 
the judgment of Oldfield, J., and the other learned Judge : in” 
V eyindramuthii Pillai v. Maya \Nadan*. The Legislature _ 
evidently saw the impropriety of retaining ‘clause (f) of S. 91 
after the Privy’ Council made it clear that an attachment as 
such does not create any title to, or interest or charge on, the 
properties attached. in favour of the attaching decree-holder, and 
has accordingly omitted clauses (f) and (g) from the section 
in the Transfer of Property (Amendment) Act, 1929. The 
case is not consequently of any general.importance and could 
not arise under the present law; and I am not prepared in the 
circumstances to reconsider the point decided by the three 
learned Judges of this Court in Veyindramuthu Pillai v. Maya 
Nadan and Chamiyappa Tharagan v. Rama Aiyar’ whose 
observations I have already referred to and I respectfully follow 
their opinion on this point. It follows that this contention 
raised by the learned Advocate for the appellant should fail. 
The Letters Patent Appeal should, for these reaRons, o 
dismissed. 


But having regard to the fact that the Lower rae 


Court exercised the rather extraordinary jurisdiction that 
Courts have under O. 41, R. 33, Civil Procedure Code, and 
granted a decree in favour of the respondents though the res- 
pondents had not preferred an appeal to it, and for that reason 
directed that they should have no costs of the litigation, I think 
that this Letters Patent Appeal should, in the circumstances, 
be dismissed without costs. 


The Chief Justice-—I agree and have nothing further to 
add. 
Curgenven, J.—I agree. 
B.V.V. Appeal dismissed. 





———- m M 


2, (1920) I.L.R. 44 M. 232: 40 M.L.J. 65. 
18. (1919) ILL.R. 43 M. 696: 39 M.L.J. 456, 
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IN- THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘ PRESENT:—Mr. Justice REILLY AND MR. JUSTICE 
CORNISH. 


-V. M. Raghavalu Naidu and Son .2 Appellants* 

oe : (Plaintiffs) 
v. 

The Corporation of Madras .. Respondent 

(Defendant). 


a. Madras City Municipal Act (IV of 1919), Ss. 98, 129, Sub-Ss. (1) ‘and 
(3), 349 (2) and (29)—Bye-laws made under—Validity—Misquotation of 
authority—Effect of—Rule requiring application for refund to be made 48 
hours before export—Abrogation of the statutory right of refund—Penally 
of forfeiture—No express power to impose—Ultra vires. 


~. Subsidiary legislation by bye-law, if it is to be valid, must come clearly 
within the powers given to the body making it by their controlling statute. 


A rule framed by a rule-making authority is not «lira vires merely 
because the provisions of the statute under which the authority purported 
to act do not in fact confer any such power, provided it had such power 
under some other provision of law. Misquoting their authority by over- 
sight or mistake does not take away any power or authority conferred 
by law. 

Rajam Chetty v. Seshayya, (1895) I.L.R. 18 M. 236: 5 M.L.J. 114 
(F.B.) and Secretary of State for India in Council v. Appa Rao, (1923) 
45 M.L.J. 156, referred to. 


S. 129 (1), proviso 2 of the Madras City Municipal Act (IV of 1919) 
confers an unqualified right to a refund of the timber tax on the exporter 
when any timber in respect of which tax has been paid is exported beyond 
the City. Bye-law No. 8, purporting to have been made by the Corpora- 
tion of Madras under S. 129 (3) and S. 349 (2) of the Act, provides that 
an application for refund of timber-tax should be made at least forty-eight 
hours before the date of the intended export. In a suit to enforce a claim 
for refund of the tax which was resisted by the Corporation on the ground 
that this bye-law had not been complied with, 


Held, the bye-law in question was not authorised by either of the two 
sections: the former relates to seizure and sale of timber in respect of 
which the tax is not paid, the latter to collection of taxes. They have 
nothing to do with the refund of taxes. Nor is it covered by S. 129 (1) 
which deals with the fixing of the rates—a power different from that of 
regulating the refund of the tax. 

But the words ‘‘and the purposes of this Act” in S. 349 (29) of the 
Act are wide enough to give the Corporation power to make the bye-law. 
That is a general and residuary provision to cover all purposes of the 
Act, one of which is the making of refunds of timbef-tax. 

That does not, however, conclude the question of its validity. The 
bye-law is subject to the further restriction imposed by the section itself. 
that it should not be ‘‘inconsistent with the Act”. It is perfectly reason- 


_ able, of course, to provide that the right to refund should be clearly proved 


or that applications for refund should be made in a certain form or at a 
certain time and. place but a bye-law, the penalty for the breach of which 
amounts'to a complete abrogation of the statutory right of refund, defeats 


the very purpose of the Act; such a rule is beyond the power of the 
Corporation to make. f 


*Ọ.S.A. No. 73 of 1928. 26th November, 1929. 
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When a power to make regulations is given to a public ‘body by 
statute, no regulations made under it can abridge (or impose unreasonable 
conditions on) a right conferred by the statute itself, 


Queen v. Bird, (1898) 2 Q.B. 340, followed. 


A bye-law camnot impose a penalty of forfeiture unless such a power 
is expressly conferred by the statute. 


- Kirk v. Nowill, (1786) 1 T.R. 119: 99 E.R. 1086, referred to. © > 
The bye-law in question is, therefore, ultra vires. 

On appeal from the judgment and decree, date: 30th 
March, 1928, and passed by the Honourable Mr. Justice 
Beasley (now Chief Justice) in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C.S. No. 356 
of 1927, l 

Sir C. P. Ramaswami Aiyar and V. Ramanan ae 
for appellants. 


Vere Mockett for respondent. 
The Court delivered the following 


Jupements. Reilly, J—The plaintiffs in this case are a 
firm of timber merchants trading in Madras. They claimed 
from the Corporation of Madras refunds of _timber-tax on a 
large number of lots of timber, on which they alleged that they 
had paid timber-tax when importing them into Madras, and 
which they alleged they had afterwards exported from Madras. 
The Corporation, who are the defendants in this case, refused 
to make the refunds. The plaintiffs then sued the Corporation 
for the total of the refunds claimed by them. The suit was 
heard by the learned Chief Justice, as Mr. Justice ze and 
he dismissed it. The plaintiffs appeal. 


In their written statement the defendants maintain that the 
plaintiffs did not satisfy them that these lots of timber . were 
timber on which tax had been paid when imported into Madras, 
and that the plaintiffs did not comply with certain bye-laws 
made by the Corporation, and that, therefore, they were not 
entitled to the refunds claimed. Under section 98 of the Madras 
City Municipal Act the Corporation may levy a tax on timber 
brought -into the ‘City. Under section 129 of that Act the tax 
shall be levied at such rates and in such manner as may be de- 
termined by the Council of the Corporation, provided that the 
rates shall not exceed Rs. 5 a ton, and provided that, when any 
tiinber in respect of which tax has been paid is exported beyond 
the city, nine-tenths of the tax levied thereon shall be réfunded. 
The plaintiffs, as I have said, applied for these refunds on the 
ground that they had exported timber on which they had“already 
paid tax when it was imported. The ground of refusal on the 
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part. of the Corporation which occupied attention at the trial 
of the suit and at the hearing of this appeal is that the plain- 
tiffs did not make their application for refund 48 hours before 
the timber was exported, as required by a certaip bye-law made 
by the Corporation. That bye-law is Bye-law.No. 8, published 
in a notification with other bye-laws in the Fort St. George 
Gazette on the 27th September, 1921. It runs: 


‘Such application (that is an application for refund of timber tax) 
shall be made at least 48 hours before the date of the intended export 
beyotid the limits of the city and shall be accompanied by the original 
receipt granted on import thereof.” 

That last word “thereof” is a little peculiar; but we need 
not spend any time on that. The defendants say that they can 
enforce that bye-law, which according to them is a valid bye- 
law, by refusing to give the refund if it is not complied with. 
The plaintiffs contend that the bye-law, in the sense in which 
the defendants wish to enforce it, is beyond the power of the 
Corporation to make. 


Now that bye-law with the other bye-laws in the 
notification I have mentioned purports to have been 
made under settions 129 (3) and 349 (2) of the Madras 
City Municipal Act. I think it is quite clear that that bye-law 
cannot have been made and could not be made under section 129 
(3) of the Act, which runs: 

: “The Council may make bye-laws for the seizure and sale of timber 
in respect of which the tax due is not paid.’’ ; 

Could it have been made under section 349 (2)? The 
learned Chief Justice is of opinion that it could be made validly 
under that section. With respect I feel bound to differ from 
him on that point. Subsidiary legislation by bye-law, if it is 
to be valid, must come clearly within the powers given to the 
body making it by their controlling statute. Section 349 (2) 
of the Act runs: 5 


“The Council may make bye-laws, not inconsistent with this Act or 
with any other law, to provide for the regulation of the time and mode of 
collecting the taxes, duties and tolls under this Act.” 


The learned Chief Justice says in his judgment: 


“In my view the words ‘collecting the taxes, duties and tolls under 
this Act’ must include the question of refunds of the tax so collected.” 


With that opinion I am unable to agree. The collection 
of taxes to my mind is one thing: the refund of taxes is quite 
another thing. In respect of many taxes which are collected there 
is no right in anybody to claim a refund. If the Legislature gives 
any subordinate body the power to impose a tax, that is a power 
to require some person to pay the tax. The duty in that case 
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is upon the tax-payer. If the Legislature gives the tax-payer 
the right to claim a refund in certain. circumstances, then the 
duty is upon the other party, upon the body which collects the 
tax. And to give power to make bye-laws regarding the collec- 
tion of taxes, the time and manner in which they are to be 
paid by those: persons from whom they are due, appears to me 
an entirely different thing from giving power to make 
bye-laws about the conditions on which the Corporation or other 
body concerned is required to perform its duty of refunding 
the tax. I cannot find any authority in section 349 (2) em- 
powering the Corporation to make bye-laws in regard to the 
refund of taxes. ; 

Then could the Corporation make this bye-law under any 
other section of the Act? It has been suggested for the plain- 
tiffs, that, as the Corporation purported to make these bye- 
laws under sections 129 (3) and 349 (2) of the Act, it is of 
no interest to us whether they could have made Bye-law No. 8 
under any other section of the Act and that they must be confined 
to the power to which they themselves have appealed and under 
which they have purported to make the bye-law. On the other 
hand Mr. Mockett for the defendant has contended that, if a 
bye-law-making body quotes, when promulgating a bye-law, some 
` provision which is inapplicable, that bye-law may yet be quite 
valid, provided the bye-law-making body had authority to make 
it under some other provision of law: misquoting their autho- 
rity by oversight or mistake does not take away any autho- 
rity given by law. On that question I agree with Mr. Mockett’s 
contention. That is clearly the view which was taken by a Full 
Bench of this Court in Rajam Chetty v. Seshayya* and it is the 
view which was adopted and applied by Mr. Justice Krishnan 
in Secretary of State for India v. Appa Rao? No authority 
to the contrary has been quoted before us. 

Let us see then whether this bye-law could have been made 
by the Corporation under any other provision of the Act. The 
learned Chief Justice is of opinion that it could have been made 
by the Corporation under section 129 (1) of the Act. That 
sub-section provides: 

“The tax on timber brought into the City shall be levied at such 
rates and in such manner as may be determined by the Council.” - 

There again I must differ from the learned Chief Justice. 
I do not think that out of a power of fixing the rates at which, 
and the manner in which, the tax must be paid you can get 
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a power to regulate the refund of that tax. But Mr. Mockett 
has urged before us, what does not appear from the record or 
from the learned Chief Justice’s judgment to have been urged 
before him, that this bye-law could have been made by the 
Corporation under section 349 (29) of the Act. That runs: 


“The Council may make bye-laws, not inconsistent: with this Act or 
with any other law, to provide in general for securing cleanliness, safety 
and order and the good government and well-being of the city and for 
carrying out all the purposes of this Act.” ‘ 


Mr. Mockett contends that these words “for carrying out 
all the purposes of this Act” are wide enough to give the Cor- 
poration power to make this bye-law. On the other hand it is 
contended for the plaintiffs that we must regard the words 
“for carrying out all the purposes of this Act” as controlled by 
the earlier words in that sub-section “securing cleanliness, safety 
and order and the good government and well-being of the city” | 
and it is contended that making refunds of tax would not come 
within these expressions. Here again I agree with Mr. 
Mockett’s contention. I do not think this is a case in which we 
can apply the rule in regard to the interpretation of generic 
words following specific words. The words here are not “and 
other’? or “the other” purposes of the Act. They are much 
wider than that. They are “for carrying out all the purposes - 
of this Act.” That appears to.me to be a general -and residual 
provision to cover all the. purposes of the Act which have not 
been specifically mentioned in the earlier paragraphs of the sec- 
tion. The making of refunds of timber tax may be legitimately 
said, I think, to be one of the purposes embraced in the Act. 


But does it follow that the Corporation can make such a 
bye-law as they have made in this case regarding refunds of 
timber tax? I agree with Mr. Mockett’s contention that, even 
if there is—and I think there clearly is—a duty imposed by 
section 129 on the Corporation to make these refunds, we need 
not read the Act in-so unreasonable a way as to suppose that it 
is the duty of the Corporation officials to run round the town to 
find exporters of timber and thrust refunds upon them. The 
reasonable way of interpreting the provision regarding refunds 
is that the Corporation must pay refunds when properly applied 
for by those who are entitled to them. I think we may go 
further and agree with Mr. Mockett that the Corporation may 
reasonably require exporters who claim refunds to show to their 
satisfaction that refunds are due to them. Indeed I did ‘not 
understand that this was seriously contested by the other side. 
It would be perfectly reasonable in my opinion for the Corpo- 
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ration to issue a notification inviting exporters who claim re- 
funds to apply at a certain office or in a certain form or at a 
certain time, provided the invitation and its details were reason- 
able. If an exporter claiming refund did not comply with those 
details, I think. the Corporation might well do nothing in the 
matter and leave it to the exporter to sue them, if he thought 
fit; and in such a case it is probable that, if the exporter’s con- 
duct had been unreasonable in not applying in the way he was 
invited to do or not giving proper information to the Corporation 
officials, he would lose his costs and he might perhaps have to 
pay the Corporation’s costs, even if he succeeded in getting his 
refund decreed. But all that is a very different thing from 
making a bye-law. such as has been made in this case. A bye- 
law, as Lord Russell said in Kruse v. Johnson’, is: 


“An ordinance... >. imposed by some authority clothed with 
statutory powers ordering something to be done or not to be done and 
accompanied by some sanction or penalty for its non-observance.” 


Now here we have a duty imposed by the Act on the Cor- 
. poration to make refunds of nine-tenths of the tax paid on 
timber, if it. is exported from the City. Can the Corporation 
make a bye-law, enforced by a penalty, compelling the person 
who has the corresponding right of demanding the performance 
of that duty to apply for it in a particular way or at a particu- 
lar time? If we look at the penalty ostensibly imposed in this 
group of bye-laws, we find that under Bye-law 14 any person 
offending against any of these bye-laws shall be punishable with 
a fine which may extend to fifty rupees. To apply that to Bye- 
law 8 appears to me on the face of it absurd, and Mr. Mockett 
has agreed that that penalty cannot really be applicable to Bye- 
law 8. Here we have an exporter, who has a right to claim 
a refund under the Act, and this Bye-law 14 imposes upon him 
a penalty up to Rs. 50 if he does not apply at a particular time. 
Supposing he does not think. it worth while to apply at all, how 
can ‘the Corporation have the power to impose a penalty in 
that way? Realising that that would be absurd, the Corpora- 
tion has: not attempted to impose that penalty on the 
breach of this Bye-law-8. What they claim to do is to enforce 
another penalty, namely, if the application is not made 48 hours 
before the time of export, to penalise the exporter by not giving 
him the refund at all. It is worth noticing that the power to 
impose penalties for infringing bye-laws is given under section 
351 of the Act, and that only provides for penalties of fine. 
Then where does the Corporation get this power to impose an 
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entirely different penalty, the loss of the refund? To my mind, 
if the Corporation could make a bye-law ordering the applicant 
for a refund. to make his application in a certain way or at a 
certain time, they could not impose this particulgr penalty, that, 
if he did not comply with that bye-law, he should lose his right 
to the refund altogether. And I may go furthér and say that 
in my opinion the Corporation has no power in this matter, in 
which they have a duty to perform and the expotter has a right 
to claim, to promulgate any bye-law, enforceable by a penalty, 
compelling an exporter to do some particular -thing. i 


That would, I think, be enough for the disposal of this 
appeal. But several other matters have been discussed at length 
before us, and I shall just say a few words about them. The 
learned Chief Justice was of opinion that at any rate this Bye- 
law 8 was a reasonable bye-law, that there was nothing unrea- 
sonable in requiring an exporter to give 48 hours’ notice of his 
export, if he wanted to get a refund. With that view I am 
unable to agree. I think it can easily be shown that quite apart 
from any question of the power of the Corporation to make 
this bye-law, as it stands, without qualification, without provision 
for exceptional circumstances, it would be an unreasonable bye- 
law. Suppose that a Government Engineer or a private person 
sends an order to Madras to-day from some place a few miles 
outside the City for the urgent supply of some timber required 
to prevent the collapse of a bridge or a factory. If this bye- 
law stands good, no one from Madras could send out timber 
either to-day or to-morrow, however. urgently it might be re- 
quired (other than timber grown in Madras, of which we all 
know there is comparatively little) except on pain of losing all 
right to the refund of .nine-tenths of the tax, to which he is 
entitled under the Act. That appears to me to show that we 
cannot say that this bye-law, as it stands, without qualification 
and without provision for exceptional circumstances, is even a 


-reasonable bye-law. 


But, reasonable or not in itself, if it is enforced, does it 
not obviously curtail_the ‘right of the exporter to get his re- 
fund? In effect the Corporation say by this bye-law: 

“Though we are bound to give the refund of this tax by the Act, 
we will not do so in certain circumstances, that is, unless you give us 
48 hours’ notice before export.” 

Mr. Mockett has contended that the bye-law, in that sense, 
can beiregarded as carrying out the purposes of the Act. To 
my mind it could more properly be described as defeating, or 
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at any_ rate restricting, the purposes of the Act in respect of 
refunds. 


A large number of cases have been quoted before us; but 
I do not think it necessary now to refer to more than one or 
two of them. In Queen v. Pawlett* there was a right of appeal 
to the Quarter Sessions, given by the statute. The Court of 
Quarter Sessions added by a rule of practice an additional con- 
dition that such an appeal must be entered so many days before 
the Sessions began. That additional condition, though regard- 
ed by the Divisional Court as very convenient, was held to be 
invalid. A still more instructive case is that of Queen v. Bird’. 
Mr. Mockett suggested that that case was not applicable here. 
` To my mind it is both very instructive and applicable. By the 
Licensing Act of 1872 a provisional licence granted by ‘the 
Lincensing Justices had to be confirmed by the County Licens- 
ing Committee, before whom a person who had opposed the 
licence before the Lincensing Justices might-appear and oppose 
its confirmation; and under the Act the Justices in Quarter 
Sessions had to make regulations for the meetings of the Com- 
mittee and the transaction of its business and proceedings. The 
Justices in Quarter Sessions for the County ‘of London made 
rules that any one intending to oppose the confirmation of a 
provisional licence must give notice within seven days after the 
grant of the provisional licence and must enter into recogni- 
zances in the sum of £20. The Divisional Court held that, 
though the rule about notice was reasonable and proper in itself, 
the rules were ultra vires, because they imposed fresh condi- 
tions on the objector’s right to oppose the confirmation, which 
had been given to him by the Act. Mr. Justice Wills declared 
1t— i 


“a principle too clear to need the support of authority that, “when a 


power to make regulations is given to a public body by statute, no regula- 
tions made under it can abridge a right conferred by the statute itself.” 

Is not that what the Corporation lias attempted to do in 
this case? The exporter has a right to claim this refund, if he ex- 
ports timber. The Corporation has in effect attempted to abridge 
that right by saying that it shall not have effect unless a further 
condition -is fulfilled, unless the application is made 48 hours 
before the export. The learned Chief Justice at the close of 
his judgment said that in his opinion the effect of this bye-law 
is only this: “Prove to our satisfaction that it is the same 
timber and you will get a refund.” With respect, in my opinion, 
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that is a serious under-statement of the effect of this bye-law, 
as the defendants contend they are entitled to enforce it.- Surely 
it would be more correct to say that what the. defendants main- 
tain is the effect of this bye-law is:— 


‘Pove to us by giving us notice 48 hours before? you export the 
timber that it is the same timber on which you have paid tax: otherwise 
we will not make the refund.” - 


‘In my opinion this bye-law, in the sense in which the de- 
fendants maintain they have a right to enforce“'it, is entirely 
beyond the power of the Corporation to make. 

There was another aspect of the case which was put before 
us, namely, that the Act gives the exporter a certain right to 
nine-tenths of the tax which he has paid and that, if the Cor- 
poration take away that right to the nine-tenths, as they claim 
they’ may do in certain circumstances, they are working a for- 
feiture of the exporter’s right. On that point Kirk v. Nozwill 
and Butler’. was quoted before us, in which Lord Mansfield 
said that a bye-law could not impose a penalty of forfeiture unless 
the power to make it was expressly given, and Mr. Justice Buller. 
said that the invalidity of a bye-law to that effect was made 
more clear by the fact that the power to impose a penalty by 
fine was expressly given in that case. That case also is in- 
teresting in connection with the present case and shows that there 
is another defect in this bye-law, But I do not think in the 
circumstances it is necessar'y to discuss that any further. 

I may add that the defendants raised a plea of limitation; 
but, so far as the record goes, nothing appears to have been 
said about that at the trial, and nothing has been said about it 
before Us. 

‘In my opinion this appeal must be allowed: The result 
of that is that the plaintiffs’ claim to these refunds has still to 
be disposed of. The learned Chief Justice said that, if he had’ 
agreed with the plaintiffs. that this bye-law was beyond: the 
power of the Corporation to make, he would have referred the 
case to the Official Referee in order that he might report on 
which of these lots of timber import tax had been paid, as that 
was disputed by the defendants and had not yet been made out by 
the. plaintiffs. Mr. Mockett suggested that the proper course 
would be rather to send the case back to the Corporation in ` 


-order that they might now satisfy themselves whether the tax 


had been paid on these lots of timber. Now that the case has 
come, before the Court, I think that cannot be done. The 
question what is due to the plaintiffs must be decided by the 
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Court. And, if the case is not to go back to the Corporation, 
the defendants, I understand, do not object to its being referred 
to the Official Referee, to which the plaintiffs also agree. But, 
before that is done, it has been suggested before us that the 
parties should be given an opportunity to see whether they can- 
not agree that import tax was paid on all or any of these lots of 
timber. It appears to me very reasonable that they should be 
given an opportunity to do that, and in my opinion the most 
convenient course will be to make an order that this matter 
should be referred to the Official Referee, as the learned. Chief 
Justice suggested, for a‘report by him which of these lots of 
timber have been actually exported and on which of them im- 
port tax. was paid, but with the qualification that the matter 
will be adjourned for a month in order that the parties may 
have an opportunity of seeing whether they cannot agree in 
respect to all or some of the items on this part of the case, For 
the purpose of the proposed settlement documents produced by, 


‘either party may be delivered to them out of Court on applica- 


tion. 

In regard to costs the proper order in my opinion will 
be that the defendants shall pay the plaintiffs the costs of this 
appeal. Costs in the suit will remain to be dealt with when the 
final hearing of the suit is completed. The case should now 
go back to the Original Side for further proceedings. 

Cornish, J—I agree. In my opinion the Corporation bye- 
laws, even assuming they are intra vires, do not justify what the 
Corporation has done. There is no rule in the bye-laws which 
in terms empowers the Corporation to penalise an applicant by 
refusing a refund of tax because he has not complied with the 
bye-laws. Rule 8 on which the Corporation relies simply says 
this: l eS ge > ke te 

“Such application (that is, an application for refund) shall be made 
at least 48 hours before the date of the intended export beyond the limits 
of the city, and shall be accompanied by the original receipt granted on 
import thereof.” 

Neither this rule nor any other rule says that, on non-com- 
pliance with these requirements, the applicant is liable to forfeit 
the refund. - The only penalty: fixed by the bye-laws for a 
breach of them is that contained in R. 14, namely, liability to 
a fine of Rs. 50 on conviction. If, therefore, it is an offence 
against the bye-laws not to give the Corporation at least 48 
hours’ notice bf an intended export of timber as'a condition 
to an application for refund, the utmost penalty to which the 
offender is exposed by the bye-laws is a fine of Rs. 50. The bye- 
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laws do not empower the Corporation_to penalise him further 
by forfeiting his right to get a refund; and the Act confers no 
such power. — 


But apparently R. 8 is intended to mean a good deal more 
than what it says, and the Corporation claims that it is entitled 
by this rule to refuse a refund of the tax if the application for 
refund is not made within the prescribed time.!- That.is the 


claim asserted ïn paragraph 5 of the. written statement. 


Whether this is a valid claim depends upon whether the bye- 
law is valid. I do not think that the bye-law in question has 
any relation to section 129 (3) which confers the power to make 
bye-laws for the seizure and sale of timber which has been 
imported without paying the tax. Nor do I think it necessary 
to decide whether the power given by section 349 (2) to make 
bye-laws “for regulating the time and mòde of collecting the 
taxes” is wide enough to include a power to make bye-laws for 


` regulating the time and mode of refund. In. my view, section 


4 


349 (29), with its power to make bye-laws “in general for 
carrying out all the purposes of the Act,” is comprehensive 
enough to include the power to make eian governing the 
refund of tax. But all bye-laws made under section 349. are 
subject to the restriction imposed by the section itself, that “the 
council may make bye-laws not inconsistent with the Act or 
with any other law.” 


Now, section 129 (1), second proviso, definitely enacts that 
when any timber in respect of which tax has been paid is ex- 
ported beyond the city, nine-tenths of the tax shall be refunded. 
An unqualified right to a refund is given by the Act. But no 
one could suppose that a refund of the tax is to be had from 
the Corporation simply for the asking. The Corporation has 
obviously the right to require that it shall be satisfied by pro- 
per evidence that a refund can be claimed. It is only right and 
reasonable, therefore, that the Corporation should have the 
power to make bye-laws for regulating the procedure to be fol- 
lowed in applications for a refund of tax; and, as I have said, 
I think section 349 (29) gives the Corporation power to make 
bye-laws for this purpose. But a bye-law which professes to 
take away or abridge the right to a refund given by section 
129 would be clearly inconsisterit with the Act; and if it is in- 
consistent, it is ultra vires. The authorities which have been 
referred to by my:learned brother leave no doubt on that point. 
I will only supplement those authorities with a reference to a 
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passage from the judgment of Shephard, J., in Rajam Chetti 
v. Seshayya : 


“Now it is a recognised principle of law that the rules made in pursuance 
of a delegated authority to that effect must be consistent with the Statute 
under which thew came to be made. The authority is given to the end 
that the provisions: of the Statute may be the better carried into effect, and 
not with the view of neutralising or contradicting those provisions.” 

Rule 8 ofthe Corporation bye-laws undoubtedly does 
neutralise and.contradict the right to refund given by section 
129. (1), because, as interpreted by the Corporation, it means 
that the Corporation can refuse to allow an applicant to prove 
his right to a refund, unless he has given with his application 


48 hours’ notice of the intended export of. timber; and for that’ 


reason, in my opinion, this rule is ultra vires. 


I agree with my learned brother in the proposal to refer 
the matter to the Official Referee. 


Attorney for respondent: S. Rajamanikkam. 


S.R. Appeal allowed. 
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Rai Saheb Moti Lal Manucha .. Appellant* 
v. , 
The Unao Commercial Bank, Ltd., Cawnpore .. Respondents. 


Indian Contract Act (IX of 1872), S. 251—Mercantile firm—Authority 
of partner to draw and accept bills and hundis—Humdis taken in renewal 
—Right to sue on original hundis. 


In a mercantile trading firm a partner has implied authority to draw and 
accept bills of exchange or hundis on behalf of the firm. i 


Bunarsee Dass v. Gholam Hossein, (1870) 13 M. I. A. 358, followed. 


Where the implied authority of the partner to accept hundis has been 
expressly cancelled, the firm will nevertheless be liable on the hundis to a 
holder in due course, unless it is established that he had knowledge of 
such-cancellation. 


Quaere, whether the smmnib of a mercantile trading firm has, by 
custom or otherwise, authority to accept hundis on the firm’s behalf. 


Where a hundi is drawn by way of renewal of and in substitution for 
a previously accepted hundi, the substitution is conditional on the sub- 
stituted hundi being accepted by the drawee. Where it is not so accepted 
and the condition is, therefore, unfulfilled, the original accepted hundi 
remains in full force~as against the acceptor, and he is liable to be sued 
upon it. 7 A 





*P.C. Appeal No. 93 of 1928. 5 20th June, 1930. 
Allahabad Appeals Nos. 2, 3, 4 and 5 of 1927. 
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Consolidated Appeals No. 93 of 1928° from four decrees 
of the High Court, Allahabad, dated the 19th October, 1926. 
Three of the said decrees affirmed three decrees of the Sub- 
ordinate Judge of Cawnpore, dated the 21st September, 1923, 
whilst one décree reversed a decree of the Subordinate Judge 
of Cawnpore, dated the 21st September, 1923, with the result 
that the four suits. which had been instituted by the plaintiffs- 


_ respondents were decreed with ‘costs. le 


The facts appear sufficiently fully from their Lordships’ 
judgment. i 

The plaintiffs’ case was shortly that two Cawnpore firms 
drew hundis on the Caloutta firm which were discounted by the 
plaintiffs and accepted by the Calcutta firm through the medium 
of their sunib, Shambu Ratan, and subsequently dishonoured. 
In Suit No. 187 it was ` further stated that when hundis Nos. 7 
and 8 were not paid on due presentation, defendants Nos. 1 and 2 
asked for a renewal of the hundis for sixty-one days, which the 
plaintiff Bank accepted on condition that 3rd defendant . (the 
drawee), Moti Lal Bisheshar .Nath, accepted such renewed hundis; 
that according to this arrangement Ist defendant drew hundis 
Nos. 9 and 10 in lieu of the unpaid hundis, but these hundis being 
presented at Calcutta for acceptance the drawees refused to accept 
them; that the renewal of the hundis was granted on the express 
understanding that the same would be accepted by the draweés, 


but as they did not accept them the former hundis remained sub- 


sisting and enforceable. . 

The defendant-appellant pleaded that he was not liable 
because- -- 

1.. The drawings by the Cawnpore firms and the acceptances 
of Shambu Ratan were part of a conspiracy between Bisheshar 
Nath, Shambu Ratan and others. 

2. That Shambu Ratan had no authority to write the accept- 
ances, 

3. That as to the hundis Nos. 7 and 8 the causes of action upon 
them had: gone because hundis Nos. 9 and 10 had been taken in their 
place by the plaintiff-bank. 

As to the first point mentioned above, the Trial Judge held 
that the drawings and acceptances were made and written as part 
of a conspiracy, but that the Banks were not parties to the conspi- 
racy. The High Court on appeal held that there was no evidence 
to presume any knowledge of any of the officials of the Bank of 
this conspiracy. : 

_ As to the second question, the Trial Judge held that the bills 
were accepted by Shambu Ratan when presented for acceptance at 
the defendant-appellant’s firm at Caloutta; that Shambu Ratan 
had no written authority to accept bills in the name of the Caloutta 
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firm, but that by reason of the custom or local usage of Calcutta 
under which a munib transacting business in a firm such as the 
Calcutta firm can accept hundis although there is no written autho- 
rity or duly executed power-of-attorney in his favour, he had 
ostensible authqrity to do so, and that there was no limitation of 
such implied authority given or known to the plaintiff-banks. The 
High Court in appeal agreed with: the Subordinate Judge that 
Shamku Ratan had accepted. the. bills, and according to the usual 
commercial custom and practice, Shambu Ratan had authority to 
accept the hundis. They also held that under section 27 of the 
Negotiable Instruments Act, 1881, an agent’s authority to accept 
bills need not be in writing, and that the authority given to 
Shambu Ratan was proved, and’ sufficient to bind the defendant- 
appellant’s firm. 

- As to the third point mentioned“ above, thè learned Trial 
Judge held tħat-the.contention of-the`defendant-appellant was 
good in law, and he, therefore, dismissed the suit of the plaintiff- 
Dank in-reference to hundis Nos. 7 and 8. The High Court, on 
appeal, took the contrary view. After referring to the judgment 


of the Judicial Committee in Torrance v. Bank of British North - 


America’ the learned Judges held that the taking of bills Nos. 9 
‘and 10 was only a conditional extinguishment of the rights of 
action on bills Nos. 7 and 8, and that as bills Nos. 9 and 10 were 
-never accepted by the Calcutta firm, and were never paid, the 
right of action on bills Nos. 7 and 8 still enured for the ponent of 
. the holders. 

From these decrees of. the High Court, he defendant, 
Moti Lal, appealed to His Majesty in Council. 

De Gruyther, K.C. and Dube for appellant. 

. Dunne, K.C. and Wallach for respondents. 

During the argument, reference : was made to “Bank of 
Australasia v.. Breillat®?, Bunarsee Dass v. Gholam Hossein’, 
Torrance. v. Bank of . British North America’, Nicholson v. 
Ricket, Indian Contract Act, 1872, sections 187, 188, 237, 
238, 249, 251.and Negotiable Instruments Act, 1881, sections 1 
and 27. 

Counsel for the respondents were not called upon. 

-20th June, 1930. Their Lordships’ judgment was deli- 
sited by. : oT 

'. Lorp Tomiin.—Certain Cawnpore firms, in all or some of 
which--Bisheshar Nath was a partner, drew during the years 
1921 and ee a series of ten hundis upon a Calcutta firm of 





. 1. (1873) L.R. 5P. È. -7A6. 
2. (1874) 6 Moor. P.C.C. 152: 13 E.R. 642. 
3. (1870) 13 M.I.A. 358 >. 4. (1860).2°El. & El. 497: 121 E.R. 187. 
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Motilal Bisheshar Nath. The partners in the firm of Motilal 
Bisheshar Nath were the appellant and Bisheshar Nath. 

Of the 10 hundis, 8 were accepted in the name of Motilal 
Bisheshar Nath, by the munib* of the firm. The remaining two 
hundis were drawn by way of renewal of and®in substitution 
for two of the eight accepted hundis, but were never accepted. 

The eight hundis were discounted by one or other of the 
respondent banks, and all the hundis were dishonoured at 
maturity. 

The banks in four suits sued Motilal Bisheshar Nath, and 
others on the hundis. All four suits were heard together. 

Three of the suits related to the six accepted hundis in 
respect of which there were no renewal hundis given. On the 
21st September, 1923, the Subordinate Judge at Cawnpore made 
decrees in these three suits for payment by Motilal Bisheshar 
Nath of the amounts of the six hundis. These decrees were 
affirmed by the High Court of Judicature at Allahabad on the 
19th October, 1926. 

The fourth suit related to the remaining two accepted 
hundis and the ¢wo unaccepted hundis intended to be substi- 
tuted for them. This suit was dismissed on the 21st Septem- 
ber, 1923, by the Subordinate Judge, as against. Motilal Bishe- 
shar Nath, on the ground that there was no acceptance by 
Motilal Bisheshar Nath of the substituted hundis, and that the 
plaintiffs’ right to sue Motilal Bisheshar Nath on the original 
hundis had been lost by the taking of the substituted hundis. 

On appeal in the fourth suit, the High Court held that 
Motilal Bisheshar Nath was liable on the two original hundis. 

Motilal has appealed to His Majesty in Council against 
the decisions of the High Court in all four suits. 

Both Courts below held that all the hundis were drawn 
pursuant to a conspiracy to which the drawing firms, Bisheshar 
Nath, and the munib of Motilal Bisheshar Nath were parties, 
having for its object the raising of money from the discounting 
banks in fraud of Motilal. 

It is admitted that no consideration passed to the firm of 
Motilal Bisheshar Nath for accepting the hundis, and the Sub- 
ordinate Judge held that the discounting banks had no notice of 
this fact or of the conspiracy. This finding was concurred in 
by the High Court. 

- The frm of Motilal Bisheshar Nath was a mercantile 
trading firm. The Subordinate Judge held that the munib of 





*Shambu Ratan was the munib—K.J.R. 
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such a firm has, by custom, authority to accept hundis on the 
firm’s behalf. The High Court held that the munib was autho- 
tised, in fact, by Bisheshar Nath to accept the particular hundis 
‘in question ag it was essential for the carrying out of the 
conspiracy that they should be so accepted. 

` The implied authority of a partner in a mercantile firm to 
draw and accept bills on behalf of the firm is well recognised. 
In thé judgniént of this Board, in Bunarsee Dass v. Gholam 
Hossain, the principles affecting the. matter were stated at 
p. 363. in the following terms:— 


“The proposition of law applicable to these facts is well known and 
indisputable. , Every one of the partners in a mercantile firm of ordinary 
trading partnership is liable upon a bill drawn by a partner in the recog- 
nised trading name of the firm, for a transaction incident to the business 
of the firm, although his name do not appear upon the face of the instru- 
ment, and although he be a sleeping and secret partner. 
` “In order to take a case out of these principles of the general law, 
it must be shown that the holder of the bill knew at the time’ he reccivéd 
it that the transaction was the private affair of a single partner.” 


In their Lordships’ opinion the finding of the High Court 
that Bisheshar Nath in fact authorised the munib to accept 
the eight hundis in question was correct, and even if (which 
was not established) the implied authority of Bisheshar Nath 
to accept hundis had been expressly cancelled by Motilal, no 
attempt was made to prove that such cancellation was brought 
to the knowledge of the discounting banks. In these circum- 
stances, their Lordships think that the discounting banks were 
éntitled to wecover against Motilal Bisheshar Nath upon -the 
accepted hundis, subject in the case of two of those hundis to 
the question next to be considered as to the effect of the 
substitution therefor of the two “unaccepted hundis. 

In their Lordships’ judgment the High Court arrived at a 
right conclusion in holding that Motilal Bisheshar Nath was 
liable on the two accepted hundis for which unaccepted hundis 
were substituted. The substitution was conditional on the -sub- 
stituted hundis being accepted by Motilal Bisheshar Nath. They 
never were so accepted. The condition was, therefore,. unful- 
filled and the original hundis remained in full force as against 
Motilal Bisheshar Nath. 

In‘ thé result, therefore, their Lordships are of opinion that 
these appeals fail and should be dismissed with costs, and they 
‘will humbly advise His Majesty accordingly. 

‘Solicitors for appellant’: Chapman, Walker & Shephard. 
, Solicitor for respondents : H. "S. L. Polak. 

K.J.R. |. Appeals dismissed. 


3. (1870) 13 M.I.A. 358, 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 
PRESENT:—LorD THANKERTON, SIR LANCELOT SANDER- 


SON AND SIR GEORGE LOWNDES. ad 

Narayanaswami Aiyar and others © 2E Appellants* 
v. : 

Rama Aiyar and others tua Respondents. 


Hindu Law—Widow—Surrender in favour of daughter’s sons—No 
evidence of consent of daughters—Validity. 

The principle applicable to the power of surrender by a Hindu widow 
is well settled. She can renounce in favour of the nearest reversioner if 
there be only one, or of all the reversioners nearest in degree if more 
than one at the moment. That is to say, she can, so to speak, by volun- 
tary act operate her own death. In other words, she can accelerate the . 
estate of the heir by conveying absolutely and destroying her life-estate. 

Rangasami Gounden v. Nachiappa Gounden, (1918) L.R. 46 I.A. 72: 
I.L.R. 42 M. 523: 36 M.L.J. 493 (P.C.) and Behari Lal v. Madho Lal, 
(1891) L.R. 19 I.A. 30: I.L.R. 19 C. 236 (P.C.), relied on. ` 

A Hindu widow executed four deeds by which she purported to dis- 
pose of the whole of her-deceased husband’s property in favour of her 
daughters’ sons, the daughters being then alive. 

Held, that the transaction did not amount to a valid surrender under 
the Hindu Law, asethe widow did not renounce her interest in favour of 
the nearest reversioners, who were her two daughters and who took no 
interest’ in the properties under the said deeds. 

-Quaere, whether the surrender by the widow would have been valid 
if the daughters had in fact consented to and acquiesced in the transac- 
tion carried out by the aforesaid deeds. 


Appeal No. 1 of 1928 from a decree, dated the 15th Octo- 


‘ber, 1925, of the High Court, Madras, which reversed a judg- 


ment and decree, dated the 30th September, 1921, of the Sub- 
ordinate Judge of Mayavaram. 

The material facts of the case, for purposes of the present 
report, are sufficiently set out in their Lordships’ judgment. 

The judgment of the High Court is reported in Rama 
Aiyar v. Narayanaswami Aiyar’. In dealing with the question 
of surrender by the widow, Mr. Justice Ramesam (Reilly, J., 
concurring), of the High Court, observed as follows at page 
319 :— 


“The requirements of a surrender are now well established by various 
decisions of the Privy Council. The leading case is Behari Lal v. Madho Lal?. 
In Rangasami Gounden v. Nachiappa Gounden? Lord Dunedin describes 


‘it’ as -an effacement which opens the estate of the deceased husband to 


his next heirs at that date. In the préségt case, as the intermediate heirs 
consist of not only the widow but also thè daughters, in order to effec- 
tuate a surrender in favour of daughters’.sons there must be an effacement 








*P.C, Appeal No. 1 of 1928. 19th June, 1930. 
1. (1925) 51 M.L.J. 313. 
2. (1891) L.R. 19 I.A. 30: I.L.R. 19 C. 236 (P.C!). 
3. (1918) L.R. 46 I.A. 72: I.L.R. 42 M. 523: 36 M.L.J. 493 (P.C.). 
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of the widow and the daughters. The renunciation must be of all the 
properties.” 


De Gruyther, K.C. and Narasimham for appellants. 

Dube for respondents. 

De Gruytker, K.C., for appellants—A surrender by the 
widow, with the consent of the daughters, is- valid. 

[Sik Grorce Lownpes.—It is well established that a 
widow-can surrender in favour of. the next reversioner, but 
can she surrender to a person who is not then the next 
reversioner ?] i 

[Lorn THANKERTON.—The surrender must be to the im- 
mediate next reversioner. | l 

Refers to Nobokishore Sarma Roy v. Hari Nath Sarma 
‘Roy* and Rangasami Gounden v. Nachiappa Gounden*. The 
Board there affirmed the doctrine that even if the conveyance 
be in favour of a third party, it would operate as a valid 
surrender, if it was of the whole estate and was made with 
the consent of the nearest reversioners. 

The surrender need not be definitely to the next heir if 
that next heir agrees to be pared over: Mulugu Kotayya v. 
Mudigonda Chandramowli Sastri. 

- The form of the transaction is quite immaterial: Bhag- 
wat Koer v. Dhanukhdhari Prashad’. 

The surrender here was bona fide and not a mere device 
to divide the estate with the reversioners: Swreshwar Misser 
v. Maheshrani Misrain’. l 

[Loro THANKERTON.—You must show that in substance 
there was a surrender in favour of the daughters, although in 
form in favour of their sons. Lord Dunedin’s judgment is 
quite explicit. It must be “with the consent of the nearest heirs 
for the time being.” ] 


_ If the daughters consent, the transaction is valid: Chinna- 
swami Pillai v. Appaswami Pillat, per Sadasiva Aiyar, J., and 
Protap Chunder Roy v. Sreemutty Joy Monee Debi Chow- 
dhrain’. ` 

[Lorp THANKERTON, after referring to Chinnaswami 
Pillai v. Æppaswami Pillai? said: “It is obvious therefore that 


3! (1918) L.R. 46 I.A. 72: I.L.R. 42 M. 523: 36 M.L.J. 493 (P.C.). 
tte eae 
(1916) 31 M.L.J. 406. 
6. (1919) L.R. 46 L.A. ey I.L.R. 47 C.:466: 37 M.L.J. FA (P.C.)! 
7. (1920) L.R. 47 I.A. 233: ILL.R. 48 C. 100: 39 M.L.J. 161 (P.C.). 
- B. (1918)-I.L.R. 42 M. 25 at 27: 35 M. t. J- 512. ee 
- 9. (1864) 1 W.R. 98, 
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if the daughters did not consent, it would not be a valid sur- 
render at all”.] ; . 

[Sir Grorce Lownprs.—The authority of the Full Bench 
judgment i in Nobokishore Sarma Roy v. Hari N athi Sarma ahoy 
is’ somewhat impaired by subsequent decisions. } ° 


[Lord THANKERTON.—The ‘widow could” ‘surrender only 
either to all the nearest reversioners, or with the consent of all 
the’ nearest reversioners. ` The documents heredo not on ‘the 
face‘of them show consent of all the nearest heirs. ] 


. The daughters’ subsequent conduct, and their presence at 
the- time must be taken to show that they consented at’ the time, 
i.e., it is proof as to their original consent. 


` [Sm Grorce Lownpes refers to Mayne’s Hindu Law, 
para, 639; as to the requisites of knowledge by the consenting 
party. | 
". Counsel for the respondents was not called upon, 

19th June, 1930. Their Lordships’ judgment was deli- 
vered by 

‘Sir LANCELOT SANDERSON.—This is- an: a by the de- 
fendaits (Nos. t to 8 and 10 in the’ suit) from a decree, dated 
the 15th October, 1925, and two judgments, dated the 
15th “August, 1924 and the 15th October, 1925, of the 
High Court of Judicature at Madras, reversing a decree, dated 
the 30th September, 1921, made by the Subordinate Judge of 
Mayavaram:’ The first four: respondents, are plaintiffs in, the 
suit and the remainder of the respondents — are ` bro forma 
defendants. 

, The suit’ was brought by Fie surviving sons: of one Lak- 
shmiammal.. Since the institution of the suit one of the sons; 
Subramania Aiyar, died: the third and-fourth: plaintifis are his 
legal representatives. 

‘The two questions in this appeal are whether: “e transaction 
entered into’ by.Thayammal, the widow of one Ananthakrishna 
Aiyar, in the year 1867, constituted a, valid “surrender” under 
the Hindu Law, and if not, what would be the Proper compen; 
sation payable to the defendants 1, 3 and 4 in respect of a 
building which.had been erected by the. vendees on bert of the 


. The suit was oigh by itis sanas as reversioners. of 
Ananthakrishna Aiyar for possession of his properties after the 


‘death of the last rarer mediate female in 1918. The marema 


facts’ are as follows :— 


4, (1884) LLR. 10. 1102+ (F.B.). 
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. Ananthakrishna Aiyar died in 1858 - leaving ‘a widow 
Thayammal and two daughters Thailammal and Lakshmiammal. 
The widow died about 1868-70. Her first daughter died in 
December, 1901. She had three sons, all of whom died before 
1918: leaving no issue. The second daughter died in 1918 leaving 
the five plaintiffs surviving her. They are, therefore, rever- 
sioners to the estate of Ananthakrishna Aiyar and are prima: 
facie entitled to -his properties. The following pedigree shows 
the ragon Hig -of the parties :— 


Ananthakrishna Aiyar, died 1858. 
Widow—Thayammal, died 1868-70. 
| ` 





ay 


.l | 
Thailammal, died Dec., 1901. Lakshmiammal, died 1918, 
a i SE : 


A 





Ramaswami Vaidyanatha Another, 
ss : Aiyar, , | 


| 








. | > 
- Died before 1918. : i 
io De E E SSS SEE 
| bos | | | 


Rama Aiyar, “Krishna Subramania - Muthu Aiyar, ® Srinivasa Sundaresa 
1st plant Aiyar Aiyar, _ 3rd plaintiff. Aiyar, _ Alyar, 
; ; (aisah "2nd plaintift, 4th Sth « 


' ` - plaintiff. plaintiff. 


- The ‘facts'on which the defendants resist the suit are as 
follows:—On the 22nd July, 1867, the widow Thayammal exe- 
cuted four documents (Exs. III, IV, V and VI).’ By Ex. II 
she purported: to’sell her house to her eldest grandson, Rama- 
swami Aiyar, for Rs. 400. The object of this sale was osten- 
sibly to- pay off Rs. 300 promised to ‘Lakshmiammal at the time 
of her marriage and Rs. 100 similarly to, Thailammal. By 
Ex. V ‘she conveyed lands in‘ Radhanallur worth Rs. 380 and 
movables of the value of Rs. 20 to the same Ramaswami Atyar 
in‘ consideration of -his having performed the funeral ceremo- 
nies of Ananthakrishna Aiyar and of his undertaking to per- 
form her funeral ceremonies. In Anaithandavapuram she had 
4 pangu of lands: She gave away $ pangu to Ramaswami 
Aiyar by Ex. VI, and the other ’} pangu to Rama Aiyar | (the 
eldest’son of the second daughter) by Ex. IV. The defendants 
contend that these documents amount to a surrender by Tha- 
yammal accelerating the reversion: that they also amount to 
bona fide family settlement and that-no reversion devolved on 
the ‘plaintiffs in 1918: y 

-> By two deeds of ‘sale, dated the, 19th- Fly, 1884, Rama- 
swami-.Aiyar.and his ‘brother Vaidyanatha sold the house and 
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lands in Anaithandavapuram to one Muthu Aiyar, the father 
of the defendants 1 and 2, and the lands in Radhanallur were 
sold to Ramaswami Aiyar Avargal, the father of the 7th 
defendant. at : 

From that time, the vendees and their representatives were 
in peaceful possession and enjoyment of the house and the 
land in Anaithandavapuram village, while the plaintiffs-respond- 
ents were in possession and enjoyment of theimshare of the 
lands in accordance with the documents of 1867. The vendees 
demolished the old dilapidated house and erected a new and 
substantial building on its site. 

On the 22nd December, 1901, Thailammal died. Lakshmi- 
ammal then instituted Original Suit No. 12 of 1902 on the 
file of the Kumbakonam Subordinate -Judge’s Court for the 
recovery of the house and the land from the vendees of Rama- 
swami (her sister’s son). Lakshmiammal’s sons (except Rama 
Aiyar, the eldest son) also brought an action for a declaration 
that the alienation in favour of the appellants was not binding 
on them after the death of their mother, Lakshmiammal. The 
said two suits were tried together- and the evidence for both 
suits was by consent recorded in the first suit. _On the 9th 
December, 1903, the mother’s suit was withdrawn unconditional- 
ly. The sons’ suit was eventually dismissed on the ground of 
limitation, and the dismissal was affirmed by the High Court 
On ‘appeal. 

Lakshmiammal died on the 14th January, 1918, and on 
the 27th July the plaintiff-respondents and their deceased 
brother brought the present suit to recover possession of the 
lands mentioned in the plaint, of which the defendants were in 
possession, with other incidental relief. The learned Subordi- 
nate Judge dismissed the suit. The plaintiffs appealed to the 
High Court, which allowed the appeal and directed the learned 
Subordinate Judge to submit findings on certain issues which 
had not theretofore been decided. 

On the further hearing of the appeal, and on considera- 
tion of the findings as to the said issues, the High Court de- 
cided that the vendee under the deed executed by Ramaswami 
Atyar and Vaidyanatha, and dated the 19th July, 1884, who 
was the father of the first defendant, bona fide believed that 
he was the owner of the property in 1898 when he executed an 
improvement in the building of the value of Rs. 4,000: that an 
improvement made in 1903 was on a different’ footing, inas- 
much as the suits for the recovery of the property by Tha- 
yammal’s daughter and grandsons had been filed and were then 
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pending, and that the further expenditure of Rs, 1,500 was 
made before the-suits were disposed of. The learned Judges 
held that it had not been shown that at that time the vendee 
bona fide believed that he was the owner of the property: they 
therefore decided that as regards the last-mentioned sum, the 
defendants were not entitled to compensation. 

After estimating the increase in value since the improve- 
ments ‘were made, the High Court fixed the compensation pay- 
able by the plaintiffs 1, 3, 4 and 5 to the defendants 1, 3 and 4 
at the sum of Rs. 5,800. 

The High Court accordingly made a decree directing that 
the plaintiffs should be put in possession of the properties men- 
tioned in the plaint, and declaring that the defendants 1, 3 
and 4 were entitled to compensation in the sum of Rs. 5,800 
for the value of improvements effected in 1898, and that the 
plaintiffs 1, 3, 4 and 5 should either pay the.said sum within 
the time to be fixed by the Lower Court and take the land and 
building, or sell the land to the defendants 1, 3 and 4 for the 
sum of Rs. 1,500, which was the agreed value of the land. A 
further order was made as to the removal of materials used in 
the improvement made in 1903 upon the terrůs and conditions 
therein contained. 

The learned Judges of the High Court decided that there 
was no valid surrender by Thayammal, the widow of Anantha- 
krishna, on several grounds. They regarded it as an insupera- 
ble objection that the alleged renunciation in 1867 by the 
widow was not in favour of all the then reversioners: that there 
was a transfer of one set of properties to one group 
of reversioners (at the best), and of another set to 
another group, and that it was necessary to introduce a ficti- 
tious partition to read the transactions as a surrender: that 
there could not be a surrender in shares of three-fifths and 
two-fifths, and that apparently certain minors were unrepre- 
sented. Their Lordships do not think it necessary to express 
any opinion on any of the above-mentioned points, inasmuch 
as, in their opinion, the appeal should be disposed of upon 
another ground mentioned by the learned Judges. 

` The learned Judges of the High Court decided that there 
was not sufficient evidence to justify them in holding that the 
daughters Thailammal and Lakshmiammal surrendered their 
interests. Their Lordships are in agreement with the High 
Court’s decision in respect of this matter. ; 

It was argued, however, that the learned Judges had not 
considered the proper question, viz., whether the above-men- 


P.C. 





Narayana- 
swami Aiyar 
v. 
Rama Aiyar. 
Sir Lancelot 
Sanderson. 


PC. 
Narayana- 
swami Aiyar 
v. 
Rama Aiyar. 
Sir Lancelot 
Sanderson. 


y 


672 THE MADRAS LAW JOURNAL REPORTS, [vot 


tioned daughters had in fact consented to and acquiesced in the 


execution of the four deeds by their mother Thayammal in 
July, 1867. 


Their Lordships have examined the evidence relating to 
this question, and they are satisfied that it falls far short of 
proving the alleged consent and acquiescence on the part of 
the two daughters. g Mel 

_ . There is not sufficient evidence to show thatnthey. or either. 
of them knew the contents or appreciated the effect of the pro- 
visions of the deeds of the 22nd July,.1867.. . . 


This appeal, therefore; must be decided on the assumption 
that the above-mentioned daughters of Ananthakrishna did not 
agree to surrender their interests in the properties of their 
father, and that they did not consent to and acquiesce in -the 
deeds of the 22nd July, 1867. es Se 


The principle applicable to the power of’ surrendet by a 


Hindu widow is well settled and may be stated as follows:—° 

“A Hindu widow can renounce in favour of the nearest’ reversioner 
if there be only one, or of all the reversioners nearest in degree if more 
than one at the moment. That is to say, she can, so to speak, by voluntary 
act operate her owm death. The landmark of decision as to this may he 
taken as the case of Behari Lal v. Madho Lal?, where, in delivering the 
judgment of the Board, Lord Morris said: ‘It may be accepted. that 
according to Hindu Law, the widow can accelerate the estate of the heir 
by conveying absolutely and destroying her life-estate. It was essentially 
necessary to withdraw her own life-estate so that the whole estate should 
get vested at once in the grantee’.” 


See the judgment of the Board delivered by Lord Dunedin 
in Rangasami Gounden\ v.. Nachiappa Gounden.* 
_ It is clear that the widow, Thayammal, by executing -the 
deeds in July, 1867, and disposing: of her property thereby, did 
not renounce her interest in favour of the nearest reversioners. 
Her two daughters, Thailammal and Lakshmiammal, were the 
nearest reversioners, and they took no interest in. the properties 
under the.said deeds. me, mE : a 

The conditions, ` therefore, necessary to create a valid 
surrender by the widow, Thayammal, were not present. 

_ It was, however, argued on behalf of -the appellants that 
the surrender by the widow was valid, because the daughters 
Thailammal and Lakshmiammal, consented to the transactions 
carried out by the deeds of July; 1867, so as to efface their own 
interests, and that consequently not only the interests of the 


widow, but also the interests of her daughters in the property, 
were effaced. : a 

2. (1891) L.R. 19 I.A. 30: I.L.R. 19 C. 236 (PC) > a 
3. (1918) LIR. 46 I.A. 72: I.L.R. 42 M. 523: 36° M.L.J. 493 (P.C.Y. 
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Their Lordships are : relieved from the necessity of express- 
ing any opinion on the important question of law involved in 
this contention, in view of their above-mentioned conclusion 
that it was not proved that the daughters, Thailammal and 


Lakshmiammaf, .did in- fact consent or acquiesce in the said 


tr ansactions. 


That conclusion is sufficient to isnot of the first E gi 
the appeal, and for that reason, and without expressing any 
opinion on the other points hereinbefore reférred to, their 
Lordships agree with the High Court that there was no valid 
surrender by the widow Thayammal of her’ interest in the 
properties of her deceased husband. ` 


The only other question -relates to the amount of com- 
pensation fixed by the High Court in respect of the. improve: 
ments, viz., Rs. 5,800. 


The ‘appellants contended that the compensation -for the 
house should. have been at least on the basis of the Commis- 
sioners’ valuation, viz., ‘Rs. 10,000. 


‘The High Court took Rs. 8,000 as the value a the. whole 
structure; they held that the defendants, whé were entitled to 
compensation in respect of the Rs. 4,000- out of Rs. 5,500 


spent by their father, are entitled to SERERE of Rs. 8,000 
—or roughly, Rs, 5,800. l 


Their’ Lordships ` are of opinion that, the ‘said sum of 
Rs. 5,800 ‘is sufficient ° compénsation. ` “Indeed; they are not 
- sure that-the said sum is not too ruch; for the-Rs. 8,000 was 
arrived at by the High Court by allowing’ an increase in value 
to the extent of about 50 per’ ‘cent. upon the ‘total expenditure 
of Rs. 5,500, whereas the High Court: had decided—and ‘their 
Lordships agree with’ the -decision—that it was not’ shown 
that the father of the first defendant bona fide believed he was 
the owner of the property: when he expended -the -sum of 
Rs: 1,500 (part of the total of Rs. 5,500) in 1903.- 


There is, however, no cross-appeal-in respect of this matter, 
and the sum awarded by -the High. Court must stand. 


For these reasons their Lordships ` are of opinion that the 
appeal must be dismissed ‘with ‘costs, „and they will humbly 
advise His Majesty accordingly, 

A _ Solicitors for appellants: . Chapman, Walker & chante 
Solicitor for respondents: H. S. L. Polak. ; 
KJR. noso Appeal dismissed. 

R—85 


P.C. 





Narayana- 
swami Aiyar 
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Rama Aiyar. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SUNDARAM CHETTY. 


Velivalli Brahmaiah and others  .. Petitioners* (Accused). 


Criminal Procedure Code (V of 1898), Ss. 265 aud_$37—Initials by a 
Magistrate in a judgment of a bench of three Magistrates—W hether signa- 
ture would include witials—Legality of. 

Where from the register of summary trials maintained by a First Class 
Bench of Magistrates, it was clear that a judgment in a ase had been in 
fact signed by only two of the three Magistrates who had heard and decided 
the case, the other having only initialled,.the question that had to be decid- 
ed was whether S. 265 of the Criminal Procedure Code had been complied 
with and whether any non-compliance with the provisions of that scction 
would amount to an irregularity which could be cured by S. 537 of the 
Code. = 


Held, (1) that a judgment of a Bench of Magistrates has to be signed as 
required by law and the requirements of public policy necessitate Ahe 
writing of the full name of the Magistrate that signs the judgment and 
the mere putting in of the initials is not a sufficient compliance with the 
mandatory provisions of S. 265 of the Code. 

Abdul Gafur v. Queen-Empress, (1896) LL.R. 23 C. 896; Nirmal Chunder 
Bandopadhya v. Saramoni Debya, (1898) I.L.R. 25 C. 911 at 915; Mahabar- 
sha Bankapore v, The Secretary of State for India, (1915) 20 C.W.N. 685, 
referred to. ` : 

(2) that the illustration to S. 537 of the old Code, namely, “the Magis- 
trate being required by law to sign a document, signs it by initials only. 
This is purely an irregularity and doesnot affect the validity of the pro- 
ceedings” being omitted in the amended Code, indicates that the legislature 
no longer views the defect pointed out in the-aforesaid illustration as a 
mere irregularity not’ affecting the validity of the proceeding. 


‘Petition’ under Ss. 435 and 439 of ‘the Code of Criminal 


‘Procedure, 1898, praying the High Court to revise the order of 


the Court of the First Class Bench of Magistrates. at Guntur in 
Summary Trial No. 879 of 1929, l 

V. Pattabhirama Sastri for petitioners. ; 

K. Venkataraghavachariar for The Public Prosecutor on 
behalf of the Crown. 

- The Court made the following . 

Orpver.—This:is a petition by the accused 1 to 3 against 
the conviction and sentence of fine passed by the First Class 
Bench at Guntur. The charge against these accused was under 
Ss. 504 and 352 of the Indian Penal Code. Apart from the 
merits of the case, one objection that is taken against the legality 
of the conviction is, in my opinion, sufficient to-set it aside. It 
is clear from the register of stimmary trials maintained by the 


~ aforesaid Bench, that the judgment has in fact been signed only 





*Cr.R.C. No. 990 of 1929. oe 23rd July, 1930. 
- (Cr RP, No. 893 of 1929). 
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by two of the three Magistrates who heard and decided the case, 
the other having only initialled it.. The mandatory provision in 
S. 265 of the Criminal Procedure Code is to the effect, that “a 
judgment shall be signed by each member of the Bench present 
taking part in*the proceedings.” There is no definition of the 
word “sign’’ in‘the Criminal Procedure'Code. The word “sign- 
ing” had been interpreted in some judicial decisions and that 
meaning can be safely adopted for purposes of the present case. 
In the two decisions of the Calcutta High Court, namely, Nirmal 
Chunder Bandopadhya v. Saratinoni Debya' and Mahabarsha 
Bankapore v. The Secretary of State for India, the word “sign- 
ing” has been taken to mean the writing of the name of. the 
person who is the signatory, so that it may convey a distinct 
idea to others that the writing indicates a particular individual, 
whose signature it purports to be. This question was consider- 
ed in the first case in respect of a will and in the other 
case as regards a risk note to be signed and deli- 
vered to the Railway Company. In another Calcutta. case, namely, 
Abdul Gafur v. Queen-Empress,? the same question arose in 
connection with a warrant of arrest issued by.a Criminal Court. 
That warrant was not signed by the Magistrate as required by 
S.'75 of the Criminal Procedure Code,.but it bore only his 
initials, The legality of the warrant so issued was questioned 
and it was held that the warrant was not signed as required by- 
law. In view of this defect and some other defect pointed -out 
in that judgment, it was held that the person obstructing: the. 
execution of such a warrant could not be convicted under S. 186 

í the Indian Penal Code. In a decision of this Court reparted. 
in Lakshmanacharyulu v. Venkataramanwjacharyulu,* it was held, 
that for purposes of a valid acknowledgment under S, 19 of the 
Limitation Act, initials are not equivalent to signature. Though 
there is no direct authority in respect of the word. “signed”, 
occurring in S. 265, cl. (2) of the Criminal Procedure Code the. 
meaning attached to that word in the aforesaid decisions can 
well-nigh be applied to it. A judgment of a Bench of Magis- 
trates has to be signed as required by law and the requirements 
of public policy necessitate the writirig of the full name of the 


Magistrate that signs the judgment and the mere putting in of 


the initials is not, in my opinion, a sufficient compliance with 
the mandatory provisions of S. 265 of the Code. . 


— 





1. (1898) I.L.R. 25 C. 911 at 915. 2, (1915) 20 C.W.N. 685. 
` -3, (1896) 1.L.R. 23 Ç. 896. 4, (1926) 51 M.L.J. 414. - 
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In this connéction, it must be considered whether the ini- 
tialling by one of ‘the Magistrates in the judgment in question 
instead of signing, is only an irregularity which can be cured 
under S. 537 of the.Criminal Procedure Code. In the old 
Codé, an illustration was added to S. 537 as foll8ws:— 


“The Magistrate being . required by law to sign a “document ` signs it 
by initials only. This is: purely an irregularity and does ‘not affect the 
validity of the proceedings.” 


But in the amended Code, this illustration is ‘omitted. The 

repeal of this illustration in the amended Code’ clearly indicates 
that the legislature-no longer views the defect pointed out in 
the aforesaid illustration. as a mere irregularity not affecting 
the validity of the’ proceeding. The inference from the omis- 
sion .of this illustration’ is that the defect affects the validity: 
of the proceeding and vitiates the conviction and sentence. 
`, In the case of trials by a Bench of Magistrates the practice 
of some of the Magistrates not signing the judgments or, put- 
ting in merely their initials instead of the full signature is to- be 
desrecated. There seems to be also another practice, namely, 
that when copies of such judgments are given, the signature of: 
the presiding Magistrate alone is copied, omitting the signatures 
of the other Magistrates (as was done in this-case). Such a 
copy is. obviously an incorrect one and it.is inconceivable why 
the copy should be defective in this important particular. It 
is hoped that in future the Benches of Magistrates would strict- 
ly follow the mandatory provisions of the Code in the matter 
of signing judgments. 
’ For these reasons statéd by me, the conviction and sentence 
are vitiated by non-compliance with the mandatory provisions 
of S, 265 of the Criminal Procedure Code. The conviction and 
sentence have, therefore, to be. set aside. z -E 


But, in the circumstances of. this-case, it seems to me that 
the ordering of a retrial is useless and not in furtherance of 
public interests. . I may also point out that though the offences; 
complained of in the present case fell under Ss. 504 and 352 of 
the’ Indian Penal Code (as shown by the register), the convic- 
tion was under S. 323. . There is absolutely nothing in the. 
judgment to show how the accused could be convicted for hurt 
under S. 323, while the finding seems to pe that their ent was 
under Ss. 504 and 352. 

In the result, the revision petition is allowed ‘and the con- 
viction and sentence ‘are set aside. athe fine, if levied, will be 
refunded -to the petitioners, 


RC S rii ; I - Petition allowed. 


e 


Aa ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“Present Mr, _ Justice: WALLACE AND. MR. Justice 
hoe 


Chinna Gangappa _ | g i goaa Apbeltane’ (Prisoner). 


Indian Penal ‘Code (XLV of 1860), Ss. 201, 203, 302—Practice and. pro- 
cedure—Conviction by the: Court of the accused under Ss. 201 and 203 
before being satisfied that he was not himself the- murderer—Legality of— 
Punishment under S. 201. 


` Where the accused was charged under Ss. 201 and 203 of thè Indian’ 
Penal Code as well asunder S. 302, and was convicted by the Sessions Judge 
under the two former sections and acquitted under the latter, owing to its. 
being not pregsed against him, the question arase whether the accused 
could be so convicted before the Court was satisfied beyond reasonable’ 
doubt that he was not himself the murderer, , - 


Held, that there was no illegality in the conviction under Ss: 201 and- 


303, as there was no misjoinder in charging an accused in the alternative 
with the main offence and under Ss. 201 and 203, nor anything irregular or 
improper in the Judge’ holding that while the’ accused’ himself was not free 
from the suspicion of -being the actual murderer, he would: none the less- 
be cofivicted under Ss. 201 and 203 of the Indian Penal Code 


Reg v. Kashinath Dinkar, pen 8 Bom. H.C.R. (Cr.) 126, dissented 
from. 


Teprinessa v. “Emperor: (1918) I.L.R. 46 c “427: Hanmappa Rudrappa 
v. Emperor, Cal z E C. 709: .25 Bom. L.R. 231 &nd Bucha v. King- 
Emperor, (1903) 1 . (Cr.) 1904, followed. f 


“For the purpose ae ‘calculating the punishment to be awarded under’ 
S. 201, it is necessary for the Cotirt to decide, not’so much what offence— 
the evidence of which has been concealed--has been committed, :as -what 
offence the accused knew or had reason to believe had been committed. 
Appeal against the order of the Gourt of Session of ‘the: 
Bellary Division in Case No. 28 of the Calendar for 1929. 
VL Ethiraj-and M. C, Sridharan for appellant. ` 
`The, Public Prosecutor.on behalf of the Crown, 


The Court-delivered the following . 


JUDGMENT. — The appellant has béen convicted. by the tenth 
ed Sessions Judgé of Bellary under S. 201, Indian Penal Code, 
for -giving false eviderice about the murder of his wife iri order 
to screen the real offender, and also under S. 203° for giving 


e 


false information -about the murder. He was .also himself 


charged with the actual murder of his wife, but was š acquitted 
on: ‘that, ' The facts of the case briefly were:— 

' Où the 12th August, 1929, “at about 10 a. M., “the deceased 
womañ took food to her husband. PW. “4 saw fer there. He 
next saw her being carried in an unconscious state by the accus- 
èd and.his brother towards her house. P.W. "5 saw people in 





*Criminal Appeal No. 640 of 1929. 8th April, 1930. 
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her house applying restoratives to her, while the accused and 
his brother were giving out that the woman had been stung by 
a scorpion or bitten by a snake. She died at 4 p.m. The 
accused. himself. made.the report to the Village Munsif (P.W. 
6), saying that he suspectéd that she had beet stung. The 
woman’s father (P.W. 8) was suspicious and reported to the 
police -who sent the body for post mortem. The Medical 
Officer, P.W. 1, found on the body four contusions three of 
them on the skull, and on dissecting he found there had been 
cerebral hemorrhage. He was of opinion that that was the 
result of blows by sticks or stones on the head. He found no. 
signs or symptoms of poisonous bite or sting. > ` ' 


_ The charge of murder was not pressed against the accused 
in the Trial Court, and the learned Sessions Judge held that the 
evidence did not prove that it was the accused who inflicted the 
injuries on his wife. He held, however, that he must have 
known who inflicted them on his wife and that his story to the 
Village Munsif was a false one, intended to screen the real 
offender. He, therefore, convicted him under Ss. 201 and 203; 
Indian Penal Code. ` H 


The learned Cound for the defence raises a point of fact 
and a point of law. The point of ‘fact is that as the injuries 
on thé woman were hidden under her hair the accused did not 
genuinely know that! she had been assaulted. But we do not 
think that, there is any substance in this. For, the woman 
having | been’ assaulted, the accused’s story that she cried out she 
had been stung cannot be true. She must have cried out that 
she was béing beaten’ and accused must have known that., 


The point of law i is that unless ‘the Court i is satisfied Beyond 
reasonable doubt that accused was not himself the murderer, 
he-carinot be convicted under Ss. 201 and 203: This rests ‘upon 
a proposition, affirmed in séveral rulings of various High Courts, 
that Ss.°201 to 203, Indian Penal Code, have no application to 
the’ persori who actually committed the main offence mentioned 
in the sections, and that the person who committed the main 
offence cannot be’ hiniself’ found guilty of causing evidencé of 
that offence to disappear -or of giving false information about’ 
it. -The earliest pronouncement on this point was in 1871.in a 
case Reg v. Kashinath Dinkar‘ and this ruling has been follow- 
ed, mostly without discussion or comment as if the ‘proposition. 
were self- P im various other ‘cases. - (Cf: ENS es 








oh (1871) 8 Bom. H.C.R. (Cr.) 126, 
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India v. Kishna,? .Queen-Empress v. Dungar,> Torap Ali v. 
Queen-Empress* and Emperor v. Ghanasham.’ The only pro- 
nouncement. of this High Court on this subject which has been 
traced is in a parenthesis and. obiter dictwm at page 277 of 
Ramaswanu Géunden v. Emperor. Nowhere is the ratio deci- 
dendi of. Reg.v. Kadshinath Dinkar examined. .It seems to 
us to rest on a petitio principii. The reason given is that “as 
there is no. law’now which obliges.a criminal to give infor- 
mation which would convict himself, it is evident that Ss. 202 
and 203 could not apply to a person. who committed that offence, 
that is, the offence which he know had been committed.” 
Obviously if there is no law to that effect then Ss. 202 and 
203 will not apply. The question rather is whether Ss. 201 to 
203 do not embody such a law. _On the face of them there is 
nothing to show that they do not apply to. the main offender 
himself. S. 44.of the Code of Criminal Procedure, which -is 
the generic section relating to the duty of persons.to give in- 
formation about grave offences including murder, and S. 45 
(d) of that Code which lays on any-owner or occupier of land 
the duty of giving information regarding the occurrence in his 
village of any sudden or unnatural death, -do ‘hot in terms ex- 
clude the offender. himself. These sections of the Code of 
Criminal Procedure would be relevant in a case under -S. 202, 
Indian Penal Code, where it is necessary that the accused. should 
be legally bound to give information regarding the. offence; but 
even this qualification does not appear under S. .201 or S. 203. 
What is required there.is merely that there should have been 
an offence and that the accused has given false information 
about it, with the added intention in the case of S. 201, Indian 
Penal Code, of screening the offender. We cannot therefore see 
wherefrom comes the. proposition which is the- foundation of 
Reg v.. Kashinath Dinkar -that.there is-no law which obliges 
a.criminal to give information which would. convict himself. 
Thete_is such a law in-the case of grave offences and sudden 
deaths, and in theory the offender himself. could be convicted 
for breach of that law under Ss..201.to 203, Indian Penal Code. 
In practice, no doubt, if he has been convicted, of the offence 
itself, no Court will think it worth while to convict him also 
under Ss. 201.to 203, Indian Penal Code. If the proposition 
laid down in Reg v. Kashinath Dinkar is carried to its logical 


ee 





1. (1871) 8 Bom. H.C.R» (Cr.) 126. 

> (1880) LLL. 2 A. 713. 3. (1886) I.L.R. 8 A. 252. 

4. (1895) I.L.R. 22 C. 638. 5. (1906) 8 Bom. L.R. 538. 
6. (1903) LLL.R. 27.M. 271; 14 M.L.J.. 226. 
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Chiima conclusion it would appear that it is improper to try an accused 
Gangappay person, as the present accused has been tried, in the same trial 


under both Ss. 302 and 201, Indian Penal Code, because a per- 
fect defence to S. 201 would be a plea and proof that he him- 
self was the murderer, and an accused would be'entitled to say 
that. the plea he proposes to make to the charge under -S. 201 
will depend on whether he is acquitted or convicted of the prin- 
cipal offence; and that to call upon him to plead to the charge 
under S. 201 before and until he knows what the verdict on the 
murder charge is, would be to deprive him of his legitimate 
defence. It would also in a case where the Court regards proof 
of his complicity in the actual offence is insufficient’ to establish 
his guilt, compel the Court to let him go free, even though it is 
satisfied that he gained his acquittal on the main offence .by his. 
own concealment of the traces of the crime. This was exacti: fa 
what happened in Reg v. Kashinath Dinkar and it is har ' 
compatible with justice that the actual offender should escape cons, “s 
viction under Ss. 201 to 203 because he is the actual offender in the, + 
main crime while those who merely witnessed it but gave false in- 
formation about it are punishable under Ss. 201 and 203. This 2 
means that the tore successful a criminal is in concealing his’? 
own, offence the more the law will assist him in escaping justice 
altogether, and unless the Court holds without reasonable doubt 
that the accused did not take. part in.the murder the Court is 
bound to. give him the benefit of doubt and acquit him of offences 
under‘Ss.,201 to 203. The case reported in Torap Ali v. Queen- 
Empress* is another practical example of how justice is defeated 
by such a theory of the law. And i . 
... The true. principle seems to be that there is no law pre- 
` venting. the main offender being convicted under Ss. 201 to 
203, but in practice no. Court will convict an accused both of 
the main offence and under these sections. But if the commis- 
sion of the main offence is not brought home to him, then he 
can be convicted under Ss. 201 to 203. Therefore there.is no 
misjoinder in charging an accused in the alternative with the 
main offence and under Ss. 201 and 203, Indian Penal Code, 
nor is there anything irregular or improper in a Judge holding, 
as the learned Sessions Judge has done in this case, that, while 
the accused is himself not free from the suspicion of being the 
actual murderer, he can be none the less convicted under S. 201 
or 203. This position is not without authority, though as noted 
above most of the reported cases have followed Reg v. Kashinath 
Dinkar* Most of these rulings have been considered in x 


1. (1871) 8 Bom...-H.C.R: (Cre) 126.- 4; (1895) ILL.R. 22 C. 638, 
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judgment of the Punjab Chief Court in 1903 in Buch v. Kirg- 
Emperor’ wherein it was held that an accused. acquitted 
of ‘the charge of committing a crime can be convicted under 
S. 201 in respect of the offence “with the commission of which 
he is no longer charged or liable to be charged’? and the mere 
suspicion that -an individual is the actual murderer or the facts 
that he has even had his trial and been acquitted of the offence 
of murder will: not prevent his conviction under S. 201. A 
mere suspect or an acquitted accused is not in the eye of the 
law an offender within the meaning of S. 201. The reported 
ruling in Teprinessa v. Emperor è is practically to the same effect, 
and also the ruling of a Bench of the Bombay High Court in 
Hanmappa Rudrappa v. Emperor? Therefore there is no 
illegality in the conviction under Ss. 201 and 203. 

This does not however conclude the case. It is clear that 
for the purpose of calculating the punishment to be awarded 
under S. 201, it is necessary for the Court to decide, not so much 
what offence—the evidence of which has been concealed—has 
been committed as what offence the accused knew" or had reason 
to believe had been committed. So it was negessary_ to believe, 
on the assumption that the accused did not commit the miain 
offence because he has not been convicted of that, what offence 
he believed or knew to have been committed:. The Court must 
treat him as a stranger to the ‘crime, as one who tiad merely 
witnessed it. - 


From that point of view we cannot on the evidence say that 
more i$ ‘proved than that the accused knew that some one had 
hit his wife and that she had died in consequence. We are un- 
able to conclude that he knew that the person who struck her 
had the criminal intention of killing her. It must have been 
clear however to the accused that his wife had died as a result 
‘of the blows given and that she at least suffered grievous 
hurt, and that is punishable under S. 325, Indian, Penal Code, 
with imprisonment for seven years. Under S. 201 the accused 
is then liable to be sentenced to a maximum of one-fourth of 
that seven years. The learned Sessions Judge has sentenced 
the accused to rigorous imprisonment for five years. At the 
most he can be sentenced’to one year and three-fourths. We 
think that it will be sufficient if he undergoes rigorous impri- 
sonment for one year and we reduce the-sentence accordingly. 

Kise = Sentence reduced. 


7. (1903) 1 P.R. (Cr.) 1904. 8. (1918) LL.R. 46 C. 427. 
9, (1923) 82 I.C. 709: 25 Bom. L.R. 231. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JusTIcE RAMESAM AND Mr. JUSTICE 


WALLACE. a 
K. T. Muthuveerappa Pillai. . Appellant’ (Petitioner— 
l k Claimant) 

v. 
The Revenue Divisional Officer, Melur me Respondent 


(Respt. —Land Acquisition Officer). 
Land Acquisition Act (I of 1894), S. 27—Award, meaning of—Govern- 


ae ment backing out after reference to Court—Order regarding costs. 
Pillai ; Once a proper reference comes before the Court, the order passed 
v. is‘ an award, whether the Judge gives an additional amount or not, or 


The Revenue whether the Acquisition Officer’s decision is- not upheld for some other 
Divisional reason, and there should be a direction regarding costs. 


Officer, Melur. 
eer Where the award of the Collector was not upheld by the Court bes 
cause the Government had packed out of the acquisition after the reference 
was made, > 3 


Held, that the claimant was entitled to his costs. 


Appeal against the order of the Court of the Subordinate 
Judge of Madura, dated 6th February, 1928 and made in Land 
Acquisition Case No. 67 of 1926. 


The facts which led up to the appeal were as follows :— 


-In a proceeding for the acquisition of certain plots of. ead 
the Reyenue Divisional Officer made an award under S. 11 of the 
Land Acquisition Act, 1894. The claimant thereupon preferred 
an application under S. 18 to the District Collector on’ the ground 
that the compensation was inadequate. The matter ‘having been 
referred by the Collector to the Civil Court the solowa- o orner 
was passed by. ihe Subordinate Judge :— - 


-* “As the acquisition- has been declared by the Government: to be ‘invalid: 
the -reference is incompetent and the proceedings are closed. The claimant 
claims costs. The reference having been declared to be invalid S. 27 has 
no applicdtion. There was no enquiry. I therefore pass no orders as to. 
costs?” 


Against this the claimant preferred an appeal to the High 
Ccurt on the ground that the Court had the power to award 
costs under. S. 27 of the Land Acquisition Act. : 


T. L. Venkatarama Aiyar for appellant. | 
` Fhe Government Pleader for respondent. 
The Court delivered the following 
JUDGMENT.—A preliminary. objection is taken that . the 


appeal does not lie. It is contended that the order appealed 
against is not an award and Dembeswar Sarma v. The C ollector 








sAppeal No. 427 of 1928, . = th April, 1930. 
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of Sibsagar, Banshidhur :Marwari v. The Secretary of State 
for India? and Sarat Chandra Ghose v. The Secretary of State 
for India are relied on. In the first of these cases the appli- 
cation for reference was made beyond the time allowed. No 
reference ought to have been made in that case and the District 
Judge refused to make an award on that ground. The High 
Court held properly that no appeal lay. In Banshidhur Mar- 
wari v. The Secretary of State for India? the appeal was against 
an order refusing to restore a case dismissed for default. In 
Sarat Chandra Ghose v. The Secretary of State for India? the 
order was made under S. 49 of the Act. All these cases are 
distinguishable. 

Once a proper reference comes before the District Judge, 
his final order on it is an award whether he gives an additional 
amount or he gives no additional amount or whether the acquisi- 
tion officer’s award is not upheld for some other reason like the 
one in this case. S. 27 (3) of the Land Acquisition Act sup- 
ports this conclusion. The words are “where the award of the 
Collector is not upheld.”~ This is such a case the reason being 
that Government backed out of the ea: We overrule 
the preliminary objection. 

As to the amount, it is stated before us—and we have no 
reason to disbelieve the statement—that Rs. 188 represents the 
total costs incurred including vakalat, stamp, pleader’s fee and 
witness batta. Seeing that out of the ten adjournments which 
the case received, three were at the instance of the appellant 
and.seven at the instance of the Government, we think Rs. 120 
for batta and other expenses and Rs. 20 for ‘pleader’s fee, that 
is Rs. 140, is all the sum to which the appellant is properly en- 
titled. We accordingly modify the order of the Court below 
by directing that the respondent will pay Rs. 140 towards the 
appellant’s costs. 


The respondent will pay the appellant’s costs for the appeal. 
B.V.V. Order modified. 





1, (1917), 39 I.C. 637. 2. (1926) I.L.R. 54 C, 312. 
3.- (1919) I.L.R. 46 C. 861. 
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IN THE HIGH COURT OF JUDICATURE AT. MADRAS, 
PRESENT:—MR. JUSTICE CURGENVEN. 


Arumuga Nadar ] .. Petitioner” 
v. . ; 
Vyyapuri Chetti alias Muthayan Chetti .. Respondent. 


Village Courts Act (I of 1889), S. 13—Jurisdiction—Whether suit for 
damages for breach of contract ts cognizable by a Village Court—Meaning of 
“claims for morey due on a contract.” ; 
Two suits were brought for damages for breach of contract in the Pan- 
chayat Court of a village. The question is whether the words “claims for 


. money due on a contract” in S. 13 of Village Courts Act include suits for 


damages for breach of contract, and as such cognizable by the Village 
Court. 

Held, that not only upon a grammatical construction of the section 
where the word ‘due’ of itself rather connotes that the sum sued for must 
be ascertained but upon general considerations that the principles upon 
which damages should be awarded are not easily grasped except by irained 
lawyers and the discretion as to the amount of damages to be awarded 
tnay vary within wide limits, it cannot have been the intention of the 
legislature to include such suits as triable by a Village Court. 


_ Petitions under section ‘115 of Act V of 1908 praying the 
High Court to revise the order of the District Munsif of Mana- 
madura, dated 14th October, 1929, and made in O.P. Nos. 50 
and 51 of 1929, respectively. 

K. P. Panchapagesa Aiyar for petitioner. 

A, Venkatarayaliah and L. Venkatanarasiah for respendent. 

The Court delivered the following 

Jupcment.—Two suits (C.S. Nos. 6 and 7 of 1929) 
for.damages for breach of contract were filed in the Panchayat 
Court of Tiruchuli against the pétitioner in these two revision 
petitions. The ‘plaintiff in Suit No. 6, corresponding here to 
C.R.P. No. 1766 of 1929, appears as respondent.. The res- 
pondent to the other petition is absent. The contention of the 


petitioner is that the Panchayat Court had no jurisdiction to try 


these suits, and upon this ground he presented petitions for 
transfer to the District Munsif of Manamadura under section 21 
of the Village Courts Act. The learned District Munsif has 
dismissed the petitions and I am now asked to say that his deci- 
sion on this question of jurisdiction is incorrect. The respond- 
ent in C.R.P. No. 1766 of 1929 raises the point that this 
objection to jurisdiction was not taken at the earliest possible 
moment, namely, in the written statement, and I find that while 
the written statement to C.S. No. 7 does contain such a pro- ` 
test, there is no corresponding plea in that to C.S. No. 6. I do 
not think, however, that this is a very serious objection. The 








*C.R.Ps. Nos. 1766 and 1767 of 1929. 30th April, 1930. 
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Civil Procedure Code does not apply to proceedings before the 
Village Courts and we cannot expect litigants in such Courts 
to adopt the procedure which it lays down. The objection was 
taken before the District Munsif as a ground for transfer and 
must, I think, fow be decided upon its merits. 


The question depends upon the construction to be placed 


upon the words “claims for money due on contract’? which under- 


section 13 of the Act is one of the classes of suits cognizable 
by Village Courts. The learned District Munsif is of opinion 
apparently that because the Act applies to a Village Court, this 
phrase may be read in some vague or general manner. I am 
unable to follow him in this view or to agree that it is neces- 
sarily a nice distinction to distinguish between suits for money 
due on the contract and suits for damages due for breach of 
contract. Nor do I understand how he gains assistance from 
the terms of the provisos to section 13, because those clearly 
relate to the exclusion of special cases to which the body of the 
section would apply in their general aspect. I think that suits 
for money due on a contract are of a clearly definable nature, 
as, for instance, a suit for the price of goods sold 
or for. wages for labour performed. These are ordi- 
narily suits of a simple character and for ascertained 
sums. The word “due” I think of itself rather connotes 
that the sum sued for must be ascertained, but if we look to 
the nature of a suit for damages for breach of contract it appears 
to be of quite a different class from a suit to enforce the pay- 
ment of money due under a contract, and moreover, it becomes 
extremely doubtful whether the Legislature can have intended 
to invest the Village Courts with power to try suits of this latter 
class. Such cases are often very difficult. The principles upon 
which damages should be awarded are not easily grasped 
except by trained lawyers and the discretion as to the amount of 
damages to be awarded may vary within wide limits. I think, 
therefore, not only upon the grammatical construction of the 
section but upon general considerations of this latter kind, it 
cannot have been the intention to include such suits as triable 
by a Village Court. : 

T must accordingly allow these petitions, set aside the orders 
of the District Munsif and direct him to transfer the two suits 
C.S. Nos. 6 and 7 of 1929 on the file of the Tiruchuli Pancha- 
yat Court to the file of his Court. The petitioner will get his 
costs in both the petitions in the two Courts. 


K.C. Petitions allowed, 


Arumuga 
Nadar 
UY. 
Vyyapuri 
Chetti. 
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[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir Horace Owen Compton Beastey, Ki., 
Chief Justice, Mr. Justice SUNDARAM CHETTY AND MR. 
Justice PAKENHAM WALSH, 


Thaticherla Pichamma -an Appellant* 
b+ : eo - (1st aud | 


The Official Recess of Cnh and others a Respondents 
(Petitioner and Respondents 2 to 4). 
Provincial Insolvency Act (V of 1920); as amended—S. 53—Two years’ 


period—Com putation—Amendment Act (X of 1930),- S.- 6—Retrospective 
effect. 


S. 6 of the Provincial Tasbiveney Arends Act X of 1930, which 
makes it clear that the period of two years mentioned in S. 53 of the 
Proviticial Insolvency Act of 1920 should be computed “from the date of 
the presentation of the petition for adjudication, takes effect retrospectively 
so, as to apply to pending proceedings. 


Veerappa Chettiar v. Subramania Aiyar, (1928) I.L.R. 52 M. 123: 55 
M.L.J. 794 (F.B.), relied on. ; 
. Appeal agasnst the order of the District Court of Cudda- 
pah, dated 3rd February, 1928, in O.P. No. 73 of 1926. 

T. V. Muthukrishna Aiyar for appellant. 

Kasturi Seshagiri Rao for B. Somayya for 1st respondent. 

-G. N. Thirumalachariar for 2nd and 3rd respondents. 

The Court (Anantakrişhna Aiyar and Cornish, JJ.) made 
the following i 

Order oF REFERENCE To a Furt Bencm.—The 

4th counter- -petitioner T. _ Venkayya was adjudicated in- 
solvent ` on 13th ‘March, 1925, on a petition filed by 
a creditor on 4th’ February, 1924. The insolvent executed on 
20th March, 1922, a sale-deed (Ex. II), and a mortgage deed 
(Ex. III) in favour ‘of his wife, the first counter- “petitioner. 
A petition was filed by ‘the Official Receiver, Cuddapah, in the 
District Court on 7th August, 1926, for an order that Exhibits 
II and III be annulled and declared void as against the Official 
Receiver- under section 53 of the Provincial Insolvency Act 
(V. of 1920). The-learned District Judge passed orders annul- 
ling Exhibits II and III and declaring them void as against the 
Official Receiver.- The first counter-petitioner, the wife of the 
insolvent; has preferred this appeal;-and on her behalf it was 
argued that the learned District Judge “had no o` jurisdiction to 








t. ¥C°M 7A. No. 163 of 1928, 30th July, 1930, 
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pass the order annulling the said transfers, because under 
section 53, he could. do so only “if the transferor is adjudged 
insolvent within two years after the date of the transfer.”. The 
question is whether. transfers made within two years prior to 
the. presentation! of the petition for adjudication as insolvent, 
but which.are beyond two years from. the date of the actual 
order of pa juciestion: could. be annulled under section 53 of. the 


Act. - 


There has been difference of opinion on this question 
among the several High Courts in India. The Calcutta and 
the Madras “High Courts have taken- the’ view that ‘such trans- 
fers could be annulled if they are within two years prior to 
the date of the presentation of the petition for adjudication: 
see Rakhal Chandra Purkait. v. Sudhindra Nath. Bose’, 
Sankaranarayana Aiyar v. Alagiri Atyar®, Rangiah v. 
Appaji, Rao’ and Venkatanarasayya v. . Official Receiver, 
Godavari; whereas the High Courts. of Bombay, Rangoon 
and Lahore have..taken. the.. opposite view:. see Nagindas 
v. .Gordhandas*, Maung . Pe. v. Maung .Po. Htein’ and 
Hem Raj v. Krishen Lal.’ It . was. mentioned .that, the 
view of the Allahabad. High Court, is..the. same as..that of 
the Madras High Court: Sheonath Singh. v. Munshi Ram,’ but 
on referring to the report we find that the question before the 
Court was not: with reference to any transfer prior to ‘thie date 
of the petition’ for adjudication but-in respect of. a transfer 
made by the insolvent between the dates of the ‘presentation of 
the ‘petition and the order ‘of ‘adjudication. The decision ‘in 
Hem Raj v. Krishen Lal? is that of a. Full Bench of that High 
Court. The various arguments in. support-.of.the respective 
contentions have been’ set out in that decision and the Indian 
case-law on-the ‘point also is-mentioned.. © © -- 7 


Under ordinary circumstances we should have Ni botind 
to follow the three~decisions of this High: Court mentioned 
above, more especially_as the. learned Judges in Venkatanara- 
sayya v. Official Receiver, Godavari’, “saw no reason for as 
ferring fhe” question to`a Full’ Bench” (see. page 139). 
ordinarily in the circumstances would have rest satisfied with 
throwing a strong suggestion that it is pre-eminently a case 
for the Legislature to intervene and make matters clear on such 








L. (1919) LL.R, 46 C. 991. 2. ` (1918) 35 M. L. J. 296. 
3. '(1926) I.L.R. 50 M. 300: 51 M.L.J. 719. f 

4, (1927) 53 M.L.J. 136. _ . 5. (1925) I.L.R. 49 B. 730. 

6. (1928) LL-R. 6 R. 193. 7. (1928) LL.R. 10 L. 106 (F.B.). 


a -~ 8 (1920) LLR; 42 A. 433." 
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an important ‘point; but we have been pressed with the change 
of language used in sections 51 to 55 and also section 73 of 
the ‘Provincial Insolvency Act. Though sections 53 and 54 
deal with analogous matters, the words used in section 53 are 

—“If the transferor is adjudged insolvent within two years 
after the date of the transfer” while the words used in the very 
next section, S. 54, are—“If such person is adjudged insolvent 
on a petition presented within three months after the date there- 
of”. The wordings of the other sections 51, 52, 55 and 73 


. are also different. In a very recent case, Ramanandi Kuer v. 


Kalawati Kuer’, the Privy Council point out that: 


“Where there is a positive enactment of the Indian Legislature the 
Proper course is to examine the language of that statute and to ascertain 
its proper meaning, uninfluenced by any consideration derived from the 
Previous state of the law—or of the English law upon which it may be 
founded.” 

Though the Calcutta and the Madras decisions seem to 
carry out the policy of the Legislature, we are not clear whether 
the words of section 53, if interpreted according to the canon 
of construction enunciated by the Privy Council, support that 
interpretation. We think that in the circumstances the ques- 
tion should be decided by a Full Bench of this Court. 


We accordingly refer for the decision of a Full Bench the 


‘following question:— 


“Whether a transfer of property of the description given in section 53. 
of the Provincial Insolvency Act (V of 1920) made by an insolvent more 
than two years before the date of the actual order of adjudication but 
within two years of the date of the presentation of the petition for ad- 
judication could be annulled by the Court under section 53 of the Act at 
the instance of the Official Receiver.” 


T. V. Muthukrishna Aiyar for appellant. 


B. Somayya and Kasturi: Seshagiri Rao for fst res- 
pondent. 


G. N. Thirwmalachariary for 2nd and 3rd respondents. 
The opinion of the Full Bench was delivered by 


Sundaram Chetty, J—The question referred to us for 
decision runs as follows:— 


“Whether a transfer of property of the description given in section 53 
of the Provincial Insolvency Act (V of 1920) made by an insolvent more 
than two years before the date of the actual order of adjudication but 
within two years of the date of the presentation of the petition for adjudi- 
cation could be annulled by the Court under section 53 of the Act at the 
instance of the Official Receiver.” 


9 (1927) L.R. 55 I.A. 18: LL.R. 7 P. 221: 54 M.L.J. 281 (P.C.), 
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The decision of-this question depends upon the correct in- 
terpretation of the wording in section 53 of the Act. The por- 
tion of the section relevant for our purpose is where it says that 
the adjudication of the insolvent’ should have been made with- 
in two years after the date of the transfer. As to the mean- 
ing to be attached to the point at which limitation has to be 
computed, there has been a conflict of judicial opinion. This 
High Court as also the Calcutta High Court has ‘been of one 
opinion, namely, that a petition to annul an alienation can be 
filed if it is within two years before the presentation of the in- 
solvency petition. The decisions of these High Courts proceed- 
ed .on-the view that the adjudication relates back to the pre- 
sentation of the petition and following the view taken in the 
English decisions it has been so held. But a different view has 
been taken by the High Courts of Bombay, Rangoon and Lahore. 
The question of interpreting the section is not quite free from 
-difficulty; but in view of the recent amendment of this section 
by Act X of 1930, which received the assent of the Governor- 
General on the 20th March, 1930, any doubt on this matter must 


be taken to have been set at rest. š 


The only point now to be considered is whether the amend- 
ment made by section 6 of this Act has a retrospective effect, 
that is, will apply to a pending proceeding such as the one.in 
question. If by means of this amendment, a new or altered 
period of limitation is prescribed, then it may be for considera- 
tion whether such an alteration in the law will have retrospective 
_ effect or not; but what would appear from the Statement of 
Objects and Reasons in connection with this amending -Act is 
that, in view of different interpretations having been put by 
several High Courts which, led to a conflict of view, the Legis- 
lature wanted to set that doubt at rest by declaring clearly what 
the real meaning of the expression in the section was. By the 
insertion of the words “on a petition presented” after the words 
“is adjudged insolvent” the meaning is made clear and that 
meaning is in accordance with the view taken by this High 


Court and the Calcutta High Court. If the amendment in ques-. 


tion has not introduced a new period of limitation but has only 
clarified the meaning of the old section, there is no doubt that it 
must be taken to apply to the present case. The recent Full 
Bench decision of this Court in Veerappa Chettiar v. Subra- 
mahia Atyar supports the view which we are taking. The 
case was in respect of an amendment made to a certain section 





<i 10. (1928) I.L.R. 52 M. 123: 55 M.L.J. 794 (F-.B.). 
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in the Transfer of Property Act as to the meaning of the word 
“attestation” and it was held that that amendment had. retros- 
pective effect. It is difficult to distinguish in principle the pre- 
sent case from the one dealt with by the Full Bench. That 
being so, we think it unnecessary to canvass the decisions of 
the several High Courts which were given under section 53 
of the Act before the amendment. We, therefore, answer this 
question in the affirmative. 


K.C. Question answered in the afirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mk. Justice MADHAVAN Narr. 


Sangali Vasudeva Rao .. Appellant* (Plaintiff) 
v. 
The Municipal Council, Anantapur, 
represented by its Chairman .. Respondent (Defendant). 


District Municipalities Act (V of 1920), S. 80 and Schedule IV, Rr. 7, 
8 and 9—Quinquennial revision—Assessment lists not properly signed or 
verified by Chairmpan—Particulars in columns not filled up—Validity— 
Taxing enactment—Construction of—Civil Procedure Code (¥ of 1908), 
Ss. 2, cl. (17) and 80—“Public officer” Municipality, if a. 

In the quinquennial revision of assessment of property tax in the 
Municipality of Anantapur made by a Committee appointed for the pur- 
pose, many of the columns in the assessment lists were not filled up when 
they were submitted to the Chairman. The lists contained the signature 
of the Chairman in the last but one page. One of them bore no date and 
the others were dated long before the lists were prepared. There was 
uothing else to show that the Chairman scrutinised and approved their 
contents and that he was satisfied with the revision. 


Held, the assessment lists, in the absence of his statement in writing 
of the revised amount of assessment and his certificate of its correctness 
(as directed by Article 70 of the Municipal Account Code, 1926) cannot 
be said to be “revised by the Chairman” within the meaning of R. 8, 
Schedule- IV. 


Rule 7, Schedule IV. of the Act states in imperative language that 
the Chairman shall enter the annual value of the area and the amount of tax 
payable. Where these columns were not filled up at all at the time of 
notice to the ‘assessees calling on them to submit their objections, the 
omission is in violation of the statute, sufficient by itself to render the 
revision proceedings invalid. “Taxing enactments should be strictly con- 
strued. Conditions precedent to the imposition of any tax should be 
strictly complied with.” 


Municipal “Council, Cuddapah v. M. & S. M. Ry. Co., Ltd., (1929) 
I.L.R. 52 Mad. 779: 57 M.L.J. 471, referred to. 


_ Quaere: If the omission to mention the specific date for hearing the 
objections in the notice issued under R. 9 of Schedule IV is such a vital 
defect as will vitiate the entire proceedings, 





*S.A. No. 266 of 1929. á 9th April, 1930. 
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Where the resolution to increase the tax from the Ist April was 
passed and notificd before that date, but was published in the District 
Gazette a few days later than that date, it cannot be said that the decision 
was given retrospective effect. 

The Municipality is not a ‘‘public officer” within the meaning of Ss. 2, 
cl. (17) and 80°%of the Civil Procedure Code and no notice prior to suit 
is necessary. 

President of the District Board, South Kanara v. Gopalakrishna Bhatta, 
(1923) I.L.R. 46 Mad. 808: 45 M.L.J. 125 and Metropolitan Meat Industry 
Board v. Sheedy, (1927) A.C. 899, referred to. 


The question, if the duty of revising the assessment books imposed 
by R. & of Schedule IV of the Act can be delegated by the Chairman to 
a Committee, left open. 

Appeal against the decree of the District Court of Ananta- 
pur in A.S. No. 110 of 1928 preferred against the decree 
of the Court of the District Munsif of Anantapur in O.S. 
No. 508 of 1928. 

B. Sitarama Rao and A. Lakshmayya for appellant. 

B. Somayya for respondent. 

The Court delivered the following 


JupGMENT.-—This second appeal arises out of a suit 
instituted by the plaintiff against the Municipal Coun- 
cil of Anantapur and its Chairman for an injunction 
restraining them from collecting house tax, education tax and 
water tax; and it raises the question of the validity of the quin- 
quennial revision under the District Municipalities Act V of 
1920, Schedule IV, Rule 8 of the annual rental value of the 
lands and buildings within the municipal limits in the official 
year 1927-28 and of the increase of the rate of the tax which 
was changed from 614 to 7% per cent. under S. 80 of the Act. 
The District Munsif dismissed the suit as against the Chairman 
and granted an injunction as against the Council. On appeal 
by the Municipal Council the decree of the Lower Court was 
set aside except as regards the enhancement of the rate of water 
‘tax. In this second appeal the plaintiff confines his relief only 
to the house tax. 

The facts are briefly these: The plaintiff owns three 
houses, No. 305 in Ward No. 1 of the Municipality and 
Nos. 537 and 896 in Ward No. 2. Under rule 8 of Schedule IV 
of the District Municipalities Act which authorises the Muni- 
cipal Chairman once in every five years to completely revise 
the “assessment books” proceedings were started in the Muni- 
cipality of Anantapur in the official year 1927-28 for a revision 
of the annual value of the lands and buildings. On 23rd July, 
1927, the Chairman proposed to the Council that a Committee 
be appointed to carry out the revision ‘(see Exhibit N). A 
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Committee of three members of the Municipality was accord- 
ingly appointed by the Council for that purpose and the revis- 
ed assessment lists were prepared by that Committee. After- 
wards, two notifications were issued in the District Gazette 
(Exhibit D in English and Exhibit E in Teltigu, dated 5th 
January, 1928). These were issued under the name of the 
Chairman and stated that the Municipal Council proposed to 
revise the assessments from Ist April, 1928, that revision peti- 
tions would be considered if submitted by the 6th February, 


and that revision lists could be seen in the Municipal Office: 


from 11 a.m. to 5 p.m. daily. This notification was tom-tomed 
on 5th January, 1928 (see Exhibit V). No revision petitions 
were as a matter of fact received. On 28th January, 1928, the 
Chairman proposed that the rate of property tax now in force 
be raised to 734 per cent. of the rental value and this was passed 
by the Council (see Exhibit II-A, the minute book). On 5th 
February, 1928, the notice, Exhibit F, was issued in the Dis- 
trict Gazette in the name of the Chairman that the Council 


proposed to levy house tax at 74 per cent. on the annual rental 


value of each building with effect from 1st April, 1928, and 
that objections Would be considered until 10th March, 1928. 
This information was also tom-tomed (see Exhibit V-B). No 
objections were received and the Municipal Council confirmed 
this rate in its resolution (Exhibit II-B, dated 17th March, 
1928). This was published in the immediately next issue of 
the District Gazette, dated 5th April, 1928 (see Exhibit H) 
under the signature of the Chairman, dated 19th March, 1928, 
and was tom-tomed on the same date (see Exhibit V-D). The 
Gazette notification, Exhibit H, states that the new rates of 
the house tax at 7$ per cent. on the annual rental value would 
come into effect from 1st April, 1928. 


On the above facts, it is argued that the revision proceed- 


ings are invalid, inasmuch as they were carried out not by the 


Chairman as required under the Act (see rule 8, Schedule IV), 
but by a Committee, that even if the delegation of the Chair- 
man’s powers to the Committee is valid, the procedure adopted 
by the Chairman and the Committee in carrying out the revi- 
sion is vitiated by non-compliance with the statutory require- 
ments, and that the notification calling for objections is invalid 
as it specified no date for hearing objections. These argu- 
ments relate to the validity of the quinquennial revision pro- 
ceedings relating to the value of the lands and buildings. It is 
also’ argued that the enhanced rate of 734 per cent. is unenforce- 
able as the notification, Exhibit H, sought to give retrospective 
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effect to the decision of the Municipality to enhance the rate. 
The respondent besides contesting these points argues that the 
plaintiff's suit is not maintainable for want of notice under 
S. 80 of the Code of Civil Procedure. 


I shall first deal with the question of the validity of the 


quinquennial revision proceedings. What happened in this case | 


has already been stated. On 23rd January, 1927, the Chair- 
man proposed to the Council that a Committee be appointed to 
carry out the revision and a Committee of three members was 
accordingly appointed to carry out the work. The actual 
assessment list for the two Wards containing entries “relating” 
to the plaintiff’s, three houses, Exhibits A, B and C, were pre- 
pared by this Committee. Rule 8 of Schedule IV of the Dis- 
trict Municipalities Act states that “the assessment books shall 
be completely revised by the Chairman.” Having regard to 
this rule, it is argued that the: Chairman should not have dele- 
gated the work of revision to anybody else and he having done 
so, the revision carried out by the Committee is not a revision 
in accordance with the Act and the whole proceedings are con- 
sequently invalid. I am not sure if this argument is correct. 
Pushed to its logical conclusion it may lead to absurd results. 
It is clear that the Chairman is not expected to do by himself 
all the work in connection with the revision proceedings. Pro- 
vided he checks and accepts the work done by his employees, 
the final result will be his work for which he will be respon- 
sible. S. 18, cl. (1) and cl. (3) specially of the District Muni- 
cipalities Act empower the Chairman to a certain extent, to 
delegate his executive powers to others. The Municipal 
Account Code, 1926 (second edition corrected up to 5th Sep- 
tember, 1919), Article 70 provides the following procedure for 
a general revision:—“Under S. 66 (2) of the Act, the assess- 
ment books are to be completely revised by the Chairman at 
least once in every five years. Such revision should be con- 
ducted by the Chairman himself or by one or more Councillors 
deputed by him to carry out the revision in Wards other than 
their own. They may be assisted by Assessors if required. 

As soon as the assessment list for a locality is completed, it 
shall be submitted to the Chairman for scrutiny and approval 
unless the list has been prepared by the Chairman himself. The 
Chairman after being satisfied with the revision shall counter- 
sign the assessment lists, the total amount of the assessment 
as revised being written in words and certified to by him.” 
S. 66 (2) of the old Act under which this rule was framed 
corresponds to Rule 8, Schedule IV of the present District 
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Municipalities Act. In the Government Edition of the Code, 
Rule 8, Schedule IV has not been substituted for S. 66 (2) 
(but it is conceded the rule is still in force). Reliance is placed 
on this rule by the respondent in justification of the procedure 
adopted by the Chairman in the present case. In the view 
that no more delegation than is countenanced by this rule is 


‘ sought to ,be justified and having regard to my opinion, which 


I shall presently state as to whether this rule was complied 
with by the Chairman, it is not necessary in this case to con- 
sider the abstract question whether the duty of preparing the 
assessment list under Rule 8, Schedule IV can be delegated by 
the Chairman under the provisions of the District Municipali- 
ties Act. Assuming that the Chairman is entitled to carry 
out the work of revision through the Committee appointed by. 
him or by the Council, the questions arising for consideration 
are: (1) how far has he in doing so complied with the proce- 
dure prescribed in Article 70 of the Municipal Account Code? 
and (2) how far has the Committee which is only an alias for 
the Chairman in carrying out the actual work of revision com- 
plied with the statutory requirements? The two questions will 
be discussed separately. Under Article 70 of the Municipal 
Account Code, (1) the assessment list shall be submitted. to 
the Chairman for scrutiny and approval in case, as here, the 


. assessment list has not been prepared by the Chairman himself, 


and (2) the Chairman shall write in words and certify the total 
amount of the assessment as revised and shall countersign the 
assessment list after being satisfied with the revision. On these 
questions generally considered, the learned District Judge has 
come to the conclusion that the Chairman has complied with this 
rule except in one particular, namely, that he did not write in 
words the total amount of the assessment as revised and certi- 
fied to it and this omission the learned Judge is apparently of 


opinion is not a very material defect and does not vitiate the 
proceedings. 


I am not satisfied that the provisions of the rule have been 
followed by the Chairman in this case. I shall not at present 
refer to what I consider to be the illegalities committed by the 
Commissioners in the preparation of the lists. That question, 
as I have said, I shall discuss separately. The evidence in the 
case shows how casually and carelessly the work of revision was 
carried out in this Municipality. The assessment lists were 
prepared by the sub-committee in December, 1927. When 
these were sent to the Chairman (i.e. “the Vice-Chairman in 
charge” during the proceedings is to be understood as “Chair- 
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man”) ‘it-is admitted that many of.the columns had. not been- 
filled up by the Commissioners. How this omission on their 
part affects the validity of proceedings will be described later. 
What is important here to notice is that except the signature 
of the Chairman contained in these assessmerit lists, there is 
nothing in them to show that the Chairman scrutinised and 
approved their contents and that he was satisfied with the work 
of revision. As already pointed out, “the total amount of the 
assessment as revised” has not been “written in the words” by 
him nor has its correctness been certified to by him as specifi- 
cally required by Article 70. We are asked to infer from the 
signature of the Chairman appearing in these lists and from the 
mere signature alone that every condition which is imposed upon 
him by this Article has been complied with by him. The pre- 
vious assessmert in 1923 was also carried out by a Committee. 
The present Chairman was a member of that revising commit- 
tee, and that Committee submitted a report along with the 
assessment (see Exhibit IV). It is admitted that no such 
report has been submitted by the Committee in the present case. 
The usefulness of such a report is obvious. It would naturally 
elucidate the procedure adopted by the Commfttee, explain how 
the figures mentioned in the lists were arrived at, and state 
generally how the revision was carried out, so as to enable the 
Chairman when the lists are submitted to him to scrutinise and 
approve them, so that when the lists finally emerge out from the 
office with his signature and certificate, it might be truly said that 
the revision has been carried out by him as required under Rule 
8 of Schedule IV. I do not state that the absence of such a 
report would vitiate the proceedings; I am only pointing out 
how such a report would be useful to the Chairman and also 
helpful to the Court when the available evidence is very meagre 
in dealing with the question whether the Chairman would be 
presumed to have really scrutinised and approved the lists pre- 
pared by his deputies. As I have said, we are asked to draw all 
the necessary inferences in support of the validity of the assess- 
ment lists in this case so far as the Chairman’s part in its pro- 
duction is concerned from the mere signatures which appear in 
the lists. Can we do so is the question? These signatures do 
. not appear at the end of the lists. In the assessment jist con- 
taining Exhibit A the signature of the Chairman without any 
date appears at page 14. There are two entries relating to two 


assessees at page 15, the last page of that assessment book. - 


There is no signature of the Chairman on that page. The omis- 
sion is not accounted for. Even if it should be held that we 
should infer the approval of the Chairman from his signature 
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alone, how can we say that the entire list is approved by him 
when his signature does not appear on the last page? In the 
second assessment book relating to entries, Exhibits B and C 
also, the Chairman’s signature appears on the last but one page 
and below it appears the date, 20—10—2%. The last 
page contains the names of various people and entries in the 
columns as against those names. There is no signature of the _ 
Chairman on this page. The omission like the one in Exhi- 
bit A is not accounted for. The date 20—10—27 
appearing under the signature in the second assessment book 
creates some difficulty. According to the evidence of the 
manager (D.W. 1) “the revision of taxes was begun and finish- ` 
ed in December, 1927.” He distinctly says that Exhibits B and 
C (1.e., the second book) were prepared in December, 1927. He 
also says that the revision lists were completed in December, 
1927. How is it then that the Chairman’s signature is dated 


- 20th October, 1927, and how can we say that he scrutinised 


and approved on 20th October, 1927, the contents of the lists 
the preparation of which was completed only in December, 
1927. The date appearing under the signature is not stated 
to have been puf there on account of any mistake. The 
Chairman’s evidence on this point is not very illuminating. 
He says that the registers were completed by the 20th Decem- 
ber last. This is mentioned probably to explain the 20th, that 
appears in Exhibits B and C. But it is in October and not in 
December. It is not stated in the evidence that October was 
written by mistake for December. Exhibit A was completed 
by the.28th December. I have already pointed out that no 
date appears under the signature of the Chairman in Exhibit A. 
{ cannot say that from the single circumstance of the ‘Chair- 
man’s signature appearing in these lists that the rule invoked 
by the respondent in support of the procedure adopted has been 
complied with. The signature alone unaccompanied by the 
“writing of the amount of the assessment in words by the 
Chairman and his certificate of its correctness means absolutely 
nothing.” It is the writing of the amount of assessment as 
revised by the Chairman and his certificate of its correctness 
that are important; for, these are the requirements the fulfil- 
ment of which will presumptively show that the Chairman has 
‘scrutinised’ and ‘approved’ the lists and is satisfied with the 
revision. In the absence of the Chairman’s statement in writ- 
ing of the amount of assessment‘as revised and his certificate, 
the revision of the assessment can be considered only as a revi- 
sion by the Committee alone which is not authorised by 
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the Act. As is suggested by the rule itself,- these con- 
ditions are insisted on by it, apparently only to minimise 
as far as possible the dangers that are inherent in delega- 
tion; for, if the Chairman himself does the work of revision, 
no such statement or certificate is required from him. In my 
opinion, the learned Judge has altogether missed the-import- 
ance of this provision in the rule. It is too much to ask the 
Court to infer from the mere signature of the Chairman in the 


absence of his “statement and certificate” that he has brought 


his mind to bear upon the work of his deputies, tested it, and 
thus made their work in a sense his own by approving it. Assum- 
ing that the Chairman of the Municipality has every power to 
delegate his work of revision as he has done in this case, I 
am satisfied that the assessment lists in this case, in the absence 
of his statement in writing of the amount of assessment as 
revised and his certificate of its correctness, cannot be said to 
be “revised by the Chairman” within the meaning of Rule 8, 
Schedule IV, as the procedure prescribed in the Municipal 
Account Code has not been complied with by him so far as it 
concerns him. This omission cannot be. brushed aside simply 
as a mere irregularity. In my opinion, Articfe 70 has not been 
followed in substance or in fact by the Chairman. These 
defects which I have pointed out are by themselves enough, I 
think, to render invalid, under Rule 8, Schedule IV, the revi- 
sion of the assessment said to have been carried out by the 
Chairman in this case. i 

However, I shall now proceed to consider. the next question, 
namely, how far the Committee in carrying out the proceedings 
relating to the revision and in preparing the revised assessment 
lists has complied with the necessary statutory requirements. 
At the outset I should point out that in the plaint this is not made 


a ground of attack against the revision proceedings, but as the. 


point has been dealt with by the Lower Courts and as the issue as 
pointed out by the learned District Judge is very vague, I. shall 
deal with it. Under Rule 7, Schedule IV of the District Munici- 
palities Act, “The Chairman shall enter the annual value of all 
lands and .buildings determined by him and the. tax payable 


thereon in assessment books to be kept for the purpose at the. 


Municipal Office,” and the rule then proceeds to state that the 
assessment books shall record amongst other particulars 
“(e) the annual value of the area... . ” and “(f) the amount 
of the tax payable”. It will be observed that these two items 
(e) and (f) are very important as (e) forms the basis on which 
the tax ig to be levied, and (f) states the amount of, tax that 
would be levied. Rule 8, as already pointed out, authorises 
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the Chairman to completely revise the assessment books in every 
particular and if the annual value has been increased as a 
result of the revision then such increase and the consequent 
increase in the amount of the tax payable will have to be noted 
by the Chairman in the assessment books. Rule 9 is as 
follows:— 

“When assessment books have been for the first time prepared, and 
whenever they have undergone a general revision, the Chairman shall, 


before the close of the year in which the said books have been prepared 
or revised, notify by beat of drum and by a notice published in the Dis- 


‘trict Gazette that on a specified date, not being less than thirty days from 


the date of the later of such notifications, he will be prepared to consider 
revision petitions presented to him within the said period of thirty days.” 


This rule calls upon ‘the assessees to put forward their 
objections. It is clear that to prefer objections the parties 
should know whether the annual value of the land and the tax 
payable have been increased. It is argued that the revised 
assessment lists do not contain the necessary particulars in 
regard to these matters and that, therefore, the statute has not 
been complied with and the revision is necessarily invalid. I 
shall examine hcw far the facts support this argument. 

Now, in these two assessment lists containing the entries 
A, B and C° there are various columns for enter- 
ing figures under different heads. As I have already stated, 
these lists were completed and put up in the office for the in- 
formation of the public by the end of December, 1927. It 
is admitted that figures in columns 16, 17 and 18 were entered 
into the lists only in March. All the columns should have 
been filled up in a completed and properly prepared list before 
its publication—at any rate before the issue of the notice call- 
ing for objections. The non-entry of the figures in these 
columns, I am referring to it only by the way, is another in- 
stance to show how unsatisfactorily the revision work was done 
in this Municipality. What is important to notice is that in 
the assessment book relating to house No. 305, Exhibit A, 
columns 13 and 15, under “Revised assessment” headed res- 
pectively “Annual value” and “Amount of half-yearly assess- 
ment” have not been filled up at all. In column 14 headed. 
“Annual ‘rental, if rented” appears the figure 60 which figure 
appears in column 7 headed “Annual value” under “Past year’s 
assessment”. ‘These figures appear as follows:— 


PAST YEAR’S ASSESSMENT. REVISED ASSESSMENT. 
No. in Assessment Annual Annual Annual Amount of half- 
Register. value. value. rental, yearly assess- 
i £ if ment. 
rented. 
6 7 13 14 2 15 


305 60 60 
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In Exhibit A, how the same amount under past year’s assess- 
ment under “annual value” appears as “annual rental” has not 
been explained satisfactorily by Mr. Somayya. The "vital 
defect in conngction with this assessment list is that the “annual 
value” and the “amount of half-yearly assessment,” columns 13 
and 15, have not been filled up at all. It is easy to say that if 
10 per cent. is deducted from the annual rental under S. 82, we 
would get the “annual value’. Then the annual value under 
the revised assessment will be less than the annual rental under 
_ past year’s assessment; but it is not clear that this is the case 
of the respondent. Further, the work of finding out the 
annual value by making the necessary deduction should not be 
left to the assessee. However that may be, the fact remains 
that “the annual value,” column 13, has not been filled up and 
column 15, “the amount of half-yearly assessment,” has also 
teen left open. Now Rule 7 (Schedule IV of the Act) states in 
imperative language that the Chairman shall enter the annual 
value of all lands and buildings determined by him and the 
tax payable thereon in assessment books to be kept for the 
purpose at the Municipal Office. And it then states that the 
assessment books shall record the following particulars, namely, 
the annual value of the area and description and the amount 
of tax payable [cls. (e) and (f) ] . No explanation is forthcoming 
as to why these columns have not been filled up., The impe- 
rative provisions of the statute have not been complied with in 
this case. It is easy to see how this non-compliance with the 
provisions of the statute would necessarily prejudice the asses- 
sees. How can they under Rule 9 take objections to the revised 
assessment when they are not in a position to know the most 
necessary things for taking the objection, viz., the amount of 
half-yearly assessment and the annual value of the. land on 
which the assessment is based. Columns 16, 17 and 18 were 
at least filled up in March some time later. These columns 13 
and 15 were never filled up at all. A violation of the express 
provision of the statute would necessarily render the proceed- 
‘ings invalid. Coming now to the second assessment book con- 
taining the entries, Exhibits B and C, relating to the other two 
houses of the appellant the “annual value” column, column 15, 
is filled up with the figures of Rs. 100 and 60, written in pencil. 
‘The same figures appear in ink under column 13 headed 
“Gross annual rental’? It appears from the explanation writ- 
ten at page 37 of this book and the evidence that the figures 
under column 15 were copied in ink in column 13 to guard 
against possible alterations of the pencil entries in colunin 15. The 
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Commissioners filled up this column, namely, column 15, which 
is a very important one from the standpoint of the assessee in 
pencil and the Manager reproduced these figures ‘in ink in 
column 13. The unsatisfactory way how the revision- work 
was carried on by the Commissioners: is self-evident. But there 
is no explanation why the important column which would show 
the proposed assessment was not filled up at-the time of the 
publication of the list or before the issue of the notice. In the 
case of this assessment book, it is clear that one of the impera- 
tive provisions of the statute ‘has not been complied with. 
In my opinion, this omission to give the necessary information 
to the assessee in the assessment lists prepared by the Commit- 
tee is by itself sufficient to render the revision proceedings in: 
valid. The foregoing examination of the assessment lists shows 
that in their preparation the-Committee members. have not: in 
some important particulars complied with the necessary sta- 
tutory requirements. In Baldwin v. Ellis? it was held-that the 
omission’ to state in the nomination paper the name of the 
parish for which the person nominated was qualified:as a Local 
Government elector was a non-compliance with the-requirements 
of Rule 4 of the Rural District: Councillors Election Order of 
1898. The following observations appearing in the judgment 
of. Swift, J.,-in that case may usefully be CORTES to in this 
connection: — . C 

“Mr. Pratt referred to this omission to state the parish‘of which’ the 
Person. nominated. is a Local Government elector as being a.mere technicality. 
T do not agree. A statement of these particulars is required by the Local 
Government Board’s Order, and I cannot think that the omission to state 
those particulars on a‘ norhination paper’ is a mere technicality, because unless 


the parish, for which the person nominated is qualified as a Local Gov- 
ernment elector, is named no one could test whether or not he is qualified.” 


As. pointed out in Municipal Counctl, Cuddapah.v. M. & 
S. M. Ry. Co., Ltd.,? “Taxing enactments should be. strictly 
construed and the right to tax should be clearly established. 
Conditions precedent to the imposition of any tax should be 
strictly complied with,” In this case, as the condition pre- 
cedent to the imposition of the revised assessment, i.¢., the revi-, 
sion of assessment list, has not been carried out strictly in 
accordance with the Act, the revision proceedings as well as 
the subsequent levy of the tax based on the revised assessment 
are both’ invalid. ` 


It i is also argued that the revision of the assessment is in- 
valid á as “the notification calling for objections specified no date 








Sr Ë ‘I. (1929) L.R. 1 K.B. 273: 98 L.J.KÌB. 71. ` i 
Pope 2. (1929): T.L.R. 52 M. 779 at 785: 57 M.L.J: 471, 
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for hearing the objections as required by the statute. Rule 9 
of Schedule IV makes it obligatory on the Chairman to notify 
a “specified date” for hearing objections, if any, to the revised 
assessment. In the notices in the present case it is true that a 
specific date for hearing objections has not been mentioned. 
‘What is ‘mentioned is this: “Any objections to the above revi- 
sion or suggestion will be considered if submitted within 6th 
February, 1928.” The notice is dated 5th January, 1928. 
Strictly speaking, the mention of a specific date would seem 
to be necessary, as otherwise the objectors may not know on 
which date they have to be present to press their objections; 
but I am not quite sure if the omission to mention the specific 
daté for hearing the objection is such a vital defect as will vitiate 
the entire proceedings relating to the revision assessment. If 
objection had been presented—in this case no objections were 
‘filed—the Chairman might have rectified the initial error by 
intimating to the objectors the time when their objections would 
be heard. - Various cases in support of the appellant’s conten- 
tion were brought to my notice: The Krishna Jute and Cotton 
Mills Co., Ltd., Ellore v. The Municipal Coungil, Vizianagram,? 

The M unicial Council, Rajahmundry v: Prasadarayudu,! The 
Municipal Council, Rajahmundry v. Rama Narasimha Rao*® and 
The ‘Queen v. Chorlton Union,’ etc. But I do not think it is neces- 
sary to discuss these cases or to express a definite opinion on 
this question as I have already held that the revision proceed- 
ings are clearly invalid for other reasons. 


The next point for consideration is whether the enhance-. 


ment of the ‘property tax by the Municipality to 74 per cent. 
from Ist April, 1928, is legal. It is argued that the rate is 
unenforceable as the notification levying the rate seeks to give 
retrospective effect to the decision of the Municipality to enhance 
the rate. It is not disputed that it is within the power of the 
Municipality to levy tax which it is competent to levy at a new 
rate, that is, that it has power to alter the existing rate by in- 
creasing it if it decides that such a step is necessary. In the 
present case, the Chairman proposed that the rate of property 
tax then in force be raised to 74 per cent. The annual value 
of the land having been increased by the quinquennial revision, 
this meant a collection of house property tax at 714 per cent. 
on the increased value. The objections to the quinquennia! 


"3, (1925) 49 M.L.J. 542... . | 4, (1926) 50-M.L.J. 556. 
5. (1927) 109 I.C. 92. 6. (1872) L.R. 8 Q.B.C. 5. 
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revision I have already dealt with. The present question 
relates solely to the enforceability of the decision of the Muni- 
cipality increasing the rate so that if this decision is enforce- 
able, the Municipality can collect house property tax at this 
new rate on the old annual value of the land, it having been 
now found that the quinquennial assessment proceedings are’ 
invalid. The proposal of the Chairman to increase the rate 
was accepted by the Council and the Municipality’s decision to 
increase the house tax from the lst of April, 1928, 
was notified on 5th February, 1928, and was also tom- 
tomed in the village (see Exhibit F). As no objections 
were received, the Council confirmed the new. rate in its re- 
solution, Exhibit II-B, dated 17th March, 1928. This was pub- 
lished in the next issue of the District Gazette on 5th April, 
1928 (see Exhibit H). This notification says, that the new 
rate of house tax of 74 per cent. would come into effect from 
Ist April, 1928. It is now argued that since the Gazette 
announcing the levy of the increased rate is dated 5th April, 
1928, and it makes the operation of the new rate to commence 
from the 1st of April, that is, from an anterior date, retros- 
pective effect is sought to be given to the decision of the Muni- 


` cipality and, therefore, the new rate is unenforceable. This - 


argument, in my opinion, is fallacious as it overlooks the signi- 
ficance of the proceedings prior to Exhibit H. It is not 
Exhibit H that levies the new rate. The levy of it was decid- 
ed upon by the Municipality in its resolution, Exhibit II-B, 
dated 17th March, 1928, as already mentioned, that is, before 
the Ist of April, 1928, and before Exhibit H. This resolution 
was preceded by Exhibit F which states that, subject to objec- 
tions, the new rate will be enforced from Ist April, 1928. It 
is not by the notification that the new rate was levied. The 
notification only ‘serves to complete the decision of the Muri- 
cipality by publishing it. In this connection it is important tc 
notice that the signature of the Chairman in Exhibit H bears 
the date 19th March, 1928, that is, a date prior to 1st of April, 
1928. The decision arrived long time before Ist April, 1928, 
could not be announced in the Gazette earlier as thére was no 
Gazette before 5th April, 1928, the date of Exhibit H. In.this 
view the argument of the appellant is clearly untenable. The 
appellant’s argument also appears to be untenable having regard 
to the explanaticn of Rule 15 of Schedule IV. The explana- 
tion is as follows: “A general enhancement in the rate at 
which the tax is leviable is no amendment or revision within 
the meaning of this rule, and shall have effect from the date 
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fixed for the enhancement.” The date fixed for the enhance- 
ment according to the proceedings I have referred to is the Ist 
of April, 1928. It could not, therefore, be said that retrospect- 
ive effect has been given to the decision of the Municipality to 
enhance the rate to 7¥4 per cent. For these reasons, I refuse 
to hold that the increased rate, that is, 714 per cent. of the 
house property tax, cannot be enforced in this case. Of course, 
having regard to my decision that the revision proceedings are 
invalid, it follows that this rate can be levied only on the annual 
value of the land according to the old assessment. 

The last question is whether this suit instituted against the 
Municipality is bad for want of two months’ notice under S. 80 
of the Code of Civil Procedure. That section states: “No suit 
shall be instituted against’ . . . a public officer in respect of 
any act purporting to be done by such public officer in his official 
capacity, until the expiration of two months next after notice 
in writing has been . . . delivered to him or left at his office, 
stating the cause of action ” To justify the contention 
that “notice of two months” is necessary, it must be shown 
that the Municipality is a “public officer” within the meaning 
of the term as used in S. 80 of the Code of Civil Procedure. 
According to S. 2, cl. (17) of the Code, “public officer” means a 
person falling under any of the descriptions contained in sub- 
clauses (a) to (4) of that clause. In support of his contention 
reliance is placed by the respondent’s counsel alternatively on 
clauses (f) and (g). Sub-clause (f) is as follows:— 


“Every officer of the Government whose duty it is, as such officer, to 
Prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety or convenience.” 


Having reference to this clause it is argued that the Municipal- 
ity is (1) a “person,” (2) who is an “officer of the Govern- 
ment,’ and (3) “whose duty it is, as such officer... to pro- 
tect the public health, safety or convenience.” Under the 
General Clauses Act (X of 1897) “a person” includes “any com- 
pany or association or body of individuals, whether incorporated 
or not.” Section 6, cls. (1) and (2) of the District Municipalities 
Act constitute the Municipal Council by the name of the Muni- 
cipality as a body corporate with various rights. A Municipal 
Council, therefore, constituted under the District Municipalities 
Act can well come within the meaning of the term “person”. 
A Cantonment Committee according to the rules under the Can- 
tonment Act (XIII of 1889) was held to be a “person” in Cecil 
Gray v. The Cantonment Committee of Poona.’ The main ques- 
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tion is whether the Municipality can be described to be “an 
officer of the Government’, for it is conceded that if it can be 
held to be an “officer of the Government,” the protection of the 
public health, safety and convenience, having regard to the 
provisions of Part IV of the Act falls within its duties. The 
Municipality is constituted by the Governor in Council (see 
S. 4). It can be abolished also by the Governor in Council. Its 
constitution is also determined by the Governor in Council and 
the same authority fixes the term of office of the Municipal 
Council (see S. 10). Under S. 33, the Municipality has to 
submit its administration report to the Governor in Council and 
the Governor in Council has power to suspend, generally stated, 
the action of the Municipality under S. 36 of the Act. It is 
argued that the Governor in Council means the Government and 
that when the Governor in Council can appoint, abolish and con- 
trol the activities of a Municipality, the Municipality can well 
be described as an officer of the Government. Having regard 
to the definitions of the terms “Government” and “Local 
Government” in the General Clauses Act (see S. 2, cls. (21) and 
(29) of the General Clauses Act X of 1897); Ss. 46 and 134 of 
the Government of India Act and S. 31 of the General. Clauses 
Act (X of 1897), the “Governor in Council” mentioned in S. 4, 
etc., of the District Municipalities Act is the “Government” 
mentioned in cl. (f) of S. 2, Civil Procedure Code. The 
point needs no elaboration as it is not disputed by the respond- 
ent. What is really disputed—and this I think is the substan- 
tial point for consideration—is whether the Municipality can 
be described as an officer of the Government within the mean- 
ing of cl. (f), for it is only then the duties of a public officer 
‘as required by the definition being complied with that it.can: be 
described as “a public officer” under S. 2, cl. (17), Civil Proce- 
dure Code. No decision under the Civil Procedure Code 
directly bearing on the point has been brought to my notice. But 
in my opinon the observations of the learned Judges in Pre- 
sident, District Board, South Kanara v. Gopalakrishna Bhatta? 
refute completely the contentions of the respondent on this 
point. That was not a decision under S. 2, cl. (17), Civil Pro- 
cedure Code. .In that case it was held that the President of a 
District Board is not an officer of the Government within the 
meaning of cls. (1) and (3) of Sch. II of the Provincial Small 
Cause Courts Act (IX of 1887). The question arose in this 
way. A suit was brought against the President of the District 
‘Board of South Kanara for. damages for an amount’ under 


~ 


8. (1923) I.L.R.` 46° M. 808: 45 M\L.J. 125. 
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Rs. 500.` To meet the argument: that: no second appeal. lay 
against the decision of the lower.appellate Court as the amount. 
involved in the suit was below Rs. 500 reliance was placed hy 
the appellant on Articles 1 and 3 of the Provincial Small Cause 
Courts Act wifich excepted from the cognizance of the. Small 
Cause Court suits concerning acts or orders purporting to be 
done by the Governor-General.in Council or by a Local. Govern- 
ment or by a Member of the Council and suits concerning 
acts or orders purporting to be..done -by any other officer of 
the Government in his official capacity.. It was argued that 
the. President. of. a District Board is an.officer.of the-Govern- 
ment within the meaning of these articles.and the suit, there- 
fore, is exempted from the jurisdiction of the Small Cause 
Court. This argument was not accepted by. the learned. Judges. 
This is how they dispose of the point: ~ 


feb the President of the District Board i is an officer of the 
‘be Dea But in our judgrhent hé ig not.” Local Boards 
and ‘Corporations ‘are what ‘may be ‘called quasv- goverhing 
bodies, but by the very schéme of the Acts under which they are 
créated they are ‘not servants of the Government. Their re” 
presentatives in somié cases are nominated but generally élected 
by the people and they have their.official capacity as such and 
not as officials of the Government. It is true that they are 
under Government in the sense that under the statute they have 
to account to the Government, and are under certain disciplin- 
ary powers of the Government. The Government has a duty 
cast upon it to see that these ministerial bodies carry. out their 
functions lawfully. But in our judgment none of the officials 
of these Municipalities and District Boards are officers of the 
Government coming within Articles, 1 and 3.” 


~ These observations may well be applied'to the présent case: 
it is true that the Municipality is constituted. by the Governor 
in, Council and that it, can be abolished by the same authority: 
It is also true that the Governor in Council can control the 
activities of the Municipality in various ways; but: it does not 
necessarily follow from ‘these considerations that the. Munici- 
pality is an. officer of the Government. -The District Munici 
palities Act does not constitute the Municipality a servant of 
the Government. The Act, confers on the Municipality wide 
powers which are given to it to be exercised at its own discre- 
tion -and without consulting ‘the Government. - The Munici- 
pality can acquire, hold and transfer property, moveable and 
immoveable, and enter into coritratts. ` It can levy taxes to pro-- 

R—89 


veneers Rad 


The 
Municipal 
Council, 

Anantapur.. 


Vasideva Rao 
se 
The 
Municipal. 
Council, ° 
Anantapur.. 


706: THE MADRAS-LAW JOURNAL REPORTS.: {vor..: 


vide funds to carry on its own administration and the Muni- 
cipal Fund raised remains its own till it is abolished. Subject 
to certain restrictions, the Municipality can appoint its own 
servants; these are not Government servants, but are Municipal 
servants, t.e., servants of the Municipality. Ufider these cir- 
cumstances, I cannot agree with the contention that the Muni- 
cipality constituted under the District Municipalities Act can 
be described as a “public officer” within the meaning of S. 80 
of the Code of Civil Procedure. In this connection attention 
may be drawn to the observations of their Lordships of the 
Privy Council in Metropolitan Meat Industry Board v. Sheedy,’ 
which dealt with the question whether a’debt due to the Board 
constituted under the Meat Industry Act, 1915, No. 69 (N.S.. 
W.) was a debt due to the Crown so as to enable the Board 
to claim priority in the liquidation of a debtor company. In 
deciding the point their Lordships had to consider the question 
whether the Board constituted under the Act of 1915 are “ser- 
vants ofthe Crown to such an extent as to bring them within 
the principles of prerogative” according to which the Crown is 
entitled to payment in’ priority to all other unsecured creditors 
of the debtor company. The facts of the case necessary for 
Our purpose are thus stated in the headnote: l 

“The Meat Industry ` Act, 1915, provided for the maintenance and 
control of slaughter-houses, cattle sale yards, and meat markets iñ Sydney 
and the adjoining district, and ‘established the appellant Board to admi- 
nister the Act. The members of the Board were to be appointed by the 
Governor, who had power to veto certain of its actions, The Board 
had wide powers, which it exercised at its discretion; any power of inter- 
ference which a Minister of the Ciown possessed’ was not such as to 


make the. acts of administration his acts. Money received by the Board 
was not :paid into the géneral funds of the State, but to its own fund.” 


'. Th holding that the Board constituted under the Act 
of 1915 are not servants of the Crown, the learned Judges 
made the following observations:— 


“They are a body with discretionary powers of thelr own. Even if a 
Minister of the Crown has power to interfere with them, there is nothing 
in. the statute which makes the acts of administration his as distin- 
guished from theirs. That they were incorporated does not matter. It 
is also true that the Governor appoints their members and can veto cer- 
tain of their actions. But these provisions, even when taken together, do 
not outweigh the fact that the Act of 1915 confers on the appellant Board 
wide powers which are given to it to be exercised at its own discretion 
and without consulting the direct representatives of the Crown. Such are 
the powers of acquiring land, constructing ‘abattoirs and works, selling 
cattle and meat, either on its own behalf or on behalf of other persons, 
and leasing its property. Nor does the Board pay its receipts into the 





— 
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T revenue of’ the State, and the charges it levies’ go into its own 
fund.” : ; v 

Having regard to the powers ‘given to the Municipality 
under the District Municipalities Act some of which 'I have 
referred to, I¢hink similar observations may well be made in 
connection ‘with the Municipality constituted under the District 
Municipalities Act. As in that case, so in this -dlso, all the 
‘provisions dealing with the powers of the Governor in Council 
already referred to do not outweigh the fact that the District 
Municipalities Act confers on the Municipality wide powers 
which can be exercised at its own discretion and without con- 
sulting the Governor. For all these reasons, I would hold that 
the Municipality cannot be described as an officer of the Govern- 
ment under sub-clause (f), cl. (17) of S..2, Civil Procedure 
Code. l -o 
Sub-clause (g) also of S. 2, cl. (17), which was somewhat 
faintly relied on by the respondent does not help his conten- 
tion. Having regard to the powers and duties of the Munici- 
pality under the Act, it is obvious that it cannot be described as 
-an Officer doing the duties as mentioned in that sub-clause. 
Sections 117 to 124 of the Act (i.e., general provisions relating 
to Taxation and Finance) do not show that the Municipality 
under the Act takes, receives, keeps or expends property on 
behalf of the Government. The point does not call for further 
consideration as it was not seriously elaborated by the res- 
pondent’s learned counsel. It follows from what I have said 
that the argument that two months’ notice should have been 
‘sent to the Municipality under S. 80, Civil Procedure Code, 
by the appellant before instituting the suit is untenable and must 
be overruled. l 


` In the result the second appeal which is confined to the. 


levy of enhanced rates on house tax alone is allowed: partially 
and an injunction ‘will be issued in favour of the appellant 
restraining the Municipality from collecting from the appellant 
house property tax on his two houses in the 2nd Ward on the 
basis of the revised annual value. The injunction was directed 
to these two houses as the annual value of the house in Ward 
No..1 has not been increased under the revised, assessmet:t, 
The Municipality as a result of my. decision will be entitled 
to collect from the appellant house property tax from these 
houses at the enhanced rate on the basis of the annual value 
under the old assessment. In other respects, the Lower Court's 
decree will stand. Each party will pay and receive propor- 
tionate costs in this Court. cy ee tig Bee 
S.R. >o U Appeal allowed in part. 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT:——Mr. Justice’ WALLACE AND Mr. Justice 
JACKSON, : l Ae 


Ekambara Mudali -` a, Petigioner* in both 
E an (Accused), . .. 
Alamelammal and another. .. Respondents 
se _ (Complainants), 


Practice ‘and procedure—Subordinate Criminal Court revising its own 
judgment—Legality of—President of a First Class Bench of Magistrates 
acquitting accused on default of complainant's appearance—Réstoration to 
file of the complaint subsequently—Wheiher Court can act in revision on 
-its. own completed judgment. anne eo oe l pat 
: The President of a` First Class Bench of. Magistrates acquitted an 
‘accused on default ‘of the complainant’s appearance on the date of. the 
trial. Subsequently on the representation made by the complainant’s coùr- 
Sel that there was a mistake as to.the.tate of. the trial and on the production 
-of a sworn ‘statement: to that effect by. the complainant, the case that was 
dismissed was-restored to the file and the complaint was revived without 
a` fresh ‘stamped. complaint. ‘On ‘the question whether the Court can act 
‘as a. Court sitting’ in revision upon-its own completed and pronounced 
judgmient;. : . i . E ~ . . ‘ - . 
. .: Held, that it must-be taken as the processual law in this province that 
‘no Subordinate Cottrt can sit in revision upon its own record, and decide 
whether upon a certain view of the facts, its own proceedings should be 
treated as null. If it thought that a mistake had been ‘committed, the 
matter -must be referred to the: High Court. . ity Sei’ 

Achambit Mandal v. Mahatab Stigh, (1914) LL.R. 42°Cal. 365, reférred 


z Narayanasami Aiyan v. Janaki’ Ammal, (1881) IL Weir 308, . distin- 
guished. £ ' 
, Petitions under Ss, 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the orders 
of the Court of the First Class Bench of Magistrates of Vellore, 
dated 22nd April, ‘1929, and passed in Summary Trials 
Nos, 233 and 234-of 1929. i a area 
A, Ramaswami Aiyar for petitioner in both. 
- P. Govinda Menon for respondents in both. i 
The Public Prosecutor on behalf of the Crown in both. 
The Court delivered the following ` 
_ Jupe¢MENT.—The petitioner has been sentenced to a fine of 
Rs. 15, in default two weeks’ rigorous imprisonment, under 
S..352, Indian Penal Code, in the following circunistances:— 
.» 7: The case was filed before the First Class Bench, Vellore, 
on 19th February, 1929, and posted to 26th February. On 
26th February, according to the Diary Extract, it was adjourned 


to Ist.March. On. Ist March the complainant was absent, and 





Cr. R. Cases Nos. 571 and 572 of 1000, 27th March, 1930, 
oa CE Ry Ps. Nós, 519 and 520 of 1929, re 
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thè accused, the present petitioner, was ‘acquitted under S. 247, 
:Criininal Procedure Code.: On the 5th March the complai- 
nant’s vakil represented that -the posting. to the 1st was a mis- 
-take forthe 3th. ‘Thereupon an entry was made i in the diary 
‘for the 5th March: 


- “Alamelu Ammal’ prefers a complaint against Ekambara Mudali, Her 
sworn statement is recorded. The case'is taken on file under -S. 352, 
Indian Penal Code;.and posted to 19th March, 1929.”. . 


This was merely.a revival of the old complaint disinissed 
on Ist March,.1929. There was, as a matter of- fact, no fresh 
‘staiped complaint and no .sworn statement on. 5th March. 
There was a complaint on. plain paper, dated 5th. March, and a 
sworn, statement, dated 26th March. : 

-Fhe „petitioner, „complains, , that having once . heen aC- 
quitted he, cannoť be retired for_ the same offence. `. The 
‘President thinks” that his Court’ can act as .a Court 
of Revision and decide which of` its “decisions. may 
of may’ not be quashed. In any circumstances “there 
is no legal authority for making false records in the 
Court’s diary. If the President-thought he could treat the order 
of acquittal as a nullity, he should have done so, proceeding 
with the case of 19th February on 5th March as though nothing 
had happened on 1st March.,' But such procedure is quite con- 
trary to the Code,. which has never contemplated a Court sit- 
ting in revision upon its ‘own completed and pronounced judg- 
ments. The President, if he thought there had been a mis- 
carriage of justice, should lave referred the matter to the Dis- 
trict Magistrate, who, if so advised, could have acted under 
S..438. - EEES 

1 A dáse very similar to the present’ case is considered 
in -Achambit’ Mandal v. Mahatab Singh* and there ‘it is held 
that the acquittal following upon. a mistake about the post- 
‘ing date is a nullity, and the trial may proceed as if 
it had never been pronounced. This ruling is in terms based 
upon H. C. Proceedings, 17th August, 1875? but the Madras 
decision is no authority for the Court acting in revision of 
its own proceedings. A Third Class Magistrate posted a case 
to a certain date without informing the parties, and on. their 
non-appearance, acquitted the accused. The District Magis- 
trate ordered him to restore the case to file. The Sessions 
Judge questioned the legality of this order, and this Court, hold- 
ing that the Third Class Magistrate’s procedure was substan- 
tially irregular, set aside the order of acquittal. It did not 
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S confine itself to returning the record with the observation that . 
Rees there was no cause for interference, which it would have done 
© if it had held, as the Calcutta case assumes, that’ the Third 
‘Class Magistrate could himself restore the case. That the 
District Magistrate has no jurisdiction to order a retrial was 
tuled’in the next case but one in Weir’s Criminal Rulings; see 
Narayanasami Aiyan v. Janaki Ammal. It must be taken 
as the processual law in this province that no Subordinate Court 
can, sit in revision upon its own record, and decide whether 
‘upon a certain view of the facts, its. proceedings should be 
treated as null. If it thought that a mistake has been com- 
‘mitted, the matter must be referred to the High Court. 

The petition is.allowed; the sentence is cancelled; the fine 
is ordered.to be refunded; and the President is enjoined that 
his diary must be a plain record of -fact and not a pious adap: 
tion to circumstances, 


K.C, Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice RAMESAM. 


Selvam Chettiar sis Petitioner* (Appellani—3rd Party) 
Bre oo 
Y. P. N. Venkatachalam Chettiar through his 
authorised agent M. Subramania Nadar 
and others .. Respondents (Respondents—Peki- 
-toning-Nos. 1 to 4, Creditors and Insolvents Nos. 2 to 4). 
Provintial Insolvency Act (V of 1920), Ss. 37, 43 and 75—Annulment 


Selvam of adjudication—Modification of—‘Person aggrieved”—Alienee from in- 
Chettiar solvent—Order under S. 37— Object of—Failure to apply for discharge in 


uw : es 

Venkata- time Efect of. 

chalam Section 37 is intended only to vest insolvent debtor's admitted proper- 
Chettiar. ties in some`third person for making them available to the creditors, avoid- 


ing in the meanwhile- the debtor being called an insolvent. Where certain 
properties were alienated by the insolyent in favour of the petitioner 
and the alienation has not beén found bad, an order vesting such proper- 
ties in one of the creditors authorised to carry on the insolvency procced- 
ings is- one not contemplated by S. 37. 

„Such an alienee in so far as he is obliged, by this order, to defend his 
title is a “person aggrieved,” entitled to appeal therefrom, A Court is 
.íot Bound to annul the adjudication on the expiration of the time fixed 
to apply for a discharge. 








*C.R.P. No. 969 of 1928. 19th March, 1930. — 
i 3. (1881) II Weir 308. 
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Palani Goundan v. The Official Receiver of Coimbatore, 1929) I.L.R. 
53 M. 288: 58 M.L.J. 369 (F.B.), referred to. 

Petition under S. 75 of the Provincial Insolvency Act 
praying the High Court to revise the order of the District 
Court of Madara, dated 16th March, 1928, in C.M.A. No. 11 
of 1928, preferred against the order of the Court of the Sub- 
ordinate Judge of Dindigul, in M.P. No. 447 of 1927 in I.P. 
No. 1 of 1926. 


T. L. Venkatarama Aiyar fòr petitioner. 
K. V. Ramachandra Aiyar for respondents. 
The Court delivered the following 


Jupcment.—The facts of this Civil Revision Petition may 
shortly be stated. Certain persons were declared insolvents. 
They were adjudicated in 1926 on an application filed in 1925. 
M.P. No. 229 of 1926 was filed for the purpose of setting aside 
the alienation made by the insolvents in favour of Selvam 
Chettiar, who is the petitioner before me, under Ss. 53 and 54 
of the Act. While the petition was pending, the period given 
to the insolvents for applying for an order of discharge expired 
and on the expiry of the period the Court passed suo motu 
an order annulling the adjudication. No notice was given 
‘either to the insolvents or to the creditors or to one of them 
specially authorised to conduct the proceedings in respect of 
‘the alienations. The particular creditor who was so authoris- 
ed then filed an application for review of the order annulling 
adjudication. This is M.P. No. 447 of 1927 in I.P. No. 1 of 
1926. On this petition the Subordinate Judge passed an order 
modifying the order of annulment and ordering that the right, 
title and interest of the insolvents in the properties in dispute 
‘in M.P. No. 229 of 1926 shall vest in the petitioner before the 
Subordinate Judge. The alienee filed an appeal before the 
District Judge. A preliminary objection was taken before the 
District Judge that he was not a party aggrieved by the order 
of the Subordinate Judge. The District Judge upheld the 
objection and observed: 


-~ “Tt is true that one consequence of the order of the learned Sub- 
ordinate Judge will be that the appellant will have to defend M.P. No. 229 
of 1926 on the file of the Sub-Court, Dindigul, but that is merely an 
incidental consequence.” 


The alienee files this revision petition before’ me against 
the order of the District Judge. 

The first question is whether the appeal to the District 
Judge lay. I agree with the petitioner in thinking that the peti- 
‘tioner was a party aggrieved by the order of the Subordinate 
Judge. : The whole object of the modification of the annul- 
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ment of the adjudication and the specific: terms of the order of 
the Subordinate Judge are all aimed at the petitioner. The 
District Judge concedes that’ oné consequence of the order of 
the Subordinate Judge is that the petitioner will have to defend 
his title It is difficult to say that this is merely an incidental 
consequence. The whole order of the Subordinate’ Judge was 
aimed at him and was intended to produce this particular result. 
I, therefore, think that the petitioner before me was a ‘party 
aggrieved by the order of the Subordinate Judge and: his appeal 
before the District Judge ought not to have been dismissed. 


There is another part of the order which is complained of 
before me, namely, the order- vesting the properties in dispute 
in M.P. No. 229 of 1926 in the creditor who is carrying on these 
proceedings. I’ do not think this is an order. contemplated 
by S. 37. Section 37 was intended to vest the insolvent debtor’s 
admitted properties in some third: person for the purpose of 
making them available to the creditors while in the meanwhile 
avoiding the debtor being called an insolvent. 


But in the présent case until the alienation to the petitioner 
is found’ bad tle properties belonged to the’ petitioner and 
nothing in S. 37 justifies an order vesting these properties in 
the creditor. The order, therefore, i is irregular. 


The only qüestion that now arises before me is what order 
I should pass. One alternative is that I should set aside the 
„order of the District Judge and of the Subordinate Judge and 
direct the review petition to be re-heard and disposed, of accord- 
ing to law. But I think there is another alternative. The 
‘Subordinate Judge was certainly inclined to review the order 
of annulment, at any rate to the extent of permitting an en- 
quiry into M.P. No. 229 of 1926. Apparently the District 
Judge also agrees with this. But both the Lower Courts—certati:ly 
the Subordinate Judge—felt compelled to pass the order which 
they have ‘actually passed, because at that time the law was 
supposed ‘to be that if an insolvent did.not apply for discharge 


4 


within the time prescribed, the adjudication ought to be auto- 


matically annulled. This matter has been the subject of con- 
‘sideration by a recent Full Bench decision reported-in Palani 
Goundan v. The Official Receiver of Coimbatore’. There the 
Full Bench has held that: a Court is not bound to annul the 
adjudication automatically and if there are circumstances justi- 
‘fying an extension of time for applying for discharge; it may 


‘be done. - The effect of the law as laid down formerly, that is; 
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before the Full Bench decision, was that insolvents were deli- 
berately avoiding to apply for discharge within the time pre- 
scribed, with the result that adjudications got annulled and 
fraudulent alienations became valid to the advantage of the 
alienees. The ‘result of the Full Bench decision, however, is 
- that it need not be. Whenever the effect of the insolvent’s 
failure to apply for discharge within the time prescribed is to 
prevent any enquiry into an allegation of fraudulent conduct, the 
Court can take hold of the fact and extend the time for apply- 
ing for discharge. In the present case the object of the Lower 
Courts was that M.P. No. 229 of 1926 should be heard and 
for that purpose and to that extent they are willing to review. 
I do not see why I should interfere with the discretion of the 
Lower Courts in permitting such review. The only thing I 
wish to say is that the order is not properly framed. I; there- 
fore, substitute the following for the order passed by the Sub- 
ordinate Judge: 

“The order of annulment is set aside and the time for applying for 
discharge is extended .up to such time as is necessary for disposing vf 


M.P. No. 229 of 1926. M.P. No. 229 of 1926 will be inquired into and 
heard.” . 


My object*in passing this order is not to invalidate any 
enquiry into. M.P. No. 229 of 1926 that has been made as a 
result of the order of the Subordinate Judge, I ani told that 
some order has heen passed on that miscellaneous petition and 
it is the subject of an appeal. Those proceedings will take 
their own course. An order will issue in the modified form. 
Cost of the appeal before the District Judge will abide the 
result. Each party will bear his own costs in this Civil Reviston 
Petition. = . 


S.R. i ; p“ ` Order varied. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLER AND Mr. JUSTICE 
KRISHNAN PANDALAI. 


Vellapalli Sekbara Menon *. Petitioner* 
(6th Raspondent in L.P.A. No. 71 of 1924 ° 
on the file of the High Court) 

v. 
Karanath Kalathi Manakkal Narayanan alias 


Parameswaran Nambudri and others .. Respondents 

(Appellant and Respondents Nos, 1, 4 and 5 in do.) 

Sekharz Civil Procedure Code (V of 1908), O. 22, Rr. 3 and 10—Sutt on behalf 

Menon of Devaswom—Death of one of the trustees pending appeal—Legal repre- 
v sentatives not impleaded—Abatement or devolution. 


Narayanan In an action brought by several Uralars or trustees on behalf of a 


Devaswom, there is no abatement in the proper sense of the term on the 
death or removal of one of them. What takes place is devolution of 
office and the successor to the office may apply to be impleaded. But in 
order that a decree may bind a Devaswom it is not necessary to have all_ 
the trustees as parties provided that the litigation was conducted bona 
fide in the interests of the Devaswom by those Uralars who were parties 
to the suit. 


e 
Madhavan v. Keshavan, (1887) 1.L-R. 11 Mad. 191; Rangamma v. Nara- 
simhacharyulu, (1916) 31 M.L.J. 26; Ratnam Pillai v. Nataraja Desikar, 
(1923) 46 M.L.J. 341; Sivakasi Viswanathaswami Devasthanam v. Kooda- 
lunga Nadan, (1927) M.W.N. 743 and Ittunan Panikkar v. Narayana Bha- 
rathikal, (1928) M.W.N. 746, referred to. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to set 
aside the judgment and decree in L.P. Appeal No. 71 of 1924 
preferred against the judgment and decree of the Honourable 

“Mr. Justice Phillips, dated 23rd April, 1924, in Second Appeal 

No. 1449 of 1921 (A.S. No. 510 of 1920, District Court, 
South Malabar, O.S. No. 162 of 1919, Principal District 
Munsif’s Court, Tirur) and to dismiss the said L.P. Appeal 
with costs. 


P. Govinda Menon for petitioner. 
T. R. Ramachandra Aiyar for respondents. 
The Court made the following 


Orver.—This is a petition for review of judgment in a 
Letters Patent Appeal based on an alleged defect of procedure 
which occurred during the pendency of the appeal, which, it is 
said, invalidates the judgment. i 





*C.M.P. No. 1622 of 1929. 6th March, 1930. 
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The suit was brought in 1919 to redeem a kanom on 
behalf of a Malabar devaswom by one out of the four Uralans, 
the other three being joined as 24th to 26th defendants. The 
‘other defendants were members of the tenants tarwad of 
which the 1st defendant was the karnavan. The District Munsif 
` gave a decree as prayed. The District Judge on appeal and 
Phillips, J., on second appeal held that the suit was barred by 
O. 9, R. 9, by reason of the dismissal of a former suit brought 
for the same relief and dismissed the suit. The plaintiff pre- 
ferred a Letters Patent Appeal under cl. (15) of the Letters 
Patent and on 7th December, 1928, a Bench of this Court con- 


sisting of Devadoss and Waller, JJ., set aside the judgments of. 


the first and second Appellate Courts and remanded the appeal 
to the District Judge to hear and determine it on the merits. 
We were informed at the hearing of this application that the 
District Judge has since heard the appeal and confirmed the 
decree awarded to the plaintiff by the District Munsif. 


The petitioner is the 6th respondent in the Letters Patent 
Appeal, a junior member of the tenant’s tarwad. He now 
objects that, on 21st May, 1928, t.e., more tharf six months be- 
fore the judgment, the 3rd respondent (24th defendant) had 
died, that the petitioner knew this only in January 28 (1929), 
that as the appellant took no steps to bring on record the legal 
répresentative of the deceased 3rd respondent, one of the four 
Uralans, without whom the appeal could not proceed, the appeal 
abated or became incompetent before the judgment, and that, 
therefore, the judgment in the appeal reversing the decisions 
of the lower Appellate Courts was wrong. 


The petitioner’s advocate argues that, as it is necessary in 
every suit brought on behalf of a devaswom to have all the 


Uralans as parties either as plaintiffs or as defendants, it follows ` 


that, on the death of one of them in a pending suit to which 
they have all’ been made parties, a necessary party is eliminated, 
and that, unless the legal representative of the deceased who 
was the next Uralan is added within the time allowed, the suit or 
appeal abates and its continuance becomes incompetent for want 
of necessary parties, that, thereafter, subject to the abatement 
being set aside, the only legal order possible is one of dismissal, 
and that, if a judgment on the merits is passed in ignorance of 
the death, such judgment is of no effect or validity. When the 
judgment was pronounced, no one was aware that the 3rd res- 
pondent had died. The question, in such circumstances, is not 
whether in the first instance all the Uralans or trustees should 


Sekhara 
Menon 
v. 
Narayanan 


Sekhara 
Menon 


Dv 
Narayanan; 
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have been impleaded which had been done—but whether the 


death or removal of one of several trustees or Uralans who have 
been impleaded ipso facto makes the further progress and deci- 
sion on the merits of the suit or appeal illegal till his successor 
has been impleaded. It is material that the objection is raised 
not by the devaswom or on its behalf by the Uralans but by jts ` 
Opponent who has been defeated on the merits. 


No decision exactly applicable was cited. But reliance was 
placed on an unreported decision of Devadoss, J., in Manikkal 
Sankaran v. Rama Variar’. In that case, the death of one of 
the Uralans being known before judgment, an application to 
set aside the abatement and bring in the new Uralan had been: 
made, but, however, was refused. Thereupon, the learned Judge, 
while also basing his judgment on the merits, held that the 
appeal could not proceed in the absence of al! the Uralans. 
Whether that opinion was right or not, that is not the case 
here: 


Similarly the case in Arayil Kali Amma v. Sankaran Nam- 
budripad? was one in which the’ death of the co-Uralan was 
known before the judgment and apparently there was no peti- 
tion to set aside the abatement or bring in his successor. The 
decisions in Shanmuga Moopatar.v. Subbayya Moopanar® and 
Kannan Kutty v. Velu* are of no assistance to the petitioner. 


There is authority for the proposition that, in order that 
a decree may bind a devaswom, it is not necessary to have all 
the trustees or Uralans as parties, provided that the litigation 
was conducted bona fide in the interests of the Devasthanam by 
those Uralans who were parties (Madhavan v. Keshavan’). 
The ground of this was-explained and approved in Rangamma 
v. Narasimhacharyulu’. The principle governing the represen- 
tation in suits of | mutts, temples, etc,- by Dharma- 
kartas, Uralans or Matathipathis is illustrated by other 
decisions of this Court. In Ratnam Pillai y. Nataraja 
Destkar’, Nataraja Desikar, who had no rights to a mutt, 
brought a suit on its behalf purporting to do so, as head 
of the mutt. Pending the suit he was declared by the Privy 
Council not entitled to the headship. On the death of Nataraja 
Desikar, the person declared to be the rightful head applied to 
be impleaded and it was held that the case really fell under 








1. S.A. No. 292 of 1921. 
2. (1910) I.L.R. 34 M. 292: 20 M.L.J. 347. 
3. (1921) 42 M.L.J. 133. 4. (1923) 46 M.L.J. 122. 
5. (1887) I.L.R. 11 M. 191. 6. (1916) 31 M.L.J. 26 at 30. 
7. (1923) 46 M.L.J. 341. 
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O. 22, R: 10, though the rule quoted was O. 22, R. 3, and 
that the applicant should be allowed to continue the suit. The 
principle is that on the death or removal of an Uralan implead- 
ed as such in a suit, what takes place is devolution of the office 
and the person entitled to be impleaded in the suit is the suc- 
cessor to the office. This is not affected by the fact that the 
office is hereditary or belongs to a tarwad, which merely means 
that the office-holder must be sought among the heirs or in the 
tarwad of the deceased. That this is. the correct view was indi- 
cated in Sivakasi Viswanathaswami Devasthanam v. Koodalinga 
Nadan®, There one of two trustees who were parties to an 
appeal on behalf of a Devasthanam had died and the other 
had resigned and his resignation had been accepted and two 
other persons had been appointed trustees by the Temple Com- 
mittee but had not taken charge of their office. In this state 
of affairs, the appeal was heard and decided without bringing 
‘on record the new trustees. The contention raised in the 
High Court by the new trustees, that the decision in the 
Lower Appellate Court was incompetent, was negatived on the 
ground that the new trustees had not taken charge of their 
office on the date of the judgment in the Court below. But 
Srinivasa Aiyangar, J., also said that the case fell really under 
O. 22, R. 10, and that the policy of the Code is that, if the 
proceeding originally instituted is right and proper, any deci- 
sion obtained therein is binding on all persons on whom the 
interest or right may devolve under that rule pending the dis- 
posal of the proceeding. Similarly in Ittunan Panikkar v. 
Narayana Bharathikal’, which was a case of a mutt, it was held 
that a trustee, who files an action which is properly framed 
and constituted at the time of its institution, does not cease to 
be entitled to maintain and continue the suit merely because of 
his removal from office during the pendency of the suit. It 
was pointed out that the expression “by leave of the Court” 
in O. 22, R. 10, indicates that it was optional on the part 
of the assignee to apply and it is also in the discretion of the 
Court to allow him to do so or not. If this is so in the case 
of a plaintiff Uralan, it is a fortiori so in the case of a pro forma 
defendant like the deceased 3rd respondent, who by his written 
statement merely supported the plaintiff’s claim and whose death 
at the time of the judgment was not known to any one. 
In this view, the petition so far as it is based on the idea 
that there was any abatement in the proper sense of the term 
is misconceived. 





8. (1927) M.W.N. 743. 9. (1928) M.W.N. 746, 
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In addition, we are satisfied that the devaswom was sub- 
stantially and sufficiently represented in this Letters Patent 
Appeal even after the death of the 3rd respondent, and that the 
decision given after contest between the devaswom and the 
petitioner’s tarwad is binding upon both and is? not liable to 
be questioned for failure to implead the successor of 3rd 
respondent. 


The petition is dismissed with costs. 
S.R. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice REILLY AND MR. Justice CORNISH. 


The Official Assignee of Madras .. Appellant* (Deft.) 
U. 

T. Krishnaji Bhat, minor by his father 
and guardian, T. Sivasankara Bhat, 
-since declared major, vide Order, 
dated 26th Webruary, 1929, on 
C.M.P. No. 179 of 1929 .. Respondent (Plff.). 


Trust—Following trust property—Trust fund invested in business of 
irustee—Same permitted by terms of entrustment—Insolvency of trustee— 
Right of cestui que trust to preferential claim over insolvent’s assets— 
Indian Trusts Act (II of 1882), S. 63. 


The defendants, T. & Sons, who were a firm of jewellers, collected 
certain moneys on behalf of the plaintiff’s father. The latter subsequently 
directed them to hold a portion of that amount on trust, the terms being 
that T. & Sons should invest the same at a certain rate of interest 
in their own firm or in any other firm as they might deem fit, the amount 
itself being payable to the plaintiff on his attaining 21 years. In pursu- 
ance of this, T. & Sons gave a receipt to the plaintiff’s father for the 
money as fixed deposit in the name of his minor son. A few years later 
the plaintiff instituted a suit against T. & Sons alleging that they were 
in financial difficulties, that they were guilty of a breach of trust in regard 
to the investment of the trust fund and claimed a preferential right over 
the assets of the firm. T. & Sons having been adjudged insolvents sub- 
sequent to the filing of the plaint, the Official Assignee was impleadel 
as party defendant and the plaintiff’s claim was gone into. 


N 


Held, the plaintiff was entitled, in respecť of the trust fund, to a 
charge on the sale proceeds of the stock belonging to the firm in the 
hands of the Official Assignee. 


, The right of the beneficiary to follow trust money does not depend 
‘upon the act of the trustee being a wrongful one. Nor can it be said that 
the trust fund cannot be traced because of the inability on. the. part of the 


beneficiary to point to any particular stock as representing the original. 





*O,8.A. No, 84 of 1926, 6th December, 1979, 
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investment. Trust money invested in a business can be traced, within the 
meaning of S. 63 of the Trusts Act, to the eventual assets of the business. 

Observations of Turner, L.J., in Pennell v. Deffell, (1853) 4 De G.M. 
& G. 372: 43 E.R. 551, relied on. 

In re Hallett’s Estate. Knatchbull v. Hallett, (1880) L.R. 13 Ch.D. 696 
and Oficial Asstgnee of Madras v. Devakottah Nagarathar Sri Minakshi 
Vidyasala Paripalana Sangam, (1929) I.L.R. 52 Mad. 919: 57 M.L.J. 99, 
referred to. 


Held, further, that in order that the doctrine of tracing might apply 
it is not necessary to show that money actually passed between the settlor 
and the trustee. It is sufficient to prove that as a result of the transaction 
between the parties the assets of the trustee were augmented. 


In re Hallett & Co. Ex parte Blane, (1894) L.R. 2 Q.B. 237, distin- 
guished. ; 

Per Cornish, J—There is nothing illegal in a settlor authorising, by 
the instrument of trust, the trustee to invest the trust money in a busi- 
ness, whether the trustee’s own business or some other business, and pro- 
viding that interest shall be paid for the use of the money so invested. 
The only effect of such an authority is to save the trustee from what 
would otherwise be a breach of trust. f 


Decision of Kumaraswami Sastri, J., affirmed. 

- Appeal against the decree and judgment of the Honour- 
able Mr. Justice Kumaraswami Sastri, dated the 18th day of 
August, 1926, and passed in the exercise of the Ordinary Ori- 
ginal Civil Jurisdiction of the High Court in°C.S. No. 869 of 
1923. 


The facts are fully set out in the judgment of Reilly, J. 

At the trial, before Kumaraswami Sastri, J., it was contended 
on behalf of the defendants that as Tawker & Sons were allowed 
to use the money there was no trust, that the trust was destroyed 
and that all that the plaintiff was entitled was to treat himself as 
a creditor of Tawker & Sons. It was also contended that as the 
“money had been converted into goods and used in the firm there 
was no case made out for any following of trust money in Specie 
or in particular goods. Reliance was placed among other cases 
on Oficial Assignee of Madras v. Smith! and Official Assignee 
of Madras v, Krishnaswanu Naidu’. 


On the question whether the trust had ceased to exist the 
learned Trial Judge observed as follows in the course of his judg- 
ment: ; 


“The provisions of the Trust Act are that, unless there is any pro- 
vision to the contrary, a trustee cannot use the trust fund for his own 
purpose. But it is always. open to the author of the trust to make a 
provision to the contrary and remove one of the disabilities of the trustee, 
a disability which prevents him from using the money for his own bene- 
fit. If theauthor of the trust deed agrees that the trustee can use the 
money for his own benefit there seems to me to be no reason for saying 
that the trust’ goes and that it cannot be trust property in any sense of the 
term because of: this liberty given to the trustee. No authority has been 
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cited for so broad a proposition and I am not prepared to hold that the 
mere fact that Tawker & Sons in this case had power to deal with the 
property for their own purpose, provided they paid interest, destroys the 
character of the trust fund in their hands. No doubt equities might arise 
in such cases which would prevent the cestui que trust and the author of 
the trust from following the trust property. But, as painted out above, 
there is no equity in favour of third parties in this case and the sale 
proceeds are with Official Assignee.” 


On the main question whether the plaintiff was entitled to 
any preferential claim His Lordship discussed the evidence and 
concluded thus: 


“On the evidence of Sivasankar Bhat, which I see no reason to dis- 
believe, it is clear that, acting on the permission of the author of the 
trust when the trust was created, Tawker & Sons, instead of keeping the 
trust funds separately invested or ear-marked, used it for the purpose of 
purchasing show-room goods. The goods were being sold, fresh goods 
were being bought and the plaintiff’s money had been used for purchase 
and when the firm became insolvents the plaintiff was entitled to say 
that, as the trust money was used for the purchase of goods which went 
on being converted from time to time, he is, in the absence of the pre- 
ferential rights, entitled to follow the goods in the show-room and to 
claim a charge upon those goods.or their sale proceeds to the extent of the 
monies of the trust which have been utilised by Tawker & Sons who 
are admittedly trustees for the plaintiff. If any authority is needed for 
the proposition, I think it is found in the observations of Jessel, M.R., 
in In re Halleti’s Esgate. Knatchbull v. Hallett?, where he describes vari- 
ous remedies where trust monies have been used by the trustee. The 
present case falls within the last of the cases stated by the Master of . 
‘Rolls, namely, where his monies have been used for the purchase of goods 
and where the plaintiff cannot say in specie which particular goods were 
bought with his money, he has got a charge upon the property purchased 
if it is found that his monies were used along with other monies by the 
trustee.” 


` In the énd a decree was passed for Rs: 11,940 (Rs. 10, 000 
for principal and Rs. 1,940 for interest) with costs and interest 
at 6 per cent. per annum from the date of judgment till the date 
of payment. It was directed that the said sum should be paid to 
the plaintiff out of the sum of Rs. 22,000 with the Official Assignee 
which represented the sale proceeds of the show-room stock of 
Tawker & Sons. 

Against this the Official Assignee preferred an Pe 

K. V. Krishnaswami Aiyar and T. L. Venkatarama Aiyar 
for appellant. 


V. V. Srinivasa Aiyangar, C. Rangaswami Aiyangar and 
S. Ramanatha Devay for respondent. 

The Court delivered the following 

Jupements. Reilly, J—In this case it is admitted that 
in August, 1919, Tawker & Sons, defendants 1 to 8, who were 
a firm of jewellers, collected Rs. 65,000 on behalf of the plain- 
tiffs father, who is a nephew of defendant 1. It is also 





3. (1880) L.R. 13 Ch.D. 696 at 709. 
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admitted that in October, 1919, -the plaintiff’s father created a 
trust in respect of Rs. 10,000 out of that Rs. 65,000. The trustees 
were Tawker & Sons, defendants 1 to 8, and the beneficiary 
was the plaintiff, who was then a minor, aged 13. The obliga- 
. tions of the trifst are set out in Ex. A, a letter from the plain- 
tiffs father to defendant 1, in which he says: 

‘It is my request that you should invest in your firm Rs, 10,000 in the 


name of my minor son, T. S. Krishnaji Bhat, and pay him the interest 
accruing thereon ;” i 


and after making reference to another matter he goes on, 


“I shall not trouble you any more about these moneys and shall not 
question your investment of Rs. 10,000 either in your firm or any other 
as you may deem fit from time to time as you may deem proper. Until 
my said son becomes 21 years of age, you need not hand over the principal 
to him, only the interest you can be paying to my family.” 

A few days later Tawker & Sons gave a receipt to the plain- 
tiff’s father for this Rs. 10,000 as fixed deposit in the name of 
his minor son-T. Krishnaji Bhat in accordance with the in- 
structions contained in Ex. A, stating that the amount was to 
‘carry interest at 9 per cent. per annum. 


In November, 1923, that is, four years later, the plaintiff 
instituted this suit against Tawker & Sons, alleging that they 
were then involved in financial difficulties and weré likely to be 
adjudged insolvents and also that they had committed a breach 
_‘of trust by not investing the Rs. 10,000 in‘accordance with the 
trust. He claimed a preferential right over the assets of 
Tawker & Sons to the extent of Rs. 10,000 and any interest 
that might be due upon it, and he prayed for the removal of 
Tawker & Sons from their office of trustees, for the appoint- 
ment of a new trustee and for an order that Tawker & Sons 
should hand over the Rs. 10,000 to the new trustee or that it 
should be paid into Court out of their assets in preference to 
the claims of any other creditors. 


Tawker & Sons in their -written statement admitted the 
trust. They denied that the plaintiff had any right to question 
their investment of the Rs. 10,000; they denied that they had 
committed any breach of trust; they alleged that there had 
been over-payment of interest; and they maintained that. the 
suit was premature. noe 


Issues in the suit were framed in July, 1924. It mtst be 
noticed that at that stage the allegation of breach of trust was 
dropped, and there is nothing at all about it-in the issues. At 
some time in 1925, while the suit was pending, Tawker & Sons 
were adjudged insolvents. The Official Assignee was then 
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brought in as defendant 9, and in February, 1926, he filed a 
written statement, in which he put the plaintiff to the proof 
of the trust and denied that the plaintiff had any preferential 
claim over the assets of Tawker & Sons. But he did not ask 
for any additional issue to be framed. bg 


At the trial the existence of the trust was admitted, though 
it is not clear exactly what admission was made in regard to 
the subject-matter of the trust. Kumaraswami Sastri, J., who 
tried the case, has made a statement in his judgment in regard 
to the course the arguments took, which Mr. Venkatarama 
Aiyar, who appeared for the Official Assignee at the trial and 
also appears in the appeal, has told us is not exactly correct. 
But there is no question now that the existence of some trust 


_ was not then denied by the Official Assignee, though, as will be 


seen, there is still some dispute as to what was the subject- 
matter of the trust. The main question which was dealt with 
at the trial was the question whether the plaintiff had a pre- 
ferential claim over the assets of Tawker & Sons. Kumara- 
swami Sastri, J., came to the conclusion that the plaintiff had 
stich a claim, and he made a decree against the Official Assignee 
for the payment of the Rs. 10,000 and interest into Court. 
He did not order the removal of Tawker & Sons as trustees, 
hor did he say anything about the appointment of a new trustee. 
But that is of no importance at the present moment, as we are 
informed that the plaintiff is already a major, more than 21 


years of age. The Official Assignee appeals against that decree. 


As I have said, at the trial the allegation of breach of 
trust was not urged. It had been dropped, so far as we can 
see, at a much earlier stage. But at a very late stage in the 
arguments before us it has been suggested that the breach of 
trust may be made out in this way. Tawker & Sons as trus- 
tees were under the duty of guarding the interests of the plain- 
tiff in the most diligent way possible; they had the option of 
investing this money either in their own firm or in any other 
firm: -when they found that their own firm was in difficulties. 
it was their duty to exercise their option of putting the money 
in some safer business. But that contention was not raised at 
the trial; and there is no evidence on the record to show when 
Tawker & Sons began to be in financial difficulties, or how far 
those difficulties had gone at the date of the suit. In my opi- 
nion we cannot take up this question of breach of trust at this 
stage. We must treat the case, as it was treated at the trial, 
as one-in which no breach of trust was seriously alleged and 
certainly no-breach of trust was made out. 


LIX] THE MADRAS LAW JOURNAL REPORTS. 723 


On that basis no wrongful disposal of the trust property 
has been shown; nor has any wrongful mixing of the trust 
property with other property of Tawker & Sons, such as would 
bring. the case within S. 66 of the Indian Trusts Act, been 
suggested. That being so, can the plaintiff get a charge for 
this Rs. 10,000 on Tawker & Sons’ assets? He can do so, if 
he can trace his trust property into the assets in the Official 
Assignee’s hands within the meaning of S. 63 of the Trusts 
Act. It is admitted that the Official Assignee got into his hands 
a considerable quantity of jewellery, the stock-in-trade of 
Tawker & Sons, after their adjudication and that by selling 
a part of that stock he has realised Rs. 22,000, much more than 
is necessary to satisfy the plaintiff's claim. At the trial an 
attempt was made to trace the Rs. 10,000 with which we are 
concerned definitely to the jewellery which came into the Official 
Assignee’s hands about six years after the creation of the trust. 
That obviously was a very difficult thing to do. It would 
require a chain of definite evidence to show that the jewellery 
which came into the Official Assignee’s hands was actually 
bought with this Rs. 10,000 or with the proceeds of other jewel- 
lery, which in its turn was connected directly or indirectly by 
some chain of happenings with the Rs. 10,000. So far as the 
record shows, no attempt whatever was made to show anything 
more than the first step in such a chain, namely, that the 
Rs. 10,000. was used by Tawker & Sons for the purchase of 
some jewellery. What became of that jewellery, except that 
the evidence indicates that it was probably sold and the pro- 
ceeds used again, there is nothing to show. And even in re- 
gard to this first purchase with the Rs. 10,000 the evidence, 
which is that of the plaintiff’s father, appears to me vague, inade- 


quate, flimsy and entirely insufficient to trace the Rs. 10,000 to the . 


jewellery which actually came into the Official Assignee’s hands, 
‘But it has been urged before us by Mr. Srinivasa Aiyangar, 
who appears for the plaintiff, that it is not necessary for him to 
show that this Rs. 10,000 became by a succession of happen- 
ings transformed into that’ particular jewellery which 
eventually came into the Official Assignee’s hands, that it is 
enough for him to show that the Rs. 10,000 was invested in 
Tawker & Sons’ business, which is admitted, and that from that 
alone he can trace the trust property to the assets of the firm, 
at the time of their insolvency. Is that admitted fact, the in- 
vestment of the Rs. 10,000 in Tawker & Sons’ business, suffi- 
cient for this purpose of tracing within the’ meaning of S. 63 
of the Trusts Act? We must remember that this investment 
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was permitted, and, indeed, intended, by the plaintiff's father 
when he created the trust. When he directed that the Rs. 10,000 
was to be invested in Tawker & Sons’ business, should they 
wish so to invest it, what could he have meant, except that it . 
was to become a part of the working capital of Tawker & 
Sons’ business? If that were so, into what could it become 
transformed when used as working capital? It would be spent, 
we may suppose, on the purchase of stock or the payment of 
establishment or other running charges of the business or per- 
haps in clearing off debts and overdrafts. If that was done, 
what would represent the trust property now? I-.think it would 
be represented, as Mr. Srinivasa Aiyangar contended, by the 
stock-in-trade, the good-will of the business and the outstand- 
ing debts due to the husiness—in short by the assets of the firm. ` 

Mr. Krishnaswami Aiyar, for the Official Assignee, has 
urged strongly before us that, if you are to trace and follow 
trust property within the meaning of S. 63 of the Trusts Act, 
you must be sure that there is a continuing identity from one 
transformation to another, there must be a traceable continu- 
ity. That is undoubtedly correct. You must be able to assure 
yourself with reasonable certainty that the trust property has 
been transformed by successive transactions into the substitute 
which the beneficiary claims or into something embracing it 
on which he is entitled to a charge. It does seem at first sight 
a rather long step to say that trust property invested in a busi- 


. ness can by that fact be traced within the meaning of the sec- 


tion to the eventual assets of the business. But in Pennell v. 
Deffell* Turner, L.J., gave an instance of following trust pro- 
perty in this sense. His illustration was the case of an exe- 
cutor of a deceased partner leaving the deceased partner’s capi- 
tal with the surviving partners for them to trade with; and he 
pointed out that that would be trust money in the hands of. the 
surviving partners and it might be followed, even though it 
started in the first instance when entrusted to them in the com- 
paratively vague form of stock-in-trade and book debts, through 
all the fluctuations and ramifications of the business for a long 
period to its ultimate fruits, to which the beneficiaries would 
be entitled. That carries this principle of tracing or following | 
trust property very far. Are we asked to go any further in 
this case? Mr. Krishnaswami Aiyar has suggested that the 
illustration put by Turner, L.J., is inapplicable to this case 
because the deceased partner had an interest in every item of 
the partnership assets, and he would distinguish the zase put 


4. (1853) 4 De G.M. & G. 372: 43 E.R, 551 at 553. 
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in the illustration from this case in that matter. But surely 
Turner, L.J., was not dealing with that aspect of the matter at 
all. If he had been, his illustration would have been entirely 
inapplicable to the case he was then discussing (Pennell v. 
Deffell*). ` He was stating generally the length to which the 
tracing of property was carried in Courts of Equity; and in my 
lopinion that principle as illustrated by him on that occasion is 
sufficient to cover the tracing of the Rs. 10,000 originally in- 
vested in Tawker & Sons’ business to the assets remaining in 
that business when they were adjudged insolvents. It makes 
no difference that their assets represented not only the 
Rs. 10,000 but something else also. That does not affect the 
question, as is shown by the second illustration to S. 63 of the 
Trusts Act. 


But Mr. Krishnaswami Aiyar has raised several interesting 
and ingenious objections why this principle is not applicable 
to the present case. He has pointed out quite rightly that, 
when you are tracing trust property through a chain of trans- 
formations, if you reach a stage where the relationship of trus- 
tee and beneficiary no longer exists and in ts place you find 
‘only the relationship of debtor and creditor, the chain breaks 
and tracing can go no farther. That is quite true. He urges 
that in this case the chain broke at the very outset, his con- 
tention being that, when the Rs. 10,000 was invested in Tawker 
& Sons’ business, the relationship of debtor and creditor arose 
and superseded that of trustee and beneficiary. But I do not 
think that that correctly represents the position. Can we say in 
the words of Thesiger, L.J., in In re Hallett’s Estate’ that 
nothing remained “beyond the ordinary duty of a man to pay 
his debts”? What difference except in one respect, can we 
find between the relationship of Tawker & Sons to the plaintiff 
in regard to the Rs. 10,000 and the relationship of the surviv- 
ing partners to the executor of the deceased partner in the illus- 
tration put by Turner, L.J., in Pennell v. Deffeil’. There is one 
distinction. I have mentioned that Tawker & Sons were to 
pay to the plaintiff interest at 9 per cent. per annum on the 
Rs. 10,000. Is that a crucial distinction? We must remember 
that this is a very exceptional trust, in which the creator of the 
trust authorised the trustees to use the money, to invest the 
money, in their own business. If in exercising their option 
Tawker & Sons had invested it in some other firm and had 








: 3. (1880) L.R. 13 Ch. D. 696. 
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collected 9 per cent. from those people and handed it. over to 
the plaintiff, there would have been no question that their trustee- 
ship would have ‘continued. Does it make any real dif- 
ference that by the special authorisation of the settlor they in- 
vested the money in their own business? As i$ well known, 
if the subject of a trust is a house, the trustee cannot take a 
lease of that house for himself. But, if it were permissible for 
him to do so, could you say that his position as lessee would in 
that case entirely supersede and wipe out his position as trus- 
tee? That is what is suggested in this case—that a relationship 
of debtor and creditor has arisen which has superseded, over- 
whelmed and obliterated Tawker & Sons’ trusteeship. For 


- myself, I do not see how that in the circumstances can have 


happened. And we must remember that it is admitted that they 
were trustees for the plaintiff in this matter and that their 
trusteeship in some sense persisted throughout. 


Another, objection is based upon the evidence that no 
money passed between the plaintiff's father and Tawker & 
Sons when this trust was created. D.W. 1, Tawker &- Sons’ 
clerk, says that this was a matter of book adjustment. On 
that remark Mr. Krishnaswami Aiyar bases the contention that 
tracing is in this case impossible under the decision in In re 
Hallett and Company: Ex parte Blane®. It is quite-true that 
in this case Tawker & Sons, who held Rs. 10,000 of the plain- 
tiff’s father’s money, did not pay that Rs. 10, 000 into his hands, 
and he did not pay it back into their hands. But what hap- 
pened in effect was that they held his Rs. 10,000 and he said 
“Please keep that Rs. 10,000 on behalf of my son and invest 
it in your business.” The result of that was that, whereas 
before the transaction Tawker & Sons were liable to pay 
Rs: 10,000: to the plaintiff’s father at any moment, after the 
transaction they held Rs. 10,000 which could not be claimed- 
from them for eight years until the plaintiff -became 21, and 
that Rs. 10,000 they could use in their own business. Is it not 
clear from that that Tawker & Sons’ resources, their assets, 
were by that transaction augmented by the Rs. 10,000? That 
alone would.take this case out of the ruling in In re Hallett 
and Company: Ex parte Blane.’ I may mention here that Tawker 
& Sons’ clerk, who has been examined as D.W. 1, gave some 
confused evidence about the disposal of the Rs. 65,000 collect- 
ed by Tawker & Sons on behalf of the plaintiff’s father. From 
one part of his evidence it appears that so much of that 











5, (1894) L.R. 2 Q.B. 237, 
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Rs: 65,000 had been paid out by Tawker & Sons to different 
persons that less than Rs. 10,000 remained to be dealt with at 
the time the trust was created. But afterwards he contradict- 
ed himself. When we examine his evidence, what is it worth? 
He is not a tian who could give any evidence about the matter 
of his own knowledge. It appears from the record that, when 
he. was asked questions on this subject, he looked into some 
book which was in Court but which was not exhibited in evi- 
dence, and gave his replies from what he found in that book. 
I do not understand myself how that evidence was in any 
way admissible. It appears to me:of no value whatever. 


The last contention of Mr. Krishnaswami Aiyar is that the 
subject-matter of this trust was only a debt due from Tawker 
& Sons to the plaintiff’s father. I have indicated already that 
I do not think on the facts that represents the position correctly. 
I may add that, if the plaintiff’s father had merely transferred 
to Tawker & Sons the legal right to a debt due to him from 
Tawker & Sons, the debt would have been extinguished, and 
there would have been nothing on which the trust could operate. 
But obviously that is not a completeaccount,of what happened. 


In my opinion the plaintiff has sufficiently traced. this trust 
property, the Rs. 10,000, to the assets of Tawker & Sons in 
the hands of the Official Assignee, and he is entitled to a charge 
on, those assets. Though, with respect, I do not agree with 
all the steps by which Kumaraswami Sastri, J., reached his deci- 
sion, I agree that his decision is correct. In my opinion, there- 
fore, this appeal should be dismissed with costs. 


Cornish, J—I am of the same opinion. I think that the 
arrangement evidenced by Exs. A and B was a trust. It was 
common ground upon the pleadings of the plaintiff and defend- 
ants 1 to 8 that a trust was created by the plaintiff's father over 
a sum of Rs. 10,000 in the hands of the defendants and owing 
to the plaintiff's father for the benefit of the plaintiff and that 
the defendants accepted the trusteeship. The 9th defendant, 
the: Official Assignee, by his written statement did not admit 
the fact or yalidity of the trust. But the only issue framed 


on this, point was “What were the terms of the trust,” which, 


would seem to import that there was in fact a trust. No ques- 
tion was ‘put to the plaintiff’s witness, the plaintiff's father, 
contradicting or challenging either the fact or the validity of 
the trust. Indeed, he was only asked one question about the 
_ trust and that solitary question put to him in cross-examination 
was: “When was this trust created?” 
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But it has been argued that, notwithstanding the intention 
of the parties to stand towards one another in the relationship 
of trustees and beneficiary, the arrangement whereby the trus- 
tees were to have the use of the trust money for investment in 
their business is so incompatible with the notion of a trust, 
that no trust can be inferred, and that the parties must be taken 
as standing in the relationship of debtors and creditor only in 
respect of the Rs. 10,000. No doubt it is a well-established 
principle that a trustee is to make no profit out of the trust 
fund, the reason for the rule being as stated in Lewin on Trusts, 
13th Ed., p. 306, “to keep trustees in the straight line of their 
duty.” It is equally a principle that, if a trustee trades with 
the trust money, he is accountable to the beneficiary for the 
profits. But it is open to a settlor when creating a trust to 
make it advantageous to the person appointed trustee to under- 
take the trusteeship, and to determine the purposes for which 
the trust fund shall be utilised, always provided that the pur- 
pose of the trust is not unlawful. There is nothing illegal in 
a settlor authorising by, the instrument of trust the trusteé 
to invest the trust money in a business, whether the trustee’s 
own business orssome other business, and providing that in- 
terest shall be paid for the use of the money so invested. The 
only effect of such an authority is to save the trustee from 
what would otherwise be a breach of trust. In my view, there- 
fore, there is no ground for holding that the arrangement made 
by the plaintiffs father with defendants 1 to 8 is not capable 
of being treated as a trust. 


Now the money being trust money, and if, as stated by the 
plaintiff’s witness at the trial (in contradiction of the plain- 
tiff’s written statement in paragraph 7 of the plaint) it was in- 
vested in the defendants’ firm, the plaintiff as beneficiary has 
a right to follow the money if he can trace it into the firm’s 
assets now in the hands of the Official Assignee. Section 63 
of the Indian Trusts Act gives him this right, and in my opinion 
it is unnecessary to look beyond this section. The relevant 
portion of S. 63 provides: , 

“Where the trustee has disposed of trust property and the money or 
other property which he has received therefor can be traced in his hands, or 
the hands of his legal representative or legatee, the beneficiary has, in respect 


thereof, rights as nearly as may be the same as his rights in respect of 
the original trust property.” 


The two illustrations to the section describe the rights of a 
beneficiary where there has been a wrongful investment of the 
trust money by the trustee. But the right of the beneficiary 
to follow the trust money does not depend upon the act of the 
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trustee being a wrongful oné.. This is clear from.the principles 
stated by Sir George Jessel, M.R., in In, re Halleti’s Estate: 
Knatchbull vy. Hallett, and, whith are embodied in S. 63.- At 
page 708 of the judgment Sir George Jessel says: 

“You can, if *the sale was rightful, také the proceeds of the sale, if 
you can identify them. If the sale was wrongful, you can still take 
the proceeds of the sale, in a sense adopting the sale for the purpose 
of taking the proceeds, if you can identify them. There is no distinction, 
therefore, between a rightful and a wrongful disposition of the property, 
so far as regards the right of the beneficial owner to follow: the proceeds.” 

The judgment proceeds fo show that where property has 
been acquired by a trustee with money, partly trust money and 
partly the trustee’s own money, the beneficiary can no longer 
elect to take. the property, for the reason that it has been pur- 
chased with a mixed fund and not with the trust money purely 
and simply, and therefore the beneficiary is entitled to a charge 
upon. the property for the amount of the trust money laid out 
in the purchase. 

The evidence of the plaintiff's Ss who is the creator 
of the trust, is that this sum of Rs. 10,000 was in ‘fact used by 
the defendants in the purchase of show-room stock. But his 
evidence is not very precise on this point; for fn cross-examina- 
tion he appears to'admit that this was an assumption made by 
him-from the fact that a few days after the receipt of this 
money certain show-room stock was purchased by, the defend- 
ants. Besides, the witness appears to be speaking of a tran- 
saction which took place some time at the end of August'or thé 
‘beginning of September before he left the defendants’ shop, 
where he was employed as manager and prior tothe creation 
of the trust in October. It is certainly difficult to reconcile 
this evidence: with the statement in his letter, Ex. A, written 
on the 5th of October in which he speaks of a sum of about 
Rs. 13,000 the balance’ of money- remaining in the defendants’ 
hands in respect of which he requests the investment | of 
Rs. 10,000 in their firm for the benefit of his minor son, the 
plaintiff. But Ido not think that the inability of the witness 
to identify any particular stock as purchased with the Rs. 10,000 
affects the plaintiff's right to follow the trust money if it be 
established that the sum of Rs. 10,000 the subject of the trust 
was as a matter of fact invested in the defendants’ business. 
The trust money, in my opinion, is traceable into the defend- 
ants’ firm notwithstanding the plaintiff’s inability at the time 
when the stock-in-trade of the firm became vested in the Offi- 
cial’ Assignee to point to any particular stock as ; representing 
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the original investment. I think this is clear from what was 
said.by Turner, L.J., in Pennell v. Deffell*: 


“Tt is, I apprehend, an undoubted principle of this Court, that as 
between cesiut que trust and trustee, and all parties claiming under the 
trustee, otherwise than by purchase for valuable congideration without 
notice, all property belonging to a trust, however much it may be chang- 
ed or altered in its nature or character, and all the fruit’ of such pro- 
perty, whether in its original or in its altered state, continues to be subject 
to or affected by the trust.” 


And after giving examples of this principle the Lord Justice 
added: i 


“But of course in those cases as in other cases the property which is 
the subject of the trust must in some manner be ascertained.” 


_ Reference may also be made to Official Assignee of 
Madras v. Devakottah Nagarathar Sri Minakshi Vidyasala 
Paripalana Sangam” where this doctrine was ‘applied. 

The learned Trial Judge accepted the evidence of the plain- 
tiff’s witness. I have already indicated that the witness’s effort 
to identify particular show-room goods as the goods purchased 
with. the Rs. 10,000 does not appear to me successful; but I see 
no reason to doubt that the transaction evidenced by Exs. A ` 
and B was a real and genuine transaction and that as a result 
of that arrangement the sum of Rs. 10,000 was in fact invested 
in the business of the defendants and utilised for the purposes 
of the business. No evidence has been called to disprove the 
investment of this money in the business, or to show that the 
stock which became vested in the Official Assignee on the firm’s 
insolvency was in no wise, or could not be, the produce of the 
original investment of the Rs. 10,000. 

In these circumstances, it seems to me that Kumaraswami 
Sastri, J., rightly held that the plaintiff was entitled to a charge 
on the sale proceeds of the stock realised by the Official 
Assignee, and I think that this appeal should be dismissed. 


B.V.V. ; Appeal dismissed. 





4. (1853) 4 De G. M. & G. 372: 43 E.R. 551. 
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PRIVY COUNCIL. . 5 
[On appeal from the High Court of Judicature at Patna.] _ 


PRESENT:—VISCOUNT SUMNER, Lorp THANKERTON, SIR 
Joan WALLIS, AND Str LANCELOT SANDERSON. 


Surendra Nath Karan Deo’ - .. <Appellant® 
v. SAA a 
Kumar Kamakhya Narain Singh . . -  ., Respondent. 


Civil Procedure Code (V of 1908), S.-11—“ Finally decided”—Res judi- 
cata—Suit for rent—Questionw of defendans’s tenure not dealt with in final 
judgment of ultimate Court of Appeal—Chota Nag pore Tenancy Act, 1908, 
Ss. 84, 87—Presitmption of correctness of entries made in’ record oft 
rights—Onus of rebuttal on party impugning their correctness—Barsote Raj" 
—Non-resumable Shikmi Taluk. 

In a suit for arrears of rent, the Court of first appeal referred in its 
judgment to the suit land as the defendant’s jagir, but it also stated that. 


the only point at issue was as to the rațe of rent, and on second appeal 
the High Court dealt with the case in the same way. 


Held, that in these circumstances, even assuming that the guestion of 
the defendant’s tenure arose in the case, as the final judgment of the High 
Court, in second appeal, did not deal in any way with the question whether’ 
the defendant's tenure was a jagir, there was no final, decision within the 


meaning of S. 11, Civil Procedure Code, 1908, of the issue whether the 
defendant’s estate was a jagir. : e 


An entry in a record of rights prepared by a Settlement Officer under. 
the provisions of the Chota Nagpore Tenancy Act, 1908, may be rectified 
at the instance of the party aggrieved in a suit brought by him before a 
Revenue Officer within a period of three months (see section 87), but ‘in 
the absence of such a suit, the entry in the khewat stands and cannot be’ 
altered by the Civil Court, and under section 84 (3) of the Act it is to be’ 
“evidence of the matter referred to in such entry and is to be. presumed 
to be correct until it has been proved by evidence to be incorrect”. These 
entries, being made after enquiry by experienced revenue officials, are 
statutory evidence’ of great weight, and the onus is on the party impugning 


their correctness to establish by cogent evidence that the entries are in-' 
correct. - 


Held, that on the evidence in the present case, the onus had foe been 
discharged. 


The Barsote Raj is a non-resumable Shikmi or Shamilat Taluk, ‘and 
is not a jagir tenure held under the Ramgarh Raj. 
Judgment of the High Court reversed. 

Appeal No. 89 of 1927 from a judgment and decree, dated 
the 11th March, 1926, of the High Court, Patna (Dawson! 
Miller, C.J., and Mullick, J.), which reversed a judgment and 
decree, dated the 23rd March, 1922, of the Subordinate Judge 
of Hazaribagh. 


The principal question for determination on the present appel 
was whether Barsote Raj, which comprises more than .100 vil- 
lages, is a Shikmi or Shamilat Taluk and non-resumable by the 








*P.C, Appeal No. 89 of 1927. ‘ 29th November, 1929. 
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respondent, the Raja of Ramgarh, or that it is a Jagir which the 
Raja of Ramgarh is entitled to resume on the failure of male heirs 
of the original grantee. The Subordinate Judge held in favour of 
the appellant that it was a non-resumable Shikmi Taluk, but the 
Appellate Court took the opposite view. Hence thfs appeal, The 
material facts of the case appear sufficiently fully from their Lord- 


ships’ judgment. E l 7 
The relevant sections of the Chota Nagpore Tenancy Act, 1908, 
to which reference is made in their Lordships’ judgment, are: 


Sectiow 84.—(1) In any suit or other proceeding in which a record of 
rights prepared and published under this Chapter, or a duly certified copy 
thereof or extract therefrom, is produced, such record of rights shall be 
presumed to have been finally published, unless such publication is expressly 
denied; and a certificate, signed by the Revenue Officer, or by the Deputy 
Commissioner of any district in which the local area, estate, or tenure or: 
part thereof to which the record of rights relates is wholly or partly 
situate, stating that the record of rights has been finally published under 
this Chapter, shall be conclusive evidence of such publication. 

(2) The Local Government may, by notification, , declare, with regard. 
to any specified area, that a record of rights has been finally- published for 
every village included in that area; and such notification shall be conclu- 
sive evidence of such publication. - 

(3) Every entryein a record of rights so published shall be evidence 
of.the matter referred to in such entry, and shall be presumed to be 
correct until it is proved, by evidence, to be incorrect. 

Section 87—(1) In proceedings under this Chapter, a suit may be in- 
stituted before a Revenue Officer at any time within three months from 
the date of the certificate of the final publication of the record of rights 
under sub-section (2) of section 83, for the decision of any dispute re- 
garding any entry which a Revenue Officer has made in, or any omission 
which he has made from, the record, whether such dispute be . . . and 
the Revenue Officer shall hear and decide the dispute. 
> “Section 92—No suit shall be brought in any Court in respect of any 
order directing the preparation of a record of rights under this Chapter, 
or in respect of the framing, publication, signing or attestation of such a 
record or of any part. of it. 

Section 258—Save as expressly provided in this Act, no suit shall be 
entertained in any Court to vary, modify or set aside, either directly or 
indirectly, any order or decree of any Deputy Commissioner or Revenue 
Officer in any suit or proceeding under sections 29, 32, 35, 42, 46, sub- 
section (4), 49, 50, 54, 61, 63, 65, 73, 75, 85, 86, 87, 89, 90 or 
91 (proviso) or under Chapters 13, 14, 15, 16 or 18, except upon the 
ground of fraud or want of jurisdiction. 


De Gruyther, K.C. and Dube for appellant. 

Upjohn, K.C., K. Brown and L. P. E. Pugh for. respond- 
ent. 

Z9th November, 1929. Their Lordships judgment was 
delivered by i 


| Sir Jonn Watris.—This suit was instituted in 1919 by the 
Court of Wards on behalf of the plaintiff, the Raja of Ramgarh, 
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who was then a minor against the first defendant the Raja of 
Barsote, who was also a minor and others claiming under him 
for a declaration that his tenure “ordinarily known as the Bar- 
sote Lat” is not a shamilat or shikmi taluk of the Ramgarh estate 
nor is it non-resumable as recorded in the khewat forming part 
of the record of rights prepared by the Settlement Officer under 
the provisions of the Chota Nagpore Tenancy Act, 1908, and 
for a further declaration that it is an ordinary jagir under the 
Ramgarh Raj and is resumable on failure of the direct male 
line of Raja Pirthi Karan, an ancestor of the first defendant, 
who, according to the plaint, was the original grantee. 


The record of rights was drawn up in 1914, and it was 
open to the plaintiff under S. 87 of the Act to file a suit before 
a Revenue Officer within three months to rectify the entry in 
the khewat. This not having been done, the entry stands and 
cannot be altered by the Civil Court, and under S. 84 (3) it is 
to be “evidence of the matter referred to in such entry and is 
to be presumed to be correct until it has been proved by 
evidence to be incorrect.” 


oe 
It seems desirable to set out at once the case which the 
plaintiff came into Court to prove as set out in paragraphs 5 to 
8 of the plaint. 


. “Tt. was customary with the proprietors of the Ramgarh estate to 
grant lands and villages in Jagir to their retainers and well-wishers on 
condition of rendering various services or for maintaining them sometimes 
paying small rent for them and sometimes paying no rent. These grants 
originally used to be simply tenancies at will or at most life-grants being 
resumable on(the death of the grantee. Eventually they became heritable. 
being resumable on the failure of the direct male line of the grantee and 
also on other contingencies. 


Sanads and ‘Amalnamas used to be issued to the parties concerned 
and Kabkiliyats used to be taken from the grantees or from the subsequent 
holders. 


“Lat Barsote originally consisted of villages, the names of which are 
given in schedule ‘B’ annexed hereto and within the ambits of these 
villages new villages have sprune up and come into existence and the said 
Barsote Lat now consists of villages mentioned in schedule ‘A’. 


The said Barsote Lat was given in Jagir by a remote ancestor of the 
plaintiff to Pirthi Karan, who assumed the title of Raja, and who was a 
remote ancestor of the defendant No. 1, but the Sanad under which the 
grant was m2de is not forthcoming and the earliest document that is in 
existence is the Jamabandi paper of the year 1813, Sambat showing Debo 
to be a rent-paying tenure. The subsequent Jaynabaudis also show the 
same. 


“Jaimangal Karan Deo, who also assumed the title of Raja, was an 
ancestor of defendant No. 1 and holder of Lat Barsote. The said Raja 
Jaimangal Karan Deo executed a kabuliyat in favour of Maharaja Sidh 
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Nath Singh, an ancestor of the plaintiff in 1870, Sambat, in respect of Lat 
Barsote agreeing to pay an annual rent of Rs. 281-8-6 sicce which comes 
to Rs. 300-4-9. The genealogical table mentioned in schedtiles C and D 
respectively show the connection of the said Raja Pirthi Karan with the 
defendant No. 1 and that of Maharaja Pareshnath Singh with the plaintiff.” 

It is also alleged in the plaint that the entry in the khewat 
throws a cloud on the title of the plaintiff and hence the neces- 
sity of the present suit; and it may readily be understood that 
apart from the possibly remote contingency of a failure of male 
heirs on the part of the first defendant’s family it is in the plain- 
tiff’s interest to establish if he can that the Barsote estate is a 
portion of the Ramgarh estate granted in jagir to the defend- 
ant’s ancestor. 

The case presented in the written statements is that the 
allegations in the plaint are a travesty of the facts. The first 
defendant’s estate was never known as the “Barsote Lat” but 
as the “Barsote Raj” and had descended in his family for more 
than fifty generations. It was not granted by a remote ancestor 
of the plaintiff to Pirthi Karan. It was never held as a jagir 
under the Ramgarh Raj, but “for convenience of realization 
Government dugs payable for the Barsote estate were paid 
through the proprietor of the Ramgarh estate like other similar 
Shamilat taluks in the district from about the Permanent Settle- 
ment,” that is from about 1793. 


The Additional Subordinate Judge of Hazaribagh dis- 
missed the plaintiffs suit, but his judgment was reversed on 
appeal by the High Court at Patna which gave the plaintiff a 
decree. As will be seen the judgments of the learned Judges, 
Dawson Miller, C.J., and Mullick, J., are not based on direct 
evidence as to the grant of a jagir, but on inferences and 
presumptions which have to be carefully examined. 


In the first place it seems desirable to state that the de- 
féndant’s estate has néver been ordinarily known as the Barsote 
Lat nor have the defendant and his predecessors ever been 
known as the holders of a jagir in the Ramgarh estate. They 
have always been known and addressed in official correspondence 
as Rajahs or Zemindars (that is to say proprietors) of the 
Pergana of Barsote, and their estate has been referred to as 
their zenindari or property, which is in entire accordance with 
the statement in the record of rights, that it is a shamilat taluk, 
that is to say an estate distinct from the Ramgarh estate though 
included at the Decennial Settlement of 1790, made permanent 
in 1793, in the gemindari of the Rajah of Ramgarh with whom 
the settlement was effected. The term shikmi taluk has the 
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same meaning, the word shikmi, or belly, being applied to 
taluks which were once independent but are now inside another 
estate. 


It will, inetheir Lordships’ opinion, throw much light upon 
‘the case to trace in the next place how the present dispute 
would appear to have arisen. Both these estates are situated 
in Chota Nagpore, which in the 18th century was a wild and 
thinly populated hill country to the south-west of Berar and 
was under the government of the Nawab of Bengal, until it 
came. under British rule in consequence of the grant of the 
diwani in 1765. After a rebellion in 1831 it was placed in 
charge of an officer, styled the Agent to the Governor-General 
for the South Western Province; and on the 22nd November, 
1839, the Agent called upon the zemindars to procure a return 
for all the elakadars or holders of tenures under them, and 
themselves to submit a consolidated return. The return sub- 
mitted by the elakadars was to show “the amount of land 
revenue of each manza (village) paid by the zemindars to 
Government, and the jama thereof realized from the tenants 
through the elakadars, with a description as # how, or under 
what conditions and since what date, the land jagirdari, ghat- 
wari or zemindari, as the case may be, has been in possession 
of the elakadars.” This shows that the elakadars in the zemin- 
dari might be either jagirdars, holders of Ghatwal tenures or 
“zemundars, that is to say, proprietors; and emphasises the im- 
‘portance of the fact already mentioned that the defendant’s 
predecessors were always known as Rajahs or Zemindars of the 
Pergana of Barsote. 


There was delay in the submission of these returns and 
their Lordships observe that a letter written by the Rajah of 
Ramgarh, Ex. 39 of the 14th June, 1842, excusing the delay, 
contains the following sentence:—‘Some jagirdars and the 
Rajas of Barsote, Isutkhori and Barmaria, etc., have not sub- 
mitted the statement in spite of demands made on them.” This 
makes a clear distinction between the jagirdars in the zemindari 
and these Rajahs, though they are all included in the appended 
list [Ex. 39 (@)] headed “List of defaulting jagirdars.”’ 


What next followed is of great importance in their Lord- 
ships’ opinion for a due understanding of the case. There is 
evidence that the defendant’s predecessors had always objected 
to being included in the Ramgarh zemindari, and the Rajah 
appears to have thought that this was a good opportunity of 
asserting his independence and claiming to pay revenue direct 
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to Government. Accordingly, ón the 29th July, 1843, he pre- 
sented in person the return called for together with a patta or 
copy of a patta bearing date the 5th August, 1776, and both 
documents were then signed by Major J. Simpson, the Assist- 
ant; who was then in charge of the Hazaribagh district. The 
patja has been: exhibited by the defendants as Ex. U in this 
case, and has assumed more importance in the arguments before 
their Lordships than in the Courts below, as will be seen later. 
The return gives the required particulars of the names’ and 
collections of 133 villages, some of them described as un- 
inhabited, meaning deserted by the inhabitants, as was too often 
the case in ‘those days. Their Lordships see no reason to doubt 
that this was a genuine return of the villages which had been 
in the Rajah’s possession. 

In the column headed “Remarks” the Rajah stated that ` 
these mamzas had been in his ancestor’s proprietary possession 
for more than 52 generations and that the plaintiff’s ancestor, 
Dalel Singh. (who died`in 1724), had deprived his ancestor of 
the Pergana of Rampur and of some villages in the Pergana of 
Barsote and alleged that in 1776 Mr. Grant Heatley, when he 
came to make a settlement, finding that the villages in his pos- 
session formed part of the old zemindari of the family, allowed 
them to reimain under Government collection, and granted his 
ancestor a patta ‘signed by Maharaja Paras Nath Singh, the 
ancestor of the plaintiff, at a fixed rent of Rs. 151. He stated 
that he had wrongfully been made to pay the revenue to the 
Rajah of Ramgarh and relied on the fact that the villages 
which had remained in his possession had not been entered in 
the sarsikan accounts of the Ramgarh estate to ‘show that the 
settlement of these villages had not been made with the Ram- 
garh genundar. The observations concluded with a petition 
that the Government revenue entered in the patta granted by 
Mr. Heatley, vtz., Rs. 151, might be received by the Govern- 
ment.. : 

- This return no doubt ignores the fact that the Barsote 
estate had been included in the permanent settlement made with 
the Rajah of Ramgarh and that the defendant’s ancestors had 
been paying the annual Rs. 282-8-4 since 1813 as proved, and 
presumably since 1790 also; but the statement that Barsote vil- 
lages, 34 in number, which are now shown in the Ramgarh 
accounts as forming part of the Ramgarh estate, and the 
Pergana of Rampur once belonged to Barsote is confirmed by 
Ex. W.W., a register relating to the Pergana of Ramgarh; 
1760—1790, produced from the Collectorate, which shows that; 
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long after 1724, these villages continued to-be registered in the 
name of the defendant’s ancestor. 

Ex, A, a statement of gross produce and sadar jama of 
villages in Raj Ramgarh, according to .Sarsikan for 1793-4, 
contains entries relating to these 34 villages only in the Per- 
gana of Barsote, and says nothing about the defendant’s- 112 


or more villages. As regards these earlier sarsikan accounts- 
to which the Rajah appealed, it is fairly clear that, if his vil-- 


lages were included in the Ramgarh zemindari otherwise than 
as a shamtlat taluk, they should have appeared in these accounts. 
The other side were quite alive to this difficulty in the way of 
their contention that the defendant’s estate was only a Ram- 
garh jagir, and to get over it, entered the defendant’s estate 
in their 1843 return as one mauga or village, making up with 
33 other villages mentioned, the 34 villages owned by Ram- 
garh in the Pergana of Barsote. It was entered as held by 
the defendant’s predecessor as a jagir at a permanent rent of 
Rs. 281-8-9, and described as consisting of one mawza or vil- 


lage bearing the name of Lot Debang, and as having an approxi- 


mate area of 60,000 (bighas or acres) and yiglding an annual 
jama to the elakadar of Rs. 2,000. Obviously, as the Sub- 
ordinate Judge has pointed out, there tiever could have been 
one mauza or village of this size, including the defendant’s 
112 or more villages. This, however, is the unsubstantial 
foundation on which the plaintiff’s case rests. 


In the later 1859. return the jagir is entered as Lot Debo 
instead of Lot Debang; in the plaint in the present suit it is 
stated quite untruly that the defendant’s estate was ordinarily 
known as the Barsote Lat, and it is so described in the appel- 
late decree. 


It will be convenient at once to call attention to the worth- 
less character of the earlier evidence adduced in support of this 
description. The village of Debo was one of the 34 villages 
included in the Ramgarh accounts of 1793-4 (Ex. A), with 
a gross produce of Rs. 3.2 and a sadar jama of Rs. 5. Exs. 21 
to 21 (b), described as jamabandi awarya of Barsote for 1756, 
1761 and 1778, show a Barsote village Debo, as ‘held by the 
defendant’s ancestor Pirthi Karan Raja. [“Previous patta 
Rs. 3, Present patta Rs. 2,” “Amount” Rs. 40 in Ex. 21 (a) 
and Rs. 50 in Ex. 21 (b).] These entries presumably refer to 
the village of Debo, which was one of the 34 Barsote villages 
which, since the beginning of the 18th century, had been in- 
corporated in the Ramgarh estate, and have nothing to do with 
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the 112 villages forming the defendant’s estate which are the 
subject of this suit. 


On the other hand, the entries in Exs. 21 (c) sad 21 (d). 
for 1781 and 1785 may relate to the suit villages. Ex. 21 (c) 
shows Rajah Pirthi Karan as liable to pay monthly Rs. 21.1; 
that is Rs. 240-12 annually and Ex. 21 (d) Rs. 261. The entry 
in Ex. 21 (c) appears under the heading Jagirdari, and the 
entry under Ex. 21 (d) does not. This is all the evidence of the 
early accounts prior to the Permanent Settlement, and it does 
not support the case that the defendant’s predecessors held a 
jagir known as Lat Debang or Lat Debo under the Ramgarh 
Rajah. Moreover, such entries would be of little or no weight 
unless it appeared that the defendant’s predecessors were aware 
of the way in which the Ramgarh ‘accounts were kept. 


It really comes to this, that in 1843 there was a dispute 
between the two Rajahs, one endeavouring to go behind the 
terms of the Permanent Settlement and establish his complete 
independence of the Ramgarh aemindari and to reduce the rent 


payable by him to Rs. 151, and the other seeking, possibly as 


counter-move, tq establish that, far from being independent, 
Barsote was only held as a jagir known as Lat Debang or Debo 
in his own Pergana of Barsote. In their Lordships’ opinion, 
the plaintiff has failed to prove that there ever was a jagir 
known as Lat Debo. 

To resume the narrative of events, the dispute as to the rate 
of fixed rent came to a head in 1858 when Ramgarh sued 
Barsote for arrears. In his plaint, as appears from the judg- 
ment of the Deputy Commissioner, he made the not very relevant 
allegation that mauzas of Pergana Barsote constituting (or 
forming part of) the zemindari of his ancestors, were given to 
the plaintiff’s ancestors as a maShruti jagir on payment of rent, 
and alleged that he had been realising rent at the rate of 
Rs, 281-8-3. The defendant, on the other hand, denied that 
there was any mashruti jagir, and pleaded that the villages of 
the Pergana Barsote were in possession of his ancestors from 
before the time of British rule, and further alleged that on 
coming to make a settlement of Ramgarh Mr. Leslie granted a 
patta signed by himself and by Rajah Paras Nath Singh, the 
ancestor of the plaintiff, fixing the annual rent at Rs. 151 sicca, 
and that the defendant refused to accept rent at that rate. This 
was a repetition on both sides of the case set up in 1843. 

Before the suit came on for hearing the Government in 
1859 called upon the Ramgarh zemindari to make a return of 
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title-holders in his zemindari for the purpose of the warrant of 
precedence stating the origin of the title. The Ramgarh zemin- 
dar gravely returned that the title of Raja had been conferred 
on the ancestor of the Barsote Rajah by his own ancestor Dalel 
Singh when hfs brother married into the Barsote family. He 
did not fail to add that Barsote was his own jagirdar. This 
choice of Dalel Singh as the alleged fountain of honour was not 
a very happy one, as it was Dalel Singh, as has been seen, who 
wrested from the then Rajah of Barsote 34 villages of the 
Pergana of Barsote and another pergama as well. 


The Deputy Commissioner of Hazaribagh, who was the 
same Major Simpson who had received and affixed his signa- 
ture to the return and patta presented by the Barsote Raja in 

_ 1843, gave judgment in the rent suit in June, 1861, and the 
case went on appeal to the Judicial Commissioner and on special 
or second appeal to the High Court at Calcutta. 


- It will be convenient to deal here with the contention raised 
both here and below, and upheld by the learned Chief Justice, 
that these judgments make the issue as to the question of jagir 
nas judicata in favour of the plaintiff. With “reference to the 
patta, the Deputy Commissioner observed: 

; “Tt appears that the patta, dated the 5th Bhado Bali Sambat, 1833, 
signed by the Collector of Ramgarh on the 5th August, 1776,: which has 
been filed by the defendant, relates to the period prior to the decennial 


settlement, and that there is no mention in the Zstamrari mokurrari that the 
same jama would stand for ever,” 


The Deputy Commissioner then dealt with the receipts filed 
for the defendant, some for part payments and none showing 
an acceptance of Rs. 151 in full satisfaction and he passed a 
decree for arrears at a rent of Rs. 300-4- -9 as claimed in the 


plaint. On appeal the Judicial Commissioner observed that the . 


defendant had filed a copy of the patta, but that it did not bear 
the signature of anyone and that it related to a period prior to 
the decennial settlement and that there was no evidence that the 
same jama was allowed to stand at the decennial settlemént. In 
the result he dismissed the appeal. The case then came on 
special (or second) appeal before a Bench of the Calcutta High 
Court who delivered the following judgment: 

“The plaintiff proved that he had realized rents at.the rate claimed 
‘down to the year 1900 S. That threw the onus on the defendant of show- 


ing that he was liable for a less amount only. The defendant for that 
purpose put in the copy of a patta and receipts which the judges assigned 


satisfactory reasons for rejecting as not genuine. The appeal is, there- - 


fore, dismissed with costs.” 
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As regards the question of res judicata the final judgment 
of the High Court does not deal in any way with the question 
whether the defendant’s tenure was a jagir nor does the judg- 
ment of the Deputy Commissioner at the trial. On appeal 
the Judicial Commissioner no doubt referred af the beginning 
of his judgment to the suit land as the defendant’s jagir, but 
he also stated that the only point at issue was as to the rate of 
rent, and the High Court dealt with the case in the same way. 
In these circumstances it appears to their Lordships that there 
was no final decision within the meaning of section 11 of the 
Code of Civil Procedure of the issue whether the defendant’s 
estate was a jagir, if indeed it can be said to have arisen in the 
case. 

Their Lordships will now resume the narrative of events 
which led up to the litigation. There were subsequent rent 
suits in which the question of the jagir tenure was left open. In 
1876 the Commissioner of Chota Nagpur made a’ report to 
the Government of Bengal on the land tenures of Hazaribagh 
(Ex. M.) which contains the following passage:— 


“‘Samilat or Shikmi Talooks. In paragraph 5 I have mentioned that 
Pargana Chai was tomposed of: five petty Rajas. The Rajas were semi- 
independent, only paying ‘tribute to Raja Lal Khan, and when merged 
into Ramgura continuing to pay tribute to the Ramgurh Raja. When the 
country was taken by the English and its settlement was being made, these 
Rajas endeavoured to get settlements made with them direct, but their 
efforts and through (?) they were maintained each in her raj, they were 
directed to pay their tribute and was then failed converted into a fixed 
rental of Ramgurh. The Raja of Rampoor Jagodih Paroria and Itkhori 
accepted these terms, and have been made Shikmi Talookdars. The Raja 
of Pitii, who was a resident of Gaya, refused to agree and made ,over 
his Talook to the Raia of Kendi into whose estate this Talook has mfrgcd, 
and the-titlè has been lost. Similarly, the Raja of Barsote succeefled in 
saving his estate from being merged into that of Ramgurh, and the estate 
was made Shamilat Talook as also was Pargana Koderma; but the circum- 
stances relating to this last, its severance from the Ramgurh Estate, etc., 
are related in a separate chapter. There is a lenged (7) that there were 
two`more ‘such Sikhmi Talook, viz., (s) Tilaiya and Gola, but they have 
long been extinct and have merged into the Ramgurh estate.” 


There are gbvious misprints in this printed copy, but it 
appears to mean that, in the Commissioner’s opinion, what 
happened was that when the country was taken by the British 
and its settlement was being made, which would be about 1776, 
the date of the patta (Ex. U.), Barsote and two other small 
Rajahs were ordered to pay their tribute or land-revenue to 
Ramgarh, and that this: made them shamuilat taluks. That is 
in effect the case presented to their Lordships by the appellant, 
with this addition, that before the date of the Permanent Settle- 
ment the amount of the tribute or land revenue payable by 
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Barsote was raised from 151 to 282 sicca-rupees, or Rs. 300-4-9 
in the Company’s coin, which is now the amount of the fixed 
rent payable by Barsote to Ramgarh. 


The preparation of the record of rights under the Act of 
1908 and the “entry which gave rise to the present suit have 
already been mentioned, but it appears desirable at this stage 
to set out the Settlement Officer’s reasons for making the dis- 
puted entry as contained in his order of the Ist February, 1914. 


‘‘After reading the evidence produced I am satisfied that these tenures 
are not of the same origin as the Jagirs founded by the Padma (Ramgarh) 
Raja and his predecessors. They have hitherto been regarded and treated 
as shikmi or shamilat taluks and they probably existed as: independent 
properties before the Ramgarh Raj was established, and 1 cau tind nothing 
in these recent history to change the status of the holders of these taiuks. 


As they were not originated by the Ramgarh Raj, I find them to be 
not resumable by the zamindar. They will be noted in the khewat as ‘‘not 
liable to resumption.” 


The entry in the record of rights being evidence by statute 
and the onus being on the plaintiff to prove by evidence that it 
is incorrect, the question is has the plaintiff discharged the onus? 
After a careful consideration of the evidence and the arguments 
submitted by counsel their Lordships agree with the Subordi- 
nate Judge that he has entirely failed to do so. i 


In coming to an opposite conclusion the learned Chief 
Justice accepted the entries in the plaintiff’s accounts which 
their Lordships have already given reasons for disregarding, 
and also attached great importance to the kabuliyat executed by 
the defendant’s predecessor in 1813:— 


“To 
Sri Sidh Nath Singh Bahadur. 
I am Raja Jai Mangal Karandeo of Barsot Khas District Ramgarh. 
I owe Rs. 281-8-6 in Kaldar (milled edge) coin om account of rent of the 
villages to the landlord for 1869 and so I execute this kabuliyat at Kachahri 


and do declare that I shall pay off the same according to my promise made 
herein without any objection. 


Details of instalments :— 


Rs, A. P. Rs. A. P. 
Asin oy . 35 0 0 Magh š .. 26 8 0 
Katik Ae sa 35°00 Phagun i .. 26 8 0 
Aghan we .. 70 4 0 Chait “ . 900 
Pus os .. 70 4 0 Baisakh - ow = 9 00 


Should I default payment of any instalment, I shall pay interest thereon 
as prescribed by law, and should I fail to pay the rent I shall be deprived 
of my land. Dated the Ist Asarh Sudi, Sambat, 1870, at Ichak Kachahri. 

. Baksi Debi Das. 


Executed the kabuliyat. Raja Sri Jai Mangal Karandeo. By the pen 
of Kuer Kani Nath Karandeo.” 


(Signature mark.) 
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`: This document the learned Chief Justice regarded as an 
admission of proprietary rights in the Ramgarh semindar, and 
he drew the inference that the defendant was a jagirdar, that 
‘being the highest tenure on the estate. Their Lordships are 
unable to agree with either of these conclusions.* The kabuliyat 
in question had done duty in the previous rent suits, and has 
been accepted in the Courts below. It contains particulars of 
the amount of rent due for fasli 1869 and details of the instal- 
ments. These are matters as to which, then as ‘now, both the 
Ramgarh zemindar and the owner of the Barsote on the one 
hand, and the tenants cultivating under them on the other, were 
required annually to exchange pattas and kabuliyats. The sti- 
pulation that overdue instalments should bear interest is quite 
usual, and it would not be surprising or unprecedented that the 
landlords should have endeavoured to strengthen their position 
by inserting an. acknowledgment of liability to eviction for non- 
payment of rent, more especially seeing that, as Mr. de Gruyther 
has pointed out, while the. Government were armed with drastic 
powers for the. recovery.of their revenue from the zemitdars, 
the zumindars and under4proprietors had at this time no sum- 
mary powers of recovering rent.from the cultivating tenants 
and had only the remedy of a civil suit. This was probably the 
common form of patta arid kabuliyat in use at this time, and was 
used in this instance for an agreement as to the payment of 
arrears for the preceding fasli, as it was executed in 1870 in 
respect of rent which accrued in 1869. Be this as it may, the 
fact that in one single instance the Ramgarh zemindar succeeded 
in getting the Barsote Rajah to affix his signature to such a 
document is, in their Lordships’ opinion, altogether insufficient 
to warrant a finding that the entry in the record of rights as 
to his proprietary rights has been proved by evidence to be 
incorrect. Having regard to the rest of the evidence, it seems 
in the last degree improbable that he would consciously have 
made any admission adverse to his claim to be the zemiidar or 
proprietor of his estate. 


The Chief Justice has also relied on the fact that the defend- 
ant’s predecessor, after the Permanent Settlement, did not 
seek for separation as he was entitled to do if his present case 
is true. Now it is matter of history that the number of 
talukdars entitled to separation was so great that Lord Welles- 
ley’s Government found it necessary to pass a Regulation in. 
1801 limiting the time for making such an applicatioñ to three 
months from the date of the Regulation. In their Lordships’ 
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opinion the failure of the defendant’s predecessor in this back- 
ward and remote part of the Presidency to put in an applica- 
tion within the time limited cannot be considered as raising any 


presumption that he was not entitled to make such an applica-. 


tion. ° 


Mullick, J., the other learned Judge, came to the conclusion 
that the plaintiffs predecessor, Mukand Singh, in 1764, con- 
quered the territories of the Barsote Chief and reduced him 
into a state of complete subjection, that whatever claim to in- 
dependence -he had before that date was finally extinguished, 
and that thereafter he was allowed to remain in possession of 
a certain number of villages upon condition of loyal service. 


Their Lordships entirely agree with the way in which this 
contention was dealt with by the Subordinate Judge. When 
the Company obtained the grant of the diwani in 1765 they 
did not at once begin collecting the revenue through their own 
officers, but put Mohammad Raza Khan in charge of Bengai 
and a Raja Shitab Rai in charge of Bihar. In September, 1771, 
he submitted a report (Ex. V) giving the history of the revenue 
administration from the time of Akbar, and afi account of this 
particular district from 1719 to 1769, which shows an almost 
continuous condition of lawless violence in which the aggress- 
ive predecessors of the plaintiff waged private war on the 
surrounding talukdars, including the predecessors of the de- 
fendant. The letters of Captain Camac, who had been sent to 
Chota Nagpore to restore order, August, 1771, to November, 
1772, show that Mukand Singh, the plaintiff’s predecessor, was 
then in open rebellion and had ordered the ryots of Chay and 
Champey, which districts included Barsote, to cut and carry off 
their crops to the hills to prevent the Company from realizing 
their revenue, and that he was burning the villages which refused 
to obey. Eventually he was put to flight, and Tej Singh was 
installed in his place by the Company, and, dying shortly after- 
wards, was succeeded by his son, Paras Nath Singh: Before 
Tej Singh’s installation, the position of the Ramgarh Rajah 
was simply that of a spoliator, and, in their Lordships’ opinion, 
there is no presumption or likelihood of any lawful settlement 
having been made with the predecessors of the defendant re- 
ducing them to the position of jagirdars. The presumption 
rather is that the talukdars who had heen driven out returned 
and resumed possession of their property when order was 
restored. In 1776 Mr. Grant Heatley came to Ramgarh to settle 
the Company’s revenue, and it is recorded.in the report of the 
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Commissioner to the Government of Bengal on the land tenure 
of Hazaribagh, already mentioned, that the defendant’s pre- 
decessor, with certain other Rajas, endeavoured to get a settle- 
ment made with them direct, but though they were maintained 
each in his Raj they were directed to pay their tribute through 
the then Ramgarh Raja. This is much more likely than that 
the Barsote Raja should have been reduced to the status of a 
jagirdar. The attempt of the Barsote Raja in 1843 to establish 
his right to pay revenue direct to Government, which was very 


` possibly the. origin of this suit, goes to show that payment to 


the revenue through the Ramgarh zemindar was still regarded 
as a grievance, which would not have been felt by anyone in 
the position of a jagirdar.’ 

Lastly, Mr. Upjohn, for the respondent, has put forward a 
new contention and has relied on the plaintiff’s document (Ex. 
U), the patta of 1776, already mentioned, as the foundation of 
his client’s title. This document had up to this stage of the 
case been impugned by his client and had been disregarded by 
the Courts below as having been rejected by the Courts in the 
rent suit of 1858. It is now said that it was only the receipts 
tendered in that suit which were rejected. The document is 
in Bengali and Hindi, the only material difference being that 
the words, “a few other mowzas,’ in the translation from the 
Bengali, are “several other mawzas’’ in the translation from 
the Hindi. The Bengali version is as follows :— l 


“To 
Raja Pirthi Karan Deo. 


“This palta is executed in 1183 to the following effect. Mauza Barsot 
and a few other maugas, appertaining to Tappa Barsot, Pargana Champa, 
Chakla Ramgarh, which have been in your possession from before, shall 
continue to be in your direct possession. For the same you shall, according 
to instalments (fixed), pay a rent of Rs. 151 per annum, at the rate pre- 
yailing in the Chakla. You shall as usual be in possession of all the lands 
that are in your possession from before excepting the Debottar and Brah- 
mottar lands and peacefully cultivate them. You wont have to pay for 
any loss, [etc. (?)] nor shall you be able to take (the same) from the 
tenants. Dated the 24th Shraban, 1833. 

Ramgarh, 5th August,. 1776, tappa, 


Barsat, Champa.” 


This Bengali version also bears the signature of Major 
Simpson, the Personal Assistant to the Agent. The Hindi ver- 
sion, which is torn, does not now bear Major Simpson’s signa- 
ture, but it contains the date 29th July, 1843, in which his 
signature was affixed. It also contains the signature of Paras 
Nath Singh, the plaintiff’s predecessor. 


a» 


\ 
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The Judicial Commissioner, in the rent suit, stated that the 
patta bore no signature, but he appears to have looked only at 
the Bengali version. In the written statement of 1858 the 
‘defendant’s ancestor stated that it was signed by the Collector, 
and Colonel Simpson, then Deputy Commissioner, who tried 
the case and was in a better position to judge, having seen and 
‘signed the document in 1843, states distinctly in his judgment 
that it was signed by the Collector. In these circumstances, 
their Lordships cannot say that it was not signed by the Col- 
lector, especially as the English date, the 5th August, 1776, 
suggests that there was an English signature. Colonel Simpson 
appears to have regarded the patta as confirming the title of 
the defendant’s predecessor, and as directing that the jama 
(which was not and could not have been permanently fixed by 
Mr. Grant Heatley), should be paid to the Ramgarh Rajah, 
a course which, as has been seen, was adopted with regard to 
the neighbouring talukdars. In these circumstances, their Lord- 
ships are unable to accept Mr. Upjohn’s contention, as to which, 
moreover, they have not had the assistance of the Courts below. 
It would, in their opinion, be most unsafe to treat this docu- 
ment as establishing the proprietary rights of the plaintiff. 


On the whole, their Lordships are -clearly of opinion that 
the plairitiff has failed to establish by evidence, as he is bound 
by statute to do, that these entries are incorrect. On the.other 
hand, not only are these entries themselves, made after inquiry 
by experienced revenue officers, statutory evidence of great 
weight, but there are numerous indications that they are correct. 
It is most improbable that the defendant’s predecessors who 
were undoubtedly originally the proprietors of the whole Pergana 
of Barsote were ever reduced to the status of jagirdars of the 
Ramgarh estate. They were always. treated. as the zemindars 
or proprietors of Barsote. As such the defendant’s predeces- 
sor in 1843 resented having to pay revenue through the Ram- 
garh Rajah, and by his unwise attempt to escape from this obli- 
gation would appear to have provoked the latter to attempt to 
prove that he was only a jagirdar. There is no evidence that 
up to that time the Barsote estate was ever known as Lot Debang 
cr Lot Debo, or as the “Barsote Lat,” and the earlier accounts 
do not, as already shown, support the case that it was a jagir. 
The kabuliyats that, according to the plaint, were usually taken 
from jagirdars on their succession, were never taken from the 
defendant’s predecessors. Lastly, the conclusions of Major 
Sifton, the Settlement Officer, were largely based on the jama- 
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bandi statement put in by the plaintiff’s predecessor prior to 
the Decennial Settlement of 1790.: Neither side has attempted 
to obtain production of the original, and consequently no case 
has been made for the admission of secondary evidence, nor 
has any secondary evidence been tendered. The Subordinate 
Judge and one of the learned Judges in the High Court have 
referred to statements in paragraphs 65 and 66 of the Settle- 
ment Officer’s Report on the Survey and Settlement of the 
Hazaribagh District, which does not appear to have been even 
exhibited in evidence, and the Subordinate Judge has held that 
the report may be treated as secondary evidence of the contents 
of the jamabandi statement under section 63 (5) of the Indian 
Evidence Act. In their Lordships’ opinion the report is not 
secondary evidence of the contents of the documents referred 
to in it under ‘clause (5), or under any other section, and they 
are therefore left to decide the question whether the entries 
made by the Settlement Officer are incorrect without seeing the 
evidence on which he chiefly relied. 

In the result their Lordships have come to the conclu- 
sion from the reasons already stated that the appeal should be 
allowed and the ecree of the Subordinate Judge dismissing the 
suit restored with costs throughout, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellant: Watkins and Hunter. 

Solicitor for respondent: Solicitor, India Office. 

K J: R. st Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT:—MR. JUSTICE VENKATASUBBA Rao. 


Gordon Woodroffe & Co. .. Plaintiffs* 
v. 
D. N. Radhakrishna Chetty and another .. Defendants. 


Contempt—Powers of High Court—Pariy in contempt committed to 
jail—Subsequent order for attacliment of properties—lWhether can be 
passed before expiry of term of imprisonment—Madras High Court Ori- 
ginal Side Rules, O..21, R. 5—Effect. 

The High Court has the power to pass an order directing the attach- 
ment of the propertics of the person in contempt after. he has been 
committed to jail and before the expiry of the term of imprisonment. 

O. 21, R. 5 of the Madras High Court Original Side Rules should 
be construed as merely regulative of the discretion vested in the High 
Court and not as curtailing its powers in proceedings for contempt. 











S. No. 464 of 1926. - 19th August, 1930. 
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Jurisdiction of the Madras High Court in matters of contempt traced. 


_ The Advocate-General (A. Krishnaswanu Aiyar) for 
the Crown. i 


V. Radhakyishnayya for party in contempt. 


Mr. Sell of Messrs. King and Partridge for plaintiffs. 
The Court delivered the following 


Jupcment.—The notice calls upon Mr. Ranganatham 
Naidu of Messrs. Dowden & Co. to show cause why he should 
not be committed for contempt. He appears and has been ex- 
amined. He says that he is the sole proprietor of Messrs. 
Dowden & Co. It is immaterial for the present whether this 
statement is true or not. ` Messrs. Dowden & Co. used to be 
frequently appointed by the Court, auctioneers to seil properties. 
In this case when the sale proclamation was settled the Master 
appointed them auctioneers to sell certain properties in execu- 
tion of a mortgage decree. Mr. Ranganatham Naidu admits 
that the properties were sold by him in May, 1930, and that 
he in due course received the sale proceeds. It was his obvious 
duty to have brought the money into Court. He failed to do so 
and the only excuse he is able to offer is that the Court was 
then closed. As the Master points out, this did not prevent him 
from bringing in the money. In any case it could have been 
brought on the 14th July when the Court re-opened. after the 
long recess. Again he made default and he, swore to an aff- 
davit on that day containing a report of the sale. . Though it 
was sworn on the 14th it was filed in Court only on the 18th. 
The case came up before the Master for the sale being con- 
firmed and he discovered that the money had not been paid. 
After’ some adjournments Mr, Ranganatham Naidu finally 
declared before the Master on the 28th July that he used the 
money for ‘his own purposes, having utilised it in payment of 
his own creditors described in the Master’s proceedings as Mul- 
tanese creditors. Several orders were made by the Master 
requiring Mr. Ranganatham Naidu to bring in the money and, 
owing to his continued default, the case was posted before the 
Court. As it was represented to me that if time was granted 
money would be forthcoming, I’ adjourned the case, I think, 
four times. I gave him every opportunity to fulfil his obliga- 
tion and’all he is able to’ say ‘to-day is, that if another adjourn- 
ment is granted money may be forthcoming. In his evidence 
he says that his liabilities far exceed his ‘assets, and if that is 
true there is very little possibility of the money coming in. 
Whether the statement in regard to his financial position is true 
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or not, I need not at present enquire. Mr. Ranganatham Naidu 
has committed a flagrant violation not only of the duty imposed 
upon him by the rules but has also disobeyed the successive 
orders made by the Master and by the Court. In these circum- 
stances he is guilty of contempt and he shall stad committed to 
prison for a term of six months from this date, unless ‘he shall 
at any time before the expiration of that term comply in all 
respects with the order for payment and purge himself of the 
contempt, in which case, he may apply for his discharge from 
imprisonment. (See for the form of the order Origanti Ven- 
kataratnam v. K. Destkachari*.) 

The notice issued to Mr. Ranganatham Naidu directs him 
to show cause not only why he should not be arrested but also 
why his properties should not be attached. As the learned 
Advocate-General has not been able to be present to-day I 
adjourn this part of the Motion to to-morrow. 

It only remains to add that these proceedings were taken 
by the Court swo motu, as Mr. Sell, who appears for the plain- 
tiffs in the case, not being sure of his legal position, did not: 
desire to take any part in them. 

As Mr. Ranganatham Naidu is in Court, I direct the 
bailiff to take him into custody: 


[His Lordship subsequently heard arguments on the ques- 
tion whether the properties of the person in contempt can be 
attached before the expiry of the term of imprisonment and 
delivered the following judgment on 26th August, 1930.] 


I adjourned this motion for considering the question 
whether the properties of the person in contempt could be 
attached. I directed notice to the Advocate-General and: have 
had the advantage of hearing his argument. Mr. Radhakrish- 
nayya, the counsel for the party, contends that under the Ori- 
ginal Side Rules, O. 21, R. 5, the Court cannot attach the 
property of the person in contempt until the term limited in the 
warrant of imprisonment (the period of six months in the pre- 
sent case) expires. It is the soundness of this contention that 
requires to be examined. The question is, what is the power 
possessed by the High Court in regard to contempt independent 
of the Original Side Rules? Secondly, can such power be cur- 
tailed by the rules, in any event, has it been so curtailed? As 
1 shall show presently, the High Court has inherited the powers 
of the old Supreme Court, which, in its turn, possessed the same 











— 


1. (1918) 36 M.L.J.° 461. 
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power and authority as the Courts in England. What then was 
the extent of the jurisdiction and power of the English Courts? 
In Perryman v. Dinham? the defendant having been committed 
to the Fleet for not performing a decree, a sequestration was 
granted and tht plaintiff was put into possession of the lands. 
The defendant objected that, he being in prison, the writ, 
amounting as it did to a double execution, was bad. This 
contention was overruled.. In Trigg v. Trigg? the defendant 
being in contempt for not producing certain deeds, was taken 
on an attachment and turned over to the Fleet; nevertheless, a 
sequestration was ordered to issue against him. In Dent v. 
Dent* it was held that the Court had power to grant a seques- 
tration, although no attachment had been issued. The question 
was more fully considered in Miller v. Miller’. „It was argued 
in that case that it was the universal rule in the Courts of 
Equity that before an order of sequestration was made, it should 
be preceded by the issuing of a writ of attachment. The 
learned Judge overruled this contention observing: 

“I have looked into the cases and I do not find that this practice 
is so universal as stated”.. 

The observations of Sir R. T. Kindersley in In re The 
East of England Bank® are cited in the judgment: 

“Tf the practice is that in order to obtain a writ of sequestration, 
you. must first get a writ of attachment, the effect is that there is no pro- 


vision for sequestration in the case of persons who are.not resident in 
England.” 

The attachment referred to in this case is, of course, the 
‘attachment of person. This case was followed in Allen v. 
Allen". Daniel states the law thus: 

“Tt was also competent to the party claiming the benefit of the 
decree, where the disobedient person either could not be arrested upon 
the process, or, having been arrested, remained in prison without paying 
obedience to the Court, to issue a writ of sequestration, directing the 
commissioners therein named to sequester the personal property of the 
defendant and the rents and profits of his real estates, and to keep him 
from the enjoyment of them, till he had cleared his contempt”—Daniel’s 
Chancery Practice, 8th Ed., Vol. I, page 789. 

The writ of sequestration referred to in the English books 
corresponds to what is known in this country as attachment of 
property. It is thus described in Edwards on Execution: 


“The process of sequestration is a writ directed to certain persons, 
nominated by the person prosecuting the judgment or order, empowering 





2. (1641-42) 17 Car. 1, f. 585: 21 E.R. 535. 
(1759) Dic. 325: 21 E.R. 294. . 4 (1867) L.R. 1 P. & D. 366. 
(1870) L.R. 2 P. & D. 54. 6. (1864) 10 Jur. (N.S.) 1093, 
7. (1885) L.R, 10 P. & D. 187, 
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them to enter upon the real estate of the disobedient person, and to receive, 
sequestrate, and take the rents and profits thereof, and also his personal 
estate, and keep the same under sequestration in their hands until he 
shall have performed the act required and cleared his contempt’ ’—1888 
Ed., page 268. 


The authorities I have cited show. that sequestration may 
issue after the man has been committed to jail, although the 
term of imprisonment has not expired. In such a case, seques- 
tration could issue concurrently with attachment by way of 
double process, 


This then was the extent of the power possessed by the 
English Courts. The High Court is invested, as I shall show, 
with the same authority and jurisdiction. 


_ The Supreme Court at Madras was established by the 
Charter of the 26th December, 1800. By clause 5 of that 
Charter, a Court of Record was constituted, to be called the 
Supreme Court of Judicature at Madras. By clause 8 that 
Court was invested with jurisdiction similar to the jurisdiction 
of the King’s Bench in England. In the same way, it was 
also invested with the equitable jurisdiction of the kind pos- 
sessed by the Court of Chancery. Clause 31 of the Charter, 
after enacting that the Supreme Court shall be a Court of 
Equity, proceeds to declare that it shall have the same power as 
the Court of Chancery in Great Britain, to administer justice 
and to compel inter alia obedience to the decrees and orders 
of the Court. The same clause very clearly provides that the 
Supreme Court shall exercise this power, as far as possible, 
in the same manner and to the same extent, as the High Chan- 
cellor of Great Britain. Thus, the power of the Supreme Court 
to punish for contempt was as extensive as that possessed by 
the Courts in England. l 


‘The High Court has inherited this power of the Supreme 
Court. Section 1 of the High Courts Act of 1861 says that it 
shall be lawful for His Majesty by Letters Patent to establish 
a High Court of Judicature at Madras. Section 8 provides 
that upon the establishment of such High Court, the Supreme 
Court and the Court of the Sudder Adawlut and Foujdarry 
Adawlut shall be abolished. Section 9 deals with the jurisdic- 
tion and powers of High Courts. It provides ter alia that, 
save as by such Letters Patent may be otherwise directed and 
without prejudice to the legislative powers of the Governor- 
General of India in Council, the High Court to be established 
shall have and exercise all jurisdiction. and every power and 
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authority in any manner. vested in any of the abolished Courts 
at the time of their abolition. 


In pursuance of this Act, a Letters Patent was issued and, 
while it recite, in its preamble the provisions of section 9, does 
not restrict the power and jurisdiction of the High Court to 
punish for contempt. Nor has its power and authority, in so 
far as it is material to the present purpose, been curtailed or 
affected by any enactment of the Governor-General in Council. 
Finally, section 106 of the Government of India Act, which re- 
peals the High Courts Act, provides that ‘the several High 
Courts shall have all such jurisdiction, powers and authority 
as are vested in them at the commencement of the Act. The 
result is, that the High Court has the same power in this respect 
as was possessed by the old Supreme Court. 


The next question that arises relates to the effect of 
O. 21, R. 5 of the Original Side Rules. It is under clause 
37 of the Letters Patent and sections 122 and 129 of the Civil 
Procedure Code that the High’ Court is empowered to frame 
rules. It is in respect of proceedings in civil cases that power 
to make rules is conferred by these provisions. It has been 
suggested that the present motion to commit for contempt is a 
criminal matter and that the rules made by the High Court in 
so far as they deal with matters of a criminal nature are wltra 
vires. It is unnecessary to discuss this position, nor the cases, 
such as, O’Shea v. O’Shea®, that have been cited on the point. 
I shall assume without deciding, that O. 21, R. 5 of the Origi- 
nal Side Rules is intra vires. Then, another question arises: 
The power that is conferred in regard to making rules is in 
respect of regulating procedure. If R. 5 has the effect of re- 
stricting the power of the High Court as suggested by the 
party’s "Counsel, can it be treated merely as a rule of procedure ? 
As I have come to the conclusion that, on its true constr uction, 
the rule has no such effect, it is unnecessary to decide this point. 
R. 4 provides that the Court may commit the person in con- 
tempt to jail for such a limited time as it thinks fit. Rule 5 
then goes on to.say that if at the end of the time limited in the 
warrant of imprisonment, the party persists in his disobedience, 
his property may be attached. The question is, what is the 
effect of this rule? It merely enacts that, on the expiry of a 
certain period, the Court may issue a certain process. This 
shows how the discretion of the Court may ordinarily be exer- 
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cised. In my opinion, no greater effect should be given to this 


. rule. It would be wrong to hold by mere inference, that the 


power which the Court undoubtedly possesses is taken away. 


“Statutes which limit or extend common law rights must be expressed 
in clear unambiguous language, such, as those which talfe away the juris- 
diction of the High ‘Court of Justice’—27 Halsbury, page 150. 


“No statute operates to repeal or modify the existing law, whether 
common or statutory, or to take away rights which existed before the 
statute was passed, unless the intention is clearly expressed or necessarily 
implied’’—p. 167. i 


Here, we are not dealing with a statute, but with a rule 


made by the High Court, and these maxims apply with greater 


iorée. It is not only natural but proper to construe the rule 
in question, in the sense that it is merely regulative of the dis- 
cretion, which: undoubtedly vest in this Court. I have, there- 
toré, come to the conclusion that attachment can issue against 
the property belonging to the party, although he is still in jail. 
‘I was accordingly about to direct attachment but the party 
has cleared his contempt by paying the amount to the plaintiff's - 
attorneys. They have reported satisfaction of the decree to the 
extent of Rs. 34,975, the entire sale proceeds, (I having 


‘disallowed the party in contempt not only the auctioneer’s re- 


muneration but also his charges’ for actual expenses incurred). 
The contempt having been cleared, there is no further need to 
attach his properties. 


B-V.YV. Order for attachment not made. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—Mr. Justice WALLACE AND MR. Justice 
ANANTAKRISHNA AIYAR. 


Meenakshi Ammal and others .. Appellants* 
. (L. Rs. of the 1st Plaintiff and Party Appel- 
lant in the High Court) 
v. . 
A. Rangaswami Aiyar and another .. Respondents 
(Defendant and 2nd Plaintiff). 
Madras Estates Land Act (I of 1908), S. 112—Proceedings to recover 


arrears of rent—Notice sent to Collector—Subsequent sale of holding by 
landholder—Right to continue rent proceeding. 


The landholder legally initiates proceedings under S. 112 of the 
Madras Estates Land Act if he sends the notices contemplated by the 





- *S.As. Nos. 2242 and 2243' of 1927. - -3rd December, 1929, 
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section to the Collector in proper time. It cannot be said that the pro- 
ceedings are initiated only when the ryots are actually served with those 
notices. 


The landholder agreed on the 5lst March, 1920, to transfer his rights 
in certain property to a stranger. in June, 1920, and on the 15th August, 
1920, he instituted®proceedings by sending the notices under S. 112 to the 
Collector in order to recover arrears of rent due to him in respect of that 
property. Subsequently, on the 16th August, 1920, hè sold the property. 


Held, that the landholder had the right to initiate proceedings at the 
time that he did, and that he could continue, the same even after the sale. 


Forbes v. Maharaj Bahadur Singh, (1914) L.R. 41 I.A. 91: LL.R. 
41 Cal. 926: 27 M.L.J. 4 (P.C.), explained. 

Second Appeals against the decrees of the District Court of 
Ramnad at Madura in Appeal Suits Nos. 8 and 9 of 1924 pre- 
ferred against the decrees of the Court of the Special Deputy 
Collector of Manamadura in Summary Suits Nos. 242 and 250 
of 1922, respectively. 
`. T. R. Ramachandra Aiyar, P. R. Ganapathi Aiyar and 
K. P. Panchapagesa Aiyar for appellants. 

C. S. Venkatachariar and M. S. Venkatarama Aiyar for 
respondents. , 

- The judgment of the Court was ET by 


Anantakrishna Aiyar, J—The landholder proceed- 
ed to take steps under section 112 of the Estates Land 
Act to attach and sell the holding of the ryots for non-payment 
of arrears alleged to be due to him by the ryots. The ryots 
instituted the two suits, S.S. Nos. 242 and 250 of 1922, to set 
aside the attachment under section 112. Second Appeal No. 2242 
relates to the suit filed to set aside the attachment in respect of 
the arrears for fasli 1329 and Second Appeal No. 2243 relates 
to the suit similarly instituted to set aside the attachment made 
by the landholder in respect of the arrears for fasli 1328. The 
main pleas raised by the ryots, the plaintiffs in these suits, 
were that the landholder had agreed on the 31st March, 1920, 
to transfer his rights as landholder in favour of a stranger. 
He took proceedings in respect of rent due for fasli 1329 on 
15th August, 1920, and in respect of rent due for fasli 1328 
in June, 1920. The sale-deed, however, was executed only on 
the 16th August, 1920. On these facts, the plea raised by the 
ryots that the landholder had no locus standi to- take proceed- 
ings under section 112 of the Estates Land Act was overruled 
by both the Lower Courts. There was also a question raised 
on behalf of the ryots as to whether they had encroached on 
some portion of the Mulaimal land, and, if so, what rent was 
due by them in respect of the same for the faslis in question. 
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The first’ Court held that the encroachment was proved, whereas 
the Lower Appellate Court held that Ex. VI was not reliable, 
and that the alleged encroachment was not proved and conse- 
quently that the ryots were not bound to pay anything in respect 
of the alleged encroached lands. The ryots thave preferred 
these second appeals. 


The first point raised by the learned Advocate for the 
appellants in these cases is that the landholder is not entitled to 
take, or to continue, proceedings under section 112 of the 
Estates Land Act. The learned Advocate argued that the 
decision of the Privy Council in Forbes v. Maharaj Bahadur 
Sing is an authority for the position that after a land- 
holder transferred his interest as landholder in the lands to a 
stranger, he is not entitled to take any steps in respect of any 
past arrears under the Madras Estates Land Act. For the pur- 
pose of disposing of the present appeals, we think it is enough 
to confine our decision to the actual facts of these two cases. 
As already remarked,’ the landholder had initiated proceedings 
under section 112 of the Estates Land Act ‘before he transfer- 
red his interest in the land to a third person. The case is not 
therefore one where a landholder, after a transfer of his rights 
in the lands, began’ proceedings under the Estates Land Act, 
The learned Advocate, however, argued that proceedings under 
section 112 could be taken to be initiated only when the ryots 
were actually served with notices. We are unable to agree with 
that contention. The landholder legally initiates proceedings 
under ‘section -112 if he sends the notices contemplated by sec- 
tion-112 to the Collector in proper time. It is not disputed that 
the landholder’s acts in sending the notices were in fact before 
he sold the properties to a stranger by a document dated the 
16th August, 1920. In the Privy Council case their Lordships 
took care to remark at page 939: 


‘““The right to proceed to sale in one case, in the other to eject, is 
dependent on the existence of the relationship of landlord and tenant at 
the time when the remedy provided by law is sought to be enforced.” 


. Having regard to the facts of the present case, the land- 
holder had the right to initiate proceedings at the time that he 
did, and therefore the learned Advocate’s argument on the first 
point is not, in our view, sustainable. l 

The second question -raised was that the Lower Appellate 


Court had not made deductions in respect of interest and road 
cess, in respect of the ryots’ claim allowed on appeal. We 
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think that the Lower Appellate Court should have, when. it de- 
creased the amount of rent payable, also made a proportionate 
decrease in the amount of road cess and railway cess, and also 
interest ‘payable, The decrees of the Lower Appellate Court 
will be modified accordingly, in that the landholder’s claim to 
road cess, railway cess and interest will be proportionately de- 
creased on the amounts disallowed by it. 

The learned Advocate also argued that the rate at which 
the Lower Courts calculated railway cess and road cess was in 
excess of what was allowed by law. Such a question has not 
been raised in the Lower Courts and we cannot allow the learned 
Advocate to raise that point for the first time here in Second 
Appeal. 


r 

The last point that he raised was that patta was not pro- 
perly served upon the ryots. This is not one of the points men- 
tioned by the Lower Appellate Court to have been raised before 
it. In -fact the Lower Appellate Court specifically remarks 
that, excepting the points dealt with by it, no other points were 
raised before it. Therefore we cannot allow this point to be 
raised before us in the circumstances. 


Nor can we allow him to raise another point, namely, that 
the amount claimed in the attachment notices was not the 
amount actually due, because there were some subsequent pay- 
ments. i 
For these reasons we think that, except in respect of the 
modification made above, the decrees of the Lower Courts 
should be confirmed. As the appellants have substantially 
failed, the Second Appeals will be dismissed with costs. 


B.V.V. . Decrees modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE RAMESAM.' a 


Gunepally Thammayya and others .. Appellants* 
~ (Defendants) 


v. l 
Sri Rajah Tyadapusapati Khandendu Dhora Sri 
Viswanadha Mallapuraj Dakshinakavat Duga- `’ ON 
raj Bahadur Garu a Respondent (Plaintiff). 


Ganjam and Vizagapatam Agency Rules, R. 56—Suit for rent under 
S. 77, Madras Estates Land Act, 1908—Appeal to Agent—Limitation—A ppli- 
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cability of -S. 191, Madras Estates Land Act—S. 56 of Agency Rules if 
ultra vires—Scheduiled Districts Act, 1874, S. 5 (a)—General and Special 
Acts—Rules of interpretation. 


Held, (on a difference of opinion between Anantakrishna Aiyar and 
Curgenven, JJ.), that the period of limitation applicable to appeals pre- 
ferred to the Agent to the Governor of Vizagapatam from decrees passed 
by the Special Assistant Agent, Vizagapatam Agency, in suits for rent 
instituted under S. 77 of the Madras Estates Land Act is six weeks as 
provided for by R. 56 of the Vizagapatam Agency Rules, and not thirty 
days. as provided for by S. 191 of the Madras Estates Land Act. 


_ Held, also, that R. 56 of the Agency Rules is not ultra vires, because 
jt is not a rule “restricting’’ the operation of the Madras Estates Land Act 
but is one merely “modifying” it within the meaning of S. 5 (a) of! the 
Scheduled Districts Act. 


Rules as to interpretation of general and special Acts stated and 
applied. 


Second Appeals against the decrees of the Court of the 
Agent to the Governor of Vizagapatam in Appeal Suits 
Nos. 8 to 19 of 1926 preferred. against the decrees dated 14th 
June, 1926, of the Court of ie Special; Assistant Agent at 
Koraput in E.L. Suits Nos. 2 to 9 and 11 to 14 of 1926, 
respectively. 

V. Govindgrajachari for appellants. 

Y. Suryanarayana for respondent. 

These Second Appeals first came on tor hearing before 
Anantakrishna Aiyar and Curgenven, JJ., who delivered the 
following differing 

Jupements. Anantakrishna Atyar, J—The Zamindar of 
Pachipenta filed a batch of suits in the Court of the Special 
Assistant. Agent at Koraput under section 77 of the Madras 
Estates Land Act against the defendants therein, who are 


. ryots of Sunki village, to recover rent due for Faslis 1332 to 


1334. The defendants denied the plaintiff’s right to rent, and 
alleged that there was no relation of landlord and tenant exist- 
ing between the parties, that the lands belonged to some Mokha- 
sadars of Sunki to whom they have been paying rent. They 
further pleaded that the suit Kadapa was not valid and binding 
on the defendants. The Trial Court found against the conten- 
tions of the defendants and decreed the suits in plaintiff’s 
favour. The defendants preferred appeals to the Court of the 


:Agent to the Governor, Vizagapatam. The learned Agent to 


the Governor, Vizagapatam, dismissed the appeals on the pre- 
liminary ground that the appeals were filed after the expiry of 
30 days prescribed by section 191 of the Madras Estates 
Land. Act. He held that the time allowed for preferring an 
appeal ‘under the Estates Land Act was 30 days, and not six 
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weeks as provided for by R. 56 of the Vizagapatam Agency 
Rulés, The defendants have preferred these second appeals. 

The learned’ Advocate for the appellants argued that the 
special period of limitation prescribed by the Agency Rules, 
which are in force’in the Scheduled Districts, governs the case, 
and not the general period of limitation prescribed by section 191 
of the Estates Land Act, which, he submitted, is the general law 

‘regulating the relationship between the landlord and tenant 
in the Presidency. He submitted that regard should he had 
to the well-known maxim of law that the general law must 
give way to the special law applicable, and he contended that 
having regard to the local conditions (of which difficulty of 
communication is one), the “Agency Rules have prescribed a 
special period of limitation for appeals to be preferred in the 
Agency tracts to the Government Agent. The learned Advo- 
cates are agreed that if the period of limitation applicable to 
these appeals be six weeks, then the appeals were not barred by 
limitation, but that if the period of limitation be only thirty 
days, then the appeals were barred. , 

During the argument, the learned Advgcate for the res- 
pondent contended that under section 6 of the Scheduled Dis- 
tricts Act (XIV of 1874), the Local Government may from 
time to time regulate the procedure of the officers appointed 
under the Act to administer civil and criminal justice, etc., 
“but not so as to restrict the operation of any enactment for the 
time being in force in any of the said districts.” He 
argued that R. 56 of the Vizagapatam Agency Rules 
prescribing six weeks for appeals, if taken to be applicable to 
appeals, under the Estates Land Act, would restrict the opera- 
tion of the Estates Land Act which is in force in the Scheduled 
Districts, and, as such, would be ultra vires. 

I am unable to agree with that contention. The Local 
Government has got power under Act XIV of 1874 to regu- 
late the “procedure” of the officers appointed under that Act; 
Statute of Limitation is part of law of “procedure”. This 
proposition was, in fact, not contested before us, and it is only 
necessary to quote the following passage from the judgment 
of the Privy Council in the case reported in Her Highness 
Ruckmaboye v. Lulloobhoy Mottichund'. The Privy Council 
observed: 


“In truth, it has become almost an axiom in jurisprudence, that a 
law of prescription, or Jaw of limitation, which is meant by that denomi- 
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heaton: is a law relating to procedure having reference only to the ler 
ort,” 

Therefore, the Local Government has got power to pro- 
vide periods of limitation applicable to various proceedings. 
before such officers, . The real question, therefore, is whether 
R. 56 of the Vizagapatam Agency Rules “restricts the opera- 
tion” of the Madras Estates Land Act. As far as I could see, 
the “operation” of the Act could be restricted either with re- . 
ference to particular classes of people, or with reference to any 
local area, or with reference to the time from which the Act is 
to have operation. If the rule in question does not restrict the 
operation of the Act in any of those, or similar, respects, I think 
it should be taken that the rule does not “restrict the opera- 
tion” .of any enactment within the meaning of section 6 of 
the Act. It may, of course, be said that any rule in any way 
(to however slight a degree) varying the substantial or the 
adjectival law contained in the Estates Land Act “restricts” the 
Act, in one sense; but I do not think that that is the meaning 
to be attached to the expression “restrict the operation of any 
enactment” occurring in the section. 

The learned Advocates who argued the case were able to 
trace a similar rule, prescribing six weeks for appeal, from the 
year 1840; it is well known that even now as regards facilities 
of communication, people in the Agency tracts work under a 
very ‘great disadvantage when compared with the people of 
other parts of the Presidency in general. One can, therefore, 
well understand why a comparatively long period of six weeks 
was fixed as the period of filing appeals, by R. 56, though in 
the other parts of the Presidency the period for preferring 
appeals has been for. many years only thirty days, and is so 
even at present. 

On the whole I have come to the conclusion that the rule 
in question is not. ultra vires, ` 

As regards the further question, I have no doubt that the 
Estates Land Act, which applies to the whole of the Presidency, 
should, in this respect, when considered in connection with the 
Agency Rules, be taken as a general law, whereas the Agency 
Rules should be taken as a special law, applicable to the Agency 
tracts. The Agency Rules have been framed to provide for 
the exceptional circumstances existing in that part of the Pre- 
sidency. If the rules be not ultra vires, I think it is clear from 
them that the Legislature considered the special case of the 
Agency tracts, and provided a special period of limitation in 
respect of appeals to be presented to the Agent to the Gover- 
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nor. The maxim that the special rule must- be applied in 
preference to the general rule should, in my opinion, govern 
the present case. Various passages from Maxwell on “Inter- 
pretation of Statutes,” Beal on “Cardinal Rules of Legal In- 
terpretation” nd Craies on “Statute Law” were quoted before 
us. I do not think it necessary to refer to them in detail. At 
page 470 of Beal’s book, the rule is considered with reference 
to ‘‘prior- general and subsequent special statutes”. It is there 
stated: 


‘Where there are provisions in a special statute which are clearly 
inconsistent with the provisions of a prior general statute, the provisions 
of the general statute must yield to those of the special-statute. If the 
“special statute gives in itself a complete rule on the subject, the expres- 
sion of that rule will undoubtedly amount to an exception of the subject- 
matter of the rule out of the general Act.” 


Various authorities are quoted in support of the proposi- 
tion at pages 470 and 471. 

As, in my opinion, Agency Rule 56 is not ultra vires, I 
would allow these appeals, reverse the decrees of the Appellate 
Court and remand the appeals to the Lower Appellate Court 
for fresh disposal according to law. Costs here and in the Lower 
Appellate Court will abide the result. Court-fee paid on the 
second appeal memoranda will be refunded to the appellants. 

Curgenven,; J—I regret that I find myself in disagree- 
ment with my learned brother as to the meaning to be attached 
to the words “so as to restrict the operation of any enactment” 
occurring in clause (b) of section 6 of the Scheduled: Districts 
Act. 
Section 5 empowers the Local Government to extend to 
any of the Scheduled Districts, or any part of any such district, 
any enactment which is in force in any part of British India at 
the date of such extension. Section 5-A ‘provides that, in so 
extending an enactment to a scheduled district or part thereof, 
the Local Government may declare the operation of the enact- 
ment to be “subject to such restrictions and modifications” as 
it thinks fit. 

In construing the words “restrict the Operation” in 
section 6 we may, I think, consider what meaning should be 
attached to the grammatical variant of the same phrase occur- 
Ting in the next preceding section—‘“the operation to be subject 
to such restrictions’. Does it mean, or mean only, that the 
Local Government may reéstrict the operation of the enactment 
as a whole to a particular area, or a particular class or a parti- 
cular time? Clearly not to a particular area, because ~ the 
section. .elsewhere provides for this by permitting the enact- 
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ment to be extended to a scheduled district “or part thereof”. 
The extension of an enactment to a particular class, where but 
for such a restriction, it would apply more. generally, would be 
so rarely called for that I cannot believe that the Legislature 
had in view any such object in drafting the section; nor.do I 
think, if the Act intended to confer upon the Local Government 
power to withdraw an enactment once extended, it would not 
have conferred it in more express terms. . Let us then see what 
powers it was clearly expedient to give to the Local Govern- 
ment in extending an enactment to an area hitherto not “brought 
within . . . . the operation of the general Acts and Re- 
gulations and the jurisdiction of the ordinary Courts of Judi- 
cature.” Among those powers it was surely advisable to 
include (a) a power to exclude certain provisions of the enact- 
ment, and (b) a power to substitute for any provision a pro- 
vision deemed more appropriate to the circumstances. prevail- 
ing in the area. It appears to me that these two classes of 
power are intended to be conferred when it is said that the 
“Local Government may declare the operation of the enactment 


. to -be subject to such restrictions and modifications as that 


Government thinks fit.” . Deny to.the word “restrictions” the 
meaning I seek to attach to it and it becomes very doubtful 
whether the Local Government by force merely of the word 
“modifications” would be competent to omit without replace- 


` ment any provision of an enactment which it was extending. 


Turning now to the meaning of the same phrase 
in section 6, we must, I think, endeavour to give it a 
construction if possible in keeping with the circumstances likely 


_ to arise and therefore in contemplation when the section was 
. framed. Of the two meanings which the phrase may bear, 
_ should we choose that which would provide that by a regulation 
. Ọf procedure the Local Government may not withdraw the ope- 
„ration of the enactment from any area or class, or limit it to 


any period; or should we adopt the alternative construction 
which forbids the Government to override a statutory provision 


-by prescribing a rule of procedure? I cannot myself easily 
. conceive of any circumstances in which a Local Government 
- might be tempted to secure a result of the former sort by a re- 

: .gulation of procedure, nor do I think that any such misuse of ` 
. rule-making power can have been in contemplation when the 
, section was framed. On the other hand in arranging to pro- 
. vide the scheduled districts with a body of law and of rules 
.. having the force of law, and, for the latter part of that purpose, 
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in investing. the Local Government with power to make rules, 
one would expect to find included in the enabling Act an inter- 
diction against any rule that would conflict with the terms of,. 
and thereby’ restrict the operation of, any enactment. . 

In the present case-the conflict -has arisen with regard to 
two rules of limitation, one laid down by statute, the- other 
prescribed by rule. Something has been said before us as. to 
the superior appropriateness ofthe period fixed by the latter. 
means to the- special conditions of the Agency tracts; but the 
answer may perhaps be that it was open to the Local Govern- 
ment by virtue of section 5-A to exclude statutory provi- 
sions relating to limitation if it wished to apply a six weéks’ 
rule to all cases. 


My view accordingly is that. the rule of limitation. con- 
tained in R. 56 of the Agency rules would, if applied to the 
appeals before us, offend against the terms of section 191 of 
the Madras Estates Land Act and, if deemed to prevail over 
that section, would pra tanto “restrict the operation of the 
Act”. It is, therefore, ultra vires. I would, therefore, con- 
firm the decrees of the Lower Appellate Court, and dismiss the 
Second Appeals with costs. 


Result—As we are divided in opion as to the decision 
to be given on the question, 

“Whether the period of limitation applicable to appeals preferred to 
the Agent to the Governor of Vizagapatam from décrees passed by Special 
Assistant Agent (Vizagapatam Agency) in suits for rent instituted under 
section 77 of the Estates Land Act is six weeks as provided for by R. 56 
of the Vizagapatam Agency Rules, or thirty days as provided for by 
section 191 of the Madras Estates Land Act,” ` 
the matter will be placed before the learned Chief Justice 
so that the case may be heard by one or more of the other 
Judges of this Court as his Lordship may direct. 


. The Second Appeals having been referred to a third Judge 
the Court (Ramesam, J.) delivered the following 


JupcmMENntT.—These second appeals have been referred to 
me by My Lord the Chief Justice on account of the difference 
‘of opinion between my brothers Anantakrishna Atyar and 
Curgenven, JJ., who first heard them. They are filed under 
. the Agency Rules applying to the Scheduled Districts. 


The Zamindar of Pachipenta filed suits for rents under 
section 77 of the Madras Estates Land Act against his ryots 
and they were decreed by the Assistant. Agent. The ryots 
filed appeals to the Agent to the Governor at Vizagapatam. 
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These appeals were filed more than thirty days but within six 
weeks after the decrees. The time prescribed for appealing 
against a decree for rent to the District Collector is thirty days 
under section 191 of the Madras Estates Land Act, and six 
weeks under R. 56 of the Agency Rules. The Collector dis- 
missed the appeals on the ground that they were barred by 
limitation applying section 191 of the Madras Estates Land 
Act. The ryots filed these second appeals against those decrees. 
The question is’ which rule ought to be applied. 


The first point argued by the learned Advocate for the 
respondent is that R. 56 of the Agency Rules does not apply 
at all to appeals under the Estates Land Act, and only section 
191 of the Act applies, and there is no question of conflict 
between the two sections. This argument does not seem to have 
been addressed before the learned Judges, or any rate, if it was, 
they apparently have not agreed with this contention. The 
contention is based on the fact that R. 1 defines the powers of 
the Agents and Assistant Agents followed by the heading 
“Civil Justice’? which is the heading of the rules from R. 2 
onwards. The learned Advocate contends that “Civil Justice” 
excludes judicial matters in Revenue Courts, that is, he takes 


the words “Civil Justice” in a narrow sense, namely administra- 


tion of justice before ordinary civil courts of the land, such 
as the District Munsif, Subordinate Judge, District Judge and 
the High Court and Courts corresponding to them. But of 
course the word “Civil” has two senses—the narrow sense con- 
tended for by the Advocate and a larger sense, that is, as opposed 


to criminal only. In the Agency Rules of 1860, which were 


superseded by the present Agency Rules which were passed in 
1924, the first six rules related to criminal justice and from 
R. 7 onwards they related to civil justice including Revenue 
Courts (vide Rule 10).. When the Criminal Procedure Code 
of 1862 was passed the first six rules were repealed as the 
Code applied to the Agency tracts. But the rules from R. 7 on- 


‘wards remained in force up to 1924, when they were super- 


seded by the present rule; and a perusal of the present rules 
show that they were based on the former rules from R. 7 on- 
wards. This comparison leads one to the view that the head- 


- ing “Civil Justice” is used in the larger sense. 


But the same conclusion can be reached without an exami- 
nation of the former Agency Rules. Rule 1, sub-clause (2) 
says that the Agent to the Governor will have the same powers 
as are vested in the District and Revenue Courts in the ordi- 
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nary districts and the Agency Divisional Officers will have- 


the same powers as the Subordinate and Revenue Courts for 
the trial and determination of suits. That means that, for 
revenue suits also, the Agents and the Agency Divisional 
Officers were cénstituted Courts under whatever: enactment the 
. fevenue litigation may arise. This paragraph is not- confined 
to the Estates Land Act. Then the section says that these 


powers are vested “subject to the modifications contained .in 


these rules,” that is, the powers conferred upon .the District, 
Subordinate’ and Revenue Courts under the enactment .under 


which the litigation may arise are conferred upon the Agents. 


and Agency Divisional Officers, but subject to the modifica- 


tions contained in the Agency Rules, that is, rules from R. 2 on- 


wards to the end. By the express language of these rules, 
therefore, Rr. 2 to 56 apply to the Agents and Agency. Divi- 
sional Officers exercising the powers of Revenue Courts. 


Whether this provision is valid or is ultra vires is of course 
another matter. But on the face of the sues R.. 56 applies _ 


to the Revenue Courts. 


The next question is whether R. 56 prevails over or other- 
wise stands in the place of section 191 of the Estates Land Act; 
and this question was considered by the learned Judges who 
first heard the second appeals from the point of view whether 
the rule is ultra vires: Before I address myself to this point 
of view, I wish to approach this question from another point 
of view, namely, that perhaps such a question, namely, whether 
R. 56 is ultra vires does not arise at all. For this ‘purpose I 
proceed to refer to the old Agency Rules which were passed in 
1860. In 1898. there was a notification of the Government 
extending the Rent Recovery Act (the Act repealed- by ‘the 


Madras Estates Land Act) to the Agency tracts. But under 
that Act there were no suits for rent but suits to cancel dis- 


traints lay before a Collector and appeals against . the decrees 
of the Collector lay to the District Collector, in lien of whoin; 
we have got the Agent to the Governor in the Agency tracts. 
The question might have arisen whether the time for ‘appeal 
is the thirty days provided in the Rent Recovery Act ‘or the 
six weeks pr ovided by the then Agency ‘Rules. T am not aware 
of any case in which the point has actually arisen ‘and to dis- 
cuss it now-is unnecessary. Matters continued like this up to 
1908 when the Rent Recovery Act was repealed and the’ Estates 
Land Act was passed, and it applied | also to thé Ageney tracts: 
Section 208 of that Act contains a provision somewhat similar 
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to R. 1, sub-clause (2) of the present Agency Rules, that is, 
the Agent would be the District Collector or the District Judge 


and the Agency Divisional Officer would be the Collector for 


the purpose of the Estates Land Act. Under R. 16 of the old 
Agency Rules the time allowed for an appeal to*the Agent was 
six weeks. 

I now proceed to discuss the question whether in 1908, 
when the Estates Land Act was passed, section 191 of the 
Estates Land Act superseded R. 16 of the old Agency Rules 
for the purpose of appeals to the Agent under the Act or whether 
R. 16 continued to be in force unaffected by section 191. 

At first sight it may appear as if it is the same question as 
the question whether R. 56 of the present Agency Rules should 
prevail over S. 191 of the Estates Land Act. But it is not 
the same question. In 1908, when the Estates Land Act was 
passed, it came after the Agency Rules. In 1924, when the 
few Agency Rules were made, they came after the Estates 
Land Act, and from the point of view of the question whether 
the Agency Rules are ultra vires, this makes a considerable 
difference. So it is not the same question; and as, if it can 
be answered in a particular way with reference to the old 
Agency Rules, the other question does not arise at all, I pro- 
ceed to discuss it. 


Both R. 16 and section 191 have got statutory 
force. One is an actual section of an Act and the 
other is a rule ‘passed under statutory powers. The 
general rule is, the later statute repeals the earlier 
Statute, if both are equally general. But this rule 
is subject to an exception that, if the later Act is a general 
Act, but the earlier Act is a special Act, the earlier Act is 
generally not repealed by the later Act. Vide Craies on Statute 
Law, p. 316, citing Seward v. “Vera Cruz’. In the present case, 
undoubtedly from one point of view the Agency Rules are 
special and the Estates Land Act is general. The Agency 
Rules: apply only to a small area, Ganjam, Vizagapatam and 
Godavari, that is, they are similar to a local Act, whereas the 
Estates ‘Land Act applies to the whole Presidency. But it is 
suggested by the learned Advocate for the respondent that the 
Estates Land Act is special and the Agency Rules are general 
from another point of view, that is, the Estates Land Act 
relates to the relationship between the landlords and the tenants 
but the Agency Rules do not relaté to any particular class of 





2, (1884) 10 A.C. 59, 


whatever nature they may be. In this sense, no doubt the 
Agency Rules are general and the Estates Land Act is special. 
But in this sense, unless all the statute law of a country is 
contained only*in one Code, most Acts are special even if they 
refer to a very large area; for instance, the Contract Act, the 


Specific Relief Act and the Transfer of Property Act, though__ 


they apply to the whole of India, are all special Acts because 
they relate only to certain branches of the law of the country. 

The question then arises, when there is a conflict between 
two such special Acts each of which may be described as special 
in some particular sense, how far the later Act should prevail 
over the earlier Act. In such cases, it would seem that the 
rule is that’ the Court should lean against repeal of the earlier 
Act by implication and, unless it is absolutely clear that the 
operation of the first Act has to be curtailed by the later Act, 
the previous Act should be held to continue in force, even 
though the later Act may be regarded as special in some other 
sense. Illustrations of this are afforded by the decisions cited 
by the learned Advocate for the respondent. , For instance, in 
Mary Seward v. “Vera Cruz’”?, first we had Lord Campbell’s Act 
relating to claims for damages for loss of life by reason of a 
tort and later on the Admiralty Court Act of 1861 was passed 
giving jurisdiction over any claim for damage done by any ship. 
In this case it may be said that each Act is a special Act from 
one point of view but general from the other point of view. 
It was held that the jurisdiction under Lord Campbell’s Act was 
not affected and the Admiralty Court Act had no jurisdiction 
under the second Act. At page 68 Lord Selborne says: 

‘Now if anything be certain it is this, that where there are general 
words in a later Act capable of reasonable and sensible application without 
extending them to subjects specially dealt with by earlier legislation, you 
are not to hold that earlier and special legislation indirectly repealed, 
altered, or derogated from merely by force of such general words, without 
any indication of a particular intention to do so.” 

And he refers to the case of Hawkins v. Gathercole’. I 
may observe that he starts by saying: “Where there are gene- 
ral words in a later Act”. He does not refer to the nature of 
the later Act, general or special. As I will presently show, 
though the Estates Land Act may be regarded as a special 
Act rane one point of view, the provision in section 191 pro- 
viding thirty days for first appeals is really a very general 
provision and not in the nature of a special provision. 
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Court Act giving jurisdiction over defendants who had employ- 
ment within the city, though they did not dwell or carry on 
business there, and then came the County Courts Act of 1888. 
It was held that the first Act was unaffected by fhe second one. 
In In re Smiths Estate. Clements v. Ward’, an earlier Act 
43 Geo. 3, giving power to all persons to settle or devise lands 
or goods for any church, provided it was three months before 
death, was held not to be affected by the Married Women’s 
Property Act, 1882, which gave absolute power to married 
women to dispose of property by will. Here the later Act is 
a special Act in the sense that it applied to married women and 
noť to all persons, but the first Act is.special in the sense that 
it dealt with property given to church, whereas the Married 
Women’s Property Act dealt with all kinds of settlements and 
devises. l 


The general principle of a special Act not being repealed 
by a later Act was recognised by the Privy Council in a case 
from India in Unnoda Persaud Mookerjee v. Kristo Coomar 
Moitro There*their Lordships held that the rule of limita- 
tion under the Bengal Tenancy Act X of 1859 was not affect- 
ed by the rule of limitation in Act XIV of 1859 which is a 
general Limitation Act. Now in that case, the first Act of 
course was a special Act as it related to the relation between 
the landholders and tenants in the Bengal Presidency, but from 
another point of view it may be said that the second Act is 
also a special Act because it relates only to one particular ques- 
tion of procedure, namely, limitation of actions, and does not 
deal with any substantial rights, whereas the earlier Bengal 
Tenancy Act deals not only with a question of procedure but 
with questions of substantial rights also relating to landlords 
and tenants. But from the point of view of the area to which 
the Acts applied, undoubtedly the first was special and the 
second was not. Their Lordships after relying on the general 
tule as laid down in Fitzgerald v. Champneys’ refer with 
approval to the Full Bench decision in Poulson v. Madhusudan 
Pal Chowdhry®. In that case the learned Judges laid stress 
on the fact that the earlier Act was an Act applying to a 





4. (1891) 2 Q.B. 267. 5. (1887) 35 Ch. 589. 
6. (1872) 15 Ben. L.R. 60 (P.C.) (Note). 
7. (1861) 30 L.J. Ch. 777: 70 E.R. 958. 
8. (1865) Beng. L.R. Supp. Vol. 101 (F.B.). 


smaller area and the later Act applied to a larger area. In 
Thorpe v. Adams? Willes, J., said: 


‘The good sense of the law as laid down by my Lord is quite obvious: 
because, if a bill had been brought into Parliament to repeal the local 
Act, it never would have been allowed to pass into a law, etc., 


whereas, a general Provision in a public Act is discussed with Feference 
to general policy.’’ 


Thus it looks as if speciality in respect of local- 
ity is given greater importance rather than speciality in 
respect of the subject-matter; otherwise it would be impossible 
to compare the degree of speciality. Khan Gul v. Lakha 
Singh? discusses a question of conflict between the Contract 
Act and the Evidence Act with reference to applying the rule 
of estoppel against a minor and it was said that that construc- 
tion which avoids repugnancy and if possible gives effect to 
both enactments should be adopted. It seems to me therefore 
that section 191 of the Estates Land Act, unless it expressly 
says so, ought not to be held to have affected R. 16 of the old 
Agency Rules. 


The same matter may also be put in another way. The 
thirty days rule of limitation in ‘section 191 isnot a special pro- 
vision. It is really a general provision. That is the rule under the 
Limitation Act for all first appeals, and the whole of the 
Limitation Act was adopted in the Estates Land Act except a 
few sections with which we are not concerned. Vide section 211, 
clause (2) of section 211 brought in the whole part of the Limi- 
tation Act relating to appeals. So it looks as if the Estates 
Land Act has adopted wholesale the general provisions of the 
Limitation Act. But because the articles relating to appeals 
apply . only to appeals under the Civil Procedure Code and 
therefore these articles in terms will not apply to some appeals 
under the Estates Land Act because there is a change of 
Courts, it enacted section 191 so as to make the thirty days 
‘Tule applicable also to appeals from Collectors to District Collec- 
tors as well as to District Judges. So that we have a very 
general provision simply adopted and repeated for the purpose 
of the Estates Land Act and not a special provision modifying 
a general provision being specially adopted in a special law. So 
that even if the Estates Land Act is regarded as a special law, 
what we have is the general provision for first appeals adopted 
and repeated in it and not specially modified for its purposes. 
So that when we look at the specific provision now under dis- 
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-cussion the Estates Land Act -contains a general. provision, 


whereas the Agency Rules contain special provisions for the 
tract or area to which they apply. From this point of view 
also I hold that section 191 did not affect R. 16 of the old 
Agency Rules. So that from 1908 up to 1924 ¢ection 191 of 
the Estates Land Act never applied to the Agency tracts and 
R. 16 continued to be in force, that is, six weeks was the period 
for first appeals to the Agent. Now in 1924 the new Agency 
Rules were promulgated. They are merely rules consolidating 
and repeating the old rules in the Agency tracts. Section 191 
never having been in force in the Agency tracts, the notifica- 
tion issuing the Agency Rules did not seek to restrict the 
Estates Land Act as it had been prevailing in the Agency 
tracts. From this point of view the question discussed by the 
learned Judges, namely, whether R. 56 of the Agency Rules 
is ultra vires of the Madras Government, because of section 6 
(6) of the Scheduled Districts Act does not arise, and I hold 
that R. 56 is the only rule that applies to appeals. 


Assuming I am wrong in the above conclusion, I have tc 
discuss the question on the footing that section 191 applied to 
the Agency tract$ up to 1924. The question will then arise 
whether the new Agency Rules are wltra vires or not. Ananta- 
krishna Aiyar, J., held that they are not because R. 56 is 
not a rule restricting the operation of the Estates Land Act. 
Curgenven, J., held to the contrary. The phrase “subject to 
such restrictions and modifications” occurs in S. 5 (a) of the 
Scheduled Districts Act. The suggestion of Anantakrishna Aiyar, 
J., is that the word “restriction” occurring in sections 5 (a) 
and 6 is properly applicable to restriction in relation to areas 
or classes of persons and things of that kind. With reference 
to this suggestion Curgenven, J., observed that it could not 
mean restriction as to area because “the section (the learned 
Judge meant the Act) elsewhere provides for this by permitting 
the enactment to be extended to a scheduled district or part 
thereof”. He repeats the same idea lower down where he says: 

“Let us then see what powers it was clearly expedient to give to the 
‘Local Government in extending an enactment to an area not hitherto 
brought within the operation of the general Acts and Regulations.” 

Section 5 refers to the extension to the scheduled district 
or part thereof of an enactment which up to the extension did 
not apply to the scheduled districts. But where we are dealing 
with an Act which from the inception applied to the Agency 
tracts and it is desired to limit the operation of the Act to a 
particular area, section 5 has nothing to do with such a case; 
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and such limitation to one area-and the omission of another area 
cannot be done under section 5. - The power- to-do so must be 
conferred or refused’ by some other section. But the legisla- 
ture thought it fit not to confer such power on the Local Goy- 
ernment to nfake such restrictions and the word. “restriction’’ 
‘in section 6 is necessary to cover the case of an area. I, there- 
fore, do not agree with the reason given by my brother 
Curgenven, J., that restriction in section 6 cannot apply to area. 


Then again, as to whether the restriction may refer to a 
particular class, Curgenven, J., Observes that such a thing would 
be rarely called for. This is true. But that such a thing may 
be called for in the Agency tracts is clear from R. 9 of the 
old rules relating to the Zamindars, Bissoyees and other feudal 
chiefs, and R. 10 referring to succession of Hill Zamindaris. 
He then points out ‘that the restriction was intended for the 
case ofa ‘power to exclude certain provisions in an enactment, 
I agree that the restriction may include such cases. But I do 
not agree that it is confined to this particular class. It may 
include also the cases of areas and persons. No doubt the 
‘word “modification” will not cover a case where it is intended 
to modify certain provisions of an enactment and the word 
“restriction” would be necessary. But where it.is a question 
of substituting one provision by another provision which would 
bė more appropriate certainly the word “modification” will do. 
Curgenven, J., seems to be of that opinion in the particular 
paragraph where he deals with this question. But, if so, R. 56 
- on the footing that it is sought to change the period in section 
191 of the Estates Land Act is really a provision substituting 
one period, namely, six weeks, which was thought to be more 
proper for another period and, therefore, a modification. After 
all, some meaning must be given to the word “modification” 
which is mentioned in section 5-A but omitted in section 6. 
I am of opinion that the particular case with which we are 
dealing is a case of modification and not restriction. If the 
whole section is omitted one would perhaps say that it was res- 
_ triction; but.where it was a case of not omitting a section but 
substituting something for some other thing in it, I am of 
Opinion that it is a modification. I, therefore, think that, even 
from the second point of view, R. 56 of the Agency Rules is 
not ultra vires. 


I, therefore, hold that Rule 56 applied to the appeals before 
the Agent and they were not out of time. I, therefore, reverse 
. the judgment of the Lower Court and remand the appeals to 
R—97 
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Thaminayya þe disposed of according to law. The respondent will pay the 
Dogaráj costs of the S.A. No. 2107 to the appellant. No order as to 
‘Bahadur costs in the other second appeals. The Court-fees in all 
mats the second appeals will be refunded. 

‘Ramesam,J- I may add that, if it were necessary, I wotild excuse the 

-delay committed by the appellants before the Agent’s Court 
‘under section 4 of the Limitation Act which certainly applies 
to the Estates Land Act. But of course it is desirable to de- 


cide the point'as excusing delay may not be available hereafter. 
B.V.V. > ——— _ Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE KĶUMARASWAMI SASTRI AND 
Mr. Justice PAKENHAM WALSH. 


Prasanna Venkatesa Rao and others .. Appellants* 
(Plaintiffs) 

Pe v. l l 
K. Srinivasa Rao and others .. Respondents 
an (Defendants), 

Ld . 
: Association for religious purposes—Societies Registration Act (XXI of 
Tene -1860)—Memorandum of Association—Resolution by the majority, opposed 
Rao ` to the constitution—Ultra vires. 

<u . In a general body meeting of a Sabha formed by the disciples of the 
Srinivasa „various Madhwa mutts “for the uplift of their doctrine,’ a resolution for 


. giving priority to the head of one of the mutts in the receiving of thirtham 
‘was passed by the majority. The resolution being opposed fundamentally 
to the constitution of the association, it was sought to bring it within a 
„clause of the Memorandum of the Association and the Rules and Regula- 
_ tions pertaining thereto, by which the council was empowered to frame 
such by-laws ‘as were not inconsistent with the rules and regulations as 


-the association might consider necessary for the conduct, maintenance, and 
upkeep of .the Sabha. 


Held, that the disciples of one mutt, though they formed the majority 
-of the mémbers, have no right virtually to drive the other members of 


the Sabha by the passing of a resolution which could give their Guru 
. priority. 


At is.not open to the majority of the members of the association to 
_ alter the. fundamental principles upon which the association is founded. 
Milligan v. Mitchell, (1837) 3 My. & Cr. 72: 40 E.R. 852 at 856 and 
Free Chirch of Scotland (General Assembly of) v. Overtoun (Lord). 
Macalister v. Young, (1904) A.C. 515, referred to. 
Per Pakenham Walsh, J—A corporation can, no doubt, do what is 
incidental to the purpose of its business, but it cannot travel outside ‘the 
same, i 


Dundee Harbour Trustees v. D. & J. Nicol, (1915) A.C. 550, referred 


_ to 





*Appeal No. 219 of 1925. 20th November, 1929, 


not inconsistent with the rules and regulations as it may consi- 
der necessary for the conduct, maintenance, and upkeep of the 
Sabha and a like power to alter, modify or rescind any such 
by-laws, so long as such by-laws are passed at the annual 
general meeting of the Sabha. If the matter related merely: 
to the internal management without in any way affecting the 
fundamental basis on which the Sabha was started, the majority 
decision would bind the minority, however:. galling it -may be3 
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wanted a scheme to be framed. However this may be, it seems 
to me that justice has to be done to the parties and mere expe- 
diency cannot entitle the Court to deny justice to the majority. 


Tt is clear that it is not open to the majority to alter thé 
fundamental principles upon which the Association is founded. 
I may refer to Milligan v. Mitchell’ and Free Church of. Scot- 
land (General Assembly of) v. Overtoun (Lord). Macalister 
v. Young’. 

In Milligan v. Mitchell? it was held that it was not com- 

petent to the members of the Association to alter . 
“the fundamental principles upon which the association was formed 
and destroy the trusts upon which the property was held, but only to 
altering the laws or making new laws, so far as might be consistent with 
such principles and trusts.’ 

In that case, a chapel was erected and dedicated exclusively 
as a place of worship for Presbyterians who conformed to the 
discipline and doctrines of the National Church of Scotland. Then: 
there was a resolution passed subsequently, whereby other 
preachers were allowed to preach and the question was how far 
the resolution passed by the general body was valid. In Free 
Church of Scotland (General Assembly of) v. Overtoun (Lord). 
Macalister v. Young? Lord Davey observed at page 645: 

“The question in each case is, What were the religious tenets and 
principles which formed the bond of union of the association for whose 
benefit the trust was created? I do not think that the Court has any 
test or touchstone by which it can pronounce that any tenet forming 
part of the body of doctrine professed by the association is not vital, 
essential, or fundamental, unless the parties have themselves declared it 
not to be so. The bond of union, however, may contain within itself a 
power in some recognised body to control, alter or modify. the tenets and 
principles at one time professed by the. association. But the existence of 
such a power would have to be proved like any other tenet or principle 
of the association,” i 

I may also, in this connection, refer to Attorney-General 
v. Anderson’. It was held in that case that where property 
was directed to be held in trust to be used:as a meeting-house 
for Protestant Dissenters of the Presbyterian or Independent 
denomination, a resolution to transfer the chapel and congre- 
gation to the Presbyterian Church of England though passed 
by a majority was invalid. 


In the view I take that the giving of precedence in the 
matter of thirtham will be a fundamental alteration of the 
principles on which the Sabha was (founded?) and is not a 
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matter of mere internal management, it is unnecessary to refer- 
to Cooper v. Gordon* and the other cases cited by the res- 
pondents’ advocate, as to the Court not interfering in affairs 
of internal management decided upon by the majority of 
members. ° 


As the decision of the Subordinate Judge on the prelimi- 
nary issues as to the maintainability of the suit under section 92 
of the Civil Procedure Code or the suit being not cognizable 
by a Civil Court was not. seriously disputed before us, I do not 
think it necessary to refer to the decision cited by the Subordi- 
nate Judge in his preliminary judgment. I agree with him in 
deciding the preliminary issue in plaintiffs’ favour. 

The next question is as to what relief is to be granted. I 
think the plaintiffs are entitled to a declaration that it is not 
competent to the majority of the members to make any distinc- 
tion between the Mutts as regards thirtham or any other 
honours or to give priority to the head of any one Mutt over 
the rest in the distribution of thirtham or any honour. © 


[After holding that the articles and rules of the Associa- 
tion provided sufficient safeguards for its proper working in 
the future, his Lordship gave certain directions for the con- 
duct of the meetings of the Sabha in future, held that the fram- 
ing of a scheme was unnecessary and proceeded as follows:—] 


I would reverse the decree of the Lower Court and pass 
a decree in the terms above stated. The Sabha (represented 
by its committee) ‘and 12th respondent, the Guru of the Utta- 
rathi Mutt, will pay the appellants’ costs both here and in the 
Lower Court. + 

We fix the Vakils’ fee in this Court at Rs. 500. 

The decree I pass disposes of the Memorandum of 
Objections. No costs. 

Pakenham Walsh, J—[After dealing with the facts and 
discussing the evidence, His Lordship continued: ] 

I hold that the defendants have failéd to prove that there 
was any custom by which the Uttarathi Mutt received first 
thirtham and that the evidence both oral and documentary is 
distinctly in favour of the contention of the plaintiffs that there 
was no such custom. Even admitting that in practice any such 
thing arose, I should be inclined to agree with the learned 
Advocate-General in holding that legal recognition of such a 
claim would be subversive of the objects of the society and that 


emna ee 
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even a majority resolution in its favour cannot be given effect 
to. There is a vast difference between mere practice in a 
matter of this sort and recognition of. this Practice as a right 
conferring a superior status in a society whose basic object is 
equality. The*right to first thirtham may be, and is.no doubt, 
considered as a mark of superiority in temples and other. places; 
but that will not mean that there is to be superiority ina 
society of this sort. If I might quote a sort of analogy, I 
suppose it is likely that when His Majesty the King-Emperor 
attends a celebration of the Sacrament, he would be communi- 
cated before the other members of the congregation; yet, I feel 
little doubt that to recognize any such priority as of right would 
` be fundamentally opposed to the entire conception of the Sacra- 
ment and would be in contravention: of its basic idea. 


It was suggested that the Sabha are not trustees and can 
therefore act as they pleased. This does not appear. to be 
correct—ude Halsbury, Vol. IV, section 557, which says: 

“As charitable corporations exist solely for the accomplishment of 
charitable purposes, they are necessarily trustees of their corporate pro- 
perty, whether the beneficiaries are members of the corporation, as in the 
case of hospitals and colleges, or not. Accordingly, ® like other trustees, 
charitable or otherwise, they are subject to the jurisdiction of the Court.” 

A corporation can no doubt do what is incidental to the 
purpose of its business, but it cannot travel outside this—vide 
Dundee Harbour Trustegs v. D. & J. Dicol? As to the power 
of a majority to change the fundamental purposes and prin- 
ciples of the main body, Free Church of Scotland (General 
Assembly of) v. Overtoun (Lord). Macalister v. Young? may 
-be referred to where the majority of the Free Church of Scot- 
land united with a body known as the United Presbyterian 
- Church and it was held that, because the tenets of the latter 
-body on the question of the Establishment principle and the 
Westminster Confession were not identical with those under 
-which the Free Church held the property in dispute, the minority 
which adhered to the original view of the Free Church were 
„entitled to the property—vide remarks at pages 613, 645 and 
648. In such a case one dissentient is enough, Attorney-General 
v. Anderson’, and there is no power to alter. the central condi- 
tions of the society—vide Milligan v. Mitchell, unless there is 
-Such power specially reserved, which must be proved. Of the 
cases quoted on the other side, there is only one that appears 
to be relevant and the remark there is obiter. This is the 

© L (1837) 
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remark in Cooper v. Gordont, In that case, by t 
of a, congregation. of. lndependents, a chapel, a hc 
property were vested in trustees for the use of 

tion, and to permit the minister for the time be 
the house. ‘lhe deeds contained no express prb 
appointment or removal of a minister. In 1é 
Samuel Clarke Gordon was invited by a resc 
Church members of the congregation to become 

the then minister. In 1868, a majority of the Ck 
resolved that Gordon be dismissed, and the m: 
trustees concurred in this resolution. Gordon cl 
his office for life, in the absence of immorality 
contrary to the tenets of the denomination, . v 
charged. It was held that he was duly dismiss 
would present no difficulty, but there is a remar 
Stuart, V.C., to the following effect :— 

“In his answer Mr. Gordon says, that, in the absen: 
usage or rules, the will of every such congregation is i 
tained and their powers exercised by the votes of the 
persons in church fellowship worshipping at the particula 
adds this qualificatign—that the minority are bound by th 
points so long as such majority act consistently with 
doctrines and principles held by the whole body. Such 
futile, because as soon as the fundamental doctrines ar 
the, majority, they cease to be the fundamental doctrir 


‘body, and unless the minority submit there is no longer a 
together by fundamental doctrines and principles.” 


It appears to me that this remark which 


“unnecessary for the determination of the case 


conciled with the ratio decidendi of Free Chur 


` (General Assembly of) v. Overtoun (Lord). 


Young’, where the Lord Chancellor quoted at 
‘approval the dictum of Smith, B., in Dill v. ] 
he said: 


‘We do not coerce our neighbour by calling for his 
profession or articles of faith. We ‘leave him free to : 
diate that faith, according as his reason, his conscienc 
of God may direct him. We but say to him, If you a 
your signature to certain articles, or in some way notif 
-of their truth; or, if you disagree, withhold such signat 


. And we say of him, in the former case, that he ts, and 


that he is not of our religion. We do not compel him 
we but ask him to inform us, by certain acts, whether 


‘does not; and we ask this, only if he claims to bé enro 


body, and to be in religious communion with us. In tk 
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a test, our - Establishment would not be a rock, cemented into solidity by 
harmonious uniformity of opinion, it would be a mere incongruous heap 
of, as it were, grains of sand, thrown together without being united, each 
of these intellectual and isolated grains differing from every other, and 
the whole forming a but nominally united while-really unconnected mass; 
fraught with notķing. but internal dissimilitude, and mutual and recipro- 
cal contradiction and dissension.” 


Raghunath Damodhar v. Janardhan Gopal’ and Lalji 
Shamji v. Walji Wardhmam® are cases relating to caste deci- 
sions where it was held that the decision was in the power of 
the majority of the caste for their own comfort and conve- 
nience and not a matter in which the Court could interfere. 
Hasan Raza Sahib v. Hasan Ali Sahib ? was merely a matter of 
election to a committee and Ramados v. Hanumantha Rao® 
dealt with the right of the majority of the villagers to manage the 
temple. There is nothing in these cases to show that the 
majority of a body can alter the fundamental objects of the 
body unless such a power is specially reserved. l 

I therefore hold that the resolution is ultra vires and that 
this would not be altered by any practice having grown up of 
. giving first thirtham to the representative of the Uttarathi Mutt. 
I further hold that by the constitution the majority have no 
power .to declare one Mutt superior in .the Sabha to 
any other Mutt. [His Lordship then held that in the cir- 
cumstances of the case the framing of a scheme was unneces- 
sary and proceeded:] 


I agree with the other directions which my learned brother 
proposed to give as to the conduct of meetings. 

I concur with him that the decree of the Lower Court 
should be reversed and a decree in the terms stated by him 
passed. 

I also agree as regards costs and memorandum of objec- 
tions. 





oe. * oe Decree reversed. 
7. (1891) I.L.R. 15 B. 599. 8. (1895) I.L.R. 19 B. 507, 


9, (1916) I.L.R. 40 M. 941: 33 M.L.J. 348. 
10. (1911) I.L.R. 36 M. 364: 21 M.L.J. 952. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- [Ordinary Original Civil Jurisdiction.] 


‘PRESENT: —MR. Horace Owen COMPTON BEASLEY, Chief 
Tac. MR. JUSTICE ANANTAKRISHNA AIYAR AND MR. JUSTICE 
CURGENVEN. - 


S. M. P. Periaswami Nadar and others ` .. ' Petitioners* 
k i v. . 
The Commissioner of Income-tax, Madras .. Respondert. 


Indian Inconve-tax Act (XI of 1922), S. 10 (2) (ii)—Partner- 
ship business—No borrowed capital—Profits earned by the partnership 
allowed to remain as capital—Interest on such profits paid to partners— 
Whether the interest payments can be deducted from the assessable income. 

` Where a partnership business with a large turnover could not possibly 
be conducted without some capital and a certain amount of the profits 
earned by the partnership was allowed to remain in the partnership ‘as 
capital. by means of which to carry on the partnership, interest payments 
made‘to the partners upon such profits do not come within the provision 


of S, 10 (2) (ii) of the Indian Income-tax Act, as the payments of 


interest were dependent on the earning of profits. 
Commissioner of Income-tax, Madras v. Subramaniam Chettiar, (1928) 


J.L.R. 51 Mad. 787:-55 M.L.J. 416 (F.B.), distinguished. 


Case stated by the Commissioner of Income-tax, Madras, 


is as: follows :— 


This is a case of an unregistered firm consisting of V. P. 
Periaswami Nadar, P. P. Sivanandi Nadar‘and K. P. M. Shan- 


.muga Nadar, who are the petitioners. The firm was assessed for 


the year 1928-29 on an income of Rs. 25,905 by the Income-tax 
Officer, Virudhunagar. In computing the profits the Income-tax 


‘Officer disallowed three sums aggregating to Rs. 7,633-4-0 being 
‘the interest ‘paid to the three partners on the ground-that these 


sums represented interest paid on the capital of the partners and 
not interest paid by the firm on any “‘loan”.- In its appéal to the 
Assistant Commissioner against the assessment the firm contended 
that the sums standing to the credit of the partners’ accounts re- 


‘presented loans made by them to the partnership. Attention was 


also drawn to the fact that there was a sum of Rs. 38,993 stand- 
ing at the credit of the Bad Debts Reserve Fund account on 


‘which no interest was charged: In‘ disposing of the appeal the 


Assistant Commissioner reduced. the- total taxable income of the 
firm to Rs. 25,820 but did not alter the assessment, so far as the 
disallowance of the sum of Rs. 7,633-4-0 was concerned. The 
petitioners have now asked me to refer to the High Court under 


Section 66 (2) the following questions alleged to be questions of 


law, arising out of the order of the Assistant Commissioner :— 

















*O.P. No. 179 of 1929... se + Lith April, 1930. 


cen fie 


tanle 
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. 1. Whether under the circumstances stated above, the amount 
of Rs. 38,993 is the capital of the petitioners’ partnership? 
Et 2. Whether interest payments made to partners in cases of 
firms which have no subscribed capital would be gdmissiDie: charged’ 
under section 10 (2) (ti) of the Act? 


3. Whether interest payments made to the partners of the. 
petitioners’ firm, under the circumstances mentioned in the peti- 
tion and in the order of the Assistant Commissioner of Income-tax 
are admissible items of expenditure, under section 10 (2) (ii)? 

The only question which arises in this case is whether there. 
was a legal loan to the firm by the partners. This question is 
clearly one of fact. The books do not show any account for 
capital other than the accounts standing in the names of the three 
partners. There is no agreement either defining the capital to’ 
be subscribed by the partners or setting out the manner in which 
loans are to be raised or laying down the terms on which 
the alleged loans have been. advanced. : On the other hand there 
is the fact that the amounts to the credit of the three partners 
stand in ledger folios headed “Muthalvaravi” . account. The 
petitioners, however, contend that these. amounts represent | loans 
made by the partners to the business and do not constitute the 
capital of the business and in support of this elaim they adduce 
the following arguments:— - -- 

(1) that it is possible to carry on a dnis business without 
capital and the nature of their business was such that no initial 
capital was necessary, 

(2) that if any amount has to be treated as the capital it 
should be the sum of Rs. 38, 993 at credit of the Bad Debts 
Reserve ‘Fund account, 

(3) that no weight attaches to the heading ‘Muthalvaravy” 
in Biss ledger folios, the correct equivalent of “capital”: being 
“Moolathanam,” ” and that; thErerOre; the sums in oieaee are not 
capital, . wad A 

(4) that, -in 'the alternative, they should ‘be held to be: 
borrowed capital; and 

(5) that the fact that interest is paid on the amounts a 
question is itself :evidence ‘of: ‘a loan. 

‘It. is ‘no doubt. possible in certain cases to carry on s basiaees 
éaticely on borrowed capital, but in such cases it has to be proved: 
that the. capital employed is really borrowed capital and the ques: 
tion whether the capital is “borrowed” or not is purely, a-question, 
of fact. In the present case, it has not been adrhitted by, the, 
Incomettax’ authorities that the petitioners’ business. needs Ho 
capital. E 
~ CAS regards the reserve for bad debts, I ‘hold’ that this “has! 
been’ formed: for’ the purpose which the nare indicates’ ‘and 'T 
find :that.it -has ladoubtedly: been utilised “for that ‘purpose. is Tt -igt 
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to all intents and purposes a reserve fund and can in any sense 
therefore be regarded as subscribed capital and it has not been 
admitted by the Income-tax authorities that the amount of this 
fund is the capital or part of the capital of the business. The ela- 
borate explanation that has been given regarding the Tamil equi- 
valent of “capital” has no force. It is well known that the word 
“Muthalvaravu” is the term invariably adopted in Tamil accounts 
to represent capital, The final argument which is relied on as 
proof that the amounts in question are “loans” is that interest 
has been adjusted on these amounts. This, in my opinion, is no 
evidence that the amounts represent loans. The adjustment is no 
more than an arrangement adopted, in view of the fluctuating 
nature of the amount of capital advanced by the partners, to secure 
an appropriate variation of the shares of the three partners in the 
profits of the firm. I consider, therefore, that the authorities 
below rightly held that the petitioners have not proved the existence 
of a legal loan. On this finding no question of law arises. I 
therefore dismiss the application. 

K. V. Sesha Atyangar for petitioners. 

M. Patanjali Sastri for respondent. 

The Court delivered the following ` 

‘Jupements.. The Chief Justice—On this petition we are 
asked to direct the Commissioner of Income-tax to refer the 
following question :— 

“Whether interest payments made to partners of the petitioners’ firm, . 
under the circumstances mentioned in the petition, and in the order of ‘the 
Assistant Commissioner of Income-tax -are admissible items of expendi- 
ture under section 10 (2) (iii) of the Indian Income-tax Act.” . 

The assessees are a partnership firm carrying on business 
in the purchase and sale of cotton seeds and it appears now to 
be ‘a very flourishing’ business. In the year of assessment, 
1928-1929, it was assessed to income-tax in the amount of 
Rs. 25,095. In arriving at this assessment, the Incomie-tax 
Officer disallowed a sum of Rs. 7,633-4-0, which the assessees 
claimed to be entitled to a deduction of from the gross profits 
of the partnership. . They based their claim, as is apparent from 
the question we are asked to direct the Commissioner of Income- 
tax to refer, on section 10 (2) (iii) of the Income-tax Act. 
That section allows a deduction “in respect of capital borrowed 
for the purpose of the business where the payment of interest 
thereon is not in any way dependent upon the earning of profits, 
the amount of interest paid”. It was contended by the asses- 
sees that this sum of money was interest on capital borrowed 


- from or. at least: aloan to the partnership by the individual part- 


ners. and as such not assessable to income-tax. ` In this con- 
nection much reliance was placed by Mr. K. V, Sesha Aiyangar 
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on the Full Bench decision in Commissioner of Income-téx v. 
Subramaniam Chettiar There a Full Bench of which I was a 
member held that where a partner genuinely lends money, beyond 
the initial capital; to the partnership at an agreed reasonable rate 
of interest an@ the money is used for capital expenditure, the 
interest paid by the partnership to him in the year of assess- 
ment must be deducted in computing the profits or gains of 
the partnership as provided by section 10 (2) (wz) of the 
Indian Income-tax Act. That is all that that case decides; and 
when the facts of the case are looked into, it will be seen that 
before the partnership started, there was an agreement in which 
the amount of capital contributed by each of the partners was 
set out and the rate of interest agreed to be paid upon the 
capital so contributed was also agreed upon. In this case there 
is no such agreement. Furthermore, in the agreement in that 
case, there was a provision that after the partnership started 
working, the partners might contribute further capital to the 
partnership, and that if they did so, they should receive interest 
at a certain rate on the capital so contributed. That case in 
no way, in our view, supports the contention of Mr. Sesha 


Aiyangar. There is no agreement whatever iff the present case ~ 


to contribute any capital or lend any monies nor is there an 
agreement to pay any interest. It is contended by the asses- 
sees that when the partnership started the business, the busi- 
ness was a very small one and that there was no initial capi- 
tal. But it is quite obvious as the Assistant Commissioner of 
Income-tax says in his order that a business with so large a 
turnover as this one could not possibly be conducted without 
some capital and that what happened in this case was that a 
certain amount of the profits earned by the partnership were 
allowed to remain in the partnership as capital by means of 
which to carry on the partnership. This is a very different 
case to the Full Bench case where there was a specific agreement 
to contribute further capital beyond the initial capital already 
contributed. There is a further difficulty in the way of Mr. 
Sesha Aiyangar, namely, that whereas in the Full Bench case 
there was an agreement to pay a fixed rate of interest, here, as 
I have already stated, there was no agreement to pay any in- 
terest at all. But as a fact it does appear that for a period of 
17 years 12 per cent. interest was paid on the amounts allowed 
to remain in the partnership by the partners and it is there- 
fore quite obvious that in those years the partnership’ earned 
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sufficient . profits. to enable the partnership -to pay. :that high 
rate -of interest. . It must also be equally clear that had theré 
been, no. such profits, no such rate of interest could have been. 
paid.. Therefore, the payment of interest was. dependent on 
the earning of.profits. There is not as in the Pull Bench case 
a definite and an enforceable agreement to pay interest. What 
was strenuously argued before us in that case so far as my 
recollection serves me was that, quite irrespective of any. pro- 
fits being earned the rate of interest agreed upon was payable. 
Mr. Sesha Aiyangar. is, therefore, unable to bring himself with- 
in the provision of section 10 (2) (ti) of the Indian Income- 
tax Act. ; . 
Another matter cen I think I- ought to mention is that 
Thiruvenkatachariar, J., who was a member of- that Full Bench 
in his answer to the question referred stated that this question 
is purely a question of fact, and with: that statement I am 
inclined to .agree. E: > 
Under these circumstances, we decline to direct the Com- 
missioner of Income-tax {to refer this case. The assessees will 
pay Rs. 150 costs to the Commissioner. eS D 
Anantakrishna `Aiyar, J. —I agree. 
_ Curgenven, J—I baerses, f ee E ee 
K. C.. . ` Reference seas. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-PresenT:—Mr. Horace Owen Compton BEASLEY, Chief 
Justice AND Mr. JUSTICE CURGENVEN. 


T. 5. Ramabhadra Odayar and another. ` .. Appellants* 
(Plaintiff and Supplemental Appellant) 
v. : 
T. a  Gopalaswami Odayar ‘and others Fo ie Respondents 
` ` (Defendants ‘1 to 10 and 27. and 28 and 
Party -Respondent and ` Baa 
_ Respondent), © ` a arog 
` Hindu ‘Law—Partition—Intention’\—Ascertainment - of shares—Division 


coittemplated in ‘future—Parties to'be- governed by sre eiap in the 
meanwhile—E fect—Construction—Family -> settlement... «+ a ee cele 

Every. endeavour should, be: made, to ascertain from, the document, read 
as a whole, what ‘was the expressed intention of the parties to, it. Each 
part must, if possible, be recoriciled’ to the remainder, bécause- it must be 
presumed, ‘unless such presumption.is forbidden by ‘the’ language, “that it 
was drafted to subserve | a consistent. purpose. — 


*Appeals Nos, 439 and 411 of 1925, 11 02 0.0 7 “Ast Way, 1930. 
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A document styled a deed of. partition and entered into between all the 
adult members of a joint Hindu family after providing for the immediate 
separation of one of the members, purported to divide the remaining pro- 
perties into five equal shares to be taken by the five groups of remaining 
members, The- document recited- inter alia that all the members except the 
one who-had been sent out should, during the life-time of the then oldest 
member of the family, live as members of a joint family, that after his 
death, partition should be effected according to the shares fixed and that 
so long as they continued joint, the family should be subject to the law of 
survivorship. The effect of this document was the question for consi- 
deration before their Lordships. 

Held, partition or no partition is a matter entirely’ of intention. The 
mere ascertainment of shares of the rémaining members on the separation 
of one of them does not per se operate as a disruption of status of all 
of them without a present intention to divide in status on the part of the 
remaining members. In all the cases where a definition of -shares was 
held to have the effect of converting the joint tenancy of a coparcenary 
into a tenancy-in-common, there was a present intention to divide. With- 
out such an intention the deed cannot as a ‘matter of legal consequence 
result in the severance of the coparcenary. Appovier v. Ramasubba 
Aiyan, (1866) 11 M.I.A. 75: 20 E.R. 30; Balabux v. Rukhmabai, (1903) 
L.R. 30 I.A. 130: I.L.R. 30 C. 725 (P.C.); Parbati v. Naunihal Singh, 
(1909). L.R. 36 I.A. 71: I.L.R. 31 A. 412: 19 M.L.J. 517 (P.C.) and 
Syed Kasam v. Jorawar Singh, (1922) L.R. 49 I.A. 358: I.L. R. 50 C. 
84: 43 M.L.J. 676 (P.C.), distinguished. 

Palani Ammal v. Muthuvenkatachala ‘Moniager, (1924) L.R. 52 I.A. 
83: I.L.R. 48 M. 254: 48 M.L.J. 83 (P.C.); same cage in the High Court 
in (1917) 33 M.L.J. 759 (H.C.) and Venkatachala Pillai v. Aruntha- 
vathachi, (1922) 17 L.W. 755, followed. 

There is no doubt that at the time of partition the PEE, may by 
general agreement distribute. the property otherwise than as the Hindu 
Law provides and there seems no reason why such an agreement cannot 
be entered into beforehand, why the parties cannot agree to certdin prin- 
ciples of partition, to be applied in futuro without becoming tenants-in- 
common. Lakshmi Chand v. Anandi, (1926) L.R. 53°1:A. 123: I.L.R. 

` 48 A. 313: 51 M.L.J. 52 (P.C.), referred to. : . 

The document is also binding in so far as it put an end to various 
family disputes relating, e.g., to the adoption of a member, to the question 
whether certain properties were the self-acquired properties of „a parti- 
cular member of the joint family and so on. ‘‘Just as where a 
number of.creditors accept a composition, so in the general give-and- take 
and composing of differences the deed as a family settlement is: binding 
upon its signatories and those claiming under him.’ 

The accounts, on partition of such a family, should be taken on the 
basis of an. undivided family, following the form in Sri Ranga Thatha- 
chariar v. Srinivasa Thathachariar, (1927) I.L.R. 50 M. 866 at 873: 
53 M.L.J. 189. 


-Appeals against the decree .of the Court of the Subordinate 
Judee of Corea dated 25th October, ae in as S, 
NO. 22 of 1924. 

Sur FOR PARITON: 

The parties to the suit weré members of a Hindu R who 

rowned a considerable estate at Thannirkunnam (Mannargudi 

“Faluk) and other properties in the Tanjore District. They were 
elated: to one another as shown i in the genealogical table set: “out 
sbelow:.° 0 z: nan TEE 2 


Ramabhadra 
TE  Odayar T 
V, 
Gopdlasw: ami 
Odayar. 


"Ramabhadra 
‘Odayar 
KA 
- Gopalaswami 
‘Odayar. 
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(1) ere Odayar. 


l | | 
(2) Sinnu Odayar. (3) Sey Odayar. (4) Ramu Odayar. 
(5) Sendalangara —_—_———* ° 
Odayar 


| 
(died Jan. 1877), (8) Kuppu Odayar (9) Muthu Odayar (11) Samu Odayar 
À (died). (died, June 1903). (died 1869). 
_(6) Adopted | 
son: Sivavadivelu (10) Balasubramania 
Odayar (died 1903). Odayar 
(died since suit). 
(7) T. S. Ramabhadra 
Odayar (Plaintiff). 





n | RE l | 


W. 1. "i 1. A 3: a 3 W. 3. 
(12) baie (13) Singaravelu (14) Sivaswami (15) Sivavadi- (16) T. 5. 
Odayar Odayar (died Odayar (died velu Odayar Gopalaswami 

(died 1888). 31st May, 1917). Jan. 1909)= (died) adopted Odayar 
(25) Widow by No. 5, (Defendant 

Poornathachi No. 1). 

(Defendant No. 9). | 

(26) Vijia- 
raghunatha 
Odayar (De- 


. fendant No. 2). 





I l 
(23) Somasundara Adopted son 
Odayar (died)= (20) Saminathan 
(24) Widow (6th Defendant). 
Gowri Achi 
(Defendant No. 10). 


i | 
(17) T. A. Bala- (18) T. A. Bala- 
guruswami Oda- krishna Odayar 





_yar (3rd Defend- (4th Defendant). ` 





ant). 
(22) Ayyathorai ` 
(Defendant No. 8). 
l | i | 
(19) Venkat- (20) Saminathan, (21) Male child 
raman (De- Defendant No. 6, (Defendant No..7). 
fendant No, 5). adopted by Singa- : 


ravelu Odayar. 


From about 1890, there were certain disputes in the family. 
The plaintiff’s father Sivavadivelu Odayar was alleged to have 
been adopted by Sendalangara Odayar; this was.denied by others. 
Certain properties of the family were claimed by some of the 


‘members as their own self-acquisitions. There were also disputes 


as to who were entitled to share in the family properties and as 
to. the share’ each .was entitled to. Balasubramania Odayar, 
one of the two representatives of the second branch, wanted defi- 


‘nitely to cut himself off from the family and on 25th November, 
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1895, all.the members entered into a deed of family settlement by 
which they sought to put an end to all present and possible dis- 
putes. The document (Ex. A) ran as follows:— 

“Deed of partition executed on 25th November, 1895, amongst 
us living in Tkannirkunnam, Mannargudi Taluk, viz., (1) Muthu 
Odayar, son of Subramania Odayar Avergal, Malaiyamar, Saivite, 
‘Mirasdar; (2) Balasubramania Odayar, son of Kuppu Odayar 
Avergal, deceased, who is the son of the said Subramania Odayar 
Avergal by his senior wife; (3) Singaravelu Odayar, son of Samu 
Odayar, deceased, and grandson of the said Subramania Odayar’s 
younger brother Ramu Odayar; (4) Somasundara Odayar, son 
of the above person; (5) Sivasami Odayar; (6) Gopalaswami 
Odayar—the other sons of Samu Odayar; (7) Gopalaswami 
Odayar aforesaid, the guardian and father of his minor son Vijia- 
raghunathan, (8) Singaravelu Odayar aforesaid, the guardian 
and junior paternal uncle of the minors Balaguruswami and Bala- 
krishnaswami, who are the grandsons of the said Samu Odayar 
and sons of Ayyadurai Odayar, deceased; and (9) Sivavadivelu 
Odayar, grandson of the said Subramania Odayar’s elder brother 
Sinnu Odayar and the adopted son of Sendalangara Odayar, de- 
ceased. In consideration of the fact that disputes might arise in 
our family in connection with partition and haavy loss might be 
sustained thereby, of the fact that the said Samu Odayar and his 
father Ramu Odayar aforesaid had’ been very prominent members 
of our family, carried on business, etc., acquired properties by 
hard work, and brought our family to a very prosperous condi- 
tion, of the fact that towards the said Samu Odayar’s heirs—viz., 
Singaravelu Odayar, Sivaswami Odayar, Gopalaswami Odayar, 
Balaguruswami and Balakrishnaswami—the rest of us have 
natural affection, and of the fact that the other members have 
affection towards the said Balasubramania Odayar, the partition 
arrangements we have come to amongst us are as follows:— 


1: Of our family properties, Balasubramania Odayar shall 
take one-fifth share, and the, remaining four-fifths share inclusive 
of Muthu Odayar’s share (1) Singaravelu Odayar and Soma- 
sundara Odayar, (2) Sivaswami Odayar, (3) Gopalaswami Odayar 
and Vijiaraghunathan, (4) Balaguruswami and Balakrishna- 
swami, sons of Ayyadurai Odayar, and (5) Sivavadivelu Odayar 
—these shall divide off in equal shares, that is to say, in five 
equal. shares. oS 

2. (Paragraph 2 sets out the properties belonging to the 
family, the amount of kist, etc. The total kist is given as 
Rs. 15,531-5-0, the extent of the land is given as 3464 acres 58 
cents. ) 

3. Out of the said properties, the sharers other than Bala- 
subramania Odayar of us shall, for their four-fifths’ share, take 
the immoveable properties specified in List A hereunto annexed, 
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etc., and the outstandings, with interest, mentioned in List C; and 
Balasubramania Odayar of us shall, fcr his one-fifth share, take 
the immoveable properties specified in List B, etc. And they (the 
sharers) shall enjoy them with all rights, from son to grandson 
and so on in succession, with power to make aliegations by way 
of eit exchange, sale, etc. 

(Paragraph 4 makes provision for the enjoyment of the 
o left out in Schedules A and B.) 

5. (Paragraph 5 provides that out of the moveable proper- 
ties belonging to the family Balasubramania Odayar received for 
his. share Rs. 35,000 in the shape of paddy, cash, etc., and his claim 
was discharged and it further provides that Balasubramania Odayar 
is not liable for the debts contracted by the other members of the 
family -and the other members are not liable for the debts con- 
tracted by Balasubramania Odayar.) j 

6. Inasmuch as, for the reasons that Muthu Odayar of us 
has natural affection towards Samu Odayar’s heirs, viz., Singara- 
velu Odayar, Gopalaswami Odayar, Balaguruswami and Bala- - 
krishnaswami, and for the reason that they might get a smaller 
share and for various other reasons, Muthu Odayar of us has given 
away to them his share in the family properties as he has no heirs 
and as he is advanced in age, the rest of us to the exclusion of 
Balasubramania Odayar, shall, during the life-time of said Muthu 
Odayar, -live as members of one family. After Muthu Odayar, 
partition- shall be effected according to the shares given in para- 
graph 1 -hereof. The said Muthu Odayar shall, during his life, 
be at perfect liberty to utilise, as he pleases, a sum of Rupees Four 
thousand per annum from and out of the income from ire four- 
fifths share of properties aforesaid. 

- 7) Gopalaswami Odayar of ‘us‘shall perform the obsequies 
òf -Muthu Odayar as'the son to a father. If, after the life-time 
of Said ‘Muthu Odayar; his wife Alamelu Achi ‘does not find it 
convenient to live amicably in the family consisting of the sharers 
other than Balasubramania Odayar of us, the other sharers shall 
pay to her during her life, maintenance at the rate of Rs. 200 


- (Two hundred) per annum. If the other sharers aforesaid should 


effect a division amongst themselves, a sum of Rs. 2,500 (Two 
thcusand five hundred) shall, from and out of the said four-fifths 
share of properties, be deposited as principal with Gopalaswami 
Odayar of us; and he shall, for the interest thereon, pay to the- 
said Achi Rs, 200 per annum as stated above. The said Gopala- 
swami Odayar shall himself perform the said Achi’s obsequies, 
and shall, after the life-time of the said Achi, take also the sum 
of Rs. 2,500 aforesaid. 

. `- 8. -So long as the sharers other than Balasubramania Odayar 
of us remain joint without effecting a division according to the. 
shares mentioned in paragraph 1 hereof, the family shall be 
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regarded as if it were an ordinary undivided Hindu family supe 
‘to. the law of survivorship. 

9. If anything happens to be sold in the village of Thanriir- 
kunnam comprised in the said Lists A and B, which is our own 
place, and thatean important one, out of the villages belonging to 
‘our family'in Mannargudi Taluk, the same shall be sold to, and 
purchased by, any person’ from amongst ourselves. Hereafter, 
there shall be only friendship between Balasubramania Odayar 
and the other sharers but no monetary ‘relationship. The amount 
mentioned in page 18 hereof as having been received by Bala- 
subramania Odayar of us and thus discharged, the other amount 
of outstandings mentioned in the said page as due in the names 
of the other sharers and Kuppu Odayar, the other moveable pro- 
perties, etc., and the amount given in List C and the interest there- 
on—these, all told, are below Rs. 1,75,000. 

(Attested by ten persons.)” 


It will be clear from the terms of the document that Bala- 
subramania Odayar immediately separated from the family with 
one-fifth share, Muthu Odayar relinquished his share in the pro- 
perties and the remaining properties were divided into 5 shares; 
the other members were divided into 5 groups and each group 
was allotted a share (paragraph 1). It was*further provided 
(paragraph' 6) that during the life-time of Muthu Odayar, the 
parties shold live together, that after his death, if and when they 
wanted to divide, they should take according. to the shares fixed 
in paragraph 1, and that (paragraph 8) so long as they remained 
joint, they should be subject to the law of survivorship. The 
document was subsequently acted upon by the parties in the sense 
that the other. members continued for all practical purposes. as 
members of one family and there were several documents which 
showed they so treated themselves. On the other hand, certain 
properties were subsequently purchased in the name of the indi- 
vidual members of the family. 

The plaintiff was born in 1898 about three. years after Ex. A. 
Muthu Odayar died in June, 1903, without issue: Sivavadivelu 
Odayar in August, 1903 and Sivaswami Odayar i in 1909 leaving 
behind him his widow, the 9th defendant in the suit. Singaravelu 
Odayar died in May, 1917, having before his death adopted the 
6th ‘defendant. f l 

The plaintiff brought the present suit in 1919. He alleged 
that out of the three original branches, the second branch had 
become extinct, that the others had continued joint in spite of 
Ex. A, and, as the sole representative of the branch, he was en- 
titled to a half-share of the entire properties. The Ist defend- 
ant contended that the effect of Ex. A was to create a division in 
status and that the clause in paragraph 8 of Ex. A providing for 
survivorship was inoperative in law and that the parties were 
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each entitled to one-fifth share only. He further contended that 
he’ was entitled to the share of Sivaswami Odayar as his full 
brother, after ‘the 9th defendant, to the exclusion of the other 
defendants, who were the descendants by another wife. Defend- 
ants 3, 5 and 7 contended that the plaintiff was not entitled to a 
half share but only to one-fourth, that out of the remaining 
three-fourths, defendants 1 and 2 were entitled to one share, de- 
fendants 3, 4, 5, 7 and 8 to one share and the 6th defendant to 
one share. The 9th defendant alleged in her statement that by 
virtue of Ex. A, the parties had become divided, that on her 
husband’s death, she became entitled to her husband’s share in the 
properties. 

The Sub-Judge held that the deed operated as a division in 
status. He held the words of the deed were so plain and un- 
ambiguous that it was unnecessary to consider the subsequent con- 
duct of the parties, that where:a deed contained ‘two clauses in- 
consistent with one another, the former alone should prevail, that 
no coparcenary could be created by contract and that as the devo- 
lution by survivorship meant the exclusion of female heirs, the 
clause providing for such a mode of devolution was inoperative in 
law. He also held that the plaintiff was estopped from questioning the 
validity of Exhib A, as a bowa fide settlement of family disputes. 
that he was not entitled to an account of his share during his 
minority as he had participated in the income of the family and 
that as he belonged to a different branch altogether, he was not 
entitled to any portion of the property of Sivaswami Odayar which 
lapsed in favour of the members only of that branch. In the 
result, the plaintiff was held entitled to one-fifth share, defend- 
ants 1 and 2 to one-fifth, defendants 3, 4, 5 and 7 to one-fifth, 
defendant 6 as the son of Sivavadivelu to one-fifth and delat 
ant 9 as the heir to her husband to one-fifth. 


Two appeals were filed, A.S. No. 439 of 1925 by the plaintiff 
and A.S. No. 411 of 1925 by defendants 3, 4,.5, 6, 7 and 8. 


_ There was also a third appeal, A.S. No. 6 of 1926 by certain 


lessees who were impleaded in the suit but that is not material 
for purposes of the report. . 

In the view their Lordships took about the document, it 
became unnecessary for them to consider the question raised in 
A.S. No. 411 if a coparcenary could be created by act of parties. 
Only the main contentions of the parties in A. S. No. 439 are 
therefore outlined below. 

The Advocate-General (with K. Narasimha Aiyangar and 
S. Venkatesa Aiyangar) for plaintiff—The family continued: joint 
in spite of Ex. A. The scheme of the document and the subse- 
quent conduct of the parties support this view. Questions regard- 
ing status admit of no anomaly. Either it was a joint family or 
it was not. If it was divided, the plaintiff is entitled to an account 
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of his share during his minority. The incidents of a divided 
status, comprising -the rule of separate succession, the liability 
to account, etc., cannot be put an end to by the. parties. 


On the other hand, if the family continued joint, the plain- 
tiff is entitled ġo a half share. The parties are not entitled to 
interfere with the incidents of a joint family, rule of survivor- 
ship, fluctuation of shares and the computation of shares by the 
application of the rule of per stirpes. 

` One co-owner in receipt of the income from the common 
property is liable to account to the others for their share of as 
income. See Henderson v. Eason; per Sadasiva Aiyar, J., 
Sivanarasa Reddi v. Doraiswami Reddi?: Lindley on Partnership, 
p. 35 and Yerukola v. Yerukola.3 


Even if it be a joint family, the manager is still liable to 
accouht for moneys received. See Arumilli Perrazu v. Subba- 
rayudu. $ 

K. S. Krishnaswami Aiyangar (with S. Ramanujam and 

S. Panchanada Mudaliar) for 6th defendant.—The family became 
' divided in status on the date of Ex. A. See Appovier v. Rama 
Subba Aiyan, Girja Bai v. Sadashiv Dhundiraj, Syed Kasam v. 
Jorawar Singh? and Parbati v. Naunihal Singh’, 

The document must be given effect to in Al its entirety. Tr 
is a family settlement contemporaneously made and acted upon by 
all parties. "See Brijraj Singh v. Sheodan Singh? Tt is also a 
contract for consideration entered into by persons sui juris. See 
Lakshmi Chand v. Anandi! 

An absolute estate in praesenti *defeasible immediately on the 
end of a life in being is valid in law, and does not offend the rule 
against perpetuity or any cannon of Hindu Law. See Sreemutty 
Kristoromoney Dossee v. Norendro Krishna Bahadoor* an] I aksh- 
minarayana Nainar v. Valli Ammal? and Muthuraman Chettiar v. 
Ponnuswami Odayar'®, That is what the parties here have pro- 
vided for by stipulating for the rule of survivorship. , 

K. V. Krishnaswami Aiyar (with T. R. Srinivasa Aiyangar) 
for 14th respondent, the Official Assignee of Madras, represent- 
ing the estate of the 4th defendant, argued that there was no in- 





1. (1851) 17 Q.B. 701. 
2 (1918) I.L.R. 41 M. 861 at 869: 35 M.L.J. 272. 
3. (1922) I.L.R. 45 M. 648: 42 M.L.J. 507 (F.B.). 
4. (1921) L.R. 48 I.A. 280: I.L.R. 44 M. 656 at 663: 41 MLJ. 33 (P.C.). 
5. (1866) 11 M.I.A. 75. 
6. (1916) L.R. 43 I.A. 151: I.L.R. 43 C. 1031: 31 M.L.J. A 
7. (1922) L.R. 49 I.A. 358: I.L.R. 50 C. 84: 43 M.L.J. 676 (P.C. 
8. (1909) L.R. 36 I.A. 71: I.L.R. 31 A. 412: 19 M.L.J. .C 
9. (1913) L.R. 40 I.A. 161: I.L.R. 35 A. 337: 25 M.L.J. 188 (P.C. 
10. ee 53 I.A. 123: I.L.R. 48 A. 313: 51 M.L.J. 52 (P.C. 
(1888) L.R. 16 I.A. 29: I.L.R. 16 C. 383 (P.C.). 
12, (1910) I.L,R. 34 M. 250. 13. (1915) 29 M.L.J. 214: 
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compatibility or inconsistency in such a contract and ‘cited the 


analogy of impartible estates, 


S. Varadachariar (with N. A. Krishna ee for 1st defend- 
ant.—Ex. A ‘cannot be entirely ignored nor i it legally possible 
to give full effect to it. The only legal effect of Ex. A was to 
creafe.a division in status and ‘the subsequeit clause for the devo- 
lution ‘of property ‘by survivorship was beyond’ the competence ‘of 
the parties and so inoperative in Jaw. Theré can bé no question 
of, zeunion of which, even if possible, there is here no pleading ‘or 
prpof, The -effect of the separation of one member on the 
status of the remaining members has been considered ‘in several 
cages,, See Balabuv v. Rukhmabai, Palani Ammal v. Muthu- 
venkatachala Momagar™, in the High Court, Palani Ammal v. 
Afuthueenkatachala Maniagarar*® and Durga Dei v. Balmakund. 
Unlike those cases the shares were specified here to fix their ;qlaims 
once and for all and not merely as incidental to the computation 
of the share of the outgoing member. 
= $ The plaintiff is not entitled to claim the eee of survivor- 
ship 4 on the death of pase aat eaves as he belongs to a different 
branch ; : 
Sir C. P, Ramaswami box (with 7 T. V. Ran sani diyar) 
for 9th defendants adopted the arguments of S. Varadachariar, 

R. Gopalaswami Aiyangar and K. S. Desikan for party res- 
pondent (13th respondent in A.S. No. 439). 

> «M: Ranganatha Sastri for 2nd seteadent (2nd lee 
in A.S. No. 439). 
a Ramaswami for 5th. defendant (2nd appellant in A.S. 
11). 

K Rajagopala Aiyangar. and S: y. Venu gopalachoriar . for 

10; he “defendant (4th respondent in A.S. No. 411). 
a oe adv, cult) 


r AA yy 

-. The Court delivered the following 
Jupements. The Chief Justicd—These are three linked 

appeals, namely, Appeal No. 411 of 1925, Appeal No. 439 of 

1925and Appeal No. 6 of 1926. Of these, Appeal No. 439 of 

1925 was argued first as in that the main and the most im- 


“portant contentions between the parties had be considered. I 


propose in my judgment to deal with all the three appeal 
together. 

All these appeals arise out of O.S. No. 67 of 1919* in the 
Court of the Subordinate Judge of Kumbakonam. That was 








14. (1993) L.R. 30 I.A. 130: F.L.R. 30 Ç. 725 (P.C.). 
15. (1924) L.R. 52 I.A. 83: I.L.R. 48 M. 254: 48 M.L.J. 83 (P.C.). 
16. (1917) 33 M.L.J. 759 at 762, 778. 
17. (1906) I.L.R. 29 A. 93. 
*Subsequently renumbered as O,S. No. 22 of 1924. 
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a suit, for partition. The parties to the suit were all members 
of an undivided Hindu family related to one another ‘in thè 
manner set out in Schedule A to the plaint. This Hindu 
family was possessed of considerable immoveable property and 
in the partition suit the plaintiff claimed.a half share un the 
whole property. The plaintiff stands by himself -representing 
one branch of the family.. The. genealogical table (Schedule 
A) shows that all the parties to the suit trace their descent 
back to one Sepperumal Odayar;..and in the judgment:of my 
learned brother Curgenven, J., the genealogical table* has been 
described in detail and therefore it is unnecessary for :me to 
explain any further how the parties stand in relationship to one 
another, ae i T we Be sa 
In the Court below a. preliminary decree was passed. by 
means of which the plaintiff was given one-fifth share, defend- 
ants. 3, 4, 5, 7 and 8 one-fifth share, the. 6th defendant one- 
fifth share, the 9th defendant one-fifth share, and defendants 
1 and 2 one-fifth share. The learned Subordinate Judge gave 
a decree for an account and also directed that the -accounting 
was to be upon the basis of an undivided family although he 
found that the family had become divided in status by ‘reason 
of a document, Exhibit A. This document has been the cause 
of all the trouble.in the suit. Various constructions have been 
placed upon it by. the contending. parties both here and in the 
Court below and these appeals depend entirely upon what view. 
we take of that document. In. order. that it can be - better 
understood we have to go back to the year 1895. Exhibit -A is 


dated the “25th. November of that year..and is described-as -a 


deed ‘of partition. On that date there were-alive Muthu Odayar 
who died in 1903, Balasubramania. Odayar - who died since the 
suit was filed, Singaravelu Odayar who died in 1917, Somasun- 
dara Odayar, his son, who subsequently died leaving a ‘widow 
the 10th defendant, Sivaswami Odayar, who died in. 1909 
leaving a widow the 9th defendant, Gopalaswami Odayar and 
Sivavadivelu Odayar,.the grandson of Sinnu Odayar and the 
adopted son of Sendalangara Odayar who was himself-the son 
of Sinnu Odayar, the son of Sepperumal Odayar, the common: 
ancestor. By this deed Balasubramania Odayar separated him- 
self from the rest of the family and under clause 1 of the deed 
it was agreed that he should take one-fifth share of the’ whole 


property, the remaining four-fifths share being agreed to be 
allotted in five equal shares to (1) Singaravelu Odayar and . 
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*Set out ante at p. 784. 7 
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Somasundara Odayar, (2) Sivaswami Odayar, (3) Gopalaswami 
Odayar and Vajiaraghunathan, (4) Balaguruswami and 
Balakrishnaswami, and (5) Sivavadivelu, father of the plaintif. 
ln Exhibit A his adoption by Sendalangaram is recognised and 
the learned Judge in the Court below has found that adoption 
proved. ‘The consideration for this document is set out in the 
preamble to it and is stated to be the fact that disputes might 
arise in the family in connection with the partition and heavy 
loss might be sustained thereby, that Samu Odayar and his 
father: kamu Odayar (Nos. 4 and 11 in the genealogical table) 
had. acquired properties by hard work and brought the family 
to a very prosperous condition and the natural aftection towards 
his heirs, namely, Singaravelu Odayar, Sivaswami Odayar, 
Gopalaswami Odayar, Balaguruswami and .Balakrishna- 
swami and also towards Balasubramania. Under clause 6 
of the document Muthu Odayar gave away his share in the 
family. properties as he had no heirs and- was advanced in age; 
but there is a reservation that during his life-time he should be 
at- liberty to utilise a sum of Rs. 4,000 per annum out of the 
income from the four-fifths share of the properties (ascertained 
in clause 1). Another clause of importance is clause 3 which 
provides that the sharers are to take the immoveable properties 
specified in List A and the outstandings in List C and that Bala- 
subramania the outgoing member is to take the immoveable 
properties specified in List B. Clause 6 must again be referred 
to here as it is there provided that the sharers (as ascertained 
in clause 1) are during the life-time of Muthu Odayar to live 
as members of one family and that after him partition of the 
property is to be effected according to the shares given in 


clause -1. Then comes clause 8 which reads as follows:— 

“So long as the sharers other. than Balasubramania Odayar of us 
remain joint without effecting a division according to the shares men- 
tioned in paragraph 1 hereof, the family shall be treated as an ordinary 
undivided Hindu family subject to the law of survivorship.” 


It is this clause that has given rise to the whole of the 
trouble. In the absence of such a clause it would be a very diffi- 
cult task for the plaintiff to contend that Ex. A did not effect 
a division in status between those members of the family who 
were parties to it, Balasubramania of course going out alto- 
gether and having by the deed separated himself entirely from 
the ‘family. -The construction of Ex. A would then, in my 
view, have been quite a simple matter and it would ‘have been 
that the family agreed to divide in status according to certain 
shares but to live together until the death of Muthu Odayar. 
The case would then, in my view, have been a plain sailing. 
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But there ‘is clause 8 and this has enabled the Advocate-Gene- 
ral on behalf of the plaintiff to. contend that there was. no divi- 
sion in status created by Ex. A and that Ex. A.must be ignored 
altogether and the family dealt with in the partition suit as an 
undivided Hindu family subject to none of .the provisions. of 
Ex. Al’ This, he contends, entitles the plaintiff to a half share 
of the family property upon a division. Alternatively he argues 
that clause 8 is so inconsistent with the other clauses in. the 
document that it alone must be applied. On the other hand 
it is contended by Mr. Varadachari for the 1st defendant that, 
if clause 8 is inconsistent with clause. 1, then the former must 
‘be cut out and the parties governed by clause 1; Mr.. K. S. 
Krishnaswami Aiyangar for the 6th defendant contends -that 
full effect must be given to Ex. A, that its provisions -are 
not inconsistent with one another and that both clause 1 and 
clause 8 can be taken together and a meaning given’ tò the docu- 
ment. In this contention he is supported by Mr. K. V. Krishna: 
swami Aiyar for the 14th respondent: ‘The conflicting ~ con- 
tentions of the parties, therefore, ‘may be briefly stated as 
‘follows:—The plaintiff wishes to ignore Ex.,A altogether and 
treat the family as an’ undivided family and the defendarits 
contend for the position of a division ‘in status brought about 
by Ex. A and an agreement under it ‘to live as ifthe family 
were an undivided family but not really an undivided fariiily 
and an agreement to-divide by metes and bounds at a later date 
in accordance with the shares as ascertained ‘in clause 1 of the 
document. Mr. Varadachari and Mr. K. S.° Krishnaswami 
Aiyangar, however, do not go the whole way together in that 
argument. The latter argues that-clause 8 is not repugnant in 
any sense and that what it means’ is that although the fathily is 
a divided family it is to be treated as if it were an undivided 
family and as if the members of it at the time of the éxecution 
of the document had agreed together to dispose each of their 
shares to the others in the event of their dying without male issue. 
Mr. Varadachari, on the other hand, contends that there could 
be no such disposition in law or in fact and that -clausé 8 
itself is repugnant to' the rest of the other clauses in the “docu- 
‘ment. The Advocate-General also. contends that the evil of 
this clause is that it is an agreement to alter the ordinary rule 
of succession and, therefore, is quite inconsistent with the posi- 
tion of a division in status which creates a tenancy-in-common 
because it is provided that the Property is to go by survivorship 
instead of by inheritance as it would do in the case of a tenancy- 
in-common. The learned Subordinate Judge having held that 
R—100 - 
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under clause 1 of Ex. A there was a disruption of the joint 
family and, therefore, a tenancy-in-common says that clause 8 
creates a coparcenary with the rights of survivorship, and where 
there is a disruption of the coparcenary the tight of survivor- 
ship is gone and that a coparcenary is purely a creature of law 
and cannot be created by the act of parties. He has, therefore, 
held that;clause 8 is wholly inconsistent with the scheme of divi- 
sion set out in the previous paragraphs and has rejected clause 8 
on the ground that where there are two clauses in a deed which 
are wholly inconsistent with and irreconcilable to each other 
the former prevails. He has further held that clause 8 relat- 
ing to. the right of survivorship prevents the devolution of 
property to female heirs and is void since it alters the line of 


‘succession allotted by the Hindu Law. 


We have first of all to consider whether the claim to a 
half share in the property now put forward by the Advocate- 


General can possibly be sustained. If a document is unambi- 


guous in its terms, then little difficulty arises. So far as the 
terms of the document itself are concerned, it is contended by 
the learned Adv&cate-General and Mr. Varadachari that it is 
impossible to hold that they are unambiguous; and we have 
been addressed at great length for very many days as to the 
meaning or possible meaning or impossible meaning of its 
provisions. It is obvious that when clause 8 is contrasted with 
the other clauses, they are, without a consideration of the inten- 
tion of the parties, irreconcilable. We have therefore to see 
whether we can gather from this document what the intentions 
of the parties to it were coupled with their conduct subsequent 
to it as it is the duty of the Court to give effect to a document 
if it possibly can. The Advocate-General invites us to reject 
the document altogether except as bringing about the separa- 


tion of Balasubramania from the rest of the family. But I 


am unable to agree with the suggestion put forward by him that 
all that was intended by the parties to this document was by it 
merely to separate Balasubramania from the rest of the family. 
To begin with in the preamble it is stated: 


“~ “In consideration of the fact that disputes might arise in our family 


in connection with partition and heavy loss might be sustained thereby.” 


_.It cannot, in my view, have been intended by this merely to 
refer to disputes between Balasubramania and the other mem- 


bers of the family as it seems to me obvious that it refers to 
possible disputes between all the members of the family on a 


partition, Then again in clause 1 the remaining four-fifth 
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shares are divided up into five equal shares and allotted to 
groups 1 to 5. If the document was merely entered into for 
the purpose of separating Balasubramania from the rest of 
the family, it was unnecessary to deal with any of the remain- 
ing four-fifths share by dividing them equally into five shares. 
All that it was necessary to do wis to give Balasubramania his 
one-fifth share and let him go out. Then under paragraph 6 Muthu 
Odayar gives up his’share in the family having no heirs and being 
advanced in age; and there is the provision already referred to 
that the other sharers are during his life-time to live as mem- 
bers of one family and after his death to effect a partition. The 
parties to the document must have had some intention when 
they made that arrangement. Having ascertained the shares in 
clause 1, in clause 6 not only do they agree after Muthu Odayar’s 
death to effect a partition but to effect it according to the 
shares as ascertained in clause 1. Then in clause 8 a division 
according to the shares mentioned in clause 1 is referred to. 
Therefore, in-my opinion, it is impossible to hold that the in- 
tention of the parties by this documént was merely to separate 
Balasubramania. The document must be given a meaning, 
There appear to be two possible alternatives, ‘namely, that the 
parties intended by this document to’ divide in status but to re- 
main, although divided in status, as an undivided family and after 
Muthu Odayar’s death to effect a division by metes and bounds 
im accordance with the shares agreed upon by clause 1, that 
they recognised that by executing Ex. A they were dividing in 
status but wished to live together as one family until Muthu 
Odayar’s death and that they decided that during that time 
and until they did effect a partition by metes and bounds the 
rule as to the devolution of property in a Hindu undivided 
family should apply. The other possible alternative is that they 
did not.intend to divide themselves in status by Ex. A,‘ that 
` all they intended to do was to postpone a division until some 
future date and that when they did- divide the division was 
to be in accordance with clause 1 of the document. But before 
the latter alternative is considered, we have to consider whether 
the execution of Ex. A, quite irrespective of what the inten: 


tions of the parties might be, did bring about a disruption of . 
status and upon this point there are some cases which have to be 


considered. The first of these is Appovier’s case—Appovier v. 
Rama. Subba Aiyan, a decision of the Privy Council. There 
it was held that according to the ‘true constitution of an uñ- 
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divided Hindu family no individual member of the family, 
whilst it remains undivided, can predicate of. the joint and 
undivided property, that he has a certain definite share. The 
proceeds of undivided property must be brought to the common 
chest or purse, and there dealt with according to the modes of 
‘enjoyment by the members of the family. But if “the mem- 
bers of an undivided family agree among themselves with-re- 
‘gard to particular property, that it shall thenceforth be 
the subject of ownership, in certain defined ‘shares, then- the 
character of undivided property and joint enjoyment is taken 
away from the subject-matter so agreed to be dealt with; and 
each member has thenceforth a definite and certain share in the 
estate which he may claim to receive and enjoy in severalty, 
although the property itself has not been actually severed and 
divided. Where, therefore, a deed of partition- was made and 
executed by the other-members of an undivided family, dealing 
with and making actual partition of a portion of the joint 
estate but leaving the remainder to be divided ‘at-a future period 
in the same manner such deed was held to be a division of right 
operating as a conversion of the tenancy and a change of status 
in the family so’ far as the property specified (was concerned) 
changing as it were the joint tenancy thereof into a tenancy-in- 
common and by. operation of law making the members of the 
previously undivided family a divided family in respect of such 
property. At page 89 Lord Westbury in delivering the judg- 
ment'of the- Judicial Committee states as follows:— Sgn 


“Certain principles, or alleged rules of law, have been strongly con- - 
tended. for by the appellant. One of them is. that if there be a deed of 
division between the members of ‘an undivided family, which speaks of a 
division having been agreed upon. to be thereafter made, of the property 
of that family, that deed is ineffectual to convert the undivided property 
into divided property until it has been completed by an actual partition 
by metes and bounds. Their Lordships do not find that any such doctrine 
has been established; and the argument appears to their Lordships to pro- 
ceed upon .an error in, confounding the division of title with the division 
of the subject to which the title is applied. According to the true notion 
of an undivided family in Hindu Law. no individual member of that family, 
whilst.-it remains. undivided, can predicate of the joint and undivided pro- 
perty.. that he, that particular member, has a certain definite share. No 
individual member of an undivided family could go. to the place of the 
‘receipt’ of rent, and claim to take from the Collector or receiver of the 


* rents, a certain’ definite share.” 


‘He then proceeds to say that the members of an. undivided 
‘family can agree amongst themselves that the property. shall be 
the ‘subject of ownership in certain defined shares and this 
-alters. the character of undivided property, that joint enjoy- 
ment is taken away'from it and the member has a right to claim 
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to receive and enjoy it in severalty and that by such an agree- 
‘ment therefore the joint tenancy is converted into a tenancy- 
in-common. In Balabux v. Rukhmabai*. the. Privy Council 
held that there is no presumption when one coparcener separates 
from the others that the latter remain united, that where it is 
nécessary, in order to ascertain the share of the outgoing .co- 
-parcener, to fix the shares which the others are or would be 
entitled to, the separation of one may be said to be the virtual 
separation of all and that an agreement amongst the remaining 
coparceners to remain united or to reunite must be proved like 
any other fact. There can be no question in this.case of any 
-agreement to reunite as‘ there were minors in existence and 
‘such minority renders any such agreement impossible. The 
importance of this decision lies in its placing the burden upon 
those who maintain that there has been no division in status of 
displacing the presumption which this judgment holds arises. 
In a later case. Parbati v. Naunthal Singh’, another decision of 
‘thé Privy Council, it was held that where one member of the 
family effects a separation of himself from the family and 
‘where the ascertainment of the shares of the remaining mem- 
bers of the family is merely incidental to that one member’s 
“separation, the presumption is that the other members remain 
undivided., Both Appovier’s case and the case in Balkishen 
Das v.-Ram Narain Salué.were-considered and the principles 
Jaid down in them followed but it was stated that the High Court 
had proceeded in an erroneous method in considering whether 
-each document was by itself sufficient to rebut the prima facie 
presumption that as the family was joint before 1861 it conti- 
nued to be joint, and omitting to take into account the cumula- 
tive effect of all the documents which taken together showed 
that all the transactions for many vears could only be reconciled 
and made consistent on one hypothesis, namely, that the im- 
portant document was a genuine docttment and the agreement 
in it embodied a real agreement. There, after the death of one 
of the members of the joint family in 1861 the other members 
mutually agreed that the joint property should thenceforth he 
held and enjoyed by the various members of the family in 
certain defined shares which they specified in a petition to the 
Collector to have their names entered to that effect in the official 
papers of the village. This was done, the petition was filed and 
it was held that on the evidence and in the circumstances of the 


2. (1903) L.R. 30 I.A. 130: ILL.R. 30 C. 725 (P.C.). 
3. (1909) L.R. 36 I.A. 71: I.L.R. 31 A. 412: 19 M.L.J. 517 (P.C.). 
2 4, (1903) L.R. 30 I.A. 139: I.L.R. 30 C. 738 (P.C.). 
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case a partition of the property had been effected in 1861 and 
that the transactions and conduct of the members of the family 
with respect to the management of the property had. been on 
the basis that it was held in separate shares from that time. In 
a later case, namely, Palani Ammal v. Muthuvenkatachala 
Momagar’, the Privy Council held that when a member of a 
joint family has separated, an agreement by the remaining mem- 
bers to continue undivided may be inferred from the way in which 
their business is carried on after the separation. On page 257 it 
is stated in the judgment: l 


“In coming to a conclusion that the members of a Mitakshara joint 


‘family have or have not separated, there are some principles of law which 


should be borne in mind when the fact of a separation is denied. A Mitak- 
shara family is presumed in law to be a joint family until it is proved that the 
members have separated. That the coparceners in a joint family_can by 
agreement amongst themselves separate and ‘cease to be a joint a 
and on separation are entitled to partition the joint family property amongst 
themselves, is now well-established law.” 


Then a reference is made to Appovier’s .case and it 
proceeds : 

“But the mere fact that the shares of the coparceners have been 
ascertained does not by itself necessarily lead to an inference that the family 
had separated. The% may be reasons other than a contemplated imme- 
diate separation for ascertaining what the shares of the coparċeners on 
a separation would be,” I 

The result seems to me to be that where the ascertainment 
of the shares of the remaining coparceners is.merely incidental 
to the separation of one of them, no presumption arises that 
the family hitherto undivided has become divided. The High 
Court judgment in this case is reported in Palani Ammal v. 
Muthuvenkatachala Maniagarar®. On page 780 Kumaraswami 
Sastri, J., after reviewing a number of authorities upon the 
question of whether the separation of one member ipso facto 
effects a separation between all the others, stated his opinion to 
be that where the consideration of the shares of the others is 
only incidental for the purpose of giving the relief which’ the 
plaintiff wants (as it is not possible to arrive at the shate of 
one: coparcener without knowing how many coparceners there 
are and their shares) and the status of the’ others is tinaffécted 
by a decree or division in favour of one member. 


“Syed Kasam v. Jorawar Singh" is another case to which 
we were referred. There a member of a joint Hindu family 
governed by the Mitakshara claimed his share of the famy 











5. (1924) L.R. 52 LA. 83: I.L.R. 48 M. 254: 48 M.L.J. 83 (P.C). 
6. (1917) 33 M.L.J. 759. 
7. (1922) L.R. 49 I.A. 358: I.L.R. 50 C. 84: 43 M.L.J. 676 (P.C.). 
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property and the members of the family agreed to appoint an 
arbitrator to partition the property among them and to accept 
his partition and it was angued that this agreement to appoint 
an arbitrator effected a severance of the joint estate. This con- 
tention the Pfivy Council accepted and at page 92 Viscount 
Cave states as follows :— 

“It is settled law that in the case of a joint Hindu family subject to 
the law of the Mitakshara, a severance of estate is effected by an un- 
equivocal declaration on the part of one of the joint holders of his inten- 
tion to hold his share separately, even though no actual division takes place; 
and the commencement of a suit for partition has been held to be sufficient 
to effect a severance in interest even before decree.” 

But the facts of this case are very different to those in that 
case on account of clause 8 of the present agreement. Whilst 
that remains, it seems to me that it cannot be.held that the 
ascertainment of the shares of the coparceners in the earlier 
clauses of it necessarily brings about a division in status. It 
seems to me that in all the cases to which we were referred upon 
this point, upon the facts of them that a present intention to 
divide in status was apparent. In this case, as I have already 
said, in the absence of clause 8, such.an intention is discover- 
able. But effect has to be given to this agreement, and to 
clause 8, unless it can be shown that whatever the intention 
of the parties to the agreement may have been, the ascertain- 
ment of the shares of the remaining members of the family must 
in law operate as a division in status. No authority for this 
proposition has been put before us and I am clearly of opinion 
that such a proposition as that cannot be supported by refer- 
ence to any of the vases referred to. One fact must not be 
overlooked and that is that Ex. A was drafted by a vakil and it 


is hardly likely that he would have drafted a document intend- ` 


ing in the earlier part of it to convert the estate into a tenancy- 
in-common and yet in the latter part of it to preserve the co- 
parcenary. Fle cannot have intended to disrupt the status of the 
family and yet to apply the principle of survivorship to it. This 
would, in my view, have created an impossible position. What, 
therefore, was it that the parties intended? It was contended 
before us that the wishes of Muthu Odayar were intended to 
be given effect to and they- were that the family should remain 
an undivided family during his lifetime. He was an old man 
and willing to give up his share in the family Property to the 
others. I think that this contention is well founded and that 
in deference to Muthu Odayar’s wishes the family agreed to 
remain undivided during his lifetime and had no present in- 
tention at the date of the execution of Exhibit A to divide in 
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status. at all.. -Clearly there had been. disputes in. the family. 
The .adoption of Sivavadivelu was open to, question and in 
Exhibit A that matter was. set at rest. There. were.also other 
matters. which required adjustment. and there is nothing. un- 
reasonable .in supposing that when the parties °came together 
for the purpose of dividing themselves from -Balasubramania, 
they took that opportunity of settling once and for all, all the 
matters then in dispute and likely to cause disputes thereafter— 
indeed it is so stated in the document—that there never was 
any intention to become divided in status but that they agreed 


_to a future partition and that when the occasion for it should 


arise there should be no dispute as to.the shares of the coparce- 


‘ners.on such a partition. No other view. of. the intention. of.the 


parties seems to me possible and I. have no difficulty in thinking 
that such was the intention. That such was.the intention.of-the 
parties was nobody’s case in the appeal but the comment to be 
made upon that is that all the parties to the appeal were-trying 
to get a larger share.of the family. property. and that this, case 
suited no one. The view that I have taken.is.strongly support- 
ed by the subsequent conduct of the family. -They -continued 
to live as an undivided family throughout and it was not sug- 
gested that there was, any documentary evidence faintly sug- 
gesting a previous division in status except Exhibit VI (a), a 
letter addressed ‘to the Chairman, Municipal Council,- Kumba- 
konam, and signed by Sivaswami Odayar. Certain voters 
took exception to the candidature of Sivaswami Odayar at the 
Municipal Elections because Sivavadivelu was already a Muni- 
cipal Councillor and the rules framed by. Government allowed 
only one member of an undivided. Hindu family to be register- 


- ed as a person qualified to be elected or to vote- and it was 


therefore claimed that the nomination of Sivaswami Odayar 
should be rejected and Ex. VI (a) represents Sivaswami 
QOdayar’s answer to this objection. Whilst setting out other 
answers the following answer is given:—. 

‘Even admitting for the sake of argument that the rule. referred: to is 
capable of the interpretation put upon it by .the petitioners our . family 
might for the purpose of this objection be legally considered as a divided 
one under the terms of a registered document entered into among the mem- 
bers thereof, dated the. 25th November,:-1895. Each member: is’ therefore 
entitled ‘to have his name registered separately provided he possesses ane 
requisite “qualifications.” 

This answer is by no means “definite. Certainly it does not 
unequivocally state that the family was a divided one; on the 
contrary it seems to admit that it is not but ought for the 
purpose of: the objection to be considered as such. I cannot 
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take this answer as in any way indicating that the family con- 
sidered that a division had taken place by means of Ex. A. This 
is the only document which by any possible stretch of imagina- 
tion can be said to support the respondent’s case. On the other 
hand there are*a number of documents which indicate that the 
family remained undivided. In Ex. D, a petition, dated 1904, 
Sivavadivelu is described by the 1st defendant as his undivided 
brother. Ex. KK is the written statement filed by Singaravelu 
Odayar in O.S. No, 42 of 1908 ‘in the Sub-Court, Kumba- 
konam, and in paragraph 4 of it it is stated: 
“Myself, the defendants 8 to 11 and the deceased Sivaswami Odayar 
are members of an undivided family.” T 
Sivaswami Odayar died in 1909 before this written state- 
ment was filed. Then again in paragraph 9 it is stated: 
“The said Sivaswami Odayar and ourselves were members of an 
undivided family.’’ 
This written statement was adopted by Gopalaswami Odayar, 
‘the 8th defendant in that suit, for himself and as guardian of 
the minor 11th defendant and also by Balaguruswami Odayar 
and Balakrishna Odayar. Written statements În O.S. No. 132 
of 1917 in the Court of the Additional District Munsif of 
Tiruvarur were also filed of which Exhibit C-13 is an example 
and there also Gopalaswami Odayar stated that the 2nd de- 
fendant in that suit was his undivided brother. There are 
other documents, such as Exhibits- CC, CC-1 and PP, which are 
quite incompatible with any other position than that of an un- 
divided family. 


Much was addressed to us in argument upon the meaning 
of the words in clause (8) “the family shall be treated as an 
ordinary undivided Hindu family.” It was contended that the 
use. of the word “treated” implied that the family was not 
actually an undivided family because “treated” is to be read as 
“deemed” but although upon a strict construction of the word 
“deemed” it may possibly imply something different to actual, 
I do not think that when the whole of the clause is read, it means 
anything else than an actual ordinary undivided Hindu family. 
The Vakil who was responsible for drafting the document can- 
not have intended to say that a tenancy-in-common was never- 
theless to “be deemed to be an undivided Hindu family subject to 
the law of survivorship.” I think that it is more probable that 
he had in mind the possible result of the earlier ascertainment 
of the shares of the members of the family and that in clause (8) 
he decided to make it clear that there had been no division 
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in status by that ascertainment and so emphasised the retention 
of the undivided ‘status in order to remove any possible mis- 
conception. This is the conclusion I have arrived at as to the 
construction of. Exhibit A and, in my view, it cannot be argued 
that it is not binding upon the plaintiff. It i$ an agreement 
which, in the absence of any authority to the contrary, can be 
validly entered into and was entered into by his father 
Sivavadivelu and was an agreement between all the adult mem-’ 
bers of the family. There was certainly consideration for it 
in that it settled the dispute between the parties and recognised 
the adoption of the plaintiff's father and in fact gave 
him a somewhat larger share than he would have got by reason 
of such adoption and furthermore there was a relinquishment 
of Muthu Odayar’s share. In view of this finding that there 
was no disruption in the family on the date of Ex. A, even in 
status and that the family remained undivided, it is unneces- 
sary to deal with the arguments of counsel based upon a divi- 
sion in status effected on the date which Exhibit A bears. On 
the question of upon what basis the accounts are to be taken, 
it follows from ghis decision that it must be on the basis of an 
undivided family from 5th November, 1917 and following the 
form in Sri Ranga Thathachariar v. Srinivasa Thathachariar* 
I have arrived at the same conclusion upon this point as that 
of the learned Subordinate Judge but of course for different 


‘reasons, because he found that Exhibit A did effect a division 


in status. I agree with the learned Subordinate Judge also in 
rejecting the plaintiff's claim to past mesne profits in respect 
of Items C-5 and C-7 against the 27th and 28th defendants as 
he has found that they were not in adverse possession and I 
am not inclined to disagree with that finding. The result of 
this, therefore, : is that the appeal must be dismissed with costs. 
Two sets of costs to respondents. Defendants 1, 2 and 9 in 
one group and defendants 3, 4 and 6 in the other group. 
(Defendant 28 does not ask for any costs.) 


- 


With regard to Appeal No. 411 of 1925, the only question 
in that was the construction to be placed upon clause (8) of 


Exhibit A. That only fell for discussion in the event of our 


holding that Ex. A effected a division in status and as we have - 
held that it did not, this appeal is not capable of further argu- 


ment but is allowed to the extent indicated in the judgment of 


Curgenven, J. Costs-of all parties to come out of the estate. 





8. (1927) I.L.R. 50,M. 866 at 873: 53 M.L.J. 189. 
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Curgenven, J—These three appeals arise out of a suit for 
the partition of the joint property of a family of Odayars known 
as the Thannirkunnam family. This property comprised the 
whole or portions of several villages in the Tanjore District, 
as well as moveables and outstandings, the whole amounting, 
according to the plaint valuation, to some four and a half lakhs. 


The following is the family genealogical table. [The- 


table will be found set out in the ‘statement of facts.] 


The family lived in a condition of undisputed jointness 
until 1895, but not without disputes regarding certain matters 
which will be referred to later. In that year all the adult mem- 
bers subscribed to a partition deed, Ex..A, and it is upon the 
construction of this document that the first two of the three 
appeals have to be decided. 


The questions to which the document Ex. A gives rise are, 
firstly, what does it mean, and, secondly, is it binding upon the 
. signatories to it and those claiming under them. Very long 
and elaborate arguments have been addressed to us upon the 
‘former of these two questions, the parties ranging themselves 
into three main groups, each with its own construction to put 
forward. . How these groups came to be formed, and in what 
circumstances the document originated, need to be borne in 
mind in attempting to discover the intention underlying the deed. 


The family, as the genealogical table shows, consisted in 
1895 of three. main branches, those of Sinnu, Subramania and 
Ramu Odayar. Sinnu’s branch depended for its existence upon 
‘the fact of the adoption of Sivavadivelu, a member of Ramu’s 
branch, by Sinnu’s son Sendalangara. Subramania’s branch 
was represented by two members, Balasubramania and Muthu. 


The third branch; that of Ramu, included a number of persons, ` 


Ramu’s son Samu having had five sons. All those defendarits 


who belong to the family are representatives of this branch. - 


Up to 1895, as has been said, the family formed a single co- 
parcenary, although being possessed of extensive property and 
engaged in various activities its members may have exhibited 


some external marks of separateness. Some time before the date’ 
of Ex. A various disputes arose. One, it is said, had refer . 


ence to Sivavadivelu’s adoption. Another was concerned with 
the nature of some of the property, whether it was self-acquired 
or joint. Balasubramania, of the second branch, evinced a 
desire to get his share divided, while Muthu, of the same branch, 
was strongly of opinion that the whole family should remain 
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joint. It was a question, therefore, whether to agree to his 
division, and if so, what share he should get. Some of these 
circumstances will need to be considered again when the binding 
character of the document is inquired into. It is sufficient to 
say here that Balasubramania had his way andesplit off from 
the remainder of the family; and this seems primarily to have 
afforded occasion for the deed. At the.same time there is no 


‘doubt that the opportunity was availed of to compose the other 


outstanding questions, and to settle once for all how upon a 
general partition the property was to be allotted. 


The document begiris by calling itself a deed of partition 
between the signatories, a description which the cleavage with 
Balasubramania would in itself justify, and adverts to the 
danger that disputes might arise in connection with partition 
and heavy loss be occasioned thereby. Grounds are then found in 
the services to the family of Ramu Odayar and his son Samu 
Odayar for giving their branch special consideration. Accord- 
ingly, “the partition arrangements we have come to amongst 
ourselves are as follows.” Then follow nine clauses setting 
forth these arrangements. Of these, the language of clauses (1), 
(3), (6) and (8) must decide the construction to be placed 
upon the document. Clause (1) assigns to Balasubramania a 
one-fifth share and provides as regards the remaining four- 
fifths that the division is to be into five equal shares—four to 
go to the four sub-branches of the third branch, and one to 
Sivavadivelu. Clause (3) defines Balasubramania’s share by 
means of a list, and collects the remaining property, compris- 
ing the family property of the remaining members, into two 
other lists. Clause (6) recites that Muthu Odayar, out of ` 
natural affection for Samu Odayar’s heirs, and because they 
would otherwise- get a smaller share, gives them his share in 
the family property, being himself without heirs and advanced 
in years. In view of this, “the rest of us shall during the life- 
time of Muthu Odayar live as members of one family. After 
Muthu Odayar, partition shall be effected according to the shares 
laid down in clause (1).” Clause (8) runs as follows :— 

‘So long as the sharers other than Balasubramania Odayar of us 
remain together without effecting a division by metes and bounds acccrd- 
ing to the shares mentioned in clause (1), the family shall be regarded as 
an ordinary undivided Hindu family subject to the law of survivorship.” 

The meaning of these clauses, as I have said, has been 
variously interpreted. The plaintiff, while very willing to avail 
himself of the document so far as it confirms his father’s adop- 
tion, contends that clause (8) shows that the family remained 
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joint and that the specification of shares in clause (1), being 
repugnant to the notion of a joint family, is invalid. He asks 
for a half share in the entire remaining property, including 
that resigned by Muthu Odayar. A directly contrary view is 
pressed upon us on behalf of the Ist, 2nd and 9th defendants. 
One of Samu Odayar’s sons, Sivaswami, died subsequent to 
the execution of the document, leaving a widow, the 9th defend- 
ant. Of course if the family remained joint she will only be 
entitled to maintenance. But if Ex. A created a severance of 
status, the question whether or not she is to take her husband’s 
share will depend upon whether, in spite of that circumstance, 
the rule of survivorship is to be applied under clause (8). 
She, therefore, contends for the virtual rejection of this clause. 
The Ist defendant is the sole surviving full brother of Siva- 
swami Odayar, and supports the widow in consideration of his 
- reversionary interest. The third group—descendants of Ayya- 
thorai Odayar (defendants 3, 4, 5, 7 and 8) and Singaravelu’s 
adopted son (6th defendant)—contend that although clause (1) 
may have effected a severance of status, yet it is possible to 
give legal effect to clause (8) in such a manner as to apply 
what is, within certain limits, a rule of stfrvivorship. The 
Principal Subordinate Judge has found in favour of the con- 
struction contended for by defendants 1, 2 and 9. This has 
given rise on the one hand to an appeal by the plaintiff (A.S. 
No. 439) and on the other an appeal by defendants 3 to 8 
(A.S. No. 411). 


In approaching the construction of the document, no autho- 
rity is needed for the principle that every endeavour should be 
made to’ ascertain from it, read as a whole, what was the ex- 
pressed intention of the parties to it. Each part must, if possi- 
ble, be reconciled to the remainder, because it must be presumed, 
unless and until such presumption appears to be forbiddeh by 
the language, that it was drafted to subserve a consistent pur- 
pose and course of action. Observation of this principle would 
seem to require that those constructions which would reject 
either clause (1) or clause (8) should, to begin with at least. 
be put on one side; because it seems clear that the adoption of 
either “must frustrate some part of the intention with which the 


settlement was executed. There remain two interpretations to 


consider. The first supposes clause (1) to have effected a divi- 
sion in status, while clause (8) preserves the rule of survivor- 
ship. -The second, which none of the parties finds it in’ his 
interest to support, but which may not be the less worth con- 
sidering’on ‘that account, would construe’clause (1) as no more 
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than an agreement into what shares the property should be 
divided after Muthu Odayar’s death, and not as evidencing a 
resolve immediately to sever in status. The clause would then 
plainly be reconcilable with clause (8). 

Dealing with the merits of these two views,*it may be con- 
ceded that, but for the existence of clause (8), the natural view, 
and the view supported by authority, would be that a severance 
of status resulted from the declaration contained in clause (1). So 
far as the partial partition of Balasubramania’s share was concern- 
ed, all that was needed was to specify his one-fifth, and to leave 
the remaining members as an undivided family in possession of 
the remainder. Without doubt, therefore, a further intention 
is denoted by the apportionment of the four-fifths remaining 
into five equal shares. It has been urged that, whether that 
intention was to divide prospectively or immediately, the mere 
definition of shares in law converted the joint tenancy of a 
coparcenary into a tenancy-in-common; because an essential 
incident of a coparcenary is that no member can predicate what 
his share would be upon a partition. Before considering the 
case-law upon this point, a few elementary considerations need 
to be stated. The members of a coparcenary own their pro- 
perty jointly, and the interest which each member has in it fluc- 
tuates with the number of other members, as some are born and 
some die. It fluctuates by operation of the rule of survivor- 
ship, and since that rule is a necessary incident of the status, 
so must be the liability to fluctuation. Hence abrogation of the 
rule, rendering. the shares fixed, necessarily involves a disrup- 
tion of the joint status. The members become tenants-in- 
common, each possessed of individual rights which they may 
dispose of as individual property. They have substituted the 
tile of inheritance for the rule of survivorship. But’ if they 
retaif the rule of survivorship, it is not easy to understand how 
they can be said to have fixed their shares, because by the terms 
of their agreement those shares are still subject to the fluctua- 
tion produced by the rule operating upon them. Merely to 
specify, therefore, that on partition the property will-be divided 
according to a certain method, and until then the members will 
remain joint, would not seem, on first principles, necessarily to 
precipitate a severance. A simple illustration of the distinction 
T'seek- to draw may be given: Suppose four brothers and a 
cousin (son of a deceased paternal uncle) compose’a joint 
family. ‘Upon a partition, the cousin would take half the pro- 
perty, the primary division being per stirpes, and the four 
brothers would each take one-quarter of the other half. Sup- 
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pose, however, that these five members come to a settlement 
whereby they agree that, when a partition takes place, it is to 
be per capita throughout instead of per Stirpes in the first instance, 
so that each member would obtain one-fifth, the family in the 
meanwhile to remain joint. There has been a substitution of 
one rule for another for the ascertainment of shares, but the 
shares are not thereby any the more or the less ascertained. 
Much less has any division of rights been effected. Yet that 
is very much what has occurred here. What the parties in 
effect said was, “We will recognise Sivavadivelu’s adoption, but 
when we come to divide we will ignore it, and- count this mem- 
ber as though he occupied his natural place as a son of Samu 
Odayar”: though it may be a question how the rule of sur- 


vivorship:- should be applied to such an arrangement. I do not 


think that there is any authority for the view that such an agree- 
ment necessarily causes a division of status. The dicta of 
Lord Westbury in Appovier’s case, Appovter v. Rama Subba 
Aryan*, do not apply to such circumstances, because there the 
family members agreed that thenceforth the property should be 
subject to ownership in certain defined shares, so that there was 
a division of rights, although it was not féllowed up by an 
actual partition. In Balkishen Das v. Ram Nagain Sahut the 
members of a joint family executed an ikrarnama, and the 
question was whether it effected a_division in status. Their 
Lordships experienced “no difficulty in the construction of the 
tkrarnama, in which it is stated in unambiguous terms that de- 
fined shares in the whole estate had been allotted to the several 
coparceners,” and that they were thereby converted from joint 
tenants into tenants-in-common. In the present case, assuming 
the retention of the rule of survivorship, the conversion of the 
joint tenancy into a tenancy-in-common can scarcely have occur- 
red. Another case in the same line of Privy Council decisions 
is Parbati v. Nawnihal Singh, which related to an agreement 
by the members of a joint family that the family property 
should be thenceforth held and enjoyed by the various mem- 
bers of the family in certain defined shares. In deciding that 
the agreement produced a division in status their Lordships 
were, I think, more concerned with the construction of the 
documents evidencing the agreement than with their legal effect, 
once it was found that an immediate division into shares was 
intended. The use of the word “thenceforth” will be noted. 











l: (1866) i M.I.A. 75. 
3. (1909) L.R. 36 I.A. 71: IL.L.R. 31 A. 412: 19 M.L.J. 517 (P. C.). 
4, (1903) L.R. 30 I.A. 139: I.L.R. 30 C. 738 (P.C.). 
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Another and not dissimilar case is Syed Kasam v. Jorawar 
Singh® of some assistance here because of an observation that 
the agreement was “quite sufficient to effect a severance in in- 
terest and to prevent the share of Nain Singh from passing by 
survivorship”. Only by holding that clause (8)*of the present 
agreement cannot operate, can the agreement itself be held to 
effect such a severance. ° 


I think it will be found that in each of these cases a pre- 
sent intention to divide in status was discovered, and none of . 
them is authority for the view that the parties cannot agree to 
certain principles of partition, to be applied im futuro without 
becoming tenants-in-common. This in my view disposes of the 


contention that the family members here, irrespective of their 


own wishes, and irrespective of the terms upon which they 
proposed to hold their property until Muthu Odayar’s death, 
must be regarded as severed in status. Before going further, 
it will be convenient to consider what their actual intention 
seems to have been. The document was drafted by a vakil, 
and although unfortunately it has given rise to this costly liti- 
gation, it is noteunreasonable to suppose.that it was drafted 
with due regard to the principles of Hindu Law. It can hardly 
be supposed that any one conversant with those principles would 
draw an instrument of so hybrid a character that in one place 
it divides status and makes the signatories tenants-in-common, 
while in another it applies to their property so well understood 
an incident of the joint family status as the rule of survivor- 
ship. It is not too much to say that this rule is the logical 
outcome of conditions wholly at variance with the incidents of 
a co-tenancy. If Mr: K. S. Krishnaswami _Aiyangar, in his 
endeavours to reconcile the two things, has convinced me of 
one thing it is the extreme difficulty of the task which was set 
him. He had to admit that the survivorship principle could 
only be applied with modification; and Mr. Varadachariar 
found no difficulty in suggesting problems and anomalies to 
which its application would give rise. Let us then see what 
the members of the family would seem to have desired. One 
thing is clear—that very great deference was paid to the 
wishes of Muthu Odayar. He was the only surviving member 
of his ‘generation, and, as the document says, “advanced in 
years”. His’name stands first in the deed. He was to. give 
up his share to the others, and, as the evidence shows, he was 
most. anxious that apart from Balasubramania’s separation, 








9. (1922) L.R. 49 I.A. 358: I.L.R. 50 C. 84: 43 M.L.J. 676 (P.C.). 


Lix] @HE MADRAS LAW JOURNAL REPORTS. 809 © 


which he deplored, the family should remain joint. Doubtless 
some slur may attach to family members who dispute and divide. 
It was, therefore, provided that so long as he lived there should 
be no ‘further. partition. I can see no reason to suppose that 
during his lifetime a division even of status was intended. 
After all, although such a severance is a familiar enough legal 
conception. in the Courts, the necessity for partition first . by 
status and then by metes and. bounds does not very commonly 
arise in practice. Nor, again, if such was. the. intention, are 
the parties likely to have nullified its main legal effect by the 
addition of clause (8). Accordingly I cannot escape. the con- 
clusion that what they wanted was to remain joint..until after 
Muthu Odayar’s death while settling how the property should 
then be divided. I have myself. no difficulty in. construing 
Ex. A as:an expression of such an intention. It has been asked 
why, if no immediate division was intended, the. parties. should 
have been at pains to declare in clause (8) that “the family 
shall bé treated as (or ‘deemed to be’) an ordinary undivided 
Hindu family subject to the law. of survivorship”; and stress 
has been laid on the word “treated” or “deemed” as indicating 
a consciousness that the family was ‘not’ if fact. joint. No 
doubt the phrase “deemed to be” is commonly used i in statutes to 
extend the application of a provision. of law to a class not 
otherwise athenable to it. But, ` as the learned Advocate- Gene- 
ral observes, one cannot apply to a “mofússil docùment rules of 
construction that would be appropriate in the case of a statute. 
{Í think the reasonable.view to take is that the draftsman, -having 
in mind such decisions ‘on Appovier’s case and realising that 
clause (1). might imperil the joint status (a. fear, as the sequel 
‘shows, not unfounded), inserted clause . (8) as_a precautionary 
„measure. A case which bears some resemblance to this one 
was one decided by Krishnan and Ramesam, JJ., in Veitkata- 
‘chala Pillai v. Arunthavathachi2® The second of three brothers 
was adopted out of the family, ‘the other two remaining joint. 
Alf three ‘entered into an agreement to put, their „property to- 
gether and live as members of a joint ‘family, and when a division 
‘should take place to divide into three “equal, shares, subject to 
the operation of the law of survivorship. It fell to be decided 
‘whether the agreement had occasioned a severance of, status, 
“and there, as here, it was argued that the deed “as a matter 
of legal consequence, whatever the parties might have intended, 
resulted, in the severance of coparcenary”; but. the’ learned 
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Judges observe that the document recited that no party to it was 
io assert that any portion of the property belonged to him sepa- 
rately or exclusively, and provided tor future born children to 
be made-sharers. It was turther suggested that the fixing of 
the shares at one-third each was an indication ¢hat a division 
was intended, and Balkishen Das v. Ram Narain Sahu* was 
cited in support of this contention. The answer to this, equally 
applicable 1 think to the present case, was that the definition of 
shares amounted to nothing more than a mere statement as to 
what each person would be entitled to in case of a division if no 
brother were born. 

I should be prepared to hold then that the document is not 
ambiguous of the intention to remain joint, and is not ambigu- 
ously expressed. But conceding that there may be ambiguity, 
it is permissible to look at the subsequent conduct ‘of the parties 
to ascertain if it favours the one view or the other. 

A number of documents throw light upon this question. 
The earliest is a petition (Ex. D) filed in 1904 by the Ist de- 
fendant asking to be appointed to the Negapatam Devasthanam 


Committee in the vacancy caused by the death of Sivavadivelu, 


whom he describes as his undivided brother. Sivavadivelu was 
of course his nattiral brother though his cousin brother by 
adoption. Sivaswami Odayar, who was very largely conduct- 
ing the family affairs, died in 1909 and his death gave occa- 
sion for a number of applications in pending suits. Ex. KK is 
a written statement filed by Singaravelu Odayar in a suit on a 
promissory-note in which he was impleaded after Sivaswami 
Odayar’s death. The terms of this statement throughout are 
only compatible with the existence of an undivided status. The 
present Ist defendant and the 3rd and 4th defendants adopted 
this statement im Exs. KK-1 and KK-2. The C series of docu- 
ments again are compatible only with joint family membership, 
as for instance Ex. C-4, where the members of family of Siva- 
swami, claiming to be his coparceners, asked to be brought on 
for purposes of executing the decree. The widow would of 
course have-been the proper representative had the deceased 
man not been joint with the other family members. Ex. PP ‘iis 
a promissory-note executed by Singaravelu Odayar in 1911 in 
renewal of a debt contracted by Sivaswami Odayar, whom he 
describes as his undivided brother. Ex. CC is an application 
by Singaravelu Odayar to the Receiver of the Palace Estate 
at Tanjore to transfer to his undivided younger brother Gopala- 


—. — 








4. (1905) L.R. 30 I.A. 139: I.L.R. 30 C. 738 (P.C.). 


LIX] THE MADRAS LAW JOURNAL REPORTS, - 81l 


swami Odayar (1st defendant) the registry standing in his 
name of certain lands. The record shows that reference was 
made to the head karnam who reported that the family was an 
undivided one. A statement of the same effect is contained in 
a letter, Ex, CG-1, which the 1st defendant wrote to the Receiver 
in the same connection. In 1917, a few days before his death, 
Singaravelu Odayar on, behalf of himself, his adopted son and 
all the members of Ayyathorai’s branch sent the remainder of 
the family a notice Ex. N that they should be held thence- 
forward to be divided. The notice says: 


“Although yourselves and ourselves have been, till now, living as mem- 
bers of an undivided family, as we think that we should become divided 
from you, we have become divided from now. You have no right to the 


properties belonging to our share. In the same way, we have no right- 


to the properties belonging to your share. We strictly inform you that 
henceforward there shall be between us only relationship by blood, but 
no interest with regard to property,’ 

Whatever the circumstances in which this notice was issued 
it contains no allusion to the partition deed of 1895 and express- 
ing as it does an unequivocal intention to become divided in 
status, it cannot easily be reconciled with the theory that an 
earlier division of this kind had already taker? place. In fact, 
no further action seems to have been taken and this notice 
remained as much a dead letter as the suit partition deed itself. 
I have left to the last the only document which can in any man- 
ner be construed as suggesting a divided status. In 1899 Siva- 
swami Odayar offered himself as a candidate at a municipal 
election in Kumbakonam and Ex. VI is a protest addressed by 
a number of voters to the Chairman, objecting to his candida- 
ture on the ground that his brother Sivavadivelu was already 
a municipal councillor and that the rules precluded more than 
one member of an undivided Hindu family from sitting on the 
Council, Ex. VI-(a) is Sivaswami Odayar’s reply. His+pri- 
mary argument: is that where in an undivided family the pro- 
perty is sufficient to qualify more than one individual for a 
seat, the rule referred to had no application. He then goes on 
to say that admitting that the rule is capable of the interpreta- 
tion placed upon it by the petitioners, his family “might for 
the purpose of this objection be legally considered as a divided 
one under the terms of a registered document entered into 


among the members thereof, dated the 25th November, 1895”. 


It seems clear to me from the terms of this letter that Siva- 
swami Odayar’s own view was that he was undivided from his 
brother and that he merely put forward the possible legal effect 
of the partition deed as a means of gaining his object. If he 
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had indeed believed that it divided the status, his reply would 
surely have been in different terms. From a consideration of 
all the available documentary evidence therefore I think that 
no other conclusion is possible but that those members of the 
family whose views are ascertainable from these . documents 
entertained the view that they were still undivided in status. 


My conclusion then is that the family members intended to 
remain joint until Muthu Odayar’s death, while entering into 
this agreement as to what their shares should be thereafter. I 
have already expressed the view that an agreement of this 
nature does not necessarily disrupt the status. Nor has any 
authority been shown for the position that the members of a 
joint family are incapable of entering into such an agreement. 
There is no doubt that at the time of partition the members may 
by general agreement distribute the property otherwise than as 
Hindu Law provides, and there seems no reason why such an 
agreement cannot be entered into beforehand. In the Privy 
Council case Lakshmi Chand v. Anandi™, two brothers, while 
remaining joint, agreed that, if either died without male issue, 
his widow should take a life-interest in half the estate, thereby 
abrogating the rule of survivorship. ‘It was held that, the agree- 
ment was valid because a co-sharer may with the consent of 
the remaining co-sharers mortgage or charge the share to which 
he would be entitled upon a partition; and, on the same prin- 
ciple, he may deal otherwise with such a share. If, therefore, 
all the family members enter into a settlement whereby some will, 
upon a partition, receive less than what under Hindu Law would 
be their share, the latter cannot afterwards plead that they were 
legally incompetent so to agree. Nor, I think, can the plaintiff 
succeed in attacking the agreement on the ground that, being 
without consideration, it is not binding: upon him. .It was en- 
iered into by his father, Sivavadivelu Odayar, before he was 
born, and although Sivavadivelu lived until 1903 he ‘never 
repudiated it. So far as’ the other signatories are concerned it 
settles the question of his adoption, for which it seems there is 
extremely little independent evidence—a batch of four sale-deeds 
(see Exs. Z and Z-1) in which this relationship is recited being 
the only documentary evidence (if indeed they are legal evi- 
dence at all) originating before Ex. A upon the record. On 
the other hand, the evidence of the 1st and 3rd defendants as 
D.Ws. 18 and 13 shows that there were disputes within the 
family about the adoption, and this is borne out by two other 
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witnesses, D.Ws. 4 and 5. If Ex. A goes, therefore, the 
plaintiff’s status, following Sivavadivelu’s status as an adopted 
son is at least in jeopardy, and as that would be fatal to the 
claim he makes to a half share in the property, he does not 
handle this tyo-edged argument very confidently. It seems 
incontestable that Ex. A ib binding for the sufficient reasons 
that it was an agreement between all the adult members of the 
family, and that it put an end—for the time being at least—to 
the disputes between them. Besides the matter of the plain- 
tiff’s father’s adoption, there was the connected question of the 
share which Balasubramania Odayar was to take. If the adop- 
tion was to be recognised he would get one-sixth of the whole, 
if not, one-fourth. A mean was struck, and he received one- 
fifth. It appears, too, that there was a”disagreement whether 
certain property was self-acquired by Ramu and Samu Odayar 
or joint family property, a question which would affect the 
shares to be taken by each branch. Lastly, the settlement in- 
cluded Muthu Odayar’s resignation of his own share, subject to 
the payment to him annually of a sum of Rs. 4,000. Altoge- 
ther, there can be no question, but that, just as where a number 
of creditors accept a composition, so in the general give-and- 
take and composing of differences Ex. A as a family settlement 
is binding upon its signatories and those claiming under them. 


The result of these findings will be that the undivided share 
of Sivaswami Odayar will pass by survivorship to the remain- 
ing members of his own branch, vis., (1) the descendants of 
Ayyathorai, defendants 3 to 5, 7 and 8, (2) the 6th defendant. 
as representing his adoptive father Singaravelu, and (3) Gopala- 
swami and his son, defendants 1 and 2. Each of these will 
receive one-third of one-fifth share in addition to his or their 
own one-fifth in all four-fifteenths each, this fraction being 
further sub-divided in the case of the first branch, equally 
between the 3rd and 4th defendants’ sub-branches. The 
decree of the Lower Court will be modified accordingly. The 
plaintiff, belonging to a different main branch from Sivaswami 
Odayar’s cannot benefit by his death, but will take the one-fifth 
already awarded him by the Lower Court. As regards the 
other orders to be passed in A.S. Nos. 411 and 439, I agree 
to the’ terms of them as proposed by my Lord. 


S.R. A.S. No. 439 of 1925 dismissed. 
A.S. No. 411 of 1925 allowed, 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 
PRESENT :—Lorp BLANESBURGG, Lorp MERRIVALE AND 


LORD RUSSELL oF KILLoweEn. . 

Raja Probhat Chandra Barua .. Appellani* 
v. . ; 

The King-Emperor .. Respondent, 


Bengal Permanent Settlement Regulation, 1793—Indian Income-tax 
Act, 1922—Income derived by santindar from permanently-settled estates— 
Liability to assessment to income-tax. 


Held, on, the true construction of the Bengal Regulations of 1793, and 
particularly of Regulation I of 1793 (The Bengal Permanent Settlement 
Regulation), that while the Regulations contain assurances against any 
claim to an increase of the jama based on an increase of the zamindari 
income, they contain no promise that a zamindar shall in respect of the 
income which he derives from. his zamindari be exempt from lability to 
any future general scheme of property taxation, or that the income of a 
zamindari shall not be subiected with other incomes to any future general 
iaxation of incomes. 


Held, accordingly, that notwithstanding the Permanent Settlement 
Regulation I cf 1793, income derived by a zamindar from land in permanently- 
settled estates, otficr than ‘‘agricultural income”, is liable to assessment 
to income-tax under*the Indien Income-tax Act, 1922, sections 6 and 12. 


Judgment of the majority of the Full Bench of the High Court, 
Calcutta, in Emperor v. Probhat Chandra Barua, (1927) I.L.R. 54 Cal. 863 
(f.B.), affirmed. 


Appeal No. 90 of 1928 from two judgments and orders of 
the High Court, Calcutta, dated the 14th March, 1927 and 11th 
May, 1927, respectively, which were passed on a reference under 
section 66 of the Income-tax Act, 1922, by the Commissioner of 
Income-tax, Assam. 

The main question on the present ‘appeal was whether 
income from land, which was permanently settled under the 
Bengal Regulatichs of 1793, was liable to be assessed to income- 
tax subject only to the exemptions specifically conferred by the 
Income-tax Act, 1922. 

The material facts of the case, and the relevant provisions 
of the Income-tax Act and the Bengal Regulations, are fully set 
out in their Lordships’ judgment and in the report of the case 
in the.Court below, Emperor v. Probhat Chandra Barua. 

E. B. Raikes, K.C. (with G. D. McNair and L. C. Graham- 
Dixon) for appellant.—The imposition of a tax on the income 
derived from these : zamindari estates is contrary to the: guaran- 
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tees and assurances given at the time of the Permanent Settle- 
inent and embodied in the Bengal Regulations. Referred to the 
judgments in The Chief Commissioner of Income-tax v. Zamin- 
dar of Stmgampatti,? Emperor v. Probhat Chandra Barua, 
Emperor v. Indu Blusan Sarkar, Maharajadhiraj of Dar- 
bhanga v. Commissioner of Income-tax® and Emperor v. Pro- 
bhat Chandra Barua? <being the case now under appeal). 


We submit that the learned Judges who were in the major- 
ity in the present case overlooked the distinction between a 
tax on income from land as such, and a tax on an individual 
landowner—in common with the rest of the community—on 
something else which might cause him to pay a further amount 
out of the income from his land. 


c 


According to the decision of Lord Lyndhurst in Freeman 
v. Fairlie’, which the Board approved in Gunga Gobind Mundul 
v. The Collector of the Twenty-four Pergumnas' the ownership of 
the soil was not in the Crown. ‘That being so, the jama could 
only be a tax and not a rent or a rent charge: Field’s Bengal 
Regulations. To impose a further tax on the, profits from the 
zamindari is virtually to increase the jama, which the Regula- 
tions distinctly declared, was “fixed for ever”. > 


The Income-tax Act, 1922, does not either expressly. or 
even impliedly repeal the guarantee contained in the Regula- 
‘tions. Unless and until the Government expressly repeals or 
repudiates the Permanent Settlement Regulations, they should 
. be held binding on the Government. The Income-tax Act 
contains no provision repealing or altering the effect of the 
Permanent Settlement Regulations. or charging any of the items 
in question: Mayor, etc., of London v, Netherlands Steam- 
boat Company, Associated Newspapers, Lid. v. City of London 
Corporation? and Pole-Carew v. Craddock”. The judgment of 


Lord Sumner in Attorney-General v. Exeter Corporation™ is 
distinguishable. i 


There is abundant authority for the proposition that a tax 


cannot be imposed without clear and express words for that ` 


purpose. “When the Legislature assume to impose a tax on 
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the subject, they must do so in clear and distinct terms; if the 
matter remains in doubt, the subject is entitled to judgment”, 
per Lord Esher, M.R., in C ommissioners of Inland Revenue v. 
Angus?, There should be no further burden on income, where 
the Government demands had been commuted tinder a Perma- 
nent Settlement: The Chief Commissioner of Income-tax v. 
Zamindar of Singampatti’. . 

Dunne, K.C., (with Wallach) for respondent—We sub- 
mit that the appellant’s contention that the Government was not 
the owner of the soil and thenefore the jama was a tax and not 
a rent or rent charge, is untenable. The Board’s judgment in 
Secretary of State for India v. Srinivasachariar™.. shows that 
the Ruling Power in India had some proprietary interest in the 
land. It was thus competent to impose a rent charge. In the 
Permanent Settlement Regulation the term “proprietor of the 
soil” meant only the person who was to pay the Government 
revenue. There was no grant of the estate to the zamindars, 
and the Permanent Settlement gave them no rights in the soil. 
The Government merely assigned to the zamindars their (the 
Government’s) wight to collect from the ryot the land revenue. 
The observations of Lord Lyndhurst in Freeman v. Fairlie’. 
that “I think it is to be collected from those Regulations (7.¢., 
the Permanent Settlement Regulation of 1793) that the pro- 
prietors of land in India had an absolute ownership and domi- 
rion of the soil” are pure obiter dicta, and are not well founded. 
The appellant contends that Freeman v. Fairlie’ was approved 
by the Board in Gunga Gobind Mundul v. The Collector of the 
Twenty-four Pergunnas’, but the decision in the latter case does 
not touch the point at all. Freeman v. Fairlie’ was only cited 
there to show that individual ownership of lands could exist 
in private persohs, if there is a grant from the Government. 

“Stich a settlement (i.e., for revenue) does not establish 
proprietary rights in the land, but is made with Government as 
to their claim to the khiraj or reverie’: Juggut Mohini Dossee 
v. Mussumat Sokheemoney Dossee*. The words. “proprietor 


_ of land” in the Regulation have a technical significance: per 


Sir Barnes Peacock in The Collector of Trichinopoly v. Lekka- 
mant”, i 
2. (1922) I.L.R. 45 M. 518. 6. (1828) 1 Moo. I.A. 305. 

7. (1867) 11 Moo. I.A. 345. 

A 12. (1889) 23 Q.B.D. 579 at 589, 
13. (1920) L.R. 48 I.A. 56: ILL.R. 44 M. 421: 40 M.L.J. 262 (P.C.). 
14. (1871) 14 Moo. I.A. 289 at 305. 
15. (1874) L.R. 1 I.A. 282: 21 W.R. 358, 
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[Lord RusseLt.—The expression “proprietors of the land’’ 
in the Regulation is, according to your contention, not incon- 
sistent with the theory that the Government was the proprietor 
of the soil.] o 

The zaminęars were merely stewards or administrators of 
the Government’s share in the land: Raja Lelanund Sing Baha- 
door v. The Government of Bengal”, 


The Permanent Settlement was virtually a contract betweeri 
the Government and the zamindars, a bargain evidenced by docu- 
ments sanads and kabuliyats: Secretary of State for India v. 
Raja Jyoti Prashad Singh. The effect of the settlement was 
that the zamindars obtained for the first time an entirely new 
estate, namely, a permanent, heritable and alienable tenure in 
the land, subject to the payment of a fixed assessment charged 
upon the estate. 

On the question of implied repeal of the Regulation by 
the Income-tax Act, learned counsel referred to Corporation of 
Blackpool v. Starr Estate Company, Ltd. . 

Nova Scotia’s case* was also cited, and the judgment of 
Lord Blackburn in Garnett v. Bradley distingeished. 

Raikes, K.C., in reply, referred to the judgment of the 

‘Bombay High Court in Vykunta Bapuji v. The Govern- 
ment of Bombay”? as supporting the view that the Sovereign 
in India never had any property in the soil. 

26th May, 1930. Their Lordships’ judgment was delivered 
me naar 

Lord RussELi or KitLowen.—The appellant is Zamindar 
of the Permanently Settled Estate of Gouripur, and he appeals 
to His Majesty in Council in the circumstances herein set forth. 


By an assessment note of the Income-tax Officer, of 
Dhubri, dated the 28th August, 1925, the appellant was assessed 
under the Indian Income-tax Act, 1922, to income-tax in respect 
of income arising from his said estate. On appeal the assess- 
ment was confirmed by order of the Assistant Commissioner, 
dated the 22nd December, 1925. f 


At the request of the appellant the Commissioner of Income- 
tax, Assam, acting under section 66 of the said Act, submitted 
certain questions for the decision of the High Court. 





15. (1855) 6 Moo. I.A. 101 at 108. 
16. (1926) L.R. 53 I.A. 100: I.L.R. 53 C. 533 (P.C.). 
17. (1922) 1 A.C. 27. 18. (1922) 2 A.C. 176. 
19. (1878) 3 A.C. 944. 20. (1875) 12 Bom. H.C.R. App. p. 1. 
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B.C: '. . The questions so submitted were three in number; and 
Raja Probhat (as amended in the course of the hearing) they were in the 





Chandra — following. terms:— 
us “I. Whether the following sources of income are agricultural ‘and 
The King- therefore exempted from assessment to income-tax ugder section 4 (3) 
Emperor. (viii) of the Act? [Then follow 10 items which it is unnecessary to set 
tard out here.] i 
Russell “TI, Whether income derived from such of the above’ sources as 


were not taken into consideration at the time of fixing the Jama at the 
- Permanent Settlement: is assessable for income-tax purposes? 


“III: Whether, having regard to the terms of the Permanent Settle- 
ment Regulation, income derived from land in permanently settled estates, 
subject to the exemptions provided by the Legislature, is liable to assess- 
ment to income-tax?” 


In view of a diversity of judicial opinion already existing 
in regard to the proper answer returnable to the third question, 
both questions II and III were, by an order of the 21st May, 
1926, referred for decision of the Full Bench, the considera- 
tion of question I being in the meantime deferred. 

The case was argued before the Full Bench consisting of 
five Judges of the High Court, with the result that Ghose, Buck- 
land and Panton, JJ., took one view and Mukerji and Suhra- 
wardy, JJ., took a different and opposite view. 


The majority of the Judges held that questions II and III - 
should both be answered in the affirmative. In the opinion of 
the minority, question III should be answered in ‘the negative, 
from which answer it would follow that question II would not 
arise. 


By order, dated the 14th March, 1927, the reference to the 
Full Bench was disposed of in accordance with the opinion of 
the majority of the Court. 


The remaining question I was decided by the High Court 
on ‘the 11th May, 1927. The appellant confined his claim for 
exemption to three items out of the specified ten items, but the 
High Court held that none of the three items were exempted 
as agricultural income, and accordingly question I was answered 
in the negative. 


By an order of the High Court, dated the 7th November, 
1927, the application of the appellant for leave to appeal to His 
Majesty in Council against the said judgments or orders of the 
21st May, 1926, the 14th March, 1927, and the 11th May, 1927, 
was granted. 


It is in these circumstances that the matter came before 
this. Board. 
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i There can be no doubt as to the ‘importance or difficulty of 
this case, which, in their Lordships’ opinion, depends primarily, 
if not entirely, upon the consideration of question III. It is 
sufficient to state that the problem of the correct answer to ques- 
tion III has beef. now considered before different High Courts in 
Madras, Patna and Calcutta by thirteen Judges. As their 
Lordships read the various decisions, it would appear that ‘five 
of the thirteen Judges would answer question III in the affirm- 
ative and eight would answer it in the negative. 


The argument for the appellant on question III was pre- 
sented to their Lordships in great, but not excessive, detail, and 
covered a wide ground. It may be summarised thus:— 


That at the time of the Permanent Settlement in 1793° de- 
finite guarantees and assurances were given by the governing 
authority, and were embodied in the Bengal Regulations of 
1793 (hereinafter alluded to as the Regulations) to the effect 
that the income of the Zamindar from his estate would not, 
beyond payment thereout of the jama, be further touched or 
taxed; that the imposition of a tax on the income of @’Zamin- 
dar derived from his zamindari would be a preach ‘of: those 
guarantees and assurances; that the Indian Income-tax Act, 
1922, does not, according to its true construction, purport to im- 
pose a tax on the income of a Zamindar derived from his 
zamindari; and that, if such-a tax could be said to be imposed 
under or by virtue of the language used in the Act, neverthe- 
less the language used was not so clear and explicit as to operate 
as a repeal of the legislative provisions of the Regulations. 


Such in outline was the appellant’s | contention. rt 


Incidentally to this argument the Board was invited to con- 
sider, and indeed pronounce upon, the questiop, mainly histo- 
rical, of the position of the governing authority immediately 
before the Permanent Settlement in regard to ownership of the 
land or of some proprietary interest therein. The attention of 
their Lordships was called to the various views expressed in 
such works and documents as Field’s “Regulations of the 
Bengal Code,” Phillips’s “Land Tentires of Lower Bengal’ and 
Shore’s Minutes. Their Lordships were also referred to certain 
reported decisions of the Courts. n 

Their Lordships, however, are of òpinion`that there is here 
no occasion for any pronouncement by them upon ‘the: question 
of the exact nature of the rights and interests in relation to the 
land which existed in thé governing authority before: 1793, Büt 
that|this appeal falls to be determined-upon a consideration: of 
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the language of the Regulations and of the Indian Income-tax 
Act, 1922. 

- In-view of the argument that the Act does not according 
toits terms purport to impose a tax on the income of a Zamin- 
dar derived from his zamindari, their Lordship$ propose in the 
first instance to examine the language of the Act, and then, 
if the Act does according to its terms, actually impose such a 
tax, to consider if the imposition of the tax is to any, and what 
extent, inconsistent with the provisions of the Regulations. 

The Act of 1922 is a consolidation and amendment Act. 
Section 1 refers to its title, sphere of operation and commence- 
ment. Section 2 is a definition section: The rest of the Act 
is divided into teri chapters, of which only Chapters I and III 
seem relevant to the present purpose. l 

Chapter I is entitled “Charge of Income-tax,” and consists 
of sections 3 and 4. Section 3 is so framed as to charge income- 
tax at the rate which may from time to time be enacted. The 
income- -tax is- stated to be “in respect of all income, profits -and 
gains of the previous year of every individual.” Section #® (1) 
provides that the Act is to apply to all income, profits or gains 
as described òr comprised in section 6 from whatever source 
úerivėd, accruing òr arising or received in British India or 
deemed under the provisions of the Act to a¢crue or arise or to 
be received in British India. Section 4 (2) affords an instance 
of . profits and gains accruing or arising without British India 
being deemed to accrue or arise in British India. Section 4 (3) 
enumerates a list of classes of income to which the Act shall not 
apply. Income derived from a zamindari is not included in the 
list, but “agricultural income’’ is included. 

It would e that the purpose of section 3 is to charge 
income-tax at the current’rate for the time being, and that the 
purpose of section 4 is (by sub-section 1) to confine the tax to 
income actually or artificially accruing ot arising or received in 
British India, and (by sub- section 3) to exempt specified classes 
of income from tax. 

Although Chapter I is entitled “Charge of Income-tax,” 
the real charging section would appear to he section 6, which 
occurs in Chapter III. 

` Chapter III is entitled “Taxable Income,” and is composed 
af sections’ 6:to 17 inclusive. Section 6 provides that “save as 
otherwise-provided by thisAct; the following heads of income, 
profits änd-gains shall be oe to income-tax, i in nthe manner 
hereinafter: ‘appearing, namely: 7 22 2) LLL ol 


$ 
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(i) Salaries. ! 

(ii) Interest on securities. 

(iti) Property. 

(iv) Busjness. 

(v) Professional earnings. 

(vi) Other sources.” 

Each of the next following six sections deals severally with 
anh of the six heads of income, profits and gains specified in 
section 6, and states with greater particularity the items in res- 
pect ‘of which the tax shall be payable by the assessee under the 
particular “head,” and gives details of allowances and exemp- 
tions in regard to the different heads. Section 9 accordingly 
deals with the head “Property,” and a perusal of it makes it clear 
that the “into rofits and gains” charged under the head 
“Property,” mor to the annual value of “buildings or 
lands appurtenant thereto, ” in other words, to the annual value 
of what may be conveniently called house property. The income 
of a Zamindar derived from his zamindari would hot be charge- 
able under that head. If chargeable i in the result it would’ be 
under the head “Other sources.’ 


Section 12 deals with that head, and requires ‘lage attention. 
™ Section 12 (1) provides that the tax shall be payable an 
assessee tinder that head— 


‘Tn respect of income, profits and gains of every kind and from every 
source to which this -Act applies (if not included under any of the pre- 
ceding heads).” 


These words appear.to their Lordships clear and emplifific, 
and expressly framed so as to make the sixth head mentidtied 
in section 6 describe a true residuary group embracing within it 
all sources of income, profits and gains provided the Act applies 
to them, i.e., provided that they accrue or arise or are received 
in British India or are deemed to accrue or arise or to be received 
in British India, as provided by section 4 (1), and are not 
exempted by virtue of section 4 (3). 

It was contended on behalf of the appellant that the income 
derived from a zamindari was never brought into charge at all, 
because, in section 6, the words “other sources” must’ mean 
sources other than those described above, and therefore could 
not. include any source which could properly be described. as 

“property.” 

Incidentally it may He pointed out that this dieament if 
successful, could not be confined to the income derived from a 
zamindari; it-would free from liability to income-tax all iricome 
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BS derived from land which did not consist of buildings or lands 


Raja Probhat appurtenant thereto, and it would seem to render unnecessary 





ean the specific exemption of agricultural income. 

The King- Their Lordships, however, feel unable to accede to the argu- 

Emperor. ment. In section 6 the words “other sources” uSed in relation 
Lord to the word “property” would naturally mean sources other than 
Russell. ` the source which the word “property’’ ‘connotes in this Act. 


But if there were any doubt on this score, it. would disappear 
in the light of section 12, the meaning and effect of which have 
been indicated above. 


_ Upon this part of the case therefore their Pardctins are ` 

of opinion that the Indian Income-tax Act, 1922, by sections 6 

and 12, brings into charge for the purposes of income-tax the 
income derived from a zamindari, and that a. Zamindar-is:-~__ 
assessable in respect of income, profits and gains derived from 

that source. 


Before leaving this part of the casé their Lordships deem 
it right, it,-view of discussions in the course of the arguments 
before the Board, to make a further statement as to the liability 
of the appellant to pay income-tax upon the income derived 
from his zamindari. 


. The tax is upon “income, profits and gains.” It is not a 
tax on gross receipts. With this fact in view, each section 
which deals with one of the first five “heads”. specified in sec- 
tion 6 contains, where proper, specific provisions for the neces- 
sary deductions and allowances to be made for the purpose of 
arriving at the.taxable balance. Section 12; which deals with 
the general residuary group, is necessarily framed in general 
terms and authorises the allowance of any “expenditure (not 
being in the natute of capital expenditure). incurred -solely. for 
the purpose of making or earning such income, profits or gains.” 


Their Lordships were unable to ascertain upon what foot- 
ing the appellant had been assessed in respect of the income 
derived from-his zamindari, 1.¢., whether-on the gross income 
or after some allowance had been made in respect of ‘the jama 
assessed and paid upon the lands. Their Lordships are of 
opinion that, in assessing the appellant to income-tax in respect 
of the income derived from his zamindari, his income, profits 
and gains from that source should be computed after. making 
proper allowance in respect of the jama assessed and -paid. 


Their ‘Lordships now proceed to consider the question 
whether the imposition of income-tax in respect of the income 
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‘derived from the zamindari is to any and what extent incon- P. C. 
sistent with the provisions of the Regulations.. - -Raja Probhat 
In regard to this part of the case their Lordships desire ely 

to make this observation. The Bengal Regulations of 1793 are v. 

lengthy and numerous. In the course of the arguments before aed 

the Board attempts were made to support the respective argu- — 

ments by a-phrase picked from one Regulation or a passage r 

chosen from another, even though the particular Regulation 

only purported to deal with some matter incidental to the Per- 

manent Settlement. In the opinion of their Lordships this part 

of the case falls to be determined primarily upon a considera- 

tion of the language of Regulation I of 1793. © While bearing. 

in mind the passages in other Regulations to which their 
_~~attention~was_drawn, their Lordships feel that the above-men- 

tioned Regulation “is\the master Regulation for the immediate ` 

purpose before the Board, and that its provisions constitute the 

overriding feature in the present case. 


It bears date the Ist May, 1793, but is retrospective and 
operates as from the 22nd March, 1793. This last-mentioned 
date was the date of a Proclamation, to certain’ Articles of 

.. Which the Regulation gave legislative effect. 

In so far as it relates to the case of the appellant, the 
‘Regulation may be conveniently summarised. 

Articles I and II of the Proclamation (paras. 2 and 3 of 
the Regulation) contain a notification by the Governor-General 
in Council to all Zamindars in the province of Bengal that, he 
has been empowered by the Court of Directors for the affairs' of 
the East India Company to declare the jama, which has be&a! or 
may be assessed upon their lands under the Regulation for the 
decennial settlement of the public revenues of Bengal passed on 
the 18th September, 1789, fixed for ever. ° . 

Article III of the Proclamation (para. 4 of the Regula- 
tion) contains a declaration to the Zamindars with whom a 
settlement had been concluded under the Regulation of the 18th 
September, 1789, that at the expiration of the term of the 
settlement no alteration will be made in the assessment which 
they have engaged to pay, but that they and their heirs and 
successors will be allowed to hold their estates at such assess- 
ment for ever. y ; 

Article VI of the Proclamation (para. 7 of the Regula- 
tion) is of great importance and appears to their Lordships to` 
embody the legislative statements and provisions which are most 
favourable to the arguments advanced on behalf of the appel- 
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lant. The first sentence recites as facts well known in Bengal 
(1) that the public assessment upon the land has never been 
fixed; (2) that the rulers have from time to time demanded an 
increase of assessment from the proprietors of land; (3) that 
for the purpose of obtaining this increase not ęnly have fre- 
quent investigations been made to ascertain the actual produce 
of the estate, but it has been the practice to deprive the proprie- 
tors of the management of their lands. The second’ sentence 
of Article VI recites that the Court of Directors considers these 
usages and measures detrimental to the prosperity of the coun- 
try, and states that, the Zamindars with whom a settlement has 
been or may be concluded, are to consider the orders fixing 
the amount of the assessment as irrevocable and not liable to 
alteration. The third sentence runs as follows:—...--- -— 


“The Governor-General in Council trusts that the propeieiars of land, 
sensible of the benefits conferred upon them by the public assessment being 
fixed for ever, will exert themselves in the cultivation of their lands, under 
the certainty that they will enjoy exclusively the fruits of their own 


Gao 


good management and industry, and that no demand will ever be made 


upon them, or their héirs -or successors, by the present or any future 
Government, for an -augmentation of the public assessment, in conse- 
quence of the improvement of their respective estates.’ 


It is upon this third sentence of Article VI coe the ane: 


lant mainly relies for his contention that the imposition of 


income-tax in respect of the income derived by him from his 
zamindari would be a breach of and inconsistent with the pro- 
visions of the Regulations. He alleges that the jama was a 
tax and not a rent or rent-charge, and that by the Regulations 
a legislative assurance or guarantee was given that no tax 
beyond the amount of the fixed jama would be imposed upon 


the income of the permanently settled estate. 


To this contention the respondent makes answer: —(1) 


‘that what the Permanent Settlement accomplished was to fix 


for ever the quantum of the Government’s share of the produce 


‘of the land; and’ (2) that upon their true construction the 


Regulations do not purport to exempt the Zamindar from taxa- 
tion in respect of the income derived from his zamindari. 


_ Their Lordships, after careful consideration of the Regu- 


lations, have arrived at the conclusion that the argument of the 


appellant cannot succeed.. 
They are unable to find in the Keus any statement 


_or assurance that a Zamindar will never be liable to. taxation 


in respect of the income derived from his zamindari, or (to put 
the matter from another point of view) that a.Zamindar will, 


-as to so much of his property as consists of income derived from 
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his zaniiridari, be exempt from schemes of taxation applicable 
generally to the incomes of the inhabitants of British India. 

The language used in Regulation I, Article VI, does not, 
in their Lordships’ opinion, mean anything other than this:— 
“You have in the past been liable to have the amount of the 
jama increased according as the actual produce of the estate 
increased; to erable the Government to obtain this you have 
been subjected to frequent investigations to ascertain the 
actual produce and you have even been deprived of the manage- 
ment of your estates. All this shall cease. -You shall have 
fixity of payment and fixity of tenure. If you improve the 
revenue of your zamindari you shall enjoy the fruits of your 
improvements without fear of the Government claiming that 
because the revenue produced by the estate has increased the 
payment you make to Government as a condition of holding 
that estate shall be incteased also.” 

Their Lordships have ventured to paraphrase Article VI, 
but they. think that their paraphrase expresses with sufficient 
accuracy the true intent and meaning of the Article. In their 
Lordships’ opinion, while the Regulations cgntain assurances 
against any claim to an increase of the jama, based on. an in- 
crease of the zamindari income, they contain -no promise that a 
Zamindar shallin respect of the income which he derives from 
his zamindari be exempt from liability to “any future general 
scheme of property taxation, or that the income of a zamindari 
shall not be subjected with other incomes to any future general 
taxation .of incomes. aye eS 


Their Lordships agree with the views expressed by Ghose, 
J., in the following passage from his judgment :— 


“There was no promise or engagement of any description whatsoever 
by which the Government of the day ‘surrendered thétr right’ to leyy a 
general tax upon incomes of all persons“ irrespective of the fact whether 
they are Zamindars with. whom the Permanent Settlement was concluded 
or not.” : i : ; 


It follows. that in their’ Lordships’ Opinion Question II and 
Question III should both be answered inthe affirmative. 

Question I: was but faintly argued before the Board. As 
to it their Lordships need only say that they have not been 
furnished either with matetials or reasons which would justify 
them in suggesting that any of the 10 specified items could pro- 
perly be described as agricultural income within the definition 
of agricultural income contained in section 2 (1) -of the Indian 
Income-tax Act, 1922. Their Lordships accordingly. agree with 
the negative answer which has been given to Question I. 
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P.C. | For the reasons given their Lordships are of opinion that 
Raja Probhat this appeal fails. and.should be dismissed, and they will humbly 





Snag advise His Majesty accordingly. There will be no order as to 
v the costs of this appeal. 
ee Solicitors for appellant: W. W. Box & Cv. 
rea Solicitor for respondent: Solicitor, India, Office. 
Russell. ` K.J.R. l . Appeal dismissed, 
i e bh 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ g t 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT —Mr. JUSTICE VENKATASUBBA Rao. 
{Im the matter of 'the Indian Companies Act VII of 1913 and 
~ in the matter of the Sabapathi Press, Co., Ltd.] 
Sabapathi Rao and others .. Petitioners* 
v. : 

Sabapathi Press Co., Ltd. .. Respondents, 

Sabapathi ` Indian Companies Act (VII of 1913), Ss. 168, 227 and 229—Winding-up 

Rao by “Court—Debts due from the Company—Interest on, when payable— 

Contracts by Company subsequent ‘fo winding-up—Validity. 

Sapapathi - When -a -Gompany has. been ordered to be wound-up, the interest upon 

r "9 


Lid debts payable by the Company. ceases to run from the date of the winding- 
i up order, unless the, .Company is solvent, The Company’s ‘solvency is 
establishéd ‘if, after“ Payment of the ‘principal and interest up; to the date 
of winding-up- there are“ some assets Sufficient to meet the liability on 

account; of. interest acctuing..after the commencement of the -liquidation:- 


Palmer’s Company Law;,. 12th Edn., p. 439; In re Humber Ironworks 
and Shipbuilding Co., (1869) L.R. 4 Ch. App. 643; In re Duncan & Co., 
(1905) L.R. 1 Ch.D, 307; Ghansham Das v. Public: Banking and Insur- 
ance Co., (1919), I.L.R. 1,Lah. 154. and Devi Ditta Mel v. Oficial. Liquida- 
tor, Amritsar Bank, Ltd., (1920) I.L.R. 1 Lah. 368, referred to. i . 


Once the winding-iip ‘order is made the Company becomes as from the 
date of the petition incapable of entering into contracts without the sanc- 
tion of the Court. Gosling v. Gaskell, (1897) A.C. 575 (H.L.), followed. 


=O S. 227 (2) of the Companies Act does not apply to a contract by the 
Company for the purchase of goods. 


ı B. Somayya for N. Venkataswami Setty, Pola Sankariah 
and Hanumanthappa. ` 

T. R. Arunachala Aiyar for Official Liquidator. 

"T. M. Venugopala Mudaliar for applicant. 

T. „Krisinaswami Aiyangar for creditor. 

'Fhe Court delivered the following 


- Jupcment.—I have to deal with this claim in the- winding- 
up proceedings. A creditor, Pola Sankariah by name, applied 


in 





*Q.. a No: 94 of 1922, . 25th August, 1930. 
O Sis + iw , 3rd September, 1930. 
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to the liquidator for payment of his debt. He failed to comply 
with the request and I have now to decide whether the credi- 
tor’s claim is well founded. 
To make the point at issue clear, I must briefly set forth 
the course. taken by these liquidation proceedings, The peti- 
tion to wind up this Company (The Sabapathi Press Co., 
Ltd.) was filed on the 8th of May, 1922. Mr. Justice Kumara- 
swami Sastri dismissed the petition on 30th November, 1922, 
holding that no valid grounds existed for.making an order of 
compulsory winding up. Against this order an appeal was filed 
and, on 5th November, 1924, the Appellate Court set it aside 
and remanded the petition to the Original Side for fresh dis- 
posal. The matter then came up before Mr.. Justice Beasley and 
on the 9th of April, 1927, he made an order referring two 
questions to the Official Referee. With one of those questions 
we are directly concerned. That related to the debt now claim- 
ed as due by the creditor. It was then pleaded that that debt 
was discharged either by payment or adjustment on 31st of 
December, 1921. The Official Referee. submitted his report, 
finding inter alia that the debt due to the applicant was not 
discharged as alleged. Mr. Justice Beasley (ds he then was) 
accepted the Official Referee’s findings, found that the Com- 
pany’s affairs were in a very unsatisfactory state and made an 
order, dated 16th November, 1927, directing the Company to 
be compulsorily wound up. Mr. Venkata Rao, by dubious 
methods (this is the effect of the judgment of Mr. Justice 
Beasley). acquired a dominant. position in the Company and by 
adopting an aggressive and high-handed attitude, used that posi- 
tion to gain dishohést advantage for himself, his relations and 
friends. A firm known as “K.V.S.R.” which, as the learned 
Judge observed, was Venkata Rao’s own firm, was appointed 
treasurers of the Company and some of the Company’s fac- 
tories were leased to this frm on terms highly detrimental to 
the Company. This K.V.S.R. firm in their turn sub-leased 
the factories making a large profit, to a joint family concern 
of which the present applicant Pola Sankariah was a member. 
There were two factories, one at Tadpatri and the other at 
Adoni. The sub-lessees effected certain repairs to these facto- 
ries and a large sum became payable to them on this head by 
the Company. The debt became due before December, 1921. 
Tt amounted to about Rs. 25,000. This fact is not disputed. 
Before proceeding further, I may mention that the winding- 
up order made by Mr. Justice Beasley was confirmed on the 
18th of April, 1929, a 
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"The question to be decided is, whether the debt due to the 
creditor was discharged by payment on the 31st of December, 
1921. Mr. Venkata Rao, I have said, raised this incidental 
question and it was decided in favour of the creditor. As the 
iquidator raises the point again, I shall deal with it fully... 
~: The account books of the Company containing entries of 
the 31st December, 1921, have been progluced. There are some 
entries to be found which were made apparently after the 
accounts were closed and the balance was struck on that date. 
It is among such entries that those relating to the alleged pay- 
ments find a place. The applicant alleges that these. entries 
were fraudulently interpolated. Mr. Venkata Rao, the Chair- 
man of the Board of Directors, annexes to his affidavit, dated 
13th June, 1922, as Ex. B, what he calls an “unaudited balance 
sheet”. It purports to disclose the state of affairs of the Com- , 
pany as at the end of December, 1921. The amounts due to the 
applicants are shown in that balance sheet under the heading 
“Liabilities”. There are two amounts shown as due in respect 
of the two concerns, and the total is given as Rs.,,25,546-2-1, 
This then is an admission by Venkata Rao as representing his 
Company. Acc®rding to it, the debt due to the applicants was 
not discharged by payment on 13th June, 1922. From this the 
inference must follow that the entries showing payment in the 
books of the Company are spurious and fraudulent. It will be 
seen from what I have said that their very position, and the 
mapner in which they were made, render them extremely suspi- 
cious. Added to this, there is the further fact that Mr. Ven- 
kata Rao admitted on 13th June, 1922, that, the debt was sub- 
sisting. It is, therefore, fairly clear that these entries of pay- 
ment were made not on the 31st December, 1921, the date they 
bear, but some time subsequent to 13th June, 1922. There was 
an “audited balance sheet” prepared in September, 1922, as dis- 
tinguished from the “unaudited balance sheet” to which I have 
referred. In this balance sheet the debt due to the creditor is 
shown as having been discharged. I understand that among 
the numerous charges made in this winding-up petition, there 
is a complaint against the accuracy of this balance sheet. With 
that ‘I am riot at present concerned, but the fact that emerges is, 
that the impeached entries must have been made after 13th June, 
1922, the date of Venkata Rao’s affidavit, and before 27th 
September, 1922, the date of the “audited balance sheet”. It 
is also noticeable that in the unaudited balance sheet, the amount 
shown-as cash in the hands of the treasurers is Rs. 33,000 odd, 
whereas in the audited balance sheet it dwindles down to alittle 
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over Rs, 12,000. This is of course consistent with the theory 
of payments having been made between these two dates. Such 
payments must necessarily diminish the cash in the hands of 
the Company’s treasurers. So much for the ed alleged 
on the -31st December, 1921. 


The liquidator asks me to deal with another E A 

namely, that the payments were made on the 31st December of 
' the following year. It is not the account books of the Com- 
pany that are relied on for this purpose, but the liquidator says 
that he is perplexed by the entries in the account books of 
K.V.S.R. & Co., the Company’s treasurers. In their books, 
certain adjustment ‘entries were made on the 31st December, 
1922. The applicants are credited with the amounts which the 
Company owed them, those sums being debited against the 
Company. In other words, the applicants’ position is changed, 
K.V.S.R. & Co. being substituted as their debtors in the 
place of the Company itself. The entries refer to, and pur- 
port to derive their authority from, the Company’s audited 
balance sheet of September, 1921. How can these entries in 
the accotint books of K.V.S.R. & Co. bind the applicants? 
Before they can be bound, it must be shown that there was an 
arrangement amounting to a novatio to wach they were also 
parties. 


- These later entries show that it is not even pretended that 


actual payments were.made to the applicants. K.V.S.R. &. 


Co., instead of holding the monies due to the applicants ab- the 
Company’s treasurers, continue to hold them in their indivi- 
dual capacity. This, in short, is the effect of these dubious 
entries. This is the kind of evidence that the liquidator places 


before me in support of. his suggestion that the debt has been. 


discharged. I therefore find that neither on the 31st of Decem- 
ber, 1921, nor on the 31st of December, 1922, was the debt 
due to the creditor discharged by payment or adjustment. 


Then there is another question that the liquidator raises. 
I have already said that the petition for winding up was origi- 
nally dismissed in 1922. Till the winding-up order was made.in 
1927 Mr. Venkata Rao continued to act as the Chairman of 
the Board of Directors. On the 10th of December, 1926, in 
that capacity, he entered into a settlement of accounts with the 
creditor--in question. It was found that the debt was reduced 
to Rs. 19,987-3-9. The creditor wants to abide ‘by this ‘settle- 
ment, and the question is, is it binding upon the liquidator? The 
capital of the Company is represented by 500 shares, Mr, 
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Somayya appears for persons owning 342 shares and Mr. Venu- 
gopala Mudaliar for a gentleman holding 9 shares. On behalf - 
of these shareholders I am asked to treat the settlement as 
binding. Then there are three creditors of this Company, two 
represented by Mr. Somayya and one by Mr. T..Krishnaswami 
Aiyangar. On behalf of these creditors also it-is stated that 
the settlement should be treated as binding. In the view that the 
settlement is beneficial to the Company the liquidator now con- 
curs. My-decision, therefore, is that the settlement, dated the 
lOth of December, 1926, must be taken as binding. — 


In regard to this debt there is a further question raised.. 
In the case of a winding up by the Court, the winding up dates 
from the presentation of the petition. (Section 168 of the 
Indian Companies Act.) In this case, nearly six years elapsed 
between the presentation of the petition and the winding-up 
order. I have already said that the petition was presented on 
the 8th of May, 1922, and the winding-up order was made on 
the 9th of April, 1927. The question I am asked to decide 
is, whether interest is to be computed or not subsequent to the 
winding up. It is not disputed that the debt carries interest. 
The law on this point is stated thus in Paes s Company Law, 
12th Edn., p. 439: 

“When a Company has been ordered to Le wound up, the interest 
upon debts which carry interest ceases. to run from the date of the wind- 
ing-up order, unless the assets are enough to pay all ‘debts in full.” 

The point was first fully considered in In re Humber Iron- 
works and Shipbuilding Co.1 The position of the creditors 
Selwyn, L.J., observes, must be considered. en two aspects 
—first when there is, and next when theré Ji not, a surplus. 
Where the estate is. insolvent, nothing should be allowed for 
interest, but the opposite rule applies where.the estate is solvent, 
that is, where there is a surplus. In the latter case, in whatever 
manner thé dividends may originally have been made, if it turns 
out that there is an ultimate surplus, the account must be taken 
as between the Company and the creditors in the ordinary way; 
that. is, by applying each dividend in the first place to the pay- 
ment of the interest due at the date of such dividend and the 
surplus, if any, to the reduction of the principal. The rule that 
interest is payable notwithstanding the winding up, when there 
are surplus assets, is also laid down in In re Duncan & Co? 
This is now treated as settled law. This question was consi- 
dered in a Lahore case and this principle was applied. Shadi 


1, (1869) L.R. 4 Ch, A. 643, 2: (1905) L.R. 1 Ch. D. 307, 
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Lal, J., after stating the rule in the terms I have. just men- 
tioned, proceeds to lay-down the test of solvency. The Com- 
-pany’s solvency is established if, after payment of the principal 
and interest up to the date of winding up, there are some assets 
sufficient to maeet the liability on account of interest accruing 
after the commencement of the liquidation. (Gansham Das 
v. The Public Banking and Insurance Co’) The same view 
was taken in another Lahore case, Devi Ditta Mal v. The 
O ficial Liquidator, Amritsar Bank,-Lid.* In the present case, it is 
admitted that even after all the creditors are paid in full there 
will be a substantial balance available for meeting thie claims of 
the contributories. I, therefore, hold that interest has not 
ceased to run from the date of the winding-up order. 

These, I understand, are the only three points in regard to 


which the liquidator wants my direction in respect of this debt. 


In the light of my judgment, the parties are directed to bring 
in a statement showing the amount due to the applicant. 


The matter will stand adjourned a week for this purpose. 


The*applicants’ costs, which I fix at Rs. 400, must be paid 
out of the assets. I do not propose to allows the liquidator his 
costs, but, as le does not press for them, I need not give my 
reasons. 


I shall. now deal. with, the question” of unpaid dividends, 
During the pendency of the petition for winding up, dividends 
were declared. for 1921 -25 (both years inclusive). Mr, ,Ven- 
kata Rao, as a part. of the general policy he has been pursuing, 
preferred such of the shareholders as were his friends and 
relations and paid them the ‘dividends due and made default i in 
regard to the rest. Some of the shareholders belonging to the 
latter class now apply that the liquidator should be directed 
to pay them also the dividends declared. To place all the share- 
holders on a footing of equality, I must comply with this appli- 
cation. The liquidator, after satisfying himself that the divi- 
dends claimed are due, shall make the payments. If he feels 
any doubt, the’ matter may be brought up before the Court. 

_ Next as regards Hanumanthappa’s claim: the liquidator 
will examine this and state in one week what his view is. 

I shall now proceed to deal with the claim of Messrs. 
R. D. Lakshmi Das & Co., represented by Mr. T. Krishnaswami 
Atyangar, their counsel. Tags claim Rs, 3,381-13-6 in respect 
of goods supplied to the Company between the commencement 








— 


3. (1919) I.L.R. 1 Lah. 154. "4, (1920) I.L.R. 1 Lah. 368. 
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of the. winding up, that is, the presentation of the -petition and 
the winding-up -order. The effect.of a -winding-up order 
under section 227 (2) is to avoid all dispositions of- the pro- 
perty of the Company made between these two dates, unless the 
Court otherwise orders; that is ta say, the wimding-up order 
has a retrospective effect. What are avoided under the section 
are dispositions by the Company of its property. But even 
payments by the Company after the commencement of the, 
winding up are avoided unless sanctioned by the- Court. 


~- Lindley on Companies, 6th Ed., Vol. 11, page 899. 


` Where payments are honestly made and in the ordinary 
‘course of business, it is usual for the Court to allow them. 


_ Palmer’ s Company Law, 12th Ed., page 220, 


“In. regard to dispositions pending petition, the yack of 
the Court is to allow them if made TE and i in the ornaty 
course of business. 


Palmer, page 426; Lindley, Vol. II, page 900. 


But what we are here concerned with is neither a disposi- 
tion-of property flor a payment. The Company contracted to 
purchase goods: and -actually took -delivery of them. Section 
227 (2) does not in terms apply to such a transaction, but in 
Gosling v. Gaskell’. Lord Herschell‘ seems to assume that once 
the-winding-up order is made, the-Gompany becomes as from 
the. date of the-petition incapable of entering into contracts 
without the sanction of the Court (page 591). -In the present 
case,-it is conceded -that-the goods were purchased by the Com- 
pany in-the ordinary course of trade. I, therefore, confirm the 
transactions. ge SNe ERS 

As regards the amount, it is admitted that Rs. 50 must go 
out frorn the amount claimed: “Out of a balance ` of 
Rs. -3,331-13-6 I authorise payment of that sum less Rs. 500 
with interest at 9 per cent. per annum from the Ist of January, 
1927.- As regards the sum of Rs. 500 shown against the 15th 
of: December, 1926; it is described as’a hand loan paid to Mr. 
Venkata Rao, who purported to receive it as the Chairman of 
the Board of Directors.: ‘Whether the liquidator is bound to 
pay this sum or not, I do riot wish to decide at present. Grant- 
ing that the liquidator .is.not bound to pay this sum from the 
assets of the Company, it may be open to the creditor -to ask 





5. (1897) A.C. 575 (H.L.). 
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that it should be paid over to him from any amount to be found 
payable by the Company to Mr. Venkata Rao. This point I 
must reserve for future consideration. The applicant’s costs 
which I fix at Rs. 150 shall come from the assets. The liqui- 
dator may pay himself Rs. 50 for his costs. I also direct that 
Mr. Gopalaswami Mudaliar be paid from the assets the costs 
of his application, which I fix at Rs. 50. 
- In pursuance of my judgment, dated 25th August, 1930, 
a statement has now been brought in, showing that the amount 
due up to 31st August, 1930, to Pola Sankariah is Rs. 20,369-4-10 
including the costs awarded. By consent, this figure is accept- 
ed. The principal amount of Rs. 16,781-0-2 shall carry further 
interest at 6 per cent. per annum till date of payment. 
_ The amount due to Hanumanthappa is by consent declared 
to. be Rs. 2,756-8-6. This amount shall carry interest at 9 
per cent. per annum from 28th December, 1926, to the date of 


payment. The liquidator shall pay Hanumanthappa’s costs, ` 


which I fix at Rs. 150, from the assets. The liquidator’s costs 
I fix at Rs. 50. This sum he may retain out of the assets. 


. S, R. e Claims allowed.. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` [Original Testamentary Jurisdiction.] ` 
PRESENT: :-—Mr. JUSTICE VENKATASUBBA Rao. 


G. R. Naidu and others a Petitioners* 
. Y. $ 
Kota Savitramma and others ; .. Respondents, 


Receiver—Remuneration fixed on basis of collections—Conversion of 
old Government of India Bonds into new loan—Right of Receiver to com- 
uission—Power of Court to give further direction. e 


The Court appointed joint Receivers to an.estate pending the disposal 
of a suit and fixed their remuneration on the basis of collections made. 
The estate was possessed of Government of India 1930 Bonds of a certain 
value which were kept in deposit in the Imperial Bank of India as security 


for an overdraft. When the Bonds were about to mature, the Master. 


directed the Receivers to convert the same into the new 1933-36 Bonds 
issued by the Government of India. Thereupon certain of the parties to 
the suit apprehending that ‘the Receivers would, for the purpose of earn- 
ing commission, receive money for the old Bonds and re-invest it in the 
new loan; applied to the Master to authorise the Bank directly to make 
the conversion. The Master having ordered accordingly, 

Held, in appeal, that the Receivers were not entitled to insist on 
collection and reinvestment of the amount, and that they could not claim 
commission in respect of the conversion. as ordered. 
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Haigh v. Grattan, (1839) 1 Beay. 201: 48 E.R. 916, relied on. 


Held further, that even granting the matter admitted of any doubt 
on the construction cf the order appointing the Receivers, the ‘Court had 
the power to direct that, under the circumstances of the case, the Receiv- 
ers were. not entitled -to commission. in respect of the transaction. 


G.L akshmanna and P. Satyanarayana for petitioners 1 to 3. 

` A Suryanardyana and W. S. Krishnaswami Naidu for 4th 
petitioner. s 

P; Venkdtaramana ~ Rao and D. Venkatasubbayya for 
respondents. 

y, Radhakrishnaiya for Receivers. 


The Court delivered the following gio 


JUDGMENT.—I do not-think I can accede to Mr: Radha 
krishnaiya’s-contention. The short point is, can the Receivers 
claim commission on the-1930 Bonds which have been directed 
by the Master to be converted -into 6 per cent. 1933-36 Bonds 
under- the. Government of India Loan just announced? The 
estate -is- possessed of 1930 Bonds of the face value of 
Rs. 1,10,000.. They -have never. been handled by. the Receivers 
and: are, in: deposit with the Imperial Bank of India, Madras, as 
security against an overdraft. - -These Bonds would, in the ordi- 

nary, course, ‘mature.on the 14th of August, 1930, and it has 
been notified that the subscriptions for the new loan might not 
only be in cash but also inte} alia in 6 per cent. Bonds 1930. 
The request for. conversion should, I understand, be made 
before. the. 6th of, _ August. ` Certain of the parties to the suit 
apprehending that the Receivers would, for the purpose of garn- 
ing commission, receive money for the.old Bonds and re-inyest , 
it in the riew loan, applied to the Master. to authorise the Bank 
directly to make the conversion instead of paying cash to the 
estate, The Masttr has made an order accordingly. 


_ Two of the three joint Receivers question the correctness 
of the Master’s order, urging that their right to receive com- 
mission on the sum of Rs. 1,10,000 should not be affected by 
the. transaction. Mr.’ Radhakrishnaiya’s argument may be put 
thus. It must be assumed that cash is received for the old Bonds. 
and that the same amount is re-invested in the new. loan. The 
act thus involves, he contends, first a collection and then an in- 
vestment: Under the order of appointment, the Receivers are 
entitled to remuneration on collections and it follows (so he 
contends) that they can claim commission on the amount in 
question. I cannot. accept.this contention which involves a 
double fiction,.to import which there is absolutely no warrant. 
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To adopt the Receivers’ argument. would be to -strain language 
and no Court would countenance it merely for benefiting.. the 
Receivers'ať the expense of the estate. Then.it is stated that 
the original order directs that all monies shall -be collected. by 
Mr. A. K. Ramachandran, one of the joint Receivers.. .Does 
this confer on him a right- to-insist on receiving cash for the 
Bonds merely to- entitle the Receivers -to commission? ` I’“feel 
no doubt that the answer must be clearly in the negative. But 
if.authority be needed, there is a direct decision on the. point. 
In Haigh v.. Gratta, although a party offered to bring in the 
money, the Receiver claimed that he should be allowed -to col- 
lect the amount and then pay it into Court; and it was urged 
for him that to prevent him from doing so would be to deprive 
_ him of the poundage. Langdale, M.R., overruled the contèn- 
tion, observing that the Receiver had io vested interest entitl- 
ing him to collect the amount. The facts are parallel and I 


declare that the Receivers are not entitled to the commission 


claimed. SA 


I should further observe that even- granting that as a ques- 


tion of construction the matter admits of arty doubt, it is open” 
to the Court to give such directions as the justice E the case" 


may require. It is strongly urged that having regard to the 
fact’ that’ the Receivers have already taken by way of com- 
mission about Rs. 25,000 it would be inequitable to burden the 
estate with a further sum of Rs. 5,500 (this is the amount 
now claimed) when the transaction involves no work and no 
lajotir on their part. I have no hesitation even on this ground 
in*h6lding that they are not entitled to this: commission. 


There has been some discussion as to in whose names -the 
new Bonds are to be taken. Mr. Venkataramana Rao suggests 
that they should be taken in the name of the- Registrar, in order 
to avoid any claim being preferred by the Receivers to commis- 
sion, when the Bonds have to be re-assigned to the party to be 
declared in the suit as entitled to the Bonds. As I am pre- 
pared to.give a ruling at once that the Receivers have no 
such right, I direct that the Bonds may be taken in the name of 
Mr. A. K. Ramachandran, Joint Receiver, as this appears to me 
the course most in conformity with the previous orders made 
in this case. : 


It is unnecessary in the view I have taken, to decide the 
effect of the provision in-the order, dated the 20th of Decem- 
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G. R. ; Naida ben 1928, ‘which refers to commission on Government Pro- 
Savitramma, missory Notes and War Bonds. 
This appeal against the Master’s order fails and is dis- 
missed but without costs. 
-BVV Appeal dismissed. 


IN THÉ HIGH COURT OF JUDICAFURE AT MADRAS. 
l PresentT:—Mr,. Justice KRISHNAN PANDALAI 


Kolapalli Narasimhamurti and others .. Petitioners* 
l l ' (Appellants-Accused). 
Narasimha- Criminal Procedure Code (V of 1898), S. 421—Reasonable opportunity. 


murti, /# re. There is no absolute rule of law that before the Court dismisses the 


appeal under S. 421, there. should be a special posting of the appeal some 
time after the presentation’ of the papers or that the Court should call 
for the records of the case, though, as a rule of caution and sound proce- 
dere, it may be advisable to do so. The only question under the section 
is if the appellant or his pleader had a ‘reasonable opportunity of being 
heard in support of the appeal. 

Turka Hussain Saheb, In re, (1924) 1.L.R. 48 M. 385: 47 M L.J. 
661, referred to. 


Petition under sections 435 and 439 of the Code of Crimi- = 
nal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of the Joint Magistrate of Rajahmun- 
dry in-Criminal -Appeal No. 73 of 1929 preferred against the 
judgment of the Court of the 2nd Class Magistrate of aa 
puram in C.C. No. 270 of 1929. 

M. Appa Rao for petitioners. 

A. Narasimha AE for The Public Pegneguor on behalf 
of the Crown. : 

The Court made the following n 

Orver.—The_ petitioners, five in number, were convicted 
by the 2nd Class Magistrate of Amalapuram under section 323, 
Indian Penal Cotle, and sentenced to a fine of Rs. 20 each or 
one month’s rigorous imprisonment in’ default. Out of the fine, 

‘P:W. 1-was awarded Rs. 30 as compensation. They appealed 
to the Joint Magistrate of Rajahmundry. The petition of 
appeal and a copy of the judgment of the Sub-Magistrate were 
presented to the Joint Magistrate on the 5th August, 1929, when 
he was on tour, by a pleader on behalf of the petitioners. The 
Magistrate having heard, as he reports, the pleader in support 
of the appeal, dismissed it under section 421, Criminal Proce- 
dure Code. His judgmert is brief. After stating that the 
judgment of the- Sub-Magistrate sets out the evidence fully, it 





*Cr. Rev. Case No. 864 of 1929, l 14th March, 1930. 
Cr. Rev. P. No., 775 of 1929. 
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‘goes on to say that the attack on the complainant took place 
in daylight in the open and that the defence -of alibi was a 
tissue of falsehood, and winds up with the remark that the appel- 
lant’s pleader has shown no grounds for interference. For. the 
petitioners it Was represented at the time this petition came on 
“for admission that according to the petitioner’s pleader who 
“presented the appeal, the Joint Magistrate personally perused 
the judgment and the grounds of appeal, and asked him whether 


‘he conducted the case in the Lower Court, to which he said. 


that he did not conduct it throughout, that then the Magistrate 
-asked him if he had anything to say in support of the appeal, 
that the pleader then asked for time to argue the case as he 
had not fully goné through the record, that,no time was granted 
-and the appeal was suminarily dismissed under section 421. 
This representation’ for the pétitioners was communicated to 
the Joint Magistrate, who has sent a report, dated 6th Decem- 
ber, 1929, that the appeal was presented to him at the Amalapur 
Travellers’ Bungalow in the morning, that on perusing’ the 
judgment of the Lower Court he informed the pleader who 
presented it that it appeared to fall into the, class of appeals 
which he usually dealt with under section 421, Criminal Pro- 
cedure Code, that the pleader voluntarily launched into the 
merits of the appeal rather fully, and was heard for at least 
half an hour, that no application for further opportunity to 
argue the case was made to him, that if stich application had 
been made it would have been given, and that finally the Magis- 
trate intimated his intention of dismissing the appeal summarily. 

The question before me is whether the procedure adopted 
by the Joint Magistrate was in the circumstances substantially in 
accordance with the provisions of’ section 421, in other words, 
whether the petitioners or their pleader had a reasonable oppor- 
tunity of being heard in support of the appeal. 


On this point a decision of Mr. Justice Ramesam has been ‘ 


brought to my notice, namely, Turka Hussain Saheb In re. That 
‘decision seems to lay down as a rule of law that a criminal 
appeal should not be heard at the time of presenting the papers 
‘even for the purpose of dismissal under section 421 of the Code 
of Criminal Procedure and that there must be a special posting 
of the appeal after a reasonable time for the purpose of hearing 
under section 421. It also appears to lay down as a rule that 
an appeal raising questions of fact ought not to he disposed of 
under section 421 without the original records being called for 





1, (1924) I.L.R. 48 M. 385:°47 M.L.J. 661, 
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d~ ‘ : 

from the Lower Court. If either of these two requirements was 
a necessary condition before action under: section 421 could be 
lawfully taken, there would’ be no further question in this petition, 


-because neither of these was done. . The appeal was dismissed 


on the very day it was presented and it was nôt posted-a week 
later for the purpose of the hearing. Also the-records.were not 
sent for. Without-entéring into the matter-more fully, because 
inthe ‘nature of. the conclusion ‘at which I have’ arrived in this 


“petition ‘it is not:necessary to do so, I:do not-think that the learned 


Judge:intended to do-more than: indicate. that-as a rule: of*caution 
and sound procedure it is better to post an‘appeal for being 
heard even tnder-section 421 and to send for the original papers. 


‘So far as the section itself is concerned, neither of those requi- 


sités would seem:to be laid down by the words. The section 


‘Says explicitly that “on receiving -the petition and copy under 
-section 419 or 420 the Appellate Court shall peruse the same 


and if‘it considers that there is no sufficient ground for inter- 
fering may dismiss the appeal summarily” and then the proviso 
says that “an appeal’ presented under ‘section 419 should not be 
dismissed unless the appellant or his pleader had a reasonable 
opportunity of being. heard in support of the appeal.” In sub- 
clause (2) it-is distinctly said that “before dismissing an appeal 
under the section the Court may call for the record in the case 
but shall not be bound to do so.” In the face of this express 
declaration that the Court shall not be bound to send for the 
papers, I do not think it was intended to be laid down in the 
decision cited by the petitioners that the Court was bound-to send 
for the papers before taking action-tmder section 421. Nọ dis- 
tinction: is. made in the section between appeals relating to facts 
and appeals raising questions of law. The provision is perfectly 
general. Similarly as to posting the case to a subsequent date 
after the presentation for the purpose of being heard under sec- 
tion 421, the words of sub-section (1) seem to me to be plain that, 
so long as a reasonable opportunity is given to the appellant or 
his pleader to be heard in support of the appeal, there is no legal 
requirement as to any postponment of‘the hearing after the 
presentation of the appeal. I quite appreciate that in the great 
majority of cases, when an appeal is presented, neither the appel- 
lant nor his pleader may be in a position to straightway argue 
in support of the appeal, and therefore it may be-a wise rule in 
proceeding under section 421 to give sufficient time to’ the appel- 
lant or his pleader and to inform him that he will be heard on a 
particular day in support of the appeal with a view to action 
being taken under section 421. More than that I do not think 


non 
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that the section really requires, nor do I think that Mr. Justice 
Ramesam intended to lay down. 

In this case, the question really is whether the petitioners’ 
pleader had a reasonable opportunity of being heard in support 
of the appeal, although undoubtedly he was allowed to address 
some argument to the Joint Magistrate. On the whole, I have 
come to. the conclusion,that the pleader had not the required 
opportunity for the simple reason that he had not got all the 
records with him and had not fully conducted the case himself. 

- It is not necessary to go into the slight discrepancies as to what 
happened between the accounts respectively given by the pleader 
and the Joint Magistrate. One thing, however, is clear, that 
whatever the pleader said may be, the Joint Magistrate con- 
ceived the idea that the occurrence took place i in open daylight, 
whereas in fact it took place after 8 p.m. Such a hearing could 
not have been well informed on the part of the pleader or any- 
thing.but casual on the part of the Joint Magistrate. Holding 
that the petitioners’ pleader had not the opportunity given to him 
to which he was‘entitled under the section, the dismissal of the 
appeal will be set aside and the appeal will be sent back to the 
District Magistrate of East Godavari to be heafd by him or by 
some other competent Magistrate other than the one who 
disposed of. it, > 


S.R. pee Case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —Mr. Justice CURGENVEN AND MR. JUSTICE 
BHASHYAM AIYANGAR. 


The Official Assignee of Madras se Appellant*. 
wu p . 
Frank Johnson Sons & Co., Ltd., and ‘another .. Respondents, 


Contract—Docirine ‘of implied term. 


A stipulation not expressed in a written contract should not be implied 
because the Court thinks that it would be a reasonable thing to imply it. 
Such an implication can be made only if, on a consideration of the terms 
of the contract in, a reasonable and business manner, the Court is satisfied 


that it should necessarily have been ititended by the parties when the con; 


tract was made. 

Hamlyn & Co. v. Wood, (1891) 2 Q.B. 488 and Lazarus v. Cairn 
Line of Steamships, Lid., 106 T.L.R. 378, referred to. 

K entered into a contract of agency with F.J. & Co., by which in 
consideration of his purchasing £20,000 worth of debenture stock in 
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another Company in which. they were interested, he was appointed the sole. 
distributing agent for the sale of their products in Madras and Ceylon for 
a period of ten years. The terms of the agency were defined by another 
memorandum but there was no undertaking by- the Company-to. supply any 
products at all to the agent and no products were. in fact. sent.. The, action 
was brought by the Official Assignee representing the estate of K for dama- 
gcs for breach of an implied condition of ‘the ‘coritract’ to © stipply a Téason- 
able -quantity of the products. - soe x 

Held, no such. obligation could_be implied, yas-it - would be inconsistent 
with the liberty reserved to either party to cancel, the „agency, 7. by. three 


months’ notiée. 


Rhodes v. Forwood, (1876) 1 A.C. 256, followed. . g 
Furner ý. Goldsmith, (1891) 1 Q.B.D. 544, ‘distinguished. ia oon 
This question is not in any way affected by “thé payment o of consideration 
for the appointment. sine ~ 
On appeal fromthe judgment of the oibie Mr. -Justice 
Waller; dated the 6th day of February, 1928, in the Insolvency 
Jurisdiction of the High Court in Application No. 431 of, 1924 
in. Petition No. 267 of 1923. 
S. Doraisami Aiyar instructed by V. Varadaraja M udaliar 
fot appellant. 
R. N. Aiyangar instructed by Messrs. King and Partridge 
for respondents. 
` The judgment of the Court was delivered by 
Bhashyam Aiyangar, J. —This is an appeal by the 
Official. Assignee and as such the assignee of the estate and 
effects of one Kancherla Krishna Rao, an insolvent, against an 
order of Waller, J., dismissing an application made by him in - 
the said insolvency, for an order directing both or either of the 
two respondents, namely, Frank Johnson Sons & Co., Ltd. 
and the United Refineries, Burma, Ltd., to pay him damages for 
breach of agreement. The United Refineries, Burma, Ltd., the 
2nd respondent, was an incorporated Company formed in 
1920 by the Indo-Burma Oilfields, Ltd. and Yomah Oil Co., 
Ltd., who were both engaged in the production of crude’ oil in 
Burma, for erecting, maintaining and operating a refinery for 
crude petroleum oil and. marketing the products of such refinery, 
and it had its registered office in Burma. Frank Johnson Sons 
& Co., Ltd., the 1st respondent, who. apparently did business 
both at Rangoon and Calcutta, had been appointed the sole sell- 
ing agents in India of the petrol and other products which might 
be produced by the 2nd respondent. The agreement which, we 
have to consider was in writing and entered into on the 12th 
of December, 1921, between the present insolvent and: the Ist 
respondent, the latter acting as selling agents of the 2nd res- 
pondent. It consisted of two memoranda, by the first of which 
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Kancherla Krishna Rao undertook to purchase debenture stock 
in the Indo-Burma Oilfields. for £20,000, and the 1st respondent, 
in consideration thereof, appointed him as the sole distributing 
agent for the sale of the products of the 2nd respondent, in the 
Presidency of Madras, including its Native States, French Pos- 
session and the Colony of Ceylon; for a period of ten years. 
The second memorandum laid down and defined the terms of 
this agency and fixed the rights and liabilities of the parties 


thereto in detail. It is common ground that Kancherla Krishna ` 


Rao paid for the debentures undertaken to be purchased by him, 
but no products of the 2nd respondent were sent to- him for 
sale. -It was alleged on behalf of the 2nd respondent and not 
disputed by the appellant, that, for some reason, the 2nd res- 
pondent was unable to produce and did not produce any petrol 
or other products on any commercial scale. The question now 
emerges and it is the only one argued before us, whether 
Kancherla Krishna Rao was, and the appellant, who now repre- 
sents him, consequently is, entitled to hold both or either of the 
respondents liable in damages for: their omission.or failure to 
supply him with the products for the sale of which he obtained 
the sole agency. 


Now, the primary question of liability undoubtedly turns 
on the construction of the written agreement above referred to. 
And that agreement, notwithstanding its formal and detailed 
nature, does not contain any clause imposing any obligation on 
either respondent to supply any products to Kancherla Krishna 
Rao, the agent for sale. If there was no undertaking or pro- 
mise by the respondents to supply goods or products, it is 
obvious that no damages could be claimed by Kancherla 
Krishna Rao, or, thé appellant, against the Ist respondent 


or, much less, the 2nd respondent, for any omission or failure ` 


to supply them. The learned Advocate for the appellant has 
contended that, although the written agreement is silent on the 
point, a promise for the’supply of products should be read into 
it by implication under the circumstances of this case. When 
he was pressed to particularise the promise which he wanted to 
have implied in the agreement, with reference to the quantity 
` of the various products and the time of their supply, he could 
only say thať a reasonable quantity of the products produced 
by the 2nd respondent should have been supplied to Kancherla 
Krishna Rao. 


Whether an implication should or should not be made in a 
particular case depends on and must be answered with reference 
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to the special facts and circumstances thereof, but the principles 
which should guide us in the matter have been laid down in 
several leading cases. “The judgment of the learned Trial Judge ` 
refers to the most important of them. The principle is well set- 
tled that a stipulation not expressed in a written Contract should 
not be implied merely because the Court thinks that it would be 
a reasonable thing to imply it. Such an implication can be made 
only if, on a consideration-of the terms of the contractin a rea- 


- sonable and business manner, the Court is satisfied that it should 


necessarily have been intended by the parties when the contract 
was made. See Hamlyn & Co. v. Wood and Lazarus v. Cairn 


_ Line of Steamships, Ltd? Is it possible in the present case to say 


that, when the present insolvent and the Ist respondent entered 
into the contract in question, the former necessarily bargained 
for, or the latter held out, any definite obligation that the 2nd 
respondent should refine and send out to the insolvent any pro- 
ducts of the kind referred to in the agreement? It seems im- 
possible to answer this question in the affirmative. It will be 
observed that the implications sought for will be inconsistent 
and collide with one of the important terms in the agreement, 
namely, that either party was at liberty to cancel or terminate 
the agency by merely giving three months’ notice in writing. The 
agreement must, no doubt, have proceeded on the expectation 
that the 2nd respondent would produce a large quantity of re- 
fined products and be in a position to supply Kancherla Krishna 
Rao with any required quantities thereof for commission sale, 
but the question is whether there was any and what bargain 
on these matters. It is not suggested that there was any nego- 
tiation or understanding as to the quantities of the products 
which the 2nd respondent should supply or the present, insol- 
vent should receive, or as to any other particulars regarding 
their*consignment. This omission, no less than the absence of 
any stipulation in the formal agreement on such an important 
point, clearly cuts at the root of the implication urged on behalf 
of the appellant. 


Going to the authorities, it may at once be mentioned that 
Ogdens, Lid. v. Nelson? cited by the learned Advocate for the 
appellant does not really help us. The facts of that case were - 
essentially different and, although there is a reference to the 
principle of implication in the judgment of Collins, M.R., in 
the Court of Appeal, the decision really turns on the construc- 


B cae 2: ao B. k 2. (1912) 106 L.T.R. 378. 
. 3. (1904) 2 K.B. 410. ` 
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tion of an express stipulation, as explained, and made clear by 
the judgments delivered by the House of Lords in the same case. 
. on further appeal. Sed (1905) A.C. 109. Damages were 
granted in that case only for the breach of an express stipula- 
tion, á 


The other material cases are Turner v, Goldsmitht and 
Rhodes v. Forwood.’ «It was argued for the appellant that the 
facts of the present case more nearly resemble those in Turner 
v. Goldsmith*, which the Trial Judge has. distinguished in: his 
judgment, than Rhodes v. Forwood”, which has been followed 
by him, but we are not prepared to accept this argument. -It 
seems to us that the present case is entirely on all fours with 
Rhodes v. Forwood’. Here, as there, the contract was one of 
sole agency ; the agency was confined to a specified area; the agent 
was to sell for commission, the contract was for a fixed period 
determinable earlier by either party on notice and there was 
no express term obliging the principal to send any goods to the 
agent for sale in his area. The: House of ‘Lords held under 
these circumstances that no implied contract binding the princi- 
pal to supply the agent with goods could be discovered. In the 
other case, Turner v. Goldsmith,‘ the facts are materially differ- 
ent. In the first place the relationship between the principal 
and the agent appears to have there approximated more to that 
of an employer and a servant than a manufacturer and a local 
commission agent for sale. Compare the observations of Philli- 
more, J., in Northey v. Trevillion®. Secondly, although the con- 
tract in that case resembles that in Rhodes v. Forwood? and 
the present case in being for a fixed term-of years, thére is this 
essential difference that, whereas in the latter the parties pro- 
vided for the termination of the agency by notice even within 
the prescribed period, there was no such provision in the former: 
and the contract was terminable by notice only as from the 
expiry of the period. Thirdly, the principal in Turner v. Gold- 
Smitht employed the agent for sale not merely of the goods 
manufactured by him but of those which he could have pro- 
cured by purchase or otherwise for sale. It appears to us, 
therefore, that the present case is dissimilar to Turner v. Gold- 
. Smitht and falls within the scope of the decision in Rhodes v. 
Forwood’, a. 


It was pressed on behalf of the appellant that the purchase 
of. the debentures of the Indo-Burma Oilfields, Ltd., for 
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£20,000 which is recited in the agreement in question as consi- 
deration for the appointment of the present insolvent as agent 
makes an essential difference, but we think it has no bearing as 
to whether or not a stipulation to-supply goods should be im- 
plied. Whether a stipulation should or should not be implied is 
a question relating to the construction of the agreement and 
does not depend on the nature of its consideration: 


It must be held in the result that the order appealed against 
is right. The appeal is dismissed with costs (one set). 


S.R: Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO. 


K. R. Ramaswami Aiyar and others .. Appellants* 
l i (Plaintiffs 1 to 4) 
V. e 
The Secretary of State for India through the 
Collector of Tinnevelly and others .. Respondents 


(Defendants 1 to 8). ` 


Customary right—Reasonable exercise—Power of Court to limit ex- 
tent—-Part of communal land assigned by Government as house sites—Re- 
maining portion not proved to be insufficient—Restriction of user—Finding 
as to land being communal—Interference in Second Appeal—Entry in Settle- 
ment Register—Evidentiary value. 


The ‘plaintiffs who represented a body of villagers claimed a certain 
plot of land as communal land used for herding cattle and as a thrashing 
floor. It appeared that the land was originally described at the Settle- 
ment as Mandai posamboke, but the Government had subsequently trans- 
ferred*it to the category of Natham poramboke. The suit plot, which was 
about a fifth in extent of the entire item- of communal land, had been 
allotted by the Government as house sites and granted to certain residents 
of the village. It was not proved that the remaining area was not suffi- 
cient having regard to the needs of ‘the community, 


Held, that the plaintiffs’ customary right was not an absolute one and 
the Court could, considering the altered circumstances, restrict the user 
to the remaining portion of the land. 


Semble: In such a case not only may the extent of the land be abridged, 
but if there be other land more or less equally suitable, the Court may for 
Proper reasons substitute that land for the’ original property. 


Rule regarding reasonable exercise of customary right stated and 
applied. 





*S5.A. No. 1323 of 1926. 5th March, 1930. 


LIX] THE MADRAS LAW JOURNAL REPORTS. 845 


Mercer v. Denne, L.R. (1905) 2 Ch. 538 and Bhola Nath Nundi v. 
Midnapore Zæmindari Co., (1904) L.R. 31 I.A. 75: I.L.R. 31 Cal. 503: 
14 M.L.J. 152 (P.C.), relied on. 


Whether the communal character of the land has been proved is a 
mixed question of fact and law and if it appears that:the Lower Court 
did not apply carrect principles the High Court can interfere with its 
finding, 

The description of certain property in the Settlement Register as 
Mandai (cattle-stand) porattboke is only some and not conclusive evidence 
that the land has been set apart for communal purposes. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly, dated 25th January, 1926, in A.S. Nos. 5 
and 6 of 1924 (A.S. Nos. 161 and 177 of 1923, District 
Court): preferred against the decree of the Court of the Dis- 
trict Munsif, Tenkasi, dated 23rd October, 1923, in O.S. 
No. 440 of 1920. 

B. Sitarama Rao for appellants. 

The Government Pleader and P. V. Rajamannar for 1st 
respondent. i 

C. S. Venkatachariar for respondents 3 to 8- 

The Court delivered the following 

JupcmentT.—This appeal raises an important question re- 
garding customary rights. The plaintiffs are inhabitants of a 
village known as Melagaram in the district of Tinnevelly. They 
have filed the suit under O. 1, R. 8, Schedule I, Civil Proce- 
dure Code, as rėprėsenting the whole body of the villagers. They 
claim the suit land of the extent of 1 acre and 95 cents to be 
communal land and allegé that it has been, so far as living 
memory goes, used for certain commiunal purposes, In the 
plaint, the purposes are thus set out: ~ 
. for herding cattle, 

. for grazing of cattle, 
. as a cart track, ° 
. as à thrashing floor, i 

. as a burial ground for Brahmiri children, and 

. as a seat of the guardian deity. i 

The plaintiffs strongly rely upon the fact that at the Settle- 
mènt of 1875 and again at the Re-settlement of 1911, the land 
was classed as Mandai (cattle-stand) poramboke. In 1918, the 
land was transferred by the Government from the category of 
Mandai poramboke to Natham poramboke. The 1st defendant 
is the Secretary of State. The defendants 2 to 8 are persons 
belonging to the Potter community, who have built huts on sites 
granted to them by the Government out of the suit land. The 
District Munsif has held that the customary right has been 
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proved in regard to three out of the six uses ‘referred to in the 
plaint, namely, (1) for herding cattle, (2) as a thrashing 
floor, and (3) as a seat of the guardian deity. I may pa 
that the other uses alleged .by the.plaintiffs do not require seri- 
ous notice. The Subordinate Judge seems to find (though his 
finding is not express) that the communal nature of the land 
has not been proved. In any event, he appears to. think that 
at the most, the only use by the community that can be said to 
have been made out is that of a cattle stand. This he infers 
from the fact that the land was described only as Mandai poram- 


“boke and no other purpose was mentioned in the Settlement 


Registers. First, as regards the stone image, I am not pre- 
pared to‘hold that it is an object of public worship. The image 
is an exposed one and is within the land granted to defend- 
ants 2 to 8. They have no objection to the plaintiffs removing 
the image from the land. 


Then remain two purposes of those mentioned, namely, (1) 
for herding cattle, and (2) as a thrashing floor. The Subordi- 
nate Judge is disposed to discredit the plaintiffs’ version, as 
their. conduct is,inconsistent with their case. Several persons 
belonging to their party had themselves applied for grants of 
house sites out of the plot in question. The first application 
was made so far back as 1908. Again in 1918, subsequent to 
the classification of the land as Matham poramboke, several 
requests were-made by them for grant of sites. The Subordi- 
nate- Judge argues that this can hardly be the conduct of persons 
conscious of the right now put- sorar ‘He has accordingly 
dismissed the’ suit. 


Mr. Sitarama Rao for the plaintiffs attacks the judgment 
of the Lower Appellate Court. He first relies upon Kuar Sen 


. v. Mamman for the position that the English rule does not 


apply, namely, that in the case of a customary right, it must be 
shown to have been immemorial. I agree; for, it may now be 
taken as settled, that no fixed period of enjoyment is laid down 
by law as necessary to establish such a right. (See Palantandi 
Thevan v. Puthirankonda Nadan’, which follows the Allaha- 
bad case.) Mr. Sitarama Rao next distinguishes Collector of 
Godavari District v. Pedda Rangiah® and Taluk Board, Dindi- 
gul v.` Venkataramier* on the ground that those cases related 


oe 











S (1895) I. a R. 17 A. 87. 2. (1897) LL.R. 20 M., 389. 
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to Natham poramboke, whereas the plot with which we are con- 
cerned is Mandai poramboke. As regards Natham poramboke, 
Benson and Bhashyam Aiyangar, JJ., observe thus in the first 
mentioned case: . 

“They throw Tubbish on it, graze their cattle on it, use it as a latrine, 
and the like, and they are rarely interfered with. But it is always under- 
stood that this use is pegmissive on the part of Government, and that 
Government has the right at any time to appropriate it for any special 
public purpose or grant it to an individual for building purposes.” 

In the second case, Mr. Justice Ayling remarks that where 
the land is Natham, the enjoyment is patently of a permissive 
kind and cannot give rise to any customary right. Mr. Sita- 
rama Rao’s contention is this. When the Government de- 
scribes a particular plot of land as Natham poramboke, it declares 
in terms that it is building site, that, in such a case, any differ- 
ent mode of enjoyment, however long, may be presumed to 
be permissive in its origin and that the Government may, at its 
pleasure, resume, as it were, such land and dispose of it as 
it likes; but, argues the learned counsel, the very description 
of the land in the present case as Mandai poramboke involves 
a recognition on Government’s part that it ts a cattle stand, 
and the cases cited, therefore, do not apply. There is force in 
this contention, but, as the learned counsel himself admits, 
‘the description in the Settlement Register is only some, and 
not conclusive evidence, that the land has been set apart for 
that purpose. Whether the communal character of ‘the land 
has been proved is a mixed question of fact and law, and if I 
thought that the Lower Court did not apply correct! principles, 
I would interfere with its finding; but I consider it unnecessary 
to pursue this, having regard to my view on the next point, 
with which I shall proceed to deal. 


That point arises thus. The suit plot is Survey No. 71 
and measures 1 acre, 95 cents. The extent granted to the 
potters is 41 cents, or, roughly a fifth of the total land. There 
is thus a balance of more than an acre and a half available 
for being used as cattle stand or thrashing floor, as the case 
may be. It is not pretended that this area is insufficient, having 
regard to the needs of the community. Moreover, there is 
another plot in the village, Survey No. 76, measuring 2 acres, 
77 cents. Regarding this the Collector observes, that it is just 
a few yards from the suit plot, that it is fit for being used as 
cattle stand and thrashing ground and that the potters’ houses 
need not therefore be removed from the site in question. Is 
the plaintiffs’ customary right then an absolute one, in the sense 
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that it has to remain intact and inviolate through all time, irres- 
pective of changed conditions or circumstances? The answer 
is, in my opinion, decidedly in the negative. Is a right, say 
of free pasturage, acquired at some remote era by a village, 
once thickly inhabited, to continue undiminisheé or unaffected, 
even after it has become a dwindling hamlet? Supposing its 
right extended at one time to 10 acres, must it remain un- 
diminished through all time, even though the village has 
declined? It is stated in Halsbury: 

“The nature of the right enjoyed, and also the extent of the land 
over which it is exercised, are capable of reasonable modification and 
extension ’™—Vol. X, p.. 236. 

A very clear exposition of the doctrine is con- 
tained in the judgment of Farwell, J, in Mercer v. 
Denne (affirmed by the Court of Appeal in Mercer v. Denne’). 
In that case, certain fishermen claimed a right to spread their 
nets and dry them on the beach ground of the defendant, a 
private owner. On behalf of :the latter, it was argued that 
the plaintiffs may dry their nets only on the condition of fishing: 
for such fish and at such times and with such nets as the fisher- 
men in the reign of Richard I used to do. Farwell, J., observes 
that if this contention is sound, “All improvements and pro- 
gress are debarred.” -Its effect, the learned Judge, remarks, 
“Gs to discard the kernel for the shell, and might result in 
making an arrangement that was in its inception reasonable, 
because’ of public benefit, become actually injurious to public 
‘interests. ” 


A custom derives its validity from its being very reason- 
able in its inception. By the expression “that it is reasonable” 
is meant, that it is for the benefit of the Commonwealth. Can, 
then, a customary sight, reasonableness being of its very 
essence, be so exercised as to be injurious to public interests? 
Care must be taken not to confuse reasonableness, an essential 
element of a valid customary right, with reasonable exercise of 
that right. The word “reasonable” in one case refers to the 
origin of the right; in the other, to the present exercise of it. 
The distinction is brought out very clearly in the judgment of 
Tindal, C.J., in Tyson v. Smith’ cited by Farwell, J.: 


“Tt is obvious that. this is not an argument against the custom being 











reasonable in its original commencement .-. . .... . it is an 
objection only as to the mode of exercising the right so claimed. . . . .” 
5. (1904) 2 Ch. 534. 6. (1905) 2 Ch. 538. 


7. (1838) 48 R.R. 539: 112 E.R. 1265. 
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That the contention that the right is absolute and invio- 
lable is unsound, appears again from the observations of Lord 
St. Leonards in Dyce v. Hay’ also relied on by Farwell, J.: 

“There is no rule in the law of Scotland which prevents modern 
inventions and rw operations from being governed by’ old -and_ settled 
legal principles..................euee The law of this country, as well as 


the law of Scotland, frequently moulds its practical operation without 
doing any violence to its Original principles.” 


Thus, the fishermen. were allowed to exercise their rights 
according to the varying exigencies of the fishing industry and 
the requirements of improved nets. (Page 549.) This 
decision also shows that the right or obligation, as the case may 
be, is not one-sided but reciprocal. The right of the fishermen 
to reasonably vary the mode of enjoyment is recognised, as I 
have said, in the portion of the judgment to which I have re- 
ferred. But what of the right of the land owner? In that 
case, it was urged that there was a gradual accretion by the 
receding of the sea and that the fishermen were not entitled to 
exercise their rights over the added extent. This -contention 
was rejected. But, then, it was hypothetically argued, sup- 
posing there Were now a mile or more of suclf accretion, would 
the plaintiffs be still entitled? Farwell, J., answers, in the first 
place, it would hardly be possible to get evidence of actual user 
over more than the fringe near the sea and in that case “the 
extent of the custom could be limited by such user”; but grant- 
ing that such user could in fact be shown, even then “the land- 
owner’s right of free enjoyment would only be limited by a rea- 
sonable exercise of customary rights and it would probably be 

-held unreasonable to insist on drying nets over a large tract 
of land.” Of the cases referred to at the Bar, no case, I think, 
contains a clearer statement than this, of the principle in regard 
‘to the reasonable exercise of a customary right. ° 


This is consistent with the view taken by the Judicial Com- 
mittee, of the law in this country, regarding customary rights. 
In Bholanath Nundi v. Midnapore Zamindari Co.? the plaintiffs, 
resident cultivators of village belonging to the defendants, the 
proprietors of an Indigo concern, claimed a right.of free pas- 
turage over the waste lands. of the villages. Their Lordships, 
while upholding the claim, guard themselves by saying that it 
will be advisable to insert a provision, that the decree should 
not prevent the defendants from improving their property 





* 8 (1852) 1 Macq. 305 at 312. 
9. (1904) L.R. 31 I.A. 75: ILL.R. 31 C. 503: 14 M.L.J. 152 (P.C.). 
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provided: sufficient, pasturage were left. That. this: is not a casual 
remark, is. shown: not-only by, the judgment but also by the point 
having: been expressly raised in the argument of the respond- 
ents’ counsel. This case is referred to and followed in Syed 
Ali v. Sarjan, Al. The learned Judges observe: 

“But if there is nothing to show that the land in suit differs in any 
respect. from. other waste and if there is plenty of pasturage left in the 
village, the plaintiffs are not entitled. to. relief.’’ 

They also. refer (as a circumstance to be considered) to 
the. possibility of the. cattle having to be: driven to. am unrea- 
sonable distance. in. order to obtain pasture. The principle re- 
cognised: in, these. cases: was: again. applied in. Kartar. Singh 
v: Ralla, where the. judgment shows: that the Court may have 
regard: in: deciding. what is. seasonable- exercise. to changing: and 
fluctuating circumstances. : 

E may lastly point out, that the limitation is not only 
quantitative, that is, not only may. the extent of the land affected 
be abridged, but, if there be other land more or less equally 
suitable, the Courts may, for proper reasons, substitute that 
land: for the original: property. The cases to which I have re- 
ferred deal with private owners of lands, but the reasoning 
applies even..with greater force to a case like the present, where’ 
the- Government as the party affected, is under a clear duty to- 
have regard: to public interests under changing conditions. © 

The second appeal fails and, is dismissed, with costs (two. 
sets). l l l 

B.V. V.. l . Appeal: dismissed; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


e 
PRESENT: =MR. JiusnICE:- CURGENVEN: AND MR JUSTICE 
BHASHYAM AIYANGAR. 


M.. Namberumal, Chetty -~ Appellant* (Defendant), 


V., 
M. Nainiappa, Mugali, .. Respondent (Plaintif). 
; Griminal; Proçedure, Code (V of: 1898), Ss. 476, 476-B—Appeal— 
Complaint, by Gourt suo, motu-—Hinding. by. necessary. implication. 
- The words. “such, a ‘complaint? in. S. 476;B are not. confinedi to 


complaints. on application, by some. party:. Even, complaints: made, by ‘the, 
Court of its own accord are appealable. i BN 








*O.S.A. No. 39 of 1929.. e 3lst July, 1930. 
10, (1913) 18 C.W. N°, 735:, 11. (1919) 67, I.C. 306. 
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“Under S. 476 it is not necessary there should be an express finding 
to the effect that an enqtiry is expedient in the interests of justice. Such 


‘a finding may be implied ‘ih the complaint ‘itself, 
Bhuban ‘Chanda Prathan v: Emperor; (1927) 1..R. 55 Cal. 279, 
referred to. PEE - 

On appea? from the order of the Honourable Mr. Justice 
Beasley, dated 25th January, 1929, filing a complaint under 
section 476, Code of Crirhital Procedure, ‘charging the appel- 
lant under section 193, Indian Penal ‘Code, it tespect of the 
evidence given by him ‘at the trial of C.S. No. 250 of 1926 in 
the exercise of the Ordinary Original ‘Civil Jurisdiction of the 
High ‘Court. a 

Appellant not represented. 

Subramaniam and Rajagopal fot tespondent. 

The judgment of the Court was delivered by 

Curgenven, J—This is an appeal against an order 
of Beasley, J., as he then was, under section 476, Criminal 
‘Procedure Code, making a complaint under section 195 (i) 
(b) of the same Code against one M. Namberumal*Chetty in 
respect of an offence punishable under section 193 of the Indian 
Penal Code. ‘The appellant is not represented before us. We 
have perused his memorandum of appeal and the order of the 
learned Judge and we have heard the learned advocate for the 
respondent, who has raised the preliminary point that-no appeal 
will lie in the circumstances of this case. 

The complaint was filed not at the instance of any appli- 
cant but suo motu by the learned Judge, and the learned 
advocate’s argument is that in such circumstances the terms of 
section 476-B do not provide for an appeal. As an authority 
for this position he refers us to Mt. Satto v. Emperor, which 
is a decision by a single Judge of the Lahore High Court based 
‘upon what he terms the genesis of the present section.* He 
appears to read the words in that section “such a complaint” 
as meaning not merely a complaint under section 476 or 476-A 
but, further, a complaint on an application by some person; but 
we are of opinion that any analogy which is to be drawn 
between the terms of the present sections and those of the 
corresponding sections of the old Code is likely to be misleading 
inasmuch as the procedure has been radically altered and 
whereas, under the old Code, a Court could give sanction to 
prosecute and that sanction to prosecute or application could be 
made the subject of an appeal, all that has now been swept 
away and it is for the Court itself in all cases, whether of its 


1. (1928) 30 Cr. L.J. 163. 
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own accord or on application, to make a complaint. We can- 
not see accordingly why the appealability of an order should 
depend upon the special circumstances of an application having 
been made; nor do we think that the terims of the section itself 
support that view. i . 

Corning to the merits, the learned Judge has delivered a 
very detailed and comprehensive order eontaining all the mate- 
rials from which the offence in his view may be established; 


-and the only criticism that we can discover in the grounds of 


appeal is that under the terms of section 476 there should be 
not only a finding to the effect that it is expedient in the in- 
terests of justice that an inquiry should be made but also a com- 
plaint. In the present case it appears that the proceedings are 
embodied in a single document. But we think that that docu- 
ment itself serves the dual purpose of a finding and also of a 
complaint, because a mere perusal of it will show that the 
learned Judge has set forth the particulars in respect of which 
he considers that, false evidence was given and the nature of 
the proofs that that evidence is in fact false and, since these 
particulars serve the double purpose of a finding and a. com- 
plaint, we see no reason why they should not be held sufficiently 
to comply with the requirements of the section, although in 
that form. 

We have been referred to one case, Bhuban Chandra Pra- 
dhan v. Emperor®, where the objection was raised that the 
learned Judge who made the complaint had not recorded.a find- 
ing that it was expedient in the interests of justice to complain, 
and this was disposed of with the observation that 


‘*the order showed clearly the learned Judge’s opinion that the appellant 
had given false evidence before him. That order by itself, and in view 
of the proceedings started lunder section 476 of the Criminal Procedure 
Code, carries the implication that the learned Judge must have felt that the 
ends" of justice required that an inquiry before a Magistrate should take 


place.’’ 

We think that the same implication is clearly to be gather- 
ed from the order which the learned Judge has passed in this 
case; and we can find no grounds for interfering. with it in 
appeal. The appeal is accordingly dismissed. 


S.R. - Appeal dismissed. 





2. (1927) I.L.R. 55 C. 279, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice KRISHNAN PANDALAI. 
Appaswami Mudali « .. Petitioner” (1st accused). 
o 
_ Criminal Procedure Code (V of 1898), Ss. 110 (a), (d), (e) and (f) 
and 117 (5)—Joint trial—Irregularity of. ` 


Three persons were Jointly tried by a Sub-divisional Magistrate for 
being associates in a course of criminal conduct under S. 110 (a), (d), (e) 
and (f) of the Criminal Procedure Code, since S. 117 (5) of the same Code 
clearly gave the Magistrate, if he thought it just,.the power to deal with 
all the accused in the same enquiry. | 


Held, that there was no error or irregularity ‘in the Magistrate deal- 
ing with- them together, provided the evidence of reputation admitted 
against them was not against each accused separately but against all 


together. 

Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of Session, South Arcot Division, ‘in 
Criminal Appeal No. 3 of 1930, preferred against the order 
of the Court of the Sub-divisional Magistrate of Chidambaram 
in Mis. Case No. 17 of 1929. 


P. Viswanatha Aiyar for petitioner. 
The Court made the following 


OrvER.—It is urged that the joint trial of the petitioner 
with two other persons who did not appeal to the Sessions Judge 
and have not applied to this Court was illegal. 


The allegation against them was that all the three of 
them were together associates in a course of criminal conduct 
such as to bring them under clauses (a), (d), (e) and (f) of 
section 110 of the Criminal Procedure Codes In stich, cases 
section 117 (5) clearly gave the Magistrate, if he thought it 
just,.the power to deal with all the accused in the same en- 
quiry. But it is said that joint esquiries under section 117 are 
not legal where part of the enquiry is under clause (f) of 
section 110 and for this the decision in In re Kutti Goundan ' 
which itself cites Hari Telang v. Queen-Empress? is relied 
upon. There is a sentence in the latter decision which is in- 
corporated into the former to the effect that there can be no 
connection between them (the accused) in regard to their 





- *Cr. Rev. Case No. 472 of 1930. ` 28th July, 1930. 
Cr. Rev. P. No. 436 of 1930. i 
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characters so ‘as to make them dangerous persons. But, this 
was not the ground of decision in those cases which. were decid- 
ed on the ground ‘that where several accused ate being jointly 
tried under section 110 evidence of misdeeds against each of 
them singly should not be admitted against the*others as this 
will naturally prejudice these others. And Walsh, J., makes 
this clear in Empress v. Angnu Singh®, More than this I think 
none of the cases cited before me go and I find myself unable 
to agree to the general proposition that where proceedings are 
taken under section 110 (f) several persons should not be dealt 
with together. The evidence of reputation admitted against 
them should, of course, not be against each accused separately 
but against them all together. 

In this case as the judgment of the learned Sessions Judge’ 
shows, the evidence was clear that the petitioner along with 
the other two men were pursuing a course of extortion and 
terrorising for which they were all equally responsible and on 
which they had jointly earned the evil reputation to which 
several respectable witnesses spoke. 


I can see wo error or iregulasity in the trial. The 
petition is dismissed. 


K.C. ; ' Petition dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice KRISHNAN PANDALAI. _ 


Seemakurti Kanakayya .. Petitioner* (Accused). 


Criminal Procedyre Code (V of 1898), Ss. 222 (2) and 403—S'cope of 
—Seperate charges for separate amounts misappropriated—Validity. 

S. 222 (2) permits the consolidation of a number of separate charges 
as a matter of convenience. The only effect of the section is that where 
the accused has once been tried for the misappropriation of a gross sum 
hetween specified dates, he cannot be put on trial in a subsequent case for 
the other amounts alleged to have been misappropriated during the same 
period. But no such consolidation is compulsory and there is nothing to 
prevent separate charges being framed in respect of separate amoúnts 
misappropriated. 

Emperor v. Kashinath Bagaji Sali, (1910) 12 Bom. L.R. 226 and 
Nagendra Nath Bose v. Emperor, (1923) I.L.R. 50 Cal. 632, followed. 

In re Appadurai Aiyar, (1915) 32 I.C. 158, distinguished. 








*Cr. Rev. Case No. 122 of 1930. i 12th August, 1930. 
Cr. Rev. P. No. 114 of 1930. . f 
š 3. (1922) I.L.R. 45 A. 109 at 111. 
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_ The Court has, no, doubt, the power in an appropriate case; to stop, a 
second trial. for misappropriation if it was shown to be oppressive or an 


ubuse. of the process of the Court. 
Sidh Nath Awasthi v. The Emperor, (1929) 49 C.L.J. 378, referred 


Held; no oc®@sion for the exercise of” such a power arose in the 
present case: 3 : 

Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
order of the Court of Sessions of West Godavari Division at 
Ellore: in Criminal Revision Petition No. 26 of 1929° pre- 
ferreď' against the order of the Court of the Sub-divisional 
Magistrate. of Ellore in C.C. No. 82 of 1929. 

P. V. Rajamannar for P. Venkataramana Rao for peti- 
tioner. 

N. S. Mani for The Public Prosecutor on behalf of th 
Crown. ; i 

The Court made the following ` 

ORPER:=—The only. point argued in this petition is that 
the petitioner against whom. charges under sections 408. and 
477-A. have- been. framed. in C.C. No. 82 of 1929: now. pend- 
ing: against him cannot be tried or convicted for those offences 
because. the: petitioner was. in a. previous. case filed: by the same 
complainant, namely C.C. No. 84 of 1928, tried and: convict- 
edi for: criminal breach: of trust in respect of sums collected: 
within. the same period as that. covered: by the alleged: offences 
in; this, case: 


$ 


tO. 


The facts-are as follows: The-petitioner was a clerk under 
the: complainant who: is a trader in paddy and' rice. The duty 
of the- accused’ was to sell' rice, collect the price from his cus- 
tomers and pay the amounts collected to the <omplainant and 
keep- correct accounts of all receipts. -In'C.€. No. 84 of 1928 
tlie petitioner was- charged: with having received’ sums of money 
om two days; namely Rs. 60'on 10th August, 1928; and two 
sums of’ Rs: 16-12-0' and' Rs. 54-49 on 24th. September, 1928 
and misappropriated the same without properly bringing them 
into account: For this he was tried and: convicted in: that case. 
The present: complaint- which. was- subsequently filed: and’ which 


is- pending- was in respect of tliree amounts, namely Rs. 20° 


collected: on: 14th- August, 1928, Rs. 21: collected on 5th March,. 
1928 and: Rs: 5 collected: on 22nd March, 1928. Although the 
charge- was framed. originally in- respect of the three above 
amounts,. it. appears. that, the charge in respect of the amounts 
collected on. 5th. March, 1928 and 22nd March, 1928, have been’ 
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struck out, so that the only charge now pending against the 
petitioner is that in respect of money collected on 14th August, 
1928. i 


The petitioners argument is that he haying been pre- 
viously convicted for criminal’ breach of trust in respect of 
amounts collected on the 10th August, and 24th September, 
1928, cannot now be tried again for criminal breach of trust 
in respect of an amount collected on an intermediate date, 
namely, the 14th August, 1928. This argument is sought to 
be based on section 403 read with section 222 (2) of the Cri- 
minal Procedure Code. Reliance was also placed upon a deci- 
sion of this Court reported in In re Appadurai Atyar* and a 
decision of the Calcutta High Court in Sidh Nath Awasthi v. 
The Emperor’. The Public Prosecutor on the contrary relies 
upon the case in Nagendra Nath Bose v. Emperor’, following 


‘the decision in Emperor v. Kashinath Bagaji Salit If the deci- 


sion of this Court in In re Appadurai Aiyar' is applicable I 
anf boundeby it. But it seems to me that it is not applicable 
to the facts of this case. From the report it seems that in that 
case there was @ previous trial of the same accused for mis- 
appropriation of a gross sum between two dates. The accused 
was thereafter charged for misappropriation of another gross 
amount not included in the first amount but misappropriated 
on dates within the same period. In those circumstances the 
Court held that the intention of the legislature in enacting 
section 222 of the Criminal Procedure Code is that where there 
is to be a trial for misappropriation of a gross sum there 
should be only one trial-for all such offences committed within 
the period covered by the defalcation. The charge in the pre- 
vious case in such circumstances should be taken to include all 
the ttems misappropriated by the accused during that period, 
and therefore the accused cannot be put on trial in a subsequent 
case for other amounts alleged to have been misappropriated 
during the same period. ,That decision has no bearing to this 
case because the former case against this petitioner was not 
for misappropriation of a gross sum misappropriated within 
two dates but was for misappropriation of specific sums of 
money received on specific dates. Where that is the case sec- 
tion 222 (2) of the Criminal Procedure Code does not come 
into play at all. All that the section in my opinion says is that 





1. (1915) 32 I.C. 158. 2. (1929) 49 C.L.J. 378. 
3. (1923) I.L.R. 50 C. 632. 4, (1910) 12 Bom. L.R. 226. 
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instead of charging the accused under separate counts. for 
defalcation of each particular amount separately received and 
misappropriated which is the general rule laid down in section 
234, an exception is made, necessitated by convenience, that all 
the defalcationg withif a year may be joined together and the 
total amount of defalcation and the dates within which the 
defalcation took place needs alone be mentioned in the charge 
and a charge so framed is to be deemed to be a charge for 
one offence within the meaning of section 234. This does not 
mean that, if that is more convenient, separate counts should 
not be charged for separate amounts misappropriated on differ- 
ent dates. In other words, section 222 (2) is an enabling pro- 
vision which permits what otherwise would be a large number 
of separate charges to be joined together for the purpose of 
convenience. Nowhere is it prescribed that separate charges in 
respect of separate amounts misappropriated shall not be re- 
sorted to and that if an accused has misappropriated several 
sums within a year they all should be added together and made 
into one gross sum and tried as one charge. All that the deci- 
sion in In re Appadurai Aiyar’ means is that where a trial of 
- misappropriation of a gross sum within an int@rval of time has 
already taken place, the prosecution cannot be heard to say 
that certain items of misappropriation were left out from the 
gross sum first charged or to bring fresh cases on those omitted 
amounts. As the learned Judges say, in such a case the charge 
in the previous case should be taken to include all the items 
misappropriated by him in the course of the same transaction 


during that period. As that decision has no application to. 


this case I need not further consider it. 


The decision in Sidh Nath Awasthi v. The Emperor? is 
really against the petitioner’s contention. Thtre the progecu- 
tion knowing well what was the gross sum in respect of which 
an accused had committed criminal breach of trust elected to 
proceed on three separate items and got the accused convicted. 
Then they picked up three other items’and got the accused tried 
a second time and convicted. The Court says that though sec- 
tion 403, Criminal Procedure Code,. may not strictly apply in 
terms to a case like this, still there is abundant authority for 
the view that a second trial in circumstances such as this ought 
not to have been allowed to be held, by which I understand 
that the High Court would, in an appropriate case, stop the 
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trial if it was shown to be oppressive or an abuse of the pro- 


cess of the Court. But so far as the legality of the conviction 


was concerned, the Court held that there was nothing illegal 
in it and contented itself with reducing the sentence. This 
decision does not support the argument of the petitioner that 
the trial is illegal. It only says that in an appropriate case 
this Court has power to stop the trial as oppressive and an abuse 
of.the process of the Court. The decision in Emperor v, Kashi- 
Nath Bagaji Sali* is a direct authority against the petitioner. 
There the accused was tried for the offence of criminal breach 
of trust as a public servant in respect of Rs. 12 and odd and 
was acquitted. He was again tried for the same offence in res- 
pect of another sum of Rs. 19 misappropriated during the same 
period as that to which the Rs. 12 related and was convicted. 
The Sessions Judge acquitted the accused on the ground that 
his previous acquittal was a bar to the second trial. The High 
Court of Bombay reversed the order of acquittal holding that 
the previous acquittal did not operate as a bar to the accused’s 
conviction at the second trial. This was followed by the two 
learned Judges of the Calcutta High Court in the decision re- 
ported in Nagerntira Nath Bose v. Emperor*. On the authori- 
ties there is no ground for the petitioner’s contention that 
having regard to the form of the charge in the former case the 
charge now pending against him cannot be heard. 


Nothing has been urged at the hearing to show that this is 
a-fit case in which the trial should be stopped to prevent the abuse 
of the process of the Court under section 561-A. The com- 
plaint stated that the complainant did not, when he brought the 
former case, know that the accused had misappropriated the 
sums now charged. I have not been shown that this is untrue. 
I, therefore, see üo reason to interfere and dismiss this petition. 


S.R. Petition dismissed. 





3. (1923) I.L.R. 50 C. 632. 4. (1910) 12 Bom. L.R. 226. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE KUMARASWAMI SASTRIAR AND 


Mr. Justice REILLY. 


The Pannaji Devi Chand, a Marwadi Firm and ` 
Company at Gadag, consisting of the following 
partners Punnamchand and others .. Appellants* 
(Defendants) 
v. 
The Firm of Senaji Kapur Chand at Bellary ~.. Respondents 
| (Plaintiffs). 


Limitation Act (IX of 1908), Ss. 9, 14, 23 and Art. 29—Wrongful 
setzure—If a continuing wrong—Starting point of limitation—Time taken 
in setting aside—If can be excluded—Art. 29—Scope of. 


(C) Wrongful seizure of moveable property is not a continuing wrong 
within the meaning of S. 23 of the Limitation Act. 


(ii) Art. 29 applies to all cases of attachment before judgment where 
specific property is wrongfully seized and limitation begins to run from 
the date of seizure and not from the date when the seizure is declared 
wrongful by the Court. It is not permissible, having regard o the plain 
provisions of the Article, to read into the third column anything that 
would :nake the starting point a different one. 


e Fi 
Hughes v. The Chairman of the Municipal Commissioners of Howrah, 
(1873) 19 W.R. 339 and Narasimha Rao v. Gangaraju, (1908) I.L.R. 31 M. 
431: 18 M.L.J. 590 (F.B.), followed. 5 


(ii?) The period during which the proceedings regarding the attach- 
ment were pending cannot be excluded in computing the period of limita- 
tion. Murugesa Mudaliar v. Jattaram Davy, (1900) I.L.R. 23 M. 621; 
Narasimha Rao v. Gangaraju, (1908) I.L.R. 31 M. 431: 18 M.L.J. 590 
(F.B.), followed. $ i 


(iv) No distinction can be drawn between cases where the property 
of the defendant is attached and cases where the property of third parties 
is attached. Both the rases fall under Art. 29. 


Manavikraman v. Avisilan Koya, (1895) I.L.R. 19 Mad. 80:6 M.L.J. 
11, Sokkalingam Chetti v. Krishnaswami Aiyar, (1919) 38 M.L.J. 324. 
Arjun v. Abdul, (1921) 35 C.L.J. 480 and Manga v. Changa Mal, (1924) 22 
A.L.J.. 977, not. followed. 

(v) Article 29 is not limited to claims for consequential damages; it 
is applicable as well to suits to recover the value of the property seized. 
Murigesa Mudalier v. Jattaram Davy, (1900) I.L.R. 23 M. 621, referred 
io. 


(vi) Art. 29 would apply both to cases of seizure ieee orders passed. . 


by a Court without jurisdiction and to cases of seizure under orders 
passed by a Court having jurisdiction but on insufficient grounds. The word 
“wrongful” is wide enough to cover both. Arjun v. Abdul, (1921) 35 
C.L.J. 480, not followed. 


Case-law discussed. 
Appeal against the decree of the Cout of the Subordi- 
nate Judge of Bellary in O.S. No. Z'of 1924 (O.S. No. 98 


`*Appeal No. 211 of 1925. 6th February, 1930. ` 
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of 1921 on the file of the late Sub-Court of Bellary and O.S. 
No. 11 of 1922 on the file of the District Court of Bellary). 


V. S. Narasimhachari for appellants. 
C. Sambasiva Rao for respondents. e 
The Court delivered the following l 


Jupcments. Kumaraswami Sastri,*J —Defendants are the 
appellants. This appeal arises out of a suit filed by the plaintiff 
firm against the defendant firm claiming a sum of Rs. 10,000 
as damages which the plaintiffs alleged they sustained by reason 
of the defendants having wrongfully attached before judgment 
the properties in the defendant firm. 


The plaintiffs and the defendants were merchants who were 
carrying on business in partnership. The plaintiffs were carry- 
ing on business at Bellary and the defendants were carrying 
on business at Gadag. It is alleged that the plaintiffs filed a 
suit in the Bellary District Court for winding up the business 
and for taRing accounts. The defendants brought a suit against 
the plaintiffs and two other firms in the Court of the 1st “Class. 
Subordinate Judge of Dharwar for a breach of contract claim- 
ing Rs. three lakhs twelve thousand odd. . The defendants filed 
an affidavit on the 30th of March, 1920, and applied for attach- 
ment before judgment of certain properties of the plaintiffs in: 
Bellary and obtained a conditional order. The Subordinate 
Judge after hearing the parties confirmed the attachment before 
judgment on the 21st of April, 1920, and ordered the plaintiffs 
to give security on failure of which the attachment was to con- 
tinue. It is alleged in the plaint that both in getting this order 
and in carrying out the attachment the defendants were guilty 
of various acts gf misconduct. The plaintiffs appealed to ‘the 
Higit Court of Bombay against the order of the Subordinate 
Judge and the High Court reversed the order of the Subordi- 
nate Judge holding that the defendants did not establish any 
proper grounds for the. attachment before judgment. The 
judgment of the Bombay High Court is reported in Sennaji 
Kapur Chand v. Pannaji Devichand'. 


The defendants filed a written statement stating that they 
acted bona fide. They denied that in carrying out the attach- 
ment they acted in any illegal manner as alleged in the plaint. 
They denied thatthe plaintiffs were entitled to any damages 
and stated that the suit was barred: by limitation. 





` 1 (1921) LLL.R, 46 B. 431. 
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The Subordinate Judge held that the plaintiffs did not prove 
the various acts of misconduct alleged in the plaint, but he was 
of opinion that the plaintiffs were entitled to damages on the 
ground that the attachment’ was not obtained bona fide. He 
observed: ° 

“In the result I find that the attachment made from the 10th to 12th 
April, 1920, was malicious, in the sense that it was sought not under an 
apprehension that the plaintiffs were closing the shop to defeat the debt 
due to the defendants but in order that it may be easy for the defendants 
to realise their moneys in case they obtained a decree.” 

As regards damages, he awarded Rs. 3,000 damages and 
directed the parties to pay and receive proportionate costs. As 
regards limitation, the point was considered by the District 
Judge before the suit was transferred to the Subordinate Judge 
and the District Judge on the authority of Mana- 
vikraman v. Avisilan Koya? was of opinion that, 
where the moveables of the defendants were 
attached ‘before judgment, the seizure cannot be regarded as 
wrongful and that Art. 29 did not apply. The District Judge 
applied Art. 49 and as the date of the seizure was the 9th of 
April, 1920, i.e:, within three years before „the suit he held 
that the suit was in time. The Subordinate Judge said that 
that ruling concluded the matter but he also added that as it 
was necessary for the plaintiffs to prove that the prior pro- 
ceedings terminated in their favour, limitation began to run 
from that date, that the attachment was a continuing wrong 
and that S. 23 of the Limitation Act would apply. Hence 
the appeal. 

In appeal, it is contended that the suit is barred by limita- 


tion and that the Judge was wrong in holding on.the facts that 
the attachment before judgment was obtained maliciously and 


without reasonable cause and that i in any even? the damages are 
excessive. 

As regards limitation, I am of opinion that the suit is bar- 
red by limitation. The order of the Subordinate Judge of 
Dharwar was on the 31st of March, 1920, and the attachment 
is said to have been on the 10th and the 11th of April, 1920. 
The suit was filed on the 26th of October, 1921. The suit 


- was one for damages for obtaining a wrongful attachment ‘of 


the properties of the plaintiffs. 


Art. 29-of the. Limitation Act runs as follows :— 


“For compensation for wrongful seizure of moveable property: Mid 
legal ‘:process—one year—the date of the seizure.” 





2. (1895) I.L.R. 19 M. 80: 6 M.L.J. 11, 
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Pannaji Devi 


Chand ‘Tt is contended by the appellants that this case falls within 
a Art. 29, that the suit is for compensation for wrongful seizure 
lags of moveable property under legal process, that the period is one 


Kapur Chand, year commencing from the date of the sgizure, that according 
Kumara- tO the allegations in the plaint, the seizure was Wrongful from 
swami the date when the property was seized, that the fact that it was 
Peed: held to be wrongful by the High Court of Bombay on the 14th 

of September, 1921, does not convert a proper seizure into an 
improper seizure and that consequently the date of the-order.of 
the High Court of Bombay has nothing to do with limitation. 
Itis also argued that seizure which is wrongful is not a 
continuing wrong within Art. 23 of the Limitation Act. 





For the respondents it is argued that there is a difference 
between cases where the property of the defendant is attached 
and cases where the property of third parties is attached, that 
Art. 29 only applies to cases where the property of third parties 
is attached, and that if the property of the defendant is attach- 
ed the proper article would be Art. 36, which provides for com- 
pensation for any malfeasance, misfeasance or non-feasance in- 
dependent of contract and not specially provided for by the 
Limitation Act and a period of two years is prescribed, the 
period commencing from the date when the malfeasance, mis- 
feasance or non-feasance takes place. or Art. 49, which provides 
for compensation for wrongfully taking or injuring or wrong- 
fully detaining movable property where three years is the period’ 
of limitation beginning from the time when the property is 
wrongfully taken or injured or when the detainer’s possession 
becomes unlawful. It is also argued that wrongful attachment 
is a continuing wrong until the property is released from attach- 
ment in which case the suit was not barred by limitation as it 
is admittedly within one year of the release order of the ‘High 
Court setting aside the attachment. It is also contended that ” 
as in actions for malicious attachment under legal process the 
termination of the proceedings is necessary, limitation begins to 
run only from the termination of the proceedings or the period 
when ‘the proceedings were going on should be excluded in 
computing the one year. 


‘The difficulty of applying either of the Arts. 36 or 49 is 
that before these articles can be attracted it has to be shown 
that the specific Art. 29 which applies to suits for compensa- 
tion for wrongful seizure of movable property under legal pro- 
cess is not applicable. I do not think it can be held that wrong- 
ful seizure of moveable property is a continuing wrong. No 
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doubt the party is deprived of the possession and use of the 
property during the period it is taken out of his possession, but 
it seems to me that that does not make it a continuing wrong 
within the meaning gf section 23.. 


No authority has been cited for holding that in such actions 
limitation does not begin to run until the plaintiff obtains a 
restoration of the prdéperty. I do not think the wrongfulness 
or otherwise of the seizure depends upon the adjudication of 
the Court on an-objection taken by the person whose property 
is attached. If, unless certain facts are alleged and proved, the 
attachment is an invasion, the wrongful nature of the attach- 
ment does not depend upon the adjudication of the Court on the 
objection. It is not rightful when the Court makes an order 
on allegations which are subsequently found to be unproved and 
become wrongful only when the Court on investigation of the 
facts holds that the plaintiff had no justification in attaching 
the properties. It is wrongful db initio. 


As regards the argument that there is no caugt of action 
until the attachment has been declared to be wrongful and that 
the plaintiff must allege and prove the termination of the pro- 
ceedings in his favour, the effect of upholding this contention 
would be to read into Art. 29 words that are not there. The 
period of limitation runs from the date of the seizure and not 
from the date when the seizure is declared wrongful. It should 
be noted that in other articles where termination. of proceed- 
ings is necessary to give the plaintiff a cause of action, the 
Limitation Act specially provides for that contingency. For 
example, in Art. 19 which refers to compensation for false 
imprisonment, the period of limitation begins to run from the 
date when the imprisonment ends. In Art. 23 which refers to 
compensation for malicious prosecution, the period of limifation 
runs from the date when the plaintiff is acquitted or the prose- 
cution is otherwise terminated. In Art. 42 which refers to 
compensation for injury caused by.an injunction wrongfully 
obtained, the period of limitation is three years commencing from 
the, time when the injunction ceases. - The legislature has how- 
ever in dealing with compensation for wrongful seizure of 
moveable property «under legal process fixed the period as one 
year from the date of seizure. I may also point out that 
Art. 28 which refers to compensation for illegal, irregular or 
excessive distress gives one year from the date of the distress. 
Having regard to this marked distinction I do not think I would 
se justified in reading into Art. 29 words which are not there, 
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And even assuming for purposes of argument that it is neces- 
sary in case of compensation for wrongful attachment to allege 
and prove-that the attachment proceedings have been terminated 
in favour of the plaintiff, it is difficult to see how. the period 
during which the proceedings regarding the attachment are 
alleged to be pending can be excluded. Under section 9 when 
once time has begun to run, no subsequenj disability or inability 
to sue stops it and none of the sections in Part III of the Limi- 
tation Act relating to computation of period of limitation have 
any application to cases like the present. I find it difficult to 
see why any distinction should be drawn between cases svhere 
the property of the defendant is attached and cases where the 
property of third parties is attached. Both the cases fall under 
Art. 29. There is wrongful seizure of movable property under 
legal process and the seizure is no less wrongful because it is 
the property of the defendant. The distinction to my mind is 
purely artificial The hardshjp is the same. 


Turning to the authorities, there are no doubt some cases 
which draw this distinction, but there are other decisions where 
Art. 29 has been applied to cases where the defendant’s property 
has been distrained or attached. 


In Hughes v. The Chairman of the Municipal Commis- 
Stoners of Howrah? the suit was for the recovery of 
damages on account of a fine imposed by the Municipality of 
Howrah and the detention of an omnibus. The fine was set 
aside by the High Court and the detention pronounced to be 
wrongful. The question was as to when the cause of action 
arose and as to the period of limitation, the Calcutta Municipal 
Act giving a period of three months. Sir Richard Couch, C.J., 
observed : 


e 

“The cause of action was the seizure of the omnibus, which took 
place on the 5th of July. Either that seizure was a lawful one by virtue 
of proceedings to recover the fine which had been legally imposed by the 
Municipal Commissioner, acting as a Magistrate, or it was a seizurė with- 
out any justification, in’ which gase there would be a cause of action. The 
Judge of the Small Cause Court is mistaken in supposing that the cause of 
action arose upon the order of the High Court being made ..... . 
It is a mistake to suppose, as I observe is often done, that where a pro- 
ceeding is illegal and may be a cause of action, the cause of action does 
not arise until the proceeding has been set aside by the Court. There may 
be cases in which before an action can be brought it is necessary to have 
the proceedings set aside but where there is an entire want of jurisdic- 
tion, where the alleged wrong-doer is not acting judicially and would have 
no protection: from his judicial capacity, it is not necessary to wait until 








.3. (1873) 19 W.R. 339. 
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his. illegal and’ unfounded ‘proceedings are ‘sct aside. In this ‘case, if the. 
plaintiff had any caiise of action, it accrued upon the seizure of the omni- 
bus, and’ he was bound to bring’ his suit ‘within three months from the’ 
time of the seizure. He could not, under the circumstances, treat. the 
continued detention of the omnibus as fresh causes of action from day 


to day.” ° 


° s x ag 

In Jagjivan Javherdas v. Gulam Jilani Chaudhri* it was 
held that a suit to recover money wrongfully taken under a 
decree is governed by’ Art. 29 of the Limitation Act of 1877 
and that the same article applies to cases where compensation 
for the loss of interest on the money is claimed. This was a 
case where the property of the defendant was attached. 

In Swrajmal v. Manekchand® the suit was for damages 
for wrongful attachment and the question was which article 
was applicable. The property attached was the property of the 
plaintiff and not the property of a third person. It does not 
appear from the facts stated in the judgment that there was 
any actual seizure of the property. There seems to have been 
only a prohibitory order. Batty, J., in considering the article 
applicable observed: > mei 

“I do not think the present suit can be described without strain of 
words as one for specific movable property or for corspensation for wrong- 
fully taking or detaining the same. Nor can it be said ‘that the rubies in 
suit were injured. The injury if any was done to the plaintiff by affect- 
ing his power of dealing with them. I therefore think Art. 36 would 
govern the case, unless there be any other Article which could apply. 
Article 29 does not appear to do so, for it implies actual seizure under legal 
process. The only other Article besides 36 that can be cited as appro- 
priate is Art. 42, which relates to suits for compensation for injury caused 
by an injunction wrongfully obtained. Nandkumar Shaha v. Gaur. Shankar® 


has been cited in this connection; but that case dealt with an injunction under 
section 92 of Act VIII of 1859 which corresponds with section 492 of 


the present Code rather than with sections 484, 485, 486 and. 268 under |. 


which the attachment now in question purports to have been made.’’ 

In Murugesa Mudaliar v. Jattaram Davy’ certain pro- 
perties in the hands of a third person were attached on the 12th 
of June, 1895. The plaintiff filed a claim which was disallow- 
ed. Thereupon he filed a regular suit to establish his right 
which was decreed in his favour. He then filed a suit in 1899 
for recovering damages. The- defendants, among other pleas, 
contended that the suit was barred by limitation. The plain- 
tiff contended that the period of limitation should be -calculated 
from the time when his rights were finally declared by the 
High Court, or at any rate, that the time occupied in the proceed- 
ings connected with the Small Cause Court should be deducted 
under section 14 of the Limitation Act. It was held by Sir 





SN 


4. (1883) I.L.R. 8 B. 17. © 5. (1903) 6 Bom. L.R. 704. 
6. (1870) 5 Beng. L.R. Appx. 4. 7. (1900) I.L.R. 23 M. 621, 
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Ainold White, ‘C.J: and Subramania Aiyar, J., that the suit 
was barred and that the plaintiff was not entitled to have the 
time spent in prosecuting the previous suit deducted from the 
period of limitation. The learned Judges observed: 


“In our judgment. the plaintiff's cause of action accMied on the 12th 
June, 1895. The present suit was instituted on the 26th April, 1899. 
Unless, therefore, by virtue of the earlier proceedings taken by the plain- 
tiff he can claim the ‘benefit of section 14 of the Limitation Act, the 
question whether the period of limitation is the one year’s period pre- 
scribed by Art: 29 or the three-years’ period prescribed by Art. 49 is 
immaterial.” . 


After ‘holding that the period under section 14 cannot be 
excluded, the learned Judges observed: 


-73 “But it has been argued on behalf of the plaintiff that a distinction 
must*be drawn between a claim for compensation for wrongful seizure of 
moveable property where the compensation sought is merely the value of 
the goods seized, in which case it is argued that Art. 49 applies, and a 
claim for compensation by way of damages which are consequential on 
the wrongful scizure and are independent of any question cf compensation 
for the value of the. goods, in which case it has been argued the period 
of limitation is*one year under Art. 29. There is no reason in principle 
for this dist™ction and, in our judgment, the legislature never intended 
that. any such distinction should be drawn. Art. 29 is quite general in its 
terms and, we ‘think if was intended to apply to all cases where the alleged 
wrongful seizure ‘was, ;made under legal process. The case of Manavikra- 
man v. Avisilan Koya? may be distinguished on the ground that, in that 
case, thé wrong complained of was the institution of a suit without reason- 
able grounds followed by an attachment of the goods of the defendant 
in the suit; whereas in the present case the goods belonged to a person 
who was ‘not a party to the suit in which the attachment was made.’ 


‘In Narasimha Rao v. Gangaraju® it was held by Sir Arnold 
White, C.J. and Pinhey, J., that Art. 29 of the second schedule 
to the Limitation Act applied to suits for damages for wrong- 
ful attachment.- This was a case where the goods of a third 
person were attached. He preferred a claim which was dis- 
‘missed but he -sycceeded in a suit under section 283 of the 
'Civil* “Procedure Code, The attachment was on the 10th of 
‘December, 1899. The suit was finally decided in plaintiffs 
favour on: the 7th of February, 1903, and the suit for damages 
‘was instituted in 1903.- Siy Arnold White, CJ., was of opinion 
that Art. 29 applied and he followed the decision in Murugesa 
-Mudaliar- v. Jattaram Davy.” The grean Chief Justice 
‘observed: ' : : ; 7 


A “The Lower Couris lavé dealt with the case on Une Faile that “the 
attached ‘property was moveable property and I deal with the case on the 
same footing. “I am’ of opinion that the appropriate article is Art. 29, since 
ve As. the only article which refers specifically to wrongful ‘seizure under 





oF (2895) J I.L.R. 19 M. 80:6 M.L.J. 11. 7. (1900) LL.R. 23 M, 621, 
E (1908) LL.R: 31 M. 431: 18 M.L.J.-590 Ee): ‘ 
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legal ‘process. -This -was the view:'taken-by this -Court in. Murugesa 
Mudaliay v. Jattaram Davyt. I do not think this article should be con- 
strued as limited to claims fcr consequential damages and as not” ‘appli? 
cable. where thè plairitiff seeks only to recover-the valueʻof property: seized, 
or the sale-proceeds, ifethe. property has been. sold.. This is obviously not 
the sens¢ in wĦich the word is used in Arts. 30 and 31, and TI do not see 
why it should be construed in this restricted sense in Art: 29. If Art. 29 
-appties, the law is éxpress and the time is’ one ‘year -from..the ‘date -of 
the seizure. No- doubt. “section 283 of the Code makes provision for. a 
special procedure whereby a claimant to property which has been seized 
ın execution may establish his right, but I fail to see how the provisions 
of this section can have the effect of postponing the time when limitation 
begins to run, or suspending the time which has begun to run, when the 
Limitation Act makes express provision in the matter. Furthér I can see 
no ground for holding that t'me does not run so ‘long’ as the“ property 
remains in custodia legis. The damage to the plaintiff is the seizure of 
his property. True, he may eventually succeed.in showing the property is 
his and in the meantime ‘the property is safe, but he is ‘none the less 
damaged by Being deprived of the enjoyment of his own property.” 


Sankaran Nair, J., was of opinion that so long’as thé pro- 
perty remained in the custody of the Court the plaintiff cannot 
be said.to have lost it and is therefore not entitled'to’ any com- 
pensation for its loss, and that Art. 29 does not apply. ‘He was 
of opinion that Art. 62 or Art. 120 applied’, With this differ- 
ence of opinion the matter came before Pinhey, J.; who was 
of opinion that Art. 29 applied to the case. “The learned Judge 


observed : ` 

“If the’ seizure was’ not wrongful there was nothing wrongful-in the 
payment. It is ‘conceded that the seizure was°’wrongful. This: is’ not a 
continuing wrong. Later manifestations of. the original damage. done, and 
consequent upon the injury originally sustained do not give rise to a new 
cause of action. The cause of action’ therefore was the’ original “seizuré 
and time began to run from that date. The article of Schedule ‘II- of the 
Limitation Act that governs the case would appear to be either Art. 29 or 
Art. 49.” D o $ 
After referring to the view. of the learned Chief Justice 


that the distinction between Art. 29 and Art. 49%s that the fermer 
article applies to a case of wrongful seizure made under legal 
process, whereas the latter applies when the wrongful seizure-is 
made ‘by a private person, the learned Judge observed: 


‘There. is much to be said in support of this view, but it seems ‘to me 
unnecessary, now, .to decide which of the two articles applies, for the suit’ 
is admittedly barred whichever article is ‘applied, if the wrongful scizure. 
is taken as the starting point for limitation, and no allowance is made 
for the time spent in litigating the title’ nage section 283, Code of Civil 
Procedure?’ ; BG heer 

< ‘This case seems to me to Se mittori for two propositions. 
(1) That the starting point for limitation in case of wrong+ 


ful seizure of goods under legal process is the wrongful seizure 
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and not when the plaintiff obtains a declaration of his rights as 
to the property seized; and ‘ 

(2) That the time spent in the previous litigation cannot be 
excluded in computing the period of limitation. e 

Having regard to the reasoning of the learned Chief Justice 
‘and Pinhey, J., nothing turns on the fact that the property attach- 
ed in the present case was the property of a third person and 
not the property of the plaintiff. 


Madras Steam Navigation Co., Ltd. v. S haltmar Works, 
Ltd.® was a case where the property of the plaintiff was attached. 
The suit was for damages. It was held that a suit for damages 
for wrongful seizure under legal process was governed by 
Art. 29 of the Limitation Act. 


In this case, the plaintiff was a Company carrying on busi- 
ness in Calcutta and certain repairs to a steamer owned by the 
Company were carried out by the defendants. The defendants 
filed a suit for the recovery of the money due to them „and the 
ship was attached on the 4th of June, 1910. The suit was dis- 
missed for want qf jurisdiction and the ship was released from 
attachment on the 31st of January, 1912. The suit for dama- 
ges for the wrongful attachment of the steamer was filed on the 
Ath of June, 1912. Then the question arose as to whether the 
suit was barred by limitation. Jenkins, C.J., and Stephen, J., 
held that the suit was barred. As regards limitation, the learn- 
ed Chief Justice after holding that the attachment cannot be 
said to be a nullity owing to want of jurisdiction to try the suit 
observed : 


“Tt has been further contended that as this was a trespass to goods, 
Art. 36 should be applied; but Art. 29 is specific and fits the case, and it 
is a rule of construction of long application that a general article does not 
govern, where there îs a particular article which covers the case: Nor do 
I think can Art. 49 be treated as governing this case rather than Art. 29. 
It, was the seizure, if wrongful, that was the cause of action and the plain- 
tiff cannot treat the suit as one for trespass apart from the seizure for the 
purpose of evading Art. 29. The conclusion then to which I come is, that 
this suit as framed is based on*malice or its equivalent, that in the absence 
‘of proof of malice or its equivalent the suit if treated as one for trespass 
will not lie in the circumstances: of this case; and that if such a suit did 
lie it would fall under Art. 29 and would be barred.” 


In Yellammal v. Ayyappa Naick® it was held by a Full 
Bench of this Court that in order to attract the provisions of 
Art. 29 there should be actual seizure and that neither attach- 
ment of a debt nor voluntary payment of it into Court would 





- 9, (1914) I.L.R. 42 C. 85. 
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constitute seizure of movable property under legal process with- 
in the meaning of Art. 29 of the Limitation Act. 


In Pandiri Veeranna v. Mandavillt Subba Rao™ movables 
already attached and Seized at the instance of A were further 
attached by the issue ‘of a prohibitory order at the instance of 
the defendant. ‘A’ suit for damages was filed against the. de- 

fendant who further attached the properties and it was held 
_that‘a suit for damages for compensation for such attachment 
was governed by Art. 29 or 36 of the Limitation Act and not 
by Arts. 42, 49 or 120. In dealing with the second attachment 
which was admittedly not by seizure, Sadasiva Aiyar, J., re- 
ferred to Yellammal v. Ayyappa Naick, and his view seems 
to be that if there was actual seizure Art. 29 would apply. He 
was also of opinion that if there was actual seizure there was 
no continuing wrong. 


In Ram Narain v. Umrao Singh it was held that Art. 29 - 


was the article to be applied to a suit for damages on account 
of an unlawful attachment before judgment of a shòp belong- 
ing to the plaintiff, and that the attachment was not a conti- 
nuing wrong within the meaning of section 23 of the Limitation 
Act. l l 
_ I mayin this connection refer to Sarat .Kamim Dasi 
v. : Nagendra Nath Pal? where the question arose whether 
Art. 109 could be applied to cases where a mortgage sale which 
was held on the 6th of May, 1913, was not confirmed till the 
28th of January, 1914, owing to an infructuous application to 
set it aside and a suit was filed on the 16th of September, 1916, 
by the auction purchaser to recover sums realised. by. the de- 
fendant as rents from the tenants of the land. It was held 
that under Art. 109 limitation began to run from the date of 
the receipt of the rents and that the action was barred. In 
dealing with Art. 109, Mukerji, J., observed: l 
“A careful study of the third column of the schedule reveals an out- 
standing fact which cannot be ignored, nanfely, that the starting point of 
limitation docs not always synchronise with the cause of action; in many 
cases it does, but in others it dates from some specified events which again 
are either antcrior or posterior to the accrual of the cause of -action.” 
The learned Judge after referring to all the authorities and 


to the.argument as regards suspension or extension of time 
observed: À 





10. (1914) T.L.R. 38 M. 972: 26 M.L.J. 166 (F.B.). 
11. (1915) 31 M.L.J. 257. 12. (1907) I.L.R. 29 A. 615. 
~ ~ 13. (1925) 29 C.W.N. 973.. . 
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` 'uTA applying the principle of limitation, the Indian Courts are not 
permitted to travel -beyond the articles and the ‘exceptions and provisos 
embodied in the Act itself; and that apart from the provisions of fhe 
Act’ itself -thħereʻis no principle which can legitimately be invoked to ad 
to or supplement its provisions.” .7 te pes 
$ f bo fe a , . g . f 
-~. The argument that’ there is a difference between cases 
where the property attached belongs to the defendant and cases 
where the -propérty attached belongs to’ a third party is based 
upon the decisions in Manavikraman v. Avisilan Koya, Arjun 
¥. Abdul, Manga v. Changa Mal and Sokkalingam Chetti v. 
Kirishnaswami Aiyar". . 
. _ I can find no principle on which a difference should be 
made whether the attachment . was of the defendant’s property 
or the -property of a third person. ‘And Mr. Sambasiva Rao 
for the respondents is unable to point to any ground on which 
such a distinction can be based. 


In Manavikraman v. ‘Avisilan Koya? the suit was in res- 
pect of tMriber attached before judgment in November, 1888. 
The suit was: dismissed in October, 1889 and an appeal by the 
plaintiff “was distnissed in July, 1890. The defendant in that 
suit filed a suit in September, 1892, against the plaintiff who 
obtained the attachment for damages occasioned by the attach- 
ment before judgment. The case was one where the ‘property 
was claimed by two persons and for the purpose of preserving 
the property, the property was attached by the Court. But 
that makes no difference in principle. The learned Judges 
thought’ that Art..36. applied and that the suit was barred by 
limitation.. In dealing with the contention that Art. 29 would 
apply, the learned . Judges observed: 

: “We agree with». them (the, Courts below) that Art. 29 does not apply 


since’ this is. not a case of wrongful seizure, but it is argued for the 


appellant that the case falls under Art. 36 and that the suit should be 
regarded as one for imisfeasance independent of contract, and that jt 
falls under the description of a tort for which a.limitation of two. years 
is generally provided. See the judgment of Farran, J., in Essoo Bhayajt 
v. The Steamship ‘Savitri? 17” 


After discussing the scope of Art. 49 the learned Judges 
thought that Art. 36 should be applied. 

In S okkalingam Chetti v. Krishnaswami Aiyar® the 
learned Judges draw a distinction between cases where the pro- 
perty of a third person is attached and cases where the property 





SRM: oZ (1895) I.L.R.-19 M. 80: 6 M.L.J. 11. 
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of the déferidant is attached, and were of opinion that Art, 29 
of the Limitation Act was restricted to cases in which..thé 
seizure is intrinsically wrongful but did not apply to cases 
where the ‘foundation of the claim is that the defend- 
ant procured the seizure of the plaintiff’s property under -a 
perfectly legal process but by misrepresentation to the Court: 
They think that Art. 36 would apply in cases where the pro- 
perty attached belongs to the defendant and distinguish Muru- 
gesa Mudahar v. Jattaram Davy,’ Multan Chand Kanyalal ~v; 
Bank of Madras,* Narasimha Rao v. Gangaraju,? Pandiri 
Veeranna v. Mandavilli Subba Rao™ and Ram. Narain v. Umrao 
Singh? on that ground. As regards the decision in Madras 
Steam Navigation Co., Ltd. v. Shalimar Works, Lid? they 
think that the observations are obiter. With all respect, the 
case in Madras Steam Navigation C o., Lid. v. Shalimar Works, 
Ltd.°, which is a high authority of Sir Lawrence Jenkins, Caley 
discusses all aspects of the matter. o l 


In Arjun v. Abdul the learned Judges held thaë a seizure 
cannot be said to be wrongful except where the writ was with- 
out jurisdiction or where the writ was executedeagainst a person 
who was no party to the decree and where the goods were out- 
side ‘the scope of the suit. The learned Judges observed: 

“In the present case the writ ‘was issued by the Court and prima facie 

“it was not a wrongful seizure. The writ was not without jurisdiction as 
the Court had jurisdiction over the subject-matter, nor was the writ exe- 
cuted against a person who was no party to the decree, nor with respect 

to goods outside the scope of the writ. In these circumstances, we think 

that Art. 29 is inapplicable to the case. This- view is supported by the 

cases of WManavikraman v. Avisilan Koya? and Sokkalingam Chetty v. 

Krishnaswami Aiyart6,” ctu ee? 


Then they distinguish the other cases on the ground that 
the writ was" issued against a stranger. As reg&rds the Madras 
Steam Navigation Co., Ltd. v, Shalimar Works, Ltd!’ they 
think that the observations are obiter. This decision, with all 
-Tespect, gives no reason why there should be this distinction 
drawn; it simply purports to follow- Manavikraman y, 
Avisilan Koya? and S okkalingam Chetty v. Krishnaswami 
“Aiyar*®, = z l : 


oe 
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~ In Manga y. Changa Mal'® it was held. that Art. 29 applied 
to. a, suit for compensation for wrongful seizure of movable 
property and that. there could. be no wrongful seizure because 
the attachment was made under. legal.process. The learned 
Judges thought that Art. 29 would apply onlyein cases where 
the seizure was without jurisdiction. . q 


As observed in Hughes v. The Chairman of' the 
Municipal Commissioners of H owral’ and the other cases 
I have referred to, a seizure by the plaintiff on insufficient 
grounds is wrongful ab initio and cannot be said to become 
wrongful only when the Court adjudicates on the matter. The 
balance of authority is in favour of the view that Art. 29 would > 
apply both to cases of seizure under orders passed by a Court 
without jurisdiction and to cases of seizure under orders passed 
by a Court having jurisdiction but on insufficient grounds. In 
fact in all the Madras cases referred to where it was held that 


‘Art. 29 applied the seizure was by a Court having jurisdiction 


but on gnsufficient grounds. And even in Sokkalingam. 
Chetty v. Krishnaswami Atyar’® this distinction was negatived. 


° ce $ - 

I am of opinion that Art. 29 applies to all cases of attach- 
ment before judgment where specific property is seized and the 
seizure is wrongful either because the Court had no jurisdic- 
tion or because the attachment was obtained on insufficient 
grounds, that it makes no difference whether the property 
attached belongs to the defendant or to a third party and that 
we are not at liberty having regard to the plain provisions of 
the article to read into the third column anything that would 
make the starting point a different one. 


In this view it is unnecessary to consider the question as to 


whethér the Court was right in awarding any damages in this 
case. 


l -I would allow the appeal saa dismiss the: panen suit 
with costs throughout. ° 


Reilly, J.—On 30th March, 1920, iiè defendants obtained 
from the Subordinate Judge of Dharwar a conditional order 
against the plaintiffs under R. 5 of O. 38, Code of Civil Proce- 
dure, for attachment of moveables before judgment. The 
attachment was made on 9th, 10th and 11th April, 1920. On 
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trx]. THE -MARAS LAW JOURNAL REPORTS, 873 
21st April, 1920, after hearing. the -plaintiffs, the: Subordinaté 
Judge confirmed the attachment. The plaintiffs appealed to 
the High Court of Bombay,. which ordered attachment’ to 
be raised as having been obtained by the defendants on insuffi- 
cient grounds, “That order was made on 16th September, 1921. 
On 26th October, 1921, the plaintiffs instituted this suit for 
damages on account of the attachment. The question before 
us is whether the suit is time-barred, having been-brought more 
than a year after the attachment was effected. 


The defendants, who are the appellants here, contend 
before us that the suit is covered by Art. 29 of Schedule I of 
the Limitation Act, which runs “for compensation for wrong- 
ful seizure of movable property under legal process”. Taking 
those words in their plain meaning, they certainly cover the 
case. But it is contended for the plaintiffs that “wrongful” in 
this article has something narrower than its ordinaty meaning 


—that it refers only to seizures ‘wrongful because made under ` 


the order of a Court without jurisdiction in the matter or in 
respect of the property of a person who is not a party to the 
Proceedings or in excess of the order of the*Court. On the 
face of it that is an arbitrary restriction of the meaning of 


“wrongful” in the article. It cannot be denied ‘that, if an ' 


attachment before judgment is obtained by misrepresentation or 
on insufficient grounds, it is wrongful in the ordinary sense of 
‘the word. If it were not wrongful, no suit for damages in 
‘respect of it would lie, and that is not contended. . 


But it is argued that a restricted and artificial sense: has 
‘been placed on the word “wrongful” in Art. 29 by judicial inter- 
pretation. The cases cited before us to show that are Mana- 
vikraman v. Avisilan Koya, S okkalingam Chetti y. Krishna- 
swanu Aryar,® Arjun v. Abdult and Manga v, Changa: Mal.** 
-The last three of these cases rest! on the first. The second rests 
on the first, the third on the first and second, and the fourth on 
the first and second and third. But unfortunately. there appears 
‘to have been some misapprehension about the first case. When 
we examine that case, we find it was not'-concerned, as was 
“apparently thought by the learned Judges who referred to it in 
the later cases, with an -attachment of a defendarit’s property 
obtained by a plaintiff before judgment under R: 5 or R. 6 of 
O. 38, Code of Civil. Procedure, or the. corresponding provisions 
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of the previous Code: In that case a janma in Malabar, the 
Nilambur Tirumalpad, had sued another janm, the Manjeri 
Karanamulpad, and a Mappilla to recover possession of a hill; 

the Mappilla, claiming to have obtained a lease of the hill from 
the Karanamulpad, had cut some trees on it; the Tirumulpad, 
who claimed the trees as his own, obtained an order for the 
attachment of the logs pending the suite That attachment was 
obviously not an attachment of the defendant’s property to 
prevent him from disposing of it or removing it in order to 
obstruct or delay the plaintiff’s remedy in execution if he should 
get a decree—that is an attachment such as is now made under 
O. 38, R. 5 or R. 6—but an attachment of part of the property 
in.dispute between the parties for its preservation, such as is 
now made under O. 39, R. 7. As the learned Judges point out 
in the opening of their judgment, the Tirumalpad had got the 
timber attached on the allegation that it was his. He failed in his 


- ‘suit. and appeal. Then in the subsequent suit, which came be- 


fore the High Court:in Manavikrarnan v. Avisilan Koya’, the 
Mappilla sued him for damages on account of the attachment 
of the timber, which had been found to be the property of the 
Mappilla. . THe léartied Judges eventually found on second 
appeal that the Mappilla’s suit for damages was time-barred; 
but incidentally they remarked that the attachment was not a 
„case of “wrongful seizure” within the meaning of Art. 29. It 
is not necessary to discuss now whether that view was correct. 
But obviously that case, when examined, is no authority for 
the proposition that an entirely different kind of attachment, 
an- attachment of-a defendant’s own admitted property, obtained 
before judgment by misrepresentation or on insufficient grounds, 
is not a wrongful seizure within the meaning of Art. 29. The 
‘three subsequemt cases, which I have mentioned and in which 
it "has: been assumed that Manavikraman v. Avisilan Koya? 
‘dealt. with the latter kind of attachment, have been built, if I 
may say so with respect, on a foundation’ which was not there. 
- - On the other hand *there are a number of cases which in- 
terpret' Art. 29 according to the plain meaning of the words, 
‘eg., Murugesa Mudaliar v. Jattaram Davy,’ Narasimha Rao 

v. Gangaraju,® Jagjivan Javherdas v. Gulam Jilani Chaudhri, 


-Ram Narain v. Umrao Singh? and Madras Steam Navigation 


C 0., Ltd. v. Shalimar Works, Lid.’ Jagjivan Javherdas v. Gulam 
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Jilani Chaudhri* was a case of money wrongly taken in execu- 


tion. In Murugesa Mudaliar v. Jattaram Davy" ‘the property. 


of a third party was attached in execution. In Narasimha 
Rao v. Gangaraju® and Ram Narain v. Umrao Singh? the 
attachment was*before judgment; but it was the property, not 
of the defendant, but of a third party which was attached. But, 
whether the attachmentecomplained of is made before judgment 
or in execution, whether the property attached is that of a de- 
fendant or of a third party, if it is wrongful, in my opinion 
we cannot exclude it from the scope of Art. 29 unless com- 
pelled to do so by clear authority. In Murugesa Mugaka v. 
Jattaram Davy" it was remarked obiter: 

“Article 29 is quite general in its terms, and we think it was intended to 
app'y = all cases: Where the alleged wrongful seizure was made-under legal 
process.’ i 

` In ` Narasimha Rao, v. Gangaraju®,-where a third party 
suiéi-te_recover the proceeds of his property, which had been 
wrongful& tattached before judgment’ and sold, though they 
disagreed off other points, White, C.J., and Sankaratf Nair, J., 
agreed that a suit-for damages for wrongful attachment would 
come within Art. 29. In my opinion we are not compelled by 
authority to put any artificial or strained meaning on the words 
of Art. 29 and that article covers the present suit. 

But it is contended for the plaintiffs that, even if that arti- 
cle covers the case, the suit was in time because the “date of 
seizure’ mentioned in that article as the time from which the 
“period begins to. run does not mean in a case like this the date 
of the actual seizure but the date when the seizure was declared 
wrongful by a :competent Court. In this case that would be 
ee the decision of the High Court of Bombay on appeal, 

Ug September, 1921. But that construction obviously 
does great violence to the language used in the article. Why 
should the legislature have said one thing and have meant 
another, which could have been so easily expressed? If we 
compare Art. 29 with Art. 19 or Art.+23, it becomes still more 
difficult to believe that, when the explicit words “the date of 
‘the seizure” were used in Art. 29, they can have been intended 
to mean anything but the date of the actual seizure. The rea- 
son for trying to read another meaning into the words of the 


article is that in some cases, as in this case, there may be hard-. 


ship because the plaintiff does not get a decision in his favour 
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that-the seizure was wrongful until after a year. from the date 
of. the seizure has expired. Such cases are unfortunate; but 
I. do:not ‘see how they could justify us in departing from the 
plain meaning of the words in the article. There was similar 
hardship in Murugesa Mudaliar.v. Jattaram Davy,’ apart from- 
ihe time spent in seeking a wrong remedy, and in Pandiri 
Veeranna v. Mandavilli Subba Rao” in respect of the attach- 
ment at the instance of the 1st defendant in that case; but the 
learned Judges did not hesitate to apply the article literally on 
that account. In Narasimha Rao v. Gangaraju® all the learned 
Judges agreed that under Art. 29 time ran from the date of 
the actual seizure. In my opinion nothing but overwhelming, 
authority or the clearest demonstration that the legislature could 


‘not have meant what it said would justify us in reading into 


the words “the date of the seizure’? in Art. 29 the additional’ 
words suggested for the plaintiffs. No such justification has 
been shown. If the period fixed in the article is inconveniently 
short, that is a miatter for the legislature, not tog, to put 

E agrèe that the plaintiffs’ suit was time-barred under 
Art. 29 and that, therefore, this appeal should be allowed and the 
plaintiffs’ suit dismissed with costs in both Courts. 


“SR srei ; ; : Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. _ 
2C 0o. í PRESENT:—MR. JUSTICE JACKSON. 


Arumuga Thevan and: others .. Appellanis*. 
i ; : (Prisoners—Accused Nos. 1 and 3 to 7). 


-' Evidence Act (d of 1872), S. 32—Statement of deceased person as to 
causé of his: death~Evidentiary value—Need for corroboration. 

_ When a man who is dead has left a statement throwing light upon 
the cause of his death, that statement is relevant evidence under S. 32 
of the Indian Evidence Act, but it is not entitled to any peculiar credit. 
No doubt if a man gasps out his story soon after the occurrence it may 
be said that there -was no time for, him to -fabricate or for his. friends to 


suggest falsehood. But if the ‘man is in bed in hospital four days after 


the event and a month before he dics and makes a statement, that state- 
ment: carries no more weight than if he made ‘it in, the witness box, and 
rather less; because: he has never been cross-examined, Under those. cir- 


. cumstances, it is incumbent on the Court before it accepts the statement 


as true to see how far it is corroborated. 





*Cr.-Appeal No. 365 of 1929. i llth November, 1929, 
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„Appeal ‘against the order of the Court of: Session of the 
Madura Division in Case No. 31 of the Calendar for 1929. 
V. Rathnam. for. appellants. l 
~. The Public Présecutor on behalf of the Crown. ` 
_, The:Court delivered the following N 
JupGMENT.—The six appellants have been convicted on the 


charge that they rioted with the common object of hurting one 
Rani Sundararajan and also Mookan Servai and Kalimuthu 


Servai.. The lst and 4th appellants have also been convicted. 


under section 148, and the’first under section 326, and all the 
others under sections 326 and 149. 


The learned Judge finds that the statement taken from 
‘Rani Sundararajan before he died, Ex. F, is a substantially 
true account of what occurred. 


/ ~~ He says that he came to Madura from Tirupparankund- 
ram a found Mookan and Kalimuthu sitting in front of the 
house of Nagayan, who joined them, and told thèm that his 
son’s wife had left him, and when his son went to get her 
back from her parents they called in accused 1, who protested 
against the son.trying to get his wife from a house of which 
accitsed 1 was the landlord.’ The son said’ there was no need 
to’ ask his leave, and was beaten, Nagayan protested and was 
also beaten. Next morning he was beaten again and went 
home. = % 


Nagayan was telling this story.to the others at about 3-30 
P.M., when accused 1 and 4 to 7 came and asked why they were 
sitting there. Mookan and Sundararajan tried to preserve peace, 
but accused 1 and Sundararajan began to abuse each other, 
whereupon accused 5 beat him on the head, ahd accused 1, stah- 

_ bed him with a spear, and accused 4 cut him with a chopper. 

' Kalimuthu and Mookan picked up sticks to rescue him, and 
they turned upon them. ; i 


From this account it would seem that the common object 

_ was to drive Nagayan out of the town because he supported his 
___Son-in trying to get back his wife. It is not at all clear why 
accused 1 should be so violently interested in the quarrel merely 
because the girl’s parents were his tenants; bit in any case 
“neither he nor the other accused seem to have any object to 
beat Sundararajan, Kalimuthu or Mookan until they quarrelled 
that afternoon. The learned Judge has never addressed: his 
mind to this difficulty. In his 15th paragraph he reiterates his 
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belief-in Ex. F,-and in his 17th he finds the accused guilty of 
rioting, but-he nowhere explains. what riot he deduces from thé 
evidence of Ex. F. It is certainly not the riot set.forth.in the 
charge, for if the accused were after Nagayan, and stiddenly 
came upon Sundararajan, Mookan ‘and Kalimuthe it cannot be 
said that their common object was ever to hurt these-three. 

_ -When a man who is’ dead has left a statement throwing 
light upon the cause of his death that statement is relevant evi- 
dence under section 32 of the Indian Evidence Act, -but it is 
not entitled to any peculiar credit. No doubt if a man gasps 
out his story soon after the- occurrence it may be said that 
there was no time for him to. fabricate or-for his friends ‘to 


` suggest falsehood. 


‘The tongues of dying man enforce attention like deep harmony; 
where words are scarce, they are seldom spent in vain; for they breathe 
truth that breathe their words in pain? 

But if, as in this case, the man is in bed in P pital 
four days after the event, and a month before herres and 
makes a statement, that statement carries no more weight than 
if he made it in the witness box, and rather less pecetae he 
has never been cross- examined. 


It is, therefore, incumbent upon the Cun before it accepts 
the statement as true to see how far it is corroborated. Mookan 


£o far from corroborating it says it was made by Sundararajan 


when he was off his head owing to fever. He says that he was. 
sitting in front of his own house that afternoon, and heard an 
uproar coming from inside the house of Nagayan. He stepped 
into the road, saw all the accused there and asked them why 
they had come after beating Nagayan and his son in the morn- 
ing. Then accused 1 gave him seven slaps, and the others 
beat him. Kalimtithu ran to his rescue and he too was beaten. 
Then Sundararajan came up and he was stabbed. 


Nagayan says that he was standing outside a shop when 
the accused attacked him, and he ran inside the house and 
bolted the door. He looked out later and saw Sundararajan on 
the ground. He had not seen him before that day. Kali- 
muthu says that he ran up and saw Mookan being beaten,- he 
tried to rescue him, got beaten himself, and then Sundararajan 
came and protested and was stabbed. 


The learned Judge rather understates the divergency be- 
tween the story in Ex. F and the story in the depositions, when 
he says that they differ to some extent. They are quite differ- 
ent. Probably. it is a correct inference that Sundararajan and 
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Mookan when they lay in hospital never arranged to tell the 
same story; but that hardly proves that one story out of the 
two discrepant stories must be true. It merely proves that one 
of them at least is lying and they never troubled to conceal the 
fact, and if ft is an understatement to say that there.is some 
difference it is an overstatement as if is said in para. 15 that 
the evidence of Moekan and Kalimuthu largely corroborates 
Ex. F. The truth is that Ex. F is not corroborated at all, and 
since it is contradicted by the oral evidence, no conviction can 
be founded upon it. Nor can the judgment be supported by 
relying upon the oral evidence, because the trial Court has not 
believed it to be true. It finds that P.Ws. 8 and 9 changed: 
the facts in order to safeguard themselves, and the other alleged 
eye-witnesses carry little weight. a 

Some attempt seems to have been made to convict the 
accused out of their own mouths. The interrogatories came peril- 
ously near to cross-examination and accused ‘5 was made to 
admit a complaint of his to the Magistrate which,was marked 
as a prosecution Ex. (L) and used against him as showing that 
he had never attempted to explain how the prosecittion wit- 
nesses came by their injuries. The learned Public Prosecutor 
very properly abstained from any reference to this Exhibit. 

To sum up, even the Lower Court finds ‘that there is no 
evidence for the common object stated in the charge. The 
only evidence of the common object upon which the conviction for 
rioting is founded is Ex. F, and that statement is both uncor- 
toborated and contradicted. Therefore the findings under 
sections 148, 149 cannot possibly stand. NE 

As for that under section 326 no doubt the witnesses agree 
that accused 1 stabbed Sundararajan, but their stories are too 
discrepant and improbable. An outstanding difficulty ° which 
has never been cleared up is how accused 1 took: a prominent 
part in the quarrel merely because one side happened to have 
rented his house. oe y ae a a 

The findings and sentences are cancelled, and appellants 
are acquitted. : one "ee 
<- B.V.V. Appeal allowed. 
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oie a a PRIVY COUNCIL, 


[On appeal from the Chief Court of Oudh at Litéknow.] : 
PRESENT Viscount DUNEDIN, Sin. JOHN Wars, Sir 


GEORGE LOWNDES AND Sir Brnop Mirrer.... .. % - ge 

Raja Bahadur Raja Bishnath Saran Singir bi l Appellane® 
v. l £ ns ` 

Thakur Chandrapal Singh and another: ` SRE A 


joyment of property—Payment of revenue as ee to Government. 


The plaintiffs and their ancestors were proved to have: managed their 
lands and exercised Zemindary rights in them, from a period prior, to, the 
annexation of Oudh, in a manner incompatible -with the position of theka- 
dars. It further appeared from a putta entered into by the ald proprietor 
that the holders were to pay revenue direct to the Government. 


Held that, under the circumstances, the conclusion was inevitable that 
the plaintiffs were sub-proprietors and not tenants. 


Decision of the Chief Court of Oudh affirmed. : Oe 


Appeal } No. 58 of 1928 from a judgment and decree, dated 
the 13th December, 1926, of the Chief Court of Oudh, which 
affirmed a judgment and decree, dated the Ist May, 1925, of 
the Subordinate Judge of Rae Bareli. 


-Duùne, K.C. and Parikh for appellant. 
De Gruyther, K.C. and Dube for respondents. 


` 26th June, 1930. Their Lordships’ judgment was deli- 
vaai by 


Viscount DuneEpin.—The sole question in this, case is 
whether thé respondents are sub-proprietors or tenants. Their 
Lordships have before them the copy of the putta entered into 
by the old proprietor, and the wording of that putta certainly 
does’ more than suggest that ‘they are to be under-proprietors 
and not tenants. They are not to pay revenue direct to the 
Rajah but direcť to. the Government. Then we have the find- 
ing of the Court below, which is well ` summarised ; in this 
sentence of the Chief Court judgment: 


‘There i is a mass of evidence, which the learned trial Judge. has rightly 
believed, to the effect that the plaintiff-respondents and ‘their predeces- 
sors-in-interest -have ` exercised rights in the manner in which. under- 
proprietors would exercise rights and not in the manner in which tenants 
would exercise rights. This evidence proves that they have managed the 
cultivated and uncultivated lands, exercised the rights of escheat, allowed 
tenants to settle in the village, to plant trees, to sink wells, that they exer- 
cised zemindary rights in a manner incompatible with the position assigned 


c 





*P.C. Appeal No. 58 of 1928. 26th June, 1930. 
Oudh Appeal No. 12 of 1927. -> 
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to them by the defendant-appellant, that they are Thekadars who could 
be removed on notice. They have proved from this evidence that they 
exercised these rights as far back as the memory of living man can go, 
and it is a reasonable finding that they have exercised these rights from 
a period prior to the annexation. I therefore find that this grant in 
addition to being a genufne grant is an effective grant.” 

‘If to that be added what would be at any rate the prima 
_ facie construction of the putta the result seems to be inevitable, 
and their Lordships will thérefore humbly advise His Majesty 
that this appeal be dismissed with costs. 


Solicitors for appellant: Watkins and Hunter. 
Solicitor for respondents: H. S. L. Polak. 
KJR o o 0 c+ Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT:—Sır Horace Owen Compton: BEASLEY, Kt., 
Chief Justice anp MR. Justice PAKENHAM WALSE. 
Somisetti Seshayya Chetty and others .. Appellants” 

(Respondents in S.A. No. 966 of 1925 on the 

file of the Hi Court) 

; y. ste . 
Rolla Subbadu, minor mm next friend Roua Rigada 

and others ae re Respondents 


: = (Appellants in do.). 

Limitation Hèi ‘UX of 1908), -Ss. 19 and 312 “Preicribed” Meaning 

of—Suit on hypothecation barred—Subseguent acknowledgment within he 
special period prescribed by S. 31—Effect. 

S. 31 does prescribe a period of limitation for a special “oad of ‘cases, 

‘It applies. to cases where the mortgagee’s right to sue had become time- 


barred before the Act was passed as well as to suits not already time- 
barred but on the „point of being so. 


An acknowledgment of liability though idi after the expiry of the 
period of limitation for the original cause of action but within theespecial 
period of limitation prescribed’ under 5. 31 gives a fresh period from 
the date of acknowledgment. 


The word “prescribed” in S. 19 of the Limitation Act- does not ex- 
clusively refer to the schedule. It means prescribed by any section. or 
article of the schedule. . 


Hira Singh vy. Mt. Amarti, (1912) I.L.R. 34 A. 375; Sheo Partab 
Singh v. Tajammul Hussain, (1926) 1.L.R. 49 All. 67; Murugesa Mudali 
y. Ramaswami Chettiar, (1913) 26 M.L.J. 23 and Debendranath Roy v. 
Kartic Prasad Das, (1928) I.L.R. 55 Cal. 1210, followed. 


Shevdas Daulatram v. Narayan, (1911) I.L.R. 36 Bom. 268 and Bai 
liemkore v, Masamalli, (1902) I.L.R. 26-Bom. 782, distinguished. 


(1922) I.L.R. 45 M. 785: 43 M.L.J. 168; 
(1921) I.L.R. .44 M. 817: 41 M.LVJ. 


Subbarayan v. Natarajan, 
Ummatha- y, Pathumma, 





7) *L.P.A. No. 99 of 1929. 


. 15th August, 1930. 
R—I111 


PC. 
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84; Mari Narasayya v. Peruri Krishnamurthi, A.I.R. 1928 Mad. 
1255: 1928 M.W.N. 796, referred to. 

In dealing with questions of limitation, the Courts should, as far as 
possible, place upon the Limitation Act a construction favourable to plain- 
tiffs. 


Appeal under clause 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Madhavan Nair, dated 
26th April, 1929, in Second Appeal No. 966 of 1925, preferred 
to the High Court against the decree of the District Court of 
Nellore in Appeal Suit No. 227 of 1924 (O.S. No. 4 of 
1923 on the file of the Court: of the Subordinate Judge of 
Nellore).  . i9 
S. Forora torar and S. V. Venugopalachariar for appel- 


P. Chenchiah for respondents. 

The Court delivered the following 

JupGMENT.—The defendants in this suit are appellants 
here. .This was,a suit based upon a hypothecation bond, dated 
the 31st March, 1897, executed by the father of defendants 
1 and 2 and his coparceners. Admittedly Art. 132 of the 
Limitation Act is*the appropriate article in such cases and that 
provides for a twelve years’ period of limitation. The suit in 
this case was filed on the 2nd February, 1921 and the 12 years’ 


period of limitation provided by, Art. 132 of the Limitation 


Act expired on the 31st March, 1909, but in order to get over 
the bar of limitation raised against the plaintiffs by Art. 132, 
an acknowledgment -of liability, dated the 6th May, 1909, ‘is 
relied on by the plairitiffs. It must be noted that this acknow- 
ledgment was after the period of limitation provided by Art. 132 
had expired, but the plaintiffs’. case is that by virtue of sec- 


tion 31 of the Lignitation Act, 1908, which came into force to- 


gethef with -section 1 on the 7th August, 1908, the period of 
limitation was in this case extended by two years from the date 
of that Act.. The appellants’ case is that section 31 does not 
prescribe a period of limitation and that therefore in the case 


‘of suits already time-barred when the Act came into force, no 


acknowledgment made within the two years provided by sec- 
tion 31 can be availed of by the plaintiffs in such suits. If 
the plaintiffs’ contention is correct, the present suit was filed 
within ‘time because they would have, under section 19 of the 
Limitation Act, a fresh period of limitation of twelve years 
from the date of the acknowledgment. 

‘We have to consider the effect. of sections 19 and 31 5i 
the Limitation. Act, and in doing so it must be `stated that it is 
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beyond question that section 31 was enacted on account of a 
conflict of opinion between the Allahabad High Court and other 
Courts with regard to what was the period of limitation in suits 
on simple mortgages, The Allahabad High Court as well as 
some other High Courts had taken the view that the article 
applicable was Art. 147 which gave a period of sixty:-years” 
limitation and certaip other High Courts thought that: the 
period of limitation was only twelve years under Art. 132. ` All 
doubts on the matter were finally set at rest by the decision of 
the Privy Council in Vasudeva Mudaliar v. Srinivasa Pillai,’ 
which decided that the period of limitation was 12 years under 
Art. 132. The result of this decision was that mortgagees in 
the United Provinces, through a wrong interpretation of the 
law which had prevailed there, had lost the right of suit and 
it was in order to prevent this hardship that section 31 was 
enacted. That section allows mortgagees to bring suits on their 
mortgages within two years from the date of the passing of the 
Act or within sixty years from the date. when the money be- 
came due whichever period expires first.. That section applies 
to cases where the mortgagee’s right to sue had become time- 
barred before the Act was passed. It may also have been intended 
to apply to suits not already time-barred, but on the point of 
being so. That section,valso applies to suits time-barred ‘and 
dismissed on that account and also to pending suits. It will be 
seen, therefore, that section 31 was designed to embrace only a 
special class of cases. 


Mr. Varadachari for the defendants-appellants contends 
that section 31 is purely remedial and gives a period of two years 
from the passing of the Act for the institution of the special 
class of suits more as a concession or an. act of grace and that 
section 31 does not prescribe any period of fimitation. There 
is certainly much force in this contention very ably presented 
to us by Mr. Varadachari. In support of it he has referred to 
sections 3 and 4 of the Limitation Act. The former says that 
every suit instituted, appeal preferred and application made 
after the period of limitation prescribed therefor by the: first 


schedule shall be dismissed. That section is perfectly clear ` 


and does not give rise to any confusion whatever. Section 4 
provides that where the period of limitation prescribed: for any 
suit, appeal or application expires on a day when the Court is 
closed, the suit; appeal or ~ application may be institut- 
ed, preferred or made on the day that the Court re-opens. 





1, (1907) L.R. 34 L.A. 186: LL.R. 30 M. 426: 17 M.L.J. 444 (P.C.). 
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His contention is that.section 4 does. not extend the .period 
of limitation at_all, that expires on the last day of the period set 
out in the ‘schedule, bit gives the mortgagee a day or days of 
grace in which :to institute the suit. He contends that section 
19 ‘which is the acknowledgment section saving limitation, limits 
the acknowledgment to the. period: set out in the schedule. The 
opening words of the section are: f 

‘(Where before’ the expiration of the period prescribed for a “suit 
aa an acknowledgment of liability in respect of such property 
or right has been madè”. . - . . . 7] : 

He contends that “the period prescribed for a suit” means 
the period prescribed in the schedule. Mr. Chenchiah on the 
other hand for the respondents in his very able argument con- 
tends that the words “the period prescribed for .a suit” mean 
not only the period of limitation given in the schedule but such 
further days as are given to persons by other sections of the 
Act.and that the words in section 19 do not mean “prescribed 
in the schedule” but in their relation to section 31. mean -the 
further pesiod of two years provided for in section 31. He 
points out that in section 3 the words used are “every suit in- 
stituted .after the period ‘of limitation prescribed therefor by the, 
first schedule,” that there is a definite reference to the schedule 
and that in section 4 the words are,,“‘the period of limitation 
prescribed for any suit,” the words “in the schedule” being omit- 
ted. Our attention was also drawn to section 5 where the words 
are “the period of limitation prescribed therefor” and other 
sections and pointed reference was made by him to section 19 
where the-words are “period prescribed for a suit”. , 

This. question has been considered by the High Courts of 
Bombay, Allahabad, Madras dnd Calcutta. The Allahabad High 
Court has consistently held the view that section 31 does pres- 
cribe*the period of limitation and I think that the respondents’ 
contention that the Madras High Court has taken the same view 
as that held in Allahabad is correct. The Calcutta High Court 
also,.in the one case to which we were referred in that High 
Court, shared the Allahabad opinion. The Bombay High 
Court on the other hand has taken a different view. 

In Shevdas Daulatram v. Narayan’ the question arose as 
to ‘whether a suit for which provision is made under section 
31 (1) of the Limitation Act, 1908, if instituted on a Monday, 
one day after the period of two years from the date ot the 
passing of the Act has expired, could be taken to have been 
instituted within the period of two years and it was held that 


2. (1911) I.L.R. 36 Bom. 268. 
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section 31 of the Limitation Act did not prescribe a period of 
limitation and that the suit could not be taken to have been iri- 
stituted within the period. of two years. That Court had not fo 
consider section 19 of the Limitation Act and is on that grourid 
certainly distinguishable from. the present case. An earlier 
case in the Bombay High Court under the old Act, Bai Hemkore 
v. Masamalh*, was a case of an acknowledgment by the de- 
fendant. That was a case of a suit to recover money due under 
a bond. The defendant made an acknowledgment of liability 
during the time that the Courts were closed for the vacation. 
When the acknowledgment was’made the three years’ period of 
limitation provided in the Act had expired although the plain- 
tiffs’ right to institute the suit on the date was subsisting under 
section 5’ of the old Act which is the same as section 4 of the 
present Act. In Sheo Partab Singh v. Tajammul Hussain, a 
case like the one now under appeal, of acknowledgment of 
liability, it was held that section 4 does not prescribe any special 
period of limitation for any kind of suit but only lays down 
that when the prescribed period of limitation expires on a day 
when the Court is closed then the suit must be instituted on the 
day when the Court re-opens and whilst in full agreement with 
the view taken by the Bombay High Court in Bai Hemkore v. 
Masamalli,® last referred to, they held that that case was dis- 
tinguishable from the case then before them. On page 70, 
Mears, C.J., and King, J., state as follows:— 

“Tt has been argued for the respondents that in section 19 the words 
‘before the expiration of the period prescribed’ must be taken af mean- 
ing before the expiration of the period prescribed in the schedule. We 
see no reason for limiting the meaning of the words in the manher sug- 
gested. A. period for a suit can be prescribed by a section of the Act as 


well as by an article of the schedule, and in the present case the period 
of limitation is specially prescribed in section 31 of the Act,” : 


A contrary view to that contended for hére by the appel- 
lants was also taken by the Allahabad High Court in Hira 
Singh v. Musammat Amarti’. There the special period of limi- 
tation of two years prescribed by section 31 of the Act of 1908 
expired on a Sunday and it was held that a suit for sale to 
which section 31 applied instituted upon the following Monday 
was within time. In the opinion of the Bench the time fixed 
for the institution of suits under section 31 was as much pre- 
scribed as if suits instituted under that section found place in the 
schedule. Another Allahabad case is Harish Chandra v. Kas- 
tola Kunwar? where it was held that the word “prescribed” in 





3: (1902) I.L.R. 26 Bom. 782. 4. (1926) I.L.R. 49 All. 67. 
5. (1912) I.L.R, 34 Al, 375. 6. (1924) 80 I.C. 743, 
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section 19 of the Limitation Act means “prescribed by any law 
for the time being in force” and not: limited to the period pre- 
scribed in the first schedule of the Act. Again in Abdul Gham 
v. Chiranji Lal’, a decision of a single Judge, it was held that 
an acknowledgment of a debt made after the expiration of the 
three years’ period prescribed by Schedule I of the Limitation 
Act, 1908, for a suit upon a promissory note but made before 
a suit on the note is actually barred by limitation is a good 
acknowledgment and there was no reason to limit the sense of 
the expression “period prescribed” to the period prescribed in 
the schedule alone. I now tyrn to the decision of Rankin, 
C.J., in Debendra Nath Roy v. Kartic Prasad Das. In that 
case there had been a payment of interest on a simple money 
bond after the expiration of the three years from the date 
limited for payment when the Court was closed, but it was held 
that it could not save limitation’ under section 20 of the Act 
if a suit on the bond was not brought on the day the Court 
re-opened after the vacation. In his judgment Rankin, C.J., 
dealt with the case in Bai Hemkore v. M asamalli.* and he found 
himself in agreement with what was there laid down. The 
case in Sheo Pårtab Singh v. Tajammal Hussain‘, which isq 
exactly in point here and which distinguished Bai Hemkore v. 
Masamalli® was also dealt with by him, He states at page 1214 
as follows :— 

“That section was really intended for a limited class of people ‘to 


amend the schedule to the Limitation Act and substitute for them a longer 
period «han the period which the schedule really mentions.” 


This*case clearly supports the view of the Allahabad High 
Court. The view expressed by the Bombay High Court in 
Sheudas Daulatram v. Narayan? was dissented from in Madras 
in Murugesa Mydali v. Ramaswami Chettiar’, where it was held 
that*the benefit of sectiori 4 of the Limitation Act could be in- 
voked iri computing the period prescribed by section 31 of the 
Limitation Act. The reasoning in the judgment in Hira Singh 
v. Musammat Amarti® was adopted but that in Shevdas Daulat- 
ram v. Narayan? was not followed. In Subbarayan v. Nata- 
rajan“, a decision of Spencer and Ramesam, JJ., on section 4s, 
Civil Procedure Code, in the opinion of Spencer, J., the word 
“prescribed” used in section 15 of the Limitation Act means 





2. (1911) I.L.R. 36 Bom. 268. 3. (1902) 1.L.R. 26 Bom. 782. 
4. (1926) I.L.R. 49 A. 67. - 5. (1912) I.L.R. 34 A. 375. ` 
7, (1927) I.L.R. 49 All. 726. 8. (1928) I.L.R. 55 Cal. 1210. 


9. (1913) 26 M.L.J. 23. 
10. (1922) I.L.R. 45 M. 785: 43 M.L.J. 168. 
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“prescribed by the first schedule to the Act” though the words 
“in the schedule” do not appear in the section as in sections 3 
and 6 of the Act. In Ummathu v. Pathumma™, a case not 
really in point, Ramesam, J., appears to think that Bai Hemkore 
v: Masamall? was correctly decided but here again that case is 
distinguishable from this for the reasons already given. In 
Mari Navasayya v. Peruri Krishnamurthi? reference is made 
to Murugesa Mudaliar v. Ramaswami Chettiar®, where Shevdas 
Daulatram v. Narayan? was dissented from but Reilly, J., had 
` not to consider section 31 at all but the effect of section 4 of 
the Act and he held that the period of limitation mentioned 
there must be understood not only as prescribed in the schedule 
but also as qualified: by sections 5 and 22. 

In our opinion, the correct view of the effect of S. 31 has 
been taken by the Allahabad High Court in Hira Singh v. Musam- 
mat Amarti and Sheo Partab Singh v. Tajammul Hussaint 
by this Court in Murugesa Mudali v. Ramaswami Chettiar® and 
by the Calcutta High Court and therefore section 31 of the 
Limitation .Act does prescribe a period of limitation. Courts 
in dealing with questions of limitation should, eS far as possi- 
ble, ‘place-upon the Limitation Act a construction favourable to 
plaintiffs and adopting that principle here, this Letters Patent 


Appeal must fail and be di$missed with costs. 


S.R. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk, Justice KRISHNAN PANDALAL 





Kalia Goundan and others ` .. Petitioners* (Counter- 
: petitioners 1 to 4, 6 to 8, 11, 13 and 17 to 19 
- -in Mis, Case No. 13 of 1929 on the file of the 

“Court of the Joint Magistrate, *Dindigul), « 
Criminal Procedure Code (V of 1898), Ss. 107, 112 and 537—Jurisdic- 
lion—Proceediugs instituted within local limits of—Transfer to another 


Magistrate outside—If . competent—Order under S. 112—Contents of— 
Omission to state information received. 


Where proceedings for keeping the peace were originally instituted 
before a Magistrate having jurisdiction, the subsequent transfer of the 
casc to another Magistrate without jurisdiction does not render the pro- 
ceedings incompetent. 





*Cr. R.C, No. 963 of 1929, 21st March, 1930. 
Cr. R.P. No. 867 of 1929, 

2. (1911) I.L.R. 36 Bom. 268. 3. (1902) I.L.R. 26 Bom. 782. 

4, (1926) I.L.R. 49 A. 67. > 5. (1912) I.L.R. 34 A. 375, 


9. (1913) 26 M.L.J. 23. 
11. (1921) ILL.R. 44 M. 817: 41 M.L.J. 84. 
12. A.1.R, 1928 M. 1255: 1928 M.W.N. 796, 
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S. 112 requires that the order should set forth “the 
information received”. An order which gives no indicatior 
tion on which the accused were believed to be threz 
of the peace is clearly defective and liable to be set asid! 

Failure of justice may be inferred from the fact tha 
the score of a defective charge was taken at” an early 
permitted, would have afforded the accused an opportunit 
charge successfully. 


Petition under sections 435 and 439 of the 
minal Procedure, 1898, praying the High Cour 
judgment of the Sessions Court of Madura in C 
No. 49 of 1929 preferred against the order of tt 
Joint’ Magistrate of Dindigul in Mis. Case No. - 

A. S- Mannadi Nair for V. L. Ethiraj anc 
daram for petitioners. i 

N. S. Mani for The Public Prosecutor on 
Crown. 

The Court made the following - 

_ Orprr.—This is a petition to revise an 01 
tion 118 df the Criminal Procedure Code mac 


To understand the first objection the fact 
that the petitioners and the place where the al 
the peace’ was apprehended are within the jur 
Sub-Divisional Magistrdte of Usilampatti. T 
against the petitioners and others under sectic 
stituted before that Magistrate, and he on the 
ber, 1928, made the preliminary order ‘under sec 
upon the petitioners and others complained < 
cause. The District Magistrate then transferre 
Joint Magistrate of Dindigul. The latter Mag 
reason drew up another preliminary order ut 
making formal changes in the order passed 
patti Magistrate but substantially in the 
that order. The petitioners: showed cause, 
objections being that the order under se 
not definite enough as it did not contain 
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The Magistrate brushed this aside-as_a technical objection and 
stated that in his opinion the order does give particulars of the 
dispute and the reasons for apprehending a breach of the peace, 
and he added that the further details appeared as the prosecu- 
tion unfolded its case. To return to the objection as to the 
jurisdiction, it is argued that the Joint Magistrate of Dindigul 
had no jurisdiction to proceed with the enquiry against the peti- 
tioners because neither were the petitioners living within the 
jurisdiction of that Magistrate nor was the place where breach 
of the peace was apprehended within his jurisdiction. It is 
contended that-according to section 107 Magistrates -other. than 
a Chief Presidency Magistrate or District Magistrate are not 
only incompetent to initiate proceedings against persons resid- 
ing beyond their jurisdiction in respect of breach of the peace 
beyond such jurisdiction, but they are also incompetent to 
hear cases under section 107 transferred to them by the Dis- 
trict Magistrate where the persons and the places affected are 
not in their jurisdiction. For this contention no direct autho- 
rity was forthcoming. But the decision in Kondd Reddy v. 
King-Emperor’ was referred to. That case is not on all fours 
with this. There the Magistrate before whont the proceedings 
under section 107 were initiated had not passed the preliminary 
order when the District Magistrate transferred the case. to 
another Magistrate, and it was held that there having been not 
even an initiation or commencement of proceedings under 
section -107 before the Magistrate competent according to the 
terms of that section, the order of transfer did not confer juris- 
diction on the Magistrate to whom it was transferred’ and that 
therefore the proceedings before him were incompetent. That 
case did not decide, because the facts were not so, that where.a 
Magistrate having jurisdictio according to section 107 has 
made an order under section 112, the District Magistrate is’ not 
empowered to transfer the case so initiated to another Magis- 
trate competent according to his grade or class to try this class 
of cases, although not qualified by the requirements of section 
107 as regards territorial jurisdiction. On that limited pro- 
position there appears to be no decision of this Court. But the 
-point is covered by an authority, namely, Surjya Kania Roy 
‘Chowdhry v. Emperor? which was referred to in Konda Reddy 
v. King-Emperor' with approbation. In the Calcutta case the 
precise point arose and it was decided in 1904 “that the intention 
of the legislature was to limit the jurisdiction in regard to the 





1. (1917) I.L.R:41 M. 246. - 2. (1904) I.L.R. 31 C. 350, 
R—112 
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institution of proceedings to a Chief Presidency or District 
Magistrate; but that when such Magistrate has, in the exercise 
of his discretion, directed institution of proceedings, there is 
nothing in the law to prevent him from transferring the case 
to a Magistrate otherwise qualified to corfiplete the proceedings.” 
This decision has stood the test of subsequent amendments of 
section 107 and there is nothing in the amendment of 1923 to 
show that’ this view was not accepted as correct or that the legis- 
lature intended to alter it in any way. The result is that the 
Usilampatti Magistrate having first drawn up the preliminary | 
order under section 112 the subsequent transfer of the case to 
the Dindigul Magistrate by the District Magistrate was autho- 
rised and the proceedings before the Dindigul Magistrate were 
competent. The first objection therefore fails. 


The second objection relates to the defect in the order 
under section 112 and the objection is that that order does not, 
as it is required by section 112 of the Code to do, set forth 
“the substance of the information received.” Upon the deci- 
sions on fhis topic there is no reasonable doubt as to what the 
intention of these words is. It is to give in substance an abstract 
of the facts upon which the Magistrate charges the persons 
proceeded against with being likely to commit a breach of 
the peace so as to give them notice of what they have to meet _ 
and be prepared to meet it. There are many instances of the 
practical application of this general rule, of which a very good 
one is found in Kutti Gowndan, In re*. The general rule being 
as stated the quéStion is whether in this particular case the 
order satisfies the requirements. Other decisions cannot be of 
much help on that point. The order upon which the Dindigul 
Magistrate proceeded was one drawn up by himself on 4th 
April, 1929, after the case was transferred to him. In one 
sense this was not the order on which he ought to have pro- 
ceeded because the proceedings having been already initiated he 
could not initiate them over again and the order which he should 
have started upon wasethe order passed by the Usilampatti 
Magistrate on the 29th December, 1928. If there had been any 
material difference between the two orders that might alone -` 
have been a sufficient irregularity to invalidate all that followed. 
But as it happens, the order drawn up by the Dindigul Magis- 


_ trate is, apart from formal changes necessitated by the change 


of venue, substantially the same as the order passed by the Usi- 
lampatti Magistrate, and, therefore, no more need be said about 


te 


3. (1924) 47 M.L.J. 689, 
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it. The new order drawn up was merely superfluous. The 
substance of both orders is this: 

“That you. . . . , . formed yourselves into a faction espous- 
ing the cause of counter-petitioner 1 against Kamatchi Goundan of the 
same village in regard to the Possession and enjoyment of a tamarind tope 
situated in S. No® 1592 of Odaipatti village and by the inimical attitude 
of yours against the said Kamatchi Goundan’s faction, you are likely to 
commit breaches of the peace cr disturb the public tranquillity or do wrong- 
ful acts that may probably *occasion breaches of the peace or disturb the 
public tranquillity.” 

It will be noticed that no other fact is mentioned here 
except that there are two factions in the village and a dispute 
between them about a tamarind tope and that the counter-peti- 
tioners are on one side. It gives absolutely no indication as to 
what the information was upon which the counter-petitioners 
were believed to be threatening breaches of the peace. It would 
have left the counter-petitioners just as well informed on that 
point as if they were told: “You are wicked men. You have 
got enemies and therefore you are likely to commit breaches of 
the peace.” In my opinion not only was there no attempt to 
State in substance the information received against the counter- 
petitioners but the order contained nothing fyom which they 
could know the case that they would have to meet. The order 
therefore was clearly defective. This was not, as the Dindigul 
Magistrate thought; a merely technical defect that it did not 
give the particulars or the reasons for apprehending a breach 
of the peace. On that ground the order is liable to be set aside. 

But it has been argued for the Public Prosecutor that this 
defect does not vitiate the proceedings because it did not occa- 
sion a failure of justice. I do not question, at any ‘rate I do 
not now want to question, whether a defect of this character is 
curable. But the question whether failure of justice has been 
occasioned in every case is one of fact. In thisecase the objec- 
tion was taken before the Magistrate himself, and that, accord- 


-ing to section 537, is always a circumstance from which failure 


of justice may be inferred. Whether it was in fact occasioned 
in this case cannot be disputed because the counter-petitioners 
did not have the information they were entitled to possess in the 
early stage of the proceedings and if they had pos- 
sessed it at that time, they might have met it suc- 
cessfully. The order, therefore, must he set aside and the 
bonds given by the petitioners will be cancelled. I come with 
all the more confidence to this conclusion because this order 
passed in May, 1929, will in any case expire in two months 
more. 


S.R, Petition allowed, 


Kalia 
Goundan , 
in re 


Balasubra- 
mania 
Pandya 
Talavar 

te 
Subramanian 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
Present:—Mr. Justice RemLy anp Mr. JUSTICE 
ANANTAKRISHNA AIYAR, 
Balasubramania Pandya Talavar ° .. Appellant* 
* (Respondent) 
v. 

Rm. P. Rm. M. Subramanian Chettiar. .. Respondent 
(Petitioner). 

Practice—A ppeal—Money kept in deposit in Lower Court—Order of 
High Court permitting .party to draw out—Condition regarding security to 
satisfaction of Lower Court—Decision as to sufficiency of security if 
appealable. . 

Where, pending the disposal of an appeal on its file, the High Court 
passes an order permitting the respondent to draw out some moneys kept 
in deposit in the Lower Court, after furnishing security for a certain 
amount to the satisfaction of that Court, an appeal does not lie against the 
decision of the Lower Court accepting the security tendered as being 
sufficient. In such a case it makes no difference that the words used in 
the High Court’s order are that security should be furnished “to the 
satisfaction of the District Court” instead of ‘to the satisfaction of the 
District Judge”. 

Hoare & Co. v. Morshead, L.R. (1903) 2 K.B. 359 (C.A.), applied. 

Appeal against the order of the District Court of Tinne- 
velly, dated 2nd day of April, 1930, in E.A. Nos. 416 and 
422 of 1929 in O.S. Nos. 2 and 3 of 1922. 

T. M. Krishnaswami Aiyar and T. M. Ramaswami Atyar - 
for appellant. 

K. S. Krishnaswami Aiyangar and N. Srinivasa Aiyangar 
for respondent. 

The. Court delivered the following 

Jupcment.—A_ preliminary objection is raised that no 
appeal lies in this case. In C.M.P. Nos. 1612, 1613 and 1616 
of 1929 Ramesam and Jackson, JJ., ordered that the respond- 
ent*in this appeal might draw some amounts from the District 
Court on giving security to the satisfaction of the District Court. 
After an elaborate enquiry the District Judge found the secur- 
ity offered sufficient for a certain amount. This appeal is to 
the effect that the District Judge ought not to have been satis- 
fied that the security was worth so much. No decision has 
been brought to our notice that an appeal lies in such a matter. 
On the contrary the principle of Hoare & Co. v. Morshead* is 
against it. Without discussing other reasons why the finding 
of the District Judge that the security offered is worth a certain 
amount does not come within section 47, Civil Procedure Code, 





*A.A.O. No. 204 of 1930. 8th September, 1930. 
- ad se 1. L.R. (1903) 2 K.B. 359. 
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‘on the ground that the question was left to him by the order 
that the security must be to his satisfaction, we uphold the pre- 
liminary objection. In our opinion it makes no difference in 
this connection that the words used by the learned Judges were 

“to the satisfaction Of the District Court” instead of “to the 
satisfaction of the. District Judge.” 


This appeal is dismissed with costs. 
B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO. 


Unnaithanakath Puthan Veettil Kummakutty alias 
Kunhutti and another .. Appellants* (Defts, 1 and 2). 
v. 
Munnodath alias Mangat Manakkal Karnavan and 
Manager Neelakandan Nambudri .. Respondent (Plaintif). 


Civil Procedure Code (V of 1908), O. 21, R. 89—Condifional payment 
—-Court directing decree-holder to execute security bond before drawing 
out money—Legality—Suit to recover amount paed—Rule that suitor 
should not be prejudiced by act of Comrt—Applicability to case of wnjust 
claim. 

A deposit under O. 21, R. 89, Civil Procedure Code, must be uncondi- 
tional. Thus, the person making the payment, whether it be the judgment- 
debtor or a person other than the judgment-debtor, cannot insist that the 
decree-holder should not draw out the money except on furnishing security. 

Where, on the application of the person making the deposit, the Court 
directed the decree-holder to execute a security bond, which contained a 
clause to the effect that under certain circumstances the ameunt must he 
brought back into Court, and the depositor having died, his representative 
subsequently sued on the basis of the security bond claiming a refund of 
the money deposited, 

Held, that the Court acted in excess of its powerg in directing security 
to be furnished, and that the plaintiff was not entitled to recower the 
amount paid. f 

Kunja Behari Singha v. Bhupendra Kumar Dutt, (1907) 12 C.W.N. 
151, Narayan v. Amgauda, (1920) I.L.R. 45 Bom. 1094 and Raghu Ram 
Pandey v. Deokali Pande, (1927) I.L.R. Z Pat. 30, referred to. 

Held further, that the plaintiff’s claim for refund being, on the facts 
of the case, wholly inequitable and unjust, he could not claim the benefit 
of the rule that a suitor should not be prejudiced by the act of the Court. 

Rodger v. The Comptoir Escompte de Paris, (1871) L.R. 3 P.C. 
465, referred to. i 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of South Malabar ať Calicut in A.S. No. 131 
of 1927 (A.S. No. 262 of 1926 on the file of the District 


*5.A. No. 1521 of 1928. ` 10th March, 1930, 
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Court of South Malabar) preferred against the decree of the 


‘Court of the District Munsif of Tirur in O.S, No. 619 of 


1923, 
K. P. Ramakrishna Aiyar for appellants, 
A, Parameswaran for respondent. 
The Court delivered the following 


JUDGMENT.—This appeal raises a question in regard to 
O. 21, R. 89, Schedule I, Civil Procedure Code. If a person 
other than a judgment-debtor pays money into Court under 
that section, cai he insist that the decree-holder shall not draw 
the sum out without furnishing security? 


The facts of the case take us so far back as 1905. One 
Sri Devi of Mudathode Illam conveyed in jenm to Thuppan 
Nambudri, the brother of the plaintiff, her entire property 
(consisting of 140 items). The sale-deed (Ex. I) is dated 
16th October, 1905 and mentions the consideration as Rs. 16,000. 
The purchaser by that deed is directed to pay certain specified 
debts of th® vendor and it then provides that he shall also be 
bound to pay up all other lawful debts due by her. Eramutti, 
the brother of the 1st defendant, filed against Sri Devi, O.S. 
No. 561 of 1905, claiming a certain amount as due. It was to 
Thuppan’s interest, having regard to Ex. I, to get ‘the suit’ dis- 
missed. He accordingly fought the case on behalf of Sri Devi 
and lost it in spite of his vigorous defence. As the District Munsif 
points out, the case was fought out up to the High Court and it 
was decided that the debt claimed by Eramutti was due. Thup- 
pan then became, under the terms of Ex. I, instantly liable to 
discharge this decree debt. He, however, committed default 
and the decree remained unsatisfied. Sri Devi, as I have said, 
by the sale-deed completely deprived herself of all property. 
Eranfutti, in the circumstances, followed the only course open 
to him, that of attaching some items bought by Thuppan. The 
latter thereupon preferred a claim under O. 21, R. 58. The 
Court rejected it, observing that, the debt not having been dis- 
charged, the property conveyed under Ex. I remained liable. 
Even then, Thuppan did not honestly pay up the debt. He filed 


a regular suit (O.S. No. 414 of 1911) contesting the order 
rejecting the claim. 


In the meantime the attached property was brought to sale. 
Thuppan applied in his suit that the sale might be stopped. On 
23rd October, 1911, his application was dismissed. Every 
dilatory method was resorted to; he next applied that the sale 


might be adjourned. The petition he filed (Ex. 3) contains 
the following significant statement:— 

“The properties obtained by me from the defendant are proclaimed. 
- The sale must be abjourned to enable me to produce the decree amount.” 

-This applecation met with the same fate as the previous one. 
Thuppan then, determined to save his property, applied under 
O. 21, R. 89, for the getting aside of the sale. He made the de- 
posit prescribed by that rule. But, before it could be drawn 
out by the persons entitled, he applied that security should be 
taken from the decree-holder. The Court, for some reason not 
disclosed, complied with this request and directed that security 
should be furnished. Ex. A, dated 18th December, 1911, was 
thereupon executed by the heirs of Eramutti, including the 1st 
defendant. It contains the clause that they would bring back 
the amount into Court, if Thuppan should succeed in the regular 
suit then pending. 


The rest of the story may be briefly told. Thuppan won 
O.S. No. 414 of 1911, which dragged a weary length. The 
case went up as far as the High Court. All the Courts, that 
dealt with the suit in its various stages, helde that the sale was 
valid; but the point to note is that the sale was upheld on the 
sole ground that Sri Devi acted honestly and got Thuppan to 
undertake by, the deed to discharge her debts. There is one 
further fact which is important. Sri Devi’s_ reversioners 
(Attaladakkam heirs) filed a suit questioning the alienation evi- 
denced by Ex. I. Thuppan having died, his brother, Nilakan- 
dan, the present plaintiff, filed a written statement (Ex. 4). 
Seeking to justify the sale, he asserts that the terms of the sale- 
deed were carried out and that the amount due to Kultthutti was 

‘fully paid up. This statement (made in March 1921) implies 
that the deposit made by Thuppan under O. 21, R. 89, had the 
effect of discharging the decree debt. Whether this result fol- 
lows in law or not, it shows that the plaintiff was conscious 
that he was under a moral duty to pay up the debt. It now 
suits him to suggest that he made a false allegation in the 
written statement, to defeat the claim of the reversioners. In 
any event, that allegation is inconsistent with the present claim 
based on the security bond. That claim is shortly this. Under 
the bond, if Thuppan’s suit was decreed, the executants bound 
themselves to bring back the money. Now, Thuppan having 
succeeded, the plaintiff seeks to enforce the bond and claim the 
amount from the Ist defendant. It may be mentioned that this 
suit was filed in 1923, 


Kummakutty 
2 


Neelakandan 
Nambudri 


Kummakutty 
Neelak incan 
Nam budri, 


The first question that arises is, was it competent to the 
Court to have taken the bond in question? To answer this ques- 
tion, one must have regard to the object and scope of O. 21, 
R. 89. The Code in various sections lays down in what cir- 
cumstances a judgment-debtor may contest the sale of his pro- 
perty. Similarly, there are sections under which, a person 
claiming adversely to a judgment-debtor, may object to attach- 
ment and sale. But O. 21, R. 89, enacts a special provision. Its 
object is to put an end to every kind of contention and dispute. 
The judgment-debtor is saved from the threatened deprivation 
of his property; the decree-holder’s claim is satisfied and the 
auction-purchaser is compensated. The section would be frus- 
trated if the person paying money under it is permitted to do 
so under protest. Clause 2 of R. 89 enacts: 


‘Where a person applies under R. 90 to set aside the sale of his 
immoveable property, he shall not, unless he withdraws his application, be 
entitled to make or prosecute an application under this rule.” 


This shows that the two proceedings referred to in this 
clause are wtterly incompatible. If the debtor wants to keep a 
dispute open, he cannot claim the benefit of this section. In 
fact, this accords to him a special indulgence. While he is 
thus favoured, care is taken to provide that the interests neither 
of the decree-holder nor the purchaser are sacrificed. It fol- 
lows from this that, when the judgment-debtor pays the amount 
specified, he pays it unconditionally. The payment followed by 
the order setting aside the sale has the effect of automatically 


extinguishing the decree debt. If an application is made under 


R. 89 and the deposit required by that rule is made within 
30 days from the date of the sale, the Court has no option but to 
make an order setting it aside. (See R.-92.) This assumes 
that the decree debt is discharged and the decree-holder’s remedy’ 
is gone. The section, then, is inconsistent with the notion that 
payment can be made either under protest or coupled with 
conditions. 

` I have so far dealt with the question on the footing that 
the person making the deposit i is a judgment-debtor ; but, under 
the rule, any person owning an interest in the property by virtue 
of a title acquired before. the sale can make the application. 
Supposing such a person happens to be not a judgment-debtor 
but a third party, even then he is stibject to the same restric- 
tions. If the property is not liable to be attached for the debt, 
he can ignore the attachment and sale. If, on the other hand, 
it is liable, or he believes it to be liable, he can avail himself of 
this provision and get rid of the sale. - But, in that case, he 
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must be taken to have admitted the validity of the sale and it 
is not open to him either to dispute the sale or to get back the 
money. Take the case, for instance, of a debtor who, before 
the decree, had conveyed his property to trustees for the bene- 
fit of his creditors. The trustees, if they choose, may dispute 
the attachment and the Court-sale. But they may gain nothing 
by such a course, and, being under a duty to pay up the debt, 
may choose to take advantage of this provision. To hold that 
they would still be entitled to contest the sale, or, to claim a 
refund of the money, would be wholly opposed to the’ principle 
underlying the section. ` ; 

' This view receives support from several decisions. In 
Narayan v. Amgauda' the property was sold in execution of 
a decree obtained by the defendant against a third party, and 
‘purchased by the former. The plaintiff, claiming to be the 
‘owner of the property, protested against the sale and ultimate- 
ly got it set aside under O. 21, R. 89, by paying the required 
amount into Court. The money having been paid over to the 
defendant, the plaintiff sued for a refund of it, as Having been 
involuntarily paid. It was held that the amount must be taken 
to have been deposited voluntarily and unconditionally, and 
therefore no -suit could lie for its recovery. Macleod, C.J., 
observes: - : 


“If, then, the plaintiff, to suit his own convenience, got rid of the sale 
of the judgment-debtor’s right, title and interest in the property by pay- 
ing the decretal amount into Court, it is quite clear that he could not 
recover the amount as having been involuntarily paid.” 


In Raghu Ram Pandey v. Deokali Pande®.a decree had 
been obtained by defendants 1 and 2 against defendant No. 3. 
In execution of that decree, a certain property was brought to 
sale and the plaintiff objected, stating that it belonged to him 
and not to the debtor, but his objection was *disallowed.. He 
then deposited the decretal amount and five per cent. under O. 21, 
R. 89 and got the sale set aside. The money was withdrawn 
by defendants 1 and 2 and the plaintiff filed the suit in question 
for a declaration that the property bélonged to him and for a 
refund of the amount withdrawn. In spite of a finding that 
he was the owner of the property, his suit was dismissed on 
the ground that he was not entitled to get the money back. I 
quote the following passage from the judgment:— 


“Once a payment is made under Q. 21, R. 89, it is clear that the 
person making the payment cannot be heard to say that the sale was not a 
valid sale and that the money deposited should not be paid to the decree- 


1. (1920) I.L.R. 45 B. 1094 at 1100, 
2, (1927) ILL.R. 7 Pat, 30, 
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holder. The judgment-debtor or the person interested is under no com- 
pulsion to make the deposit under O. 21, R. 89. Such a deposit is a volun- 
tary deposit and the person making the deposit cannot in my opinion main- 
tain a suit for a refund of the money deposited by him,’’ 

The same view was taken in Kuwja Behari Singha v: 
Bhupendra Kumar Dutt. 
_. The ‘case relied upon for the plaintiff, Kanhaya Lal v. 
National Bank of India, Ltd.,* does not Nelp him. The defendant 
Bank had obtained a decree against the Delhi Cotton Mills 


‘Company and attached certain mills. The plaintiff, cldiming 
‘to be the owner of the mills, paid the decree amount under 


protest and, having freed his property from the attachment, 
brought an action claiming a return of the money so paid. The 
Judicial Committee held that the procedure’ provided in the. 
Code: in-regard to claims to attached property is merely per- 
missive and the fact that such a procedure is open to him, if he 
chooses to adopt it, interferes in no way with his right to take 
any other lawful alternative. In that case, the money was paid 
before the sale and the payment was not made under O. 21, 
R. 89. The decision has clearly no application. 


If this be the, correct view, it follows that the Court had 
no right to take the security bond in question. It acted clearly 
in excess of its powers. But it may be contended that though 
its action was illegal, there is a higher rule which is called into 
play, namely, 

“One of the first- and highest duties of all Courts is to take S that 


` the act of the Court does no injury to any of the suitors . 


See.Rodger v. The Comptoir d'Escompte de Paris’ 

But the facts to which I have referred take the case clean 
out of this principle. The claim of the plaintiff is utterly in- 
equitable and unjust. The District Munsif has carefully ana- 
lysed the facts and stated them in detail. The Subordinate 
Judge, who has reversed his judgment, does not advert to them, 
and, confining his attention merely to the security bond, thinks 
that there are equities in, favour of the plaintiff. The truth is, 
as I have shown, not only is there no equity in the plaintiff's 


-claim, but all the equities appear to be the other way. The 


facts I have fully set forth and I do not propose to repeat them. 
It would suffice to point out again that first in 1911 
Thuppan stated when applying for an adjournment of the sale 
that he would bring into Court the decree amount, and that in 





J 3. (1907) 12 C.W.N. 151. 
4 (1913) LR. Beir 56: ILL.R. 40 C. 598: 25 M.L.J. 104 (P.C.), 
5. (1871) L.R. 3 P.C. 465 at 475. 
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1921, ten years later the plaintiff himself (Thuppan having in 
the meantime died) asserted in the reversioner’s suit, that the 
decree debt had been fully paid up. These assertions show 
that Thuppan as well as the plaintiff were fully conscious of 
their obligatiom unde? Ex. I. The present claim is not only 
unjust but inconsistent with their own declarations. 

The suit is dismissed, but I direct the plaintiff to pay only 
the costs of this second appeal. Some blame attaches to the 
Ist defendant who voluntarily executed the security bond and 
that is the reason why I do not propose to give him costs in 
the Courts below. 


B.V.V. l Appeal allowed. 


— —_— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CORNISH. 


Bethasami Naicken and another .. Petitioners* (Plaintiffs) 
v. l d 
Nagammal and others .. Respondents (Defendants). 


Court Fees Act (VII of 1870), S. 7, cl. (iv) (bY and (c), as amended by 
Madras Act V of 1922 and S. 28—Suit for declaration and partition— 
Court;fee payable—Civil Procedure Code (V of 1908), O. 7, R. 10—Plaint 
insufficiently stamped—Return of. 

A plaint praying for a declaration that the defendants have no right 
to certain immoveable property and for partition should be valued, under 
S. 7, cl. (c) of the Court Fees Act as amended by Madras Act V of 1922, 
at half the market value of the suit property. 


As soon as the Court finds that the suit should have been instituted 
in some other Court, -the plaint should be at once returned for presenta- 
tion to the proper Court, whether it was sufficiently or insufficiently stamped. 


Kandu v. Konda, (1884) I.L.R. 8 Mad. 62; Kannuswami Pillai v. Jaga- 
thambal, (1918) I.L.R. 41 M. 701: 35 MLJ. 27: C.R.P. No. 901 of 
1929; C.R.P. No. 959 of 1928 [57 M.L.J. 33 (sh. n.)f and Ganesh Tava- 
nappa v. Tatya Bharmappa, (1926) I.L.R. 51 B. 236, followed. i 


Kandasami Goundan v. Subbai Goundan, (1923) 46 M.L.J. 345, not 
followed. 

Petition under section 115 of Aet V of 1908 and section 
107 of the Government of India Act praying the High Court 
to revise the order of the Court of the District Munsif of 
Periakulam, dated 25th February, 1929 and made in O.S. 
No. 125 of 1928. : 


N. S. Ramaswami Aiyar for petitioners. 


B. Sitarama Rao for respondents. 





*C.R,P. No. 685 of 1929, š 28th March, 1930,’ 
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The Court delivered the following 


Jupement.—The question which arises in tl 
sion Petition is whether a sufficient Court-fee o 
been paid. The plaint sets out a claim hy the p 
alternative characters of members of a joint? 
tenants-in-common for a declaration that the def 
right in certain immoveable property, amd for a 
junction. The plaint contained a further praye 


_tion of a 2|3rd share in items of immoveable pı 


event of the Court-holding the plaintiffs were t 
mon with a co-tenant since deceased. The plain 
that section 7, clause (tv) (b) of the Court Fees Ac 


valuation of the property for the purposes of C 


District Munsif rejected that contention, and I 
right. By section 7, clause (iv) (c) of the Cou 
amended by the Madras Court Fees Act, 1922, 
that in suits coming under sub-clause (c) (w 
suits to obtgin a declaratory decree or order wher 
relief is prayed), where the relief sought is wit 
any immoveable, property, the valuation shall nc 
half the value of,the immoveable property cal 
manner provided for by paragraph (v) of se 
means that the value is to be calculated on thi 
of the property. The plaint undoubtedly conti 
for a declaratory decree and consequential relief 
claim to immoveable property, and the provisc 
clause (tu) (c) of the Court Fees Act, therefore 


A second point arises out of the order of thi 
sif refusing to return the plaint -until the plat 
the proper Court-fee’ upon the valuation of the 
by the Commissioner appointed for that punp: 
trict Munsif justified his order by the ruling of ] 
Kandasami Goundan. v.,Subbai Goundan*, whe 
Judge said that the Munsif was not justified 
plaint which was not properly stamped. It is ° 
however, that the learned Judge’s attention doe: 
have been drawn to Kandu v. Konda’, where i 
the Munsif having discovered after enquiry tha 
of the lands in suit was beyond his jurisdicti 
correct procedure in returning the plaint. Neithe 
J’s attention apparently drawn to the remark 





1. (1923) 46 M.L.J. 345. 2. (1884) 
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Aiyar, J., in Kannuswami Pillai v. Jagathambal*, which says of 
QO. 7, R. 10, Civil Procedure Code: 


“T think it is clear that the legislature intended that as soon-as the 
Court arrived at the conclusion at any stage of the case that the suit 
should -have been institwted in some other Court, the plaint should at 
once be returned to be presented to the proper Court.” 


This principle has been accepted by Jackson, J., in a case 
reported in 57 M.* L.J. 33 (sh. n.) and in a case 
—Civil Revision Petition No. 901 of 1929—recently 
heard before Anantakrishna Aiyar, J., and myself. It is also 
supported by the observations of Fawcett, J., in Ganesh Tava- 
nappa v. Tatya Bharmappa.* On the balance of authority, 
therefore, I think the procedure which was followed by the 
District Munsif in this case was wrong, and that he should 
have returned the plaint at once when he discovered that the 
valuation was beyond his jurisdiction. 

The learned counsel for the respondent has, however, 
argued that the Munsif had no right to return the plaint until 
it was properly stamped. And he has propounded as argument 
on section 28 of the Court Fees Act, which says that no docu- 
ment which ought to bear a stamp shall be of any validity unless 
and until it is properly stamped. But I'think that this does 
not mean anything more than that a plaint until properly stamp- 
ed is not effectual as a plaint for the purposes of the suit. It 
is not the less a plaint because it is not properly stamped. 

The petition is accordingly dismissed in part and allowed 
in part. In the circumstances, each party will bear their own 
costs. e 


S.R. Allowed in part. 


IN THE HIGH COURT OF JUDICATURĘ AT MADRAS. 


PRESENT:—MR. JUSTICE JACKSON. 


V. K. Vaiyapuri Chetty _ ++ Petitioner* (Accused) 
v. i 
Sinniah Chetty .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), Ss. 517- and 520—Charge for 
offence of theft not made out—Order regarding disposal of property seized 
--Second Class Magistrate passing order after going into merits—Revi- 
sional jurisdiction of District Magistrate—Mode of exercise. 

The petitioner was charged with the offence of theft of an omnibus 
but the 2nd Class Magistrate before whom the matter came up found the 








*Cr. R.C. No. 212 of 1930. 10th October, 1930. 
Cr. R.P. No. 199 of 1930. 
3. (1918) LL.R. 41 M. 701 at 708: 35 M.LJ. 27, 
4. (1926) I.L.R, 51 B, 236 at 241. 
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charge to be unsustainable. The Magistrate, however, ordered the omni- 
bus which had been seized by the Police to be delivered to the ‘counter- 
petitioner, who had lodged the complaint. The District Magistrate on 
revision confirmed the said order on the ground that there had been a 
proper exercise of discretion by the trial Magistrate. The petitioner having 
preferred a further revision to the High Court, ° x 


Held, that the general rule, that where the offence charged is not 
made out the property seized should be returned to the person from whom - 
it had been taken, should be given effect to in, favour of the petitioner. 
The mere fact that two persons are quarrelling about‘ possession of -the 
property is not one of .the special circumstances which take a case ont of 
the general rule, . z 

Srinivasamurthi v. Narasimhalu Naidu, (1927) I.L.R. 50 Mad. 916: 
53 M.L.J. 309, followed. 


Held further that the trial Magistrate having passed the order under 
S. 517 after taking evidence and estimating the probabilities, the District 
Magistrate should, when moved under S. 520, apply his mind to the same 
matters. J 


Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
order of the Court of the District Magistrate of South Arcot, 
dated 11th December, 1929, and made in C.R.C. No. 38 of 
1929, preferred against the judgment of the Court of the 2nd 
Class Magistrate 9f Tittagudi in C.C. No. 130 of 1929. 

V. L. Ethiraj igr petitioner. 

K. S. Jayarama Aiyar and G. Gopalaswami Aiyar for 
respondent. . + 

The Court made the following 

Orper.—The petitioner seeks in revision to set aside the 
order of the. 2nd Class Magistrate, Tittagudi, under section 
517, Crimjnal Procedure Code, confirmed by the District Magis- 
trate, South Arcot, under section 520, Criminal. Pro- 
cedure Code, giving possession to counter-petitioner of an 
omnibus taken from the petitioner by the Police. The charge 
of theft lodged by the counter-petitioner against the petitioner 
under section 379, Indian Penal Code, was found to be unsus- 
tainable. l 

The case-law on this subject is as follows: 

In Syed Mohideen Sahib, In ret it is laid down that the 
property should ordinarily be delivered to the person by whom 
it has been produced; and if there is a bona fide dispute the 
Magistrate may impose conditions upon that person. This 
is followed in the next case, and purports to be followed in 
the next after that, where In re Annapurnabai’ is cited to the 
same effect. 





1. (1883) 2 Weir 667 (Cr. R.C. No. 892 of 1883). 
2, (1877) L.L.R, 1 B. 630, 
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In Kanagasabai v. Emperor? it is ruled that the Magis- 
trate has jurisdiction to decide the question of possession, and 
In re Sadashiv* supports that rule. Srivivasamurthi v. 
Narasimhalu Naidu, lays down that in the absence of special 
circumstances the property must be returned to the person from 
whom it.was taken. 


The general effert of these rulings is that the Magistrate 
has a discretion to decide the question of possession, but it is 
very rarely that that discretion if properly exercised will go 
beyond restoring the property to the party from whom it was 
taken. But probably the question how far a Magistrate’s discretion 
under section 517, Criminal Procedure Code, should extend, is 
better answered by reference to fundamental principle than by 
any attempt to piece together a coherent system from various 
rulings. It is manifest that Criminal Courts are not expected 
‘to try civil causes. The one exception is when, in order to 
prevent a breach of the peace, a Magistrate decides prima facie 
the question of possession. But it would be an odd extension 
of that exception if a section were to be drafted into the Code: 
whenever a Magistrate is satisfied that the, police have erro- 


neously attached property where no offefice has been commit-- 


ted, he shall require the parties claiming possession of that pro- 
perty to put in their respective claims. Merely-from a practical 
point of view, apart from principle, a provision of that sort 
.would obviously be a direct stimulus to false charges, for 
parties would jump at the opportunity of settling claims of 
` possession so expeditiously and so cheaply. 


It may seem, therefore, that the simple rule should be that 
if no crime is made out the Magistrate should return the pro- 
perty to the party from whom it was taken. But that rule is 
just too simple. Suppose, to take a common example, the 
accused person whom the Magistrate acquits, has pleaded that 
the property was foisted upon him. There would then be no 
sense in the Magistrate telling him to keep it. Other instances 
can no doubt be imagined, but, ex¢ept in these special cases, 
the Magistrate should return the property to the person from 
whom it was taken. The same rule is laid down in Srinivasa- 
murthi v. Narasimhalu Naidu in almost identical terms on page 
919, It should be retutned to the person from whom it was 
seized unless there are special circumstances which would 








3, (1910) I.L.R. 34 M. 94: 20 M.L.J. 425, 
_. . 4 (1908) 11 Bom, L.R. 16, 
5. (1927) LL.R. 50 M. 916: 53 M.L.J. 309, 
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render such a course unjustifiable. The mere 
parties are quarrelling about possession is not one 
circumstances which take a case out of the gene 


In this case therefore the Magistrate shoul 
returned the omnibus to the accused from whom 
and the brief order of the District Magistrate 1 
been a proper exercise of discretion would the 
tionable. But if, on the other hand, the Magis 
allowed to try the civil cause, to weigh evidenc: 
mate probabilities the District Magistrate when 
section 520 would have to show that he had ap 
to the same matters. Otherwise, it would not « 
cause decided by a Criminal Court but one di 
privilege of appeal. 

In the light of the above observations it is 
go into the merits of this case; but it may be obs 
dispute is not one which admits of ready solution, 
possible that the Sub-Magistrate has erred. He fi 
para that the omnibus was obviously in possessi 
on the date of tle offence, overlooking that on 
ing there has been no offence at all. What h 
said is that the omnibus was obviously in pos 
accused when the police intervened. In his 5th 
out how flimsy is the case of P.W. 1. -The s 
produced, the alleged payment to Addison: & Cc 
ed, and to get over his own signature in Ex. I, 
fall back upon the time-worn plea that he signec 
which the accused has filled up, confessing at 


that no one was present when he signed it. I 


trate says that even by D.W. 1’s evidence the 
pay Rs. 200 to P.W. 1 before the re-transfer o 
D.W. 1 does not say so. He says that he saw 
Ex. I, and accused promised to pay him Rs. 200 
There is no suggestion that pending the paymen 
to keep the omnibus. 

` The 2nd Class Magistrate’s order cannot, 
supported on its merits, and furnishes a good \ 
advisability of keeping these civil ‘disputes ot 
Courts. ee 8 dives 

For the above reasons the orders of the Lo 
cancelled and the omnibus is ordered to be d 
petitioner. The petition is allowed. 


BVV. a’ P 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of the 
Central Provinces, Nagpore. ] l 


ao * Lord ToMLIN, ‘Sir LANCELOT SANDERSON, SIR 
GEORGE LOWNDES AND Sir BINop MITTER. 


Maulana Mohammad Ibrahim Riza Malak .. Appellant® 
v. f o l . 
The Commissioner of Income-tax, Nagpur `.. Respondent. 


` Income-tax Act (XI of 1922), S. 4, Sub-S. (3) (4)—Trust property 
held by head of religious comimunity—Income not applied ‘‘wholly for 
religious or charitable purposes’—-Exemption from assessment to income- 
tax. P : 
The head of a religious community executed certain. deeds whereby 
. he declared that the properties vested in him were held on trust for pur- 
poses, such as, “for carrying on the agricultural, industrial, commercial 
and other pursuits of the said community”, “for entertaining guests, giving 
at homes or parties” and “for such donations for charitable or religious 
purposes, contributions.‘to memorials, funds raised for holding social, edu- 
cational, religious, industrial or political conferences” etc., whch the spiri- 
tual head for the time being might deem fit. A succeeding head of the 
community having been assessed to ‘income-tax on the, income of the pro- 
perties vested in him, 
Held, that the said income was applicable to purposes, many of which 


ʻo were neither religious nor. charitable, and the same was not exempted from 


assessment to income-tax under S. 4, Sub-S. (3) (i) of the Income-tax 
Act. 

Appeal No. 50 of 1929 from a judgment, dated-the 4th 
August, 1927, of the Court of the Judicial Commissioner, Cen- 
tral Provinces, delivered on a reference which the appellant in 
the course of an assessment upon himself required the Commis- 
sioner of Income-tax:to make under section 66 of the Income- 
tax Act, 1922. 


` Dunne, K.C. for appellant. 
De Gruyther, K.C. and Wallach for respondent. — 


19th May, ee Their SaN Da was iea 
by bette ia Haaie 


Lorp Tomiin.—In this’ case the appellant seeks to displace 
‘an assessment to income-tax made upon him in respect of pro- 
perty vested in him as the head of a community which is a sect 
of the Dawood Borah tribe, located at Nagpur. The commun- 
ity have, ape, a common stock, all the property pang 


*P.C. Appeal No. 50 of 1929. YE ; 19th May, 1930. 
R—114 
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vested in the head of-the-sect. The property is utilized in part 
in carrying on a series of shops, the profits of the trade being 
treated as part of the income of the community. - 

In the Courts below the appellant rested upon certain trust 
deeds executed, one on the 25th August, 1917, and the other 
on the 25th November, 1922. By the first deed the then 
head of the community declared the trusts of the property vest- 
ed in “him, and by the second deed the trusts of the same 
property were explained and expanded. i 
` Their Lordships ‘think ‘that the short point, which this 
appeal raises is, whether, having regard to the terms of those 
deeds, the inconie of the property vested in the head of the com- 
munity is exempt from income-tax, having regard to the pro- 
visions of section 4, sub-section 3 (7) of Act XI of 1922. That 
sub-section of section 4 is in these terms: 

“This Act shall not apply to the following classes of income: (i) Any 
income derived from property held under trust or other legal obligation 
wholly for religious or charitable purposes, and in the case of property 
so, held in part only for such purposes, the income applied or finally set 
apart for application thereto.’’ 

A glance at the documents on which the appellant has 
founded “himsel? j in the Courts below makes it plain that the in- 
come of the trust property is applicable to purposes, many of 
which are neither religious nor charitable. It is only necessary 
to refer to one or two of the clauses of the first deed to estab- 
lish that proposition. Clause 3, which indicates some of the 


purposes for which the property is held, is: “For carrying on 


the agricultural, industrial, commercial and -other pursuits 
of the said community.” Clause 5 is: “For entertaining guests, 
giving at homes or parties.” Clause 6 is: “For such donations 
for charitable or religious purposes, contributions to memorials, 
funds raised for holding social, educational, religious, indus- 
trial or political conferences or congresses, and for public en- 
tertainments,”’ as the then spiritual “head, and, after him, the 
spiritual head for the time being, may deem fit. Their Lord- 
ships think that these exfracts establish that the income is not 


“income derived from property held under trust or other legal 


obligation wholly for religious or charitable purposes.” Nor 
is it suggested that any past of the property is set aside for 


any charitable or religious purposes, so that it can be identified 


as appropriated exclusively to such purposes. 
In these circumstances the conclusion which has been 
arrived at by the Court below seems to their Lordships to be 


correct. 
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It perhaps is right to add that it was suggested that some 
comfort could be found by the appellant from a deed of the 9th 
June, 1894, in which certain property was vested in the then 
head of the community upon religious or ‘charitable trusts; but 
no attempt has*been made, either here or below, ‘to identify the 
property, the subject of that trust, with any of the property 
now said to be subject to tax. Their Lordships think that 
in the absence of any evidence of identity and having regard 
to the fact that throughout, in the Courts below, the later deeds 
only have been founded upon, it is not open to the appellant 
to,assert before their Lordships’ Board that the deed of the 
9th June, 1894, has any relation to the matter. 

In their Lordships’ opinion the appeal must be dismissed 


with costs, and they will humbly advise His Majesty accord- 


ingly. 
"Solicitors for appellant: 
Solicitor for respondent: 
K.J.R. 


T. L. Wilson & Co. 
Solicitor, India Office. 
Ap par dismissed. 


IN THE HIGH COURT OF JUDICATURB AT MADRAS. 


PRESENT :—Mr. JUSTICE -RAMESAM. 


T..S. Venkataramana Aiyar and RT Petitioners* 
(Counter-petttioners) 
v. 3 : 
oan ae and another Respondents 
(Petitioner). 

Madras Local Boards Act (XIV of 1920), S. 51 eee elec- 
toral roll. 

An electoral roll once prepared and published remains in force till 
the publication of a fresh roll. In the absence of anyéhing in the section 
to limit ‘its operation to the particular year of its publicatiori or tô the 
close of the next, an election is not invalid merely for the reason it was- 
conducted on the basis of an antiquated electoral roll mpor about six, 
years before. 

Singaram Chettiar v. Srinivasa’ Aiyangary (1926) I. L R. 59 Mad. 726: 
53 M.L.J. 545, distinguished. ` 

Petition under section 115 of Act V ‘of 1908 ‘and section 
107 of the Government of India Act praying the High Court 
to revise the order of the District Court of Salem, dated 20th 


April, 1929, and made in O.P.` No. 27 of 1929. ` 
T. M. Krishnaswami Aiyar and K.Y. Ramachindra Aiyar 
for: ‘petitioners. ` 


SE 


-26t March;° +1930; 
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The Advocate-General, T. V. Muthukrishna Aiyar, B. V. 
Viskanaia Aiyar and U. Ramachandran for ropni, 
l The Court delivered the following 
` JupGMENT.—This is a revision petition against the order 


ofthe -District Judge of Salem setting aside the election of 
the petitioner before me for the first ward of the Union of Tri- 


- chengode in the Salem District. The facts of- the case arè as 


follows:—The Madrast Government dissolved the Trichengode 
Union under section 45 of the Local Boards Act and passed ‘an 
order that another Board should be fe-constituted. “They 
appointed an officer immediately to exercise the powers of the 
Board and he was directed to ne-constitute a Union Board by 
arranging for elections in respect of such members as have got 
to be elected and they directed also the Taluk Board of Sankari: 
to nominate the members that have got- to be nominated after 
the elections are over. All this is to be done as.soon as possi- 
ble. „Accordingly the Special Officer appointed proceeded with 
making arfangements for the! election of members for the first 
ward among other elections. In this, election the petitioners 
before me were elected. The respondent before me filed the 
petition O.P. No. 27 of 1929 for the purpose of setting aside 
the election on the ground that the electoral roll on the basis 
of which. the election was conducted was the roll prepared for 
the year 1923-24 and no other later roll was prepared. It is 
said.that the old electoral roll contains names of persons who 
are dead. and of persons who are unfit to be voters and does 
not contain persons who are fit to be voters. It was contend- 
ed on behalf of the petitioners that that does not matter. 
Under section 51 (4) an electoral roll published in any year 
shall remain in force till the publication of a fresh electoral roll. 
The "District Judge disallowed this contention of the petitioners 
before me holding that S. 51 (4) applies only to cases happen- 
ing in the interval between April and July of any year. - The 
rules prescribed that a tentative list will be published on the 30th 
April of each year and after hearing objections, if any, the final 
list should be published on the 1st July. The District Judge 
thinks that only in the case of elections between the 30th of. 
April and the 1st of July clause 4 of section 51 operates and 
that in all other cases where the rules are broken the election 
is bad because. it is based’ on -an electoral roll not prepared 
according to the rules under the Act. But if this were thé object 
of--the--section, clause 4 of section 51 would not have- been 
worded ‘in. thé very wide language in which itis framed. -. The 
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learned Advocate-General who appears for the respondent and 
supports the order of the District Judge does not in fact con- 
tend for the very narrow construction of the learned District 
Judge. He.contends that the object is to provide for delays 
in the preparation of “electoral rolls when one is being prepared 
to carry out the obvious intentions of the Act, and it does not 
apply to a case where, the directions of the Act are openly dis- 
regarded and no efforts are made to prepare electoral rolls for a 
period of 5 or 6 years. , There is something to be said in favour 
of such a construction. At any rate it is reasonable, But 
whére the section is worded in such a way that it gives no scope 
to make such distinctions, its obvious effect must be carried 
out..._It may be that the legislature never contemplated such 
flagrant disobedience of the directions of the Act as it has hap- 
pened in Trichengode. We do not know why they did not con- 
template such disobedience. Either the legislative might have 
thought that some higher authority would have set it right or 
such instances would not happen. In the present case, I am 
informed that the Trichengode ‘Union was not-dissSlved for its 
failure to carry out the provisions of the Act in this matter but 
e 
really for some other delinquency, so that, but for the de- 
Hnquency in some other directions, the Union Board would 
have gone-on disregarding the provisions of the Act for 
many years without anybody finding fault with it. But we are 
not concerned with all these things. The Act.says that the 
electoral ‘roll published in any year, shall remain in force till 
the publication of a fresh electoral roll. If it is intended that 
such a provision should apply only during the course of ‘the 
year, there is nothing to prevent the legislature from saying 
so, that is “shall remain in force till the termination of that year”. 
The learned Advocate-General suggested that there may be 
some delay in tha preparation of the roll for the next year. If 
it is intended that the provision should operate until the termi- 
nation of the next year, then there is nothing to prevent the 
legislature from saying so, that is from saying “shall remain in 
force till the termination of the next following year”. Once we 
begin to make distinctions of this kind, we do not know where 
the line is to be drawn. Until the legislature makes its inten- 
tion plainer, my plain duty is to give effect to the clause of the 
Act. Moreover, having regard to section 45 (1) of the Gov- 
ernment notification, the policy of the legislature is that no time 
should be lost in the reconstitution of another Union Board. 
If one is to wait for a proper electoral roll and then only to 
proceed with ‘the election of ‘the members of the Board, the 
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Board -will not be constituted immediately. Rul 
the electoral roll say that a tentative list should bı 
the 30th of April and the final list on the Ist of 
present case the Special Officer was appointed 

1928. He has to wait till July, 1929. Then th 
nations to be made. The constitution of the Bc 
delayed much longer than is contemplated by th 
diately’ in section 45 or in the G. O. 

the policy of the Act is that the old electoral ro 
tinue in‘order to avoid delays of several kinds, nam 
delay for a few months or for a year, delay duc 
disobedience to the superior authorities, or gross 
on the part of the Union Board, etc. That is th 
the legislature and there is no use of complaini 
To proceed upon an antiquated electoral roll is re 
several voters of their votes. This may be so ¢ 
so; it is my duty to give effect to the section. 

Advocate-General relied ‘on a decision in E R. 

Chettiar v. K. Srinivasa Aiyangar’. That 
to election of members to a Temple Committ 
under the Hindu Religious Endowments Act. Tt 
a register to be kept. It appears from the fact 
that for 8 years no register has been revised an 
Kumaraswami Sastriar and Curgenven, JJ., held 
tion was not proper. But in that Act thefe is 1 


~ section 51 (4) of the Local Boards Act. The 


that case can only apply to cases where there is n 
is clear from the judgment. of Curgenven, J., at pe 
he says: 

‘Unless there is some provision to’ the contrary, thi 


election depends upon the regularity of the procedure ac 
it is held . . . : 


Here we have got an express provision thé 
irregularity however grogs will not render an e 
namely, the want of a fresh electoral roll. For 
I do not see any reason to limit the operation of 
of the Local Boards Act. ` I set aside the order 
Judge holding that the election of the petitione 
valid and dismiss ‘the ‘Ist respondent’s petition 
below with costs of the petitioners both here an 
below. I-also set aside the order of the Distric 





1. (1926) I.L.R. 50.M. 726 at 732: 53 M.L.] 
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ing the holding of a fresh election after'the preparation oh a 
new electoral roll. 


Soke i 4 Pager . ; 7 i k Order set ieee: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT:—Mr. Justice WALLACE AND MR. Jamee 
BARDSWELL. ° 


The District Labour Officer, Amalapuram `.. Appellant* 
a 8 (Respondent) 

Iia: ee c f . : 
Veéeraghanta WV enkatasubremiania Sastri .. Respondent 
i : (Claimant). 


-Land Acquisition Act 7 of 1894), S. 9 (3)—Notice of fifteen days— 
Enquiry whether can be held on fifteenth day after service—Desirability 
of giving more than fifteen days notice. 5 

The expression “not earlier than fifteen days”, when applied to a 
notice under S. 9 (3) of the Land Acquisition Act, means that the claim: 
ant is to have fifteen days clear before he need appear and consequently the 
enquiry before the Acquisition Officer cannot be held on tE fifteenth. day 
after the service of the notice. 


Taraprasad Chaliha v. Secretary of stais, (1929) I.L. R. 57 Cal. 837, 
followed. 


Semble: It will be wise if Acquiring ‘Officers give more than fifteen 
days clear notice in the notices issued by them under S. 9 of the Land 
Acquisition Act. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ammalapuram, dated 15th March, 1928, and made in 
O.P. No. 4 of 1926, 

The Government Pleader (P. Venkataramana Rao) for 
appellant. 

M. Appalacharya and, Jhiddu Lakshmayya for respondent 

The judgment of the Court was delivered by 

Wallace, J—This is an appeal against the decision of 
the Lower Court in the matter of the compulsory acquisition 
of the claimant’s land. 32 cents belonging to him were acquired, 
The land ïs situated in old Survey No. 215, now Re- -Survey 
No. 142, in Kattunga village. The Acquiring Officer gave an 
award at the rate of Rs. 10 per cerft., which the Lower Court 
has increased to Rs. 15. There was tee a tamarind tree a¢quir- 
ed for which the Acquiring Officer gave an award of Rs. 80 
which has been increased by the Lower Court to Rs. 120. Gov- 
ernment appeals against the decision of the Lower Court and 
the claimant has filed a memorandum of cross-objections. 

` The learned Government Pleader on behalf of the Govern- 
ment has argued’a point of law as well as argued the case on 











*Appeal No. 1 of 1929. . 15th September, 1930. 
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the merits.. The point of law is.this. The notice about the 
enquiry was served upon the claimant on 19th August, 1925 and 
it directed him to appear on 3rd September, 1925. Section 9 
(3) of the Land Acquisition Act directs the Collector to serve 
notice on the claimant to the same effect as the®notice in sub- 
section (2). The notice in sub-section (2) is to notify the claim- 
ant to appear before the Acquiring Officey “at a time and place 
mentioned therein, such time not being earlier than fifteen days 
after the date of publication of the notice.’ 

When tliat is applied to sub-section (3) it would mean that 
the notice to be served upon the claimant should direct him to 
appear at a time not earlier than fifteen days after the service of 
the notice. The question is whether “not earlier than fifteen days” 
means that the claimant is to have fifteen days clear -hefcre he 
need appear, that is, before the date of the enquiry or whether 
the date of enquiry may be on the 15th day. The language 
used seems to us unhappy and there is something to be said for 
an interpretation either way. The only reported case exactly 
on the point to which our attention has been called is in Tara- 
prasad Chaliha v. The Secretary of State for India in Council, 
where a Bench of the Calcutta High Court has decided for the 
present claimant’s view. No particular reasons are given, but 
in the circumstances and having regard to the fact that if there 
is any real dubiety in interpretation in matters of procedure 
like that, the benefit of the doubt ought to be given to the party, 
we follow the interpretation of the phrase given by the learned 
Judges in Calcutta. We might add ‘that in order to avert 
further difficulties of the same kind in future, it would be wise 
if Acquiring Officers gave more than fifteen days clear notice in 
the notices issued under section 9. 

It is, therefere, open for us to go into the merits of the 
case, “the claimant not being precluded from putting forward 
his case although he did not object under section .9, since. the 
notice given to him was defective. 

[His Lordship dealtewith the question of compensation 
and concluded: ] 

The appeal, therefore, is allowed to the extent of the re- 
duction of the price of the tamarind tree to Rs. 80, and as to 
costs we direct that each party shall bear his costs here. The 
Memorandum of Objections is dismissed. ` 

B.V.V. Appeal dioua in part. 

Memorandum of Objections dismissed. 





y © 1 (1929) LL.R. 57 C. 837 at 840, 
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` IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MRr. JUSTICE JACKSON. ` 


P. R. Srinivasa Aiyar .. Petitioner® 
7 ° (2nd defendant) 

x Y. : : . _ 
K. S. Krishnaswami Aiyar and others .. - Respondents 


(Plaintiff and Defendants 1, 3, 4 and 5). 


Court Fees Act (VII of 1870), S. 7 (iv) (b) and (v)—Hindu joint 
‘family—Prior division in status—Subsequent’ suil fee partition by metes 
and bounds—Court-fee payable. . 

Where the plaintiff: stated in his plaint-.that the Hindu-joint family, 
of which he was a member; had become divided in status on a prior date 
and prayed for the partition of the immoveable properties by metes and 
boùnds, i 


` Held, that the plaint did not fall under ’ s: 7 (iw) (b) of the Court 
Fees Act and the valuation of the suit should be according to the market 
value of the properties. 


Observations of Krishnaswami Aiyar, J., in -Rangiah Chetty v. Subra- 
mania Chetiy, (1910) 21 M.L.J. 21 (F.B.), relied’ on. 


“Petition under section 115 of Act V of 19Q8 and sec- 
tion 107 of the Government of India Act praying the High 
Court:to revise the order of the District Court of Trichinopoly, 
dated 16th November, 1928, in C.M.A. No. 29 of 1928 pre- 
ferred against the order of the Court of the District Munsif 
of Karur, dated 5th April, 1928, in 'O;-S. Nò: Z5 of 1926. 
~ T. M:.Krishnaswami Aiyar and S. S. Ramachandra Aiyar 
for petitioner. “= 
_K. G. Srinivasa Atyar for respondents. 
The Court delivered the following 
Jubement.—This application raises’ the question whether a 
suit should be. valued notionally or ad valorem, the decision‘of 
which will also involve the further, question of jurisdiction. The 
learned District Judge has held that: the suit can be valued 


notionally setting aside the order of the learned District Munsif: 


that the valuation should be according to the market value. The 
respondent frankly admits that the RAR, of the learned 
Judge can only be supported if it is found that this suit falls 
under section 7 (iv) (b) of the Court Fees ‘Act.’ The plaintiff 
states in his plaint that the family has been divided in status since 
1921 and’ now he sues for a partition by metes and bounds. Is 
it a suit to enforce the right to share in any property ‘on the 
ground that it is joint family property? This is by no means 
an easy question to decide, but I think it is answered authori- 





*C.R.P. No. 297 of 192. . |. . ~~ 4th April, 1930, 
R—115 
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tatively by Rangiah Chetty v. Subramania Chetty’. Krishna- 
swami Aiyar, J.,. observes at page 26: 


“There is a joint family at the date of the suit. The plaintiff’s right 
to have the property divided is on thé ground that the property belongs 
to the joint family on that date” é 


and at the bottom of page 24: 


“It must be admitted that a suit by a tenant-in-common in joint pos- 
session for the partition of the common propery not belonging to a joint 
lamily cannot fall under this clause.” 


When a coparcenary has been disrupted, it cannot I think 
be described as a joint family though the property of the family 
has not been divided by, metes and bounds. Therefore in the 
light of this interpretation the plaint would not fall under 
section 7 (iv) (b); and reading section 4 along with section 8 
of the Suits Valuation Act it must be held that the valuation 
in this case cannot be notional. No argument has been advanc- 
ed in this Court as regards the cancellation of the sale-deed 
which the plaintiff prefers to treat as void—a matter on which I 
need express no opinion. In so far as the ruling of the learned 
District Judge is not set aside, the District Judge’s order as re- 
gards other matters will stand. In the result, therefore, the 
plaint will have to be returned for presentation to thé‘ proper 
Court. i e hats 


ay. 


The petitioner will haveshis' costs. a 
B.V. Vu pane Order modified. 





IN THE HIGH COURF- OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice KRISHNAN PANDALAL. 
i o ; PPR ; 
Thoomulur Anantapadmanabiah .. Petitioner* (Accused). 


-Criminal Procedure Code (V of 1898), Ss. 107, 112 and 548—Proceedings 
ander S. 107—Person against whom order was drawn, applying for a copy 
of the information given by the Police—Refusal by the Magistrate—W hether 
the person is entitled to a copy—Meaning of words “the record” in 
S. 548—W hen does the record begin in proceedings under S. 107. 


On the question whetherea person, against whom a Magistrate had 
drawn up an order under S. 112, Criminal Procedure Code, asking him to 
show cause why he should not be bound over to keep’ the peace under 
5. 107, was entitled to obtain a copy of the written information given by 
the police on which the order was based, 


Held, that the information or report of the Police in this case was 
not part of the record within the meaning of S. 548, Criminal Procedure. 
Code, and that the petitioner was not entitled to a copy of it.. 











ee ħħ 


*Cr.R.C. No. 516 of 1930. 22nd September, 1930, 
Cr.R.P. No. 479 of 1930, 
1, (1910) 21 M.L.J. 21 (F.B.), 


c 
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Ranga Reddi v; King-Emperor, (1919) I.L.R. 43 M. 450: 38 M.L.J. 
97; Kutti Goundan, In re, (1924) 47 M.L.J. 689 at 692 and Queen- 


Empress v. Arumugam, (1897) I.L.R. 20 M. 189: 7 M.L.J. 167 (F.B.), 
referred to. ` : 


The record under S. 848 is the magisterial record and such record in. 


proceedings under S. 107 begins usually with the order under S. 112, 
except where a Magistrate not empowered under S. 107, wishes to have 
proceedings taken under it and issues a warrant under clause 3 of the 
section. E UET R TEOT erpe] 


‘The Magistrate acting under: S. 107 is not bound to disclose the 


sources or the nature of the information received. 


Petition under sections 435 and 435 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the order 
of the Sub-Divisional Magistrate of Nellore, dated 26th July, 
1930, and made in M.C. No. 39 of 1930. 


C. Rama Rao Sahib and G. Sivaramakrishna Sastri for 
petitioner. ; 


Crown. Re 
Thg Court made the following a 


OrDER.—The question raised in this case is whether a 
person against whom a Magistilate has drawn. up an order 


under section 112, Criminal Procedure Code, asking him to show ` 


cause why he should not be bound over to keep the peace under 
section 107 is entitled to obtain a copy of the written informa- 
tion given by the Police on which the order i: ‘based. ` The 
Magistrate refused to grant the copy holding that it is not a 
` charge-sheet, as the petitioner described it in his application. 
That it is not a report under S. 173, Criminal Procedure Code, 
copy of which should under clause 4 of that section be furnished 
on application and payment to the accused, is clear enough. 
Because the section is in terms confined to reports made on in- 
vestigation under Chapter XIV of the Code. But this does not 
dispose of the matter. Section 548 “leaving out’ the immate- 
rial words) provides that “if any person affected by an order 
passed by a Criminal Court desires to have a copy of st ae 
‘other part of the record’ he shall, on applying for such copy, be 
furnished therewith. The petitioner was clearly affected by the 
order under section 112 requiring him to show cause. If the 
information by the Police on which the Magistrate founded his 
order can be brought within the words “part of. the record”, 
he is entitled to a copy. No direct decision on the point has 
been brought to my notice. But there are observations of more 
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or less indirect application. In Ranga Reddi v. 

where the point for decision was-whether and to 
order under section 112-should set out particula 
mation and whether evidence of repute was < 
charge under section 110, clause .(f), Seshagiris 
pointing out that it is of the utmost importance 
mation communicated to the accused under sec 
be clear and specific, says at p. 451: 


“The accused is to be put on his trial on inf 
behind his back. In the case of a complaint the accuse 
to a copy if he applies for it, but in the case of an i 
kind, ‘which ex necessite is a confidential one, the acct 
be: told the nature and extent ‘of the information on wh 
intends to take the action against him.’’ 


This passage is cited: by Midian: Nai 
Goundan, In re in another similar case whe 
for decision was whether the order under sectic 
ed sufficient particulars to enable the accused to 
defence and to summon witnesses on his side b 
enquiry commences. In both cases the learned 
that the accused is not entitled to a copy of the 
the Magistrate and it may also be pointed oitt 
ence on -particulars in-the:‘order under section’ 
great extent be superfluous if the accused were.e 
copies of the information on which that orde 
the same time it cannot be: denied that in n 
section 548 under ‘consideration ' nor were ‘the 
considering -whether the report of the Police on’ 
under section 112 is based is port of the recor 
order is made.. : ne 5 

-On the other side there are observations c 
learned Judges i in-a contrary sense`in the well-kr 
decision in Queen-Empress v. Arumugam?. ` Tt 
cided in: 1896 before the amendment of `settioń 
cused persons to get copies of charge-sheets unde 
The question related to eopies of Police report: 


‘157, 168 and-173-of the then Code. Of the fou 


who constituted the Court three held that ref 
tions 157 and 168 were not public documents a 
the. aceused-were not entitled to copies’ of the 
was-equally divided as to reports ‘under section 
holding that they: were and the other two’ thar 


1. (910) I. b R. 43 M. 450: 38 M.L. J. 
i (1924) 47 M.L.J. 689 at 692. 
i 3.. (1897) LLR. 20 M, 189: 7 M.L.J. -167 
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public documents of which the accused could get copies. The R ane 
two referring Judges at page 192° say with reference to the {n re., 
argument foundėd on section 548 that if an order has been 
made on a Police occurrence report or charge-sheet affecting 
` the person acotised stich as an order for his arrest or for his re- 
mand to custody, he is ipso facto entitled to a copy of that docu- 
ment under the express terms of section 548 of the Code of 
Criminal Procedure. At page 206 Benson, J., refers to the 
argument based on segtion 548. He was of opinion that the 
argument would succeed if the Magistrate making the order is 
at the time a Criminal Court. He fejected the argument as 
_ he thought that a Magistrate is not à Court when enquiring 
into offences which he is not empowered to try. This distinc- 
tion between Magistrates and Courts is no longer valid after the 
decision of the Privy Council in Clarke v. Brojendra Kishore 
Roy Chowdhury* and there can be no doubt that a Magistrate 
acting under section 112 is a Court. It would, therefore, seem 
that but for this distinction which did not exist, Benson, J., 
would have upheld the view of the referring Judges as to 
section 548. There is, however, no denying the fact that these 
were abservations, not decisions, and that théy were made with 
respect to Police reports made under Chapter XIV and not to 
Police reports or information to;a Magistrate with a-view to his 
taking action under Chapter VIII. 


In this state of authority, I have to decide the point before 
“me on a consideration of the words of section 548 and such 
considerations as may be based on the nature of proceedings 
under section 107 of the Criminal Procedure Code. In brief, 
what is meant by “the record” and when does “the record” 
begin in proceedings under section 107? On the best conside- 
ration I can give to the matter, I think the record intended is 
the magisterial record and such record in proceedings under 
section 107 begins usually with the order under section 112, 
except where a Magistrate not empowered under section 107 
wishes to have proceedings taken urfder it and issues a warrant 
under clause 3 of that section. The information which leads to 
action under section 107 may be of the most varied kind. It 
may be oral, sworn or not sworn, and need not be in writing. 
It may be from any source, official or unofficial, formal or in- 
formal. It may be derived from the Magistrate’s own know- 
ledge. He is not bound to disclose the source or the nature of 
the information received. See In the matter of the petition 








4, (1912) L.R. 39 LA. 163: LLR. 39 C. 953 at 966: 23 M.L.J. 32 (P.C.), 
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of Mithu Khan’. I am, therefore, of opinion that the infor- 
mation or report of the Police in this case was not part of the 
record within the meaning of section 548, Criminal Procedure 
Code, and that the petitioner is not entitled to a copy of it. 
The petition must be dismissed. e 

K.C, i Petition dismissed. 





Sars 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE WALLACE. AND MR. Justice 
BARDSWELL. eae 


Adivi Suryaprakasa Rao and others» ` Appellants* 
(Defendants i; 2, 6 and 7) 

v. 
Tummalapalli Sreeramulu and others .. Respondents 
(Plaintiffs 1 to 5 and 8th Defendant). 


. Hindu Law—Joint family—Suit against father and sons—Sons minors at 
the time of the suit—Decree for delivery of possession of property and past 
and future mesne profits—Mesne profits directed to be determined in execu- 
tion—Ex parte order in execution—Gross negligence on the part of guardian 
ad litem—W hether oler against minors would be vitiated—W. hethey.glso it 
could stand against the adult members of the joint family. 


at 


The first appellant was the plain iff in a suit against the respondents, 
respondent I being the father of ?tHe minor respondents 3, 4 and 5, and 
got a decree for delivery of possession of property with past and future 
mesne profits at a certain rate. The decree was appealed against by the 
respondents and was confirmed, though with regard to future mesne pro- 
fits it was felt by the Appéllate Court that it should be determined in exe- 
cution. The appellant brought an execution. petition for determining the 
future mesne profits. The lst respondent who was guardian ad litem to 
the respondents 3; 4 and 5 as well as the 2nd respondent who was also 
a'‘member of the sarne joint family, allowed the petition to be decreed ‘er 
parte, and the order passed, gave a much higher rate of future mesne pro- 
fits to the appellant. In a suit by the respondents as plaintiffs, that the 
order was, not binding on the minors since it was obtained owing to gross 
negligence of their guardian ad litem, and that it could not be enforced 
against the-Ist and 2nd respondents either, all being members of one 
joint family, the Lower Court decreed in their favour on both the points. 


Held (1) that though grossenegligence by itself was not a legal ground 
for setting aside a decree or order, it being further shown that the interest 
of the minors thereby was prejudiced, the decision of the Lower Court 
‘should not bé“interfered with, and ` ed 

-(2) that the joint liability for mesne profits of all> the plaintiffs 
being one and indivisible, the decree against all the plaintiffs was based 
on a common ground. It was thus impossible to do justice to the minor 
members of the joint ‘family unless the matter of the whole liability of 
the joint family, that is, of the adult ‘members also was reopened. 











*Appeal No. 265 of 1925. 29th August, 1930, 
5. (1904) I.L.R. 27 A. 172; 
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that the interests of the minors were thereby gravely prejudiced ; 
in other words, they had a prima facie good case to put for- 
ward which, owing to the negligence of their, guardian, was 
not advanced before the Court. On this point also we have, on 
the facts, no doubt.* The 1st defendant’s claim for mesne 
profits in his possession suit was for Rs. 535 per annum both 
for past and for future years. (See Ex. A.) The Trial Court 
in that suit’decreed past and future mesne profits at Rs. 250 
per annum. Now, although the present plaintiffs appealed 
against the decree, the fst defendant, the plaintiff in that case, 
put in no memorandum of cross-objections against the figure 
decreed and filed no appeal of his own. He was thus appa- 
rently quite satisfied with the amount of mesne ‘profits: decreed 
at Rs. 250 per annum for future years; and if the present plain- 
tiff had not appealed, the 1st defendant would have got no 
more than that figure. It was on the present plaintiff’s case 
in appeal that the mesne profits awarded were too high that the 
Appellate Court directed the amount to.be determined in exe- 
cution. In execution, as has been noted, the 1ste defendant 
obtained an ex parfe order for mesne profits at the rate of 
Rs. 857-8-0 per annum which is a much higher figure than he had 
even claimed in his possession suit and is more than three times 
the figure with which he was satisfied when it was awarded him 
by the decree of the Trial Court. We cannot doubt that, if these 
facts ‘had been brought before the Judge trying the execution 
petition, he would have felt bound to regard them as, extreme- 
ly important ‘points to be considered before he arriyed at his 
decision. From these facts alone we are constrained to agree 
with the Lower Court that the interests of the minors have been 
gravely prejudiced’ by the gross negligence of their guardian, 

It is argued for the appellants that the actual. evidence 
produced now as to mesne profits is vague and inconclusive and 
does not amount to proof that the demand of Rs. 857-8-0 is 
exorbitant and that the Lower Court has not recorded any 
finding that it was so. But we do not think it necessary to 
pronounce on the character of the evidence now.. What the 
minors have to establish is that there was a prima facie good 
defence which was not put forward owing to the neglect of 
their guardian; and the fact that the Ist defendant had not 
-even in his- suit estimated the mesne profits at as high a figure 
as he has now been awarded and that he himself was previously 
satisfied with the figure of Rs. 250 is in itself a prima facie 
good defence. It is better not to pre-judge the fresh inquiry 
by a decision now as to whether the figure of Rs. 857-8-0 is 
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or is not exorbitant. Neither side has evidently put forward 
its full case yet. In particular, the evidence about the price of 
paddy for the years in question is defective on both sides. We 
are, therefore, not prepared to interfere with the decree of the 
Lower Court so far as the minors are coficerned, 


The next question is on issues 3 and 5, whether on that 
finding it should follow that the order in execution has to be 
set aside against the adult plaintiffs also. In the absence, as 
we have held, of proof of fraud, they are, of course, prima 
facie bound by the order in execution, as it is res judicata: But 
there are cases in which a Court setting aside a decree or order 
in part is constrained by the logic of circumstances to set it 
aside in toto; and the necessity for this in certain cases is 
recognised by the Code of Civil Procedure in O. 9, R. 13 and 
O. 41, R. 33. Neither of these rules applies directly to the 
present case as it stood before the Trial Court. But that Court 
has applied the principles of these rules and set aside the exe- 
cution order as a whole on the ground that the amount of liabi- 
lity of the adult plaintiffs cannot be separated from, and cannot 
be different from, that of the minors. The argument seems 
to us to be a sond one and is based on the principle accepted 
by this Court in Walia Panga Achan v. Marutha Veera Kavun- 
daw and Ramalingam Chettiar v. Subramania Chettiar? and set 
out by the Privy Council in Venkata Row v. Tuljaram Row* and 
by a Bench of the Calcutta High Court in Jadubansa Narain v. 
Mohunt Hari Charan Bharati. The original suit for posses- 
sion and mesne profits was framed against the joint family of 
the plaintfffs as such. The figure of mesne profits then is ‘the 
cash value of the annual profit which the joint family might 
reasonably have made during their possession; and, from that 
point of view, thg amount must be a fixed figure for each mem- 
ber Of it. It is impossible for this Court to hold in one and 
the same proceeding that the amount of profits made by the 
joint family is both, say, Rs. 250 and Rs. 857 per annum. The 
joint liability for mesne profits of all the plaintiffs is one and 
indivisible, and the decree against all the plaintiffs is based on a 
common ground. Each member of the joint family is entitled 
to claim that the amount payable by the joint family shall not 
be more than is payable by every member of it. I¢ is thus im- 
possible to do justice to, the minor members of the joint family 





f 1. (1908) T.L.R. 31 M. 454. 
i . . 2 (1927) I.L.R. 50 M. 614: 52 M.L.J. 612. 
3. (1921) L.R. 49 I.A. 91: I.L.R. 45 M. 298: 43 M.L.J. 298 (P.C.). 
um oe : 4. (1907) 6 C.L.J. 226. 
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unless we re-open the matter of the whole liability of the joint  Suryaprakasa 
family, that is, of the adult inembers also. ‘In this view the ae 
Lower Court’s decree on this point also is correct. We see no  Sreeramulu. 
reason to interfere and dismiss this appeal with costs of res- Wallace, J. 
pondents 1 to 5, Í 

The note attached to the decree of the Lower Court will 
stand as part of the decree. Pleader’s fee Rs. 200. 


K.C. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SUNDARAM CHETTY. 


Sree Raja Venkata Rangiah Appa Rao Bahadur 
and another .. Appellants* 
in all appeals (Plaintiffs in O.S. Nos. 124, 125 
and 119 of 1924) 
v. 
The Secretary of State for India in Council 
represented by the Collector of Kistna and ° 
others `.. Respondents 
in S.A. No. 317 of 1929 Defendants 1 to 
3 and 5 and L.Rs. of the 4th D efenddnt 4 in O.S. 
Wo. 124 of 1924). 


Civil Procedure Code (V of 1908), S. 80—Suit by two persons against y 
f Bid enkata 

the Government and other defendants—Notice by one of the plaintifs— Rangiah 
Whether sufficient—Identity of person who issues notice with the -person Appa Rao 
bringing suit, whether necessary—Suit in such circumstances against the v. 
defendants other tham the Governmeni, whether maintainable—Rejection of The Secretary 
the plaint, when S. 80 not complied with. hens For 

Two persons brought a suit against the Secretary of State for India in Council. 
Council as the Ist defendant, and other defendants in possession of the 
suit lands, for a declaration that the lst defendant had no right to 
enfranchise the suit lands and for ejection of the other defendants from 
the enjoyment of the lands. Notice to the Secretary of State was ‘given 
by one of the plaintiffs alone. g 

Held, that if the requisites of S. 80 should be literally complied with, 
the giving of notice about the suit claim by one of the plaintiffs would 
not be strict compliance with the mandatory*provisions of S. 80, when the 
suit was filed by two plaintiffs, though one of them‘ happened to'be the persón 
that gave the notice. 

. Bhagchand Dagadusa v. Secretary of Siate for India, (1927) L.R. 54 
I.A. 338: I.L.R. 51 B. 725: 53 M.L.J. 81 (P.C.), followed., : 

There should be identity of the person who issued the notice with the 
person that brings the suit. In this view, the suit brought by a legal 
representative of a deceased person and the suit brought by a transferee 
would offend against S. 80, Civil Procedure Code, if the notice required 
by that section was given by the deceased man or transferor. Vide Bachchu E 


1 





*S.A. Nos. 317 to 319-of 1927, __-.__.. “Ist September, 1930. 
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Singh v. Secretary of State for India, (1902) I.L.R. 25 All. 187 and 
Mahadev v. Secretary of State, (1930) 32 Bom. L.R. 


If the-claim put forward by the plaintiffs against the ,lst defendant 
failed. for want of compliance with S. 80, it could not succeed acanat the 
other ‘defendants also. 


Bhagchand Dagadusa v. Secretary of State For Ind, (1927) L.R. 54 
I.A. 338: I.L:R. 51 B. 725 at 748: 53 M.L.J: 81 (P. C. ), referred to. 


` With regard to the rejection of the plaint as a whole even if it should 
be taken that clause (d) in R. 11 of O. 7, @ivil Procedure Code, does 
niot strictly apply to the present cases, the suits are liable to be dismissed 
on account of-non-compliance with S. 80 of the Code. 


Raghubans Puri v. Jyotis Swarupa, (1907) I.L.R. 29 All. 325, referred 
to. ` : - 

Appeal against the decrées of the Court of the Subordinate 
Judge of Ellore in A.S. Nos. 38, 39 and 40 of 1925. respect- 
ively preferred, against the orders of the Court. of the. Addi- 
tional District Munsif of Ellore, dated the 22nd December, 1924 
and made in O.S. Nos. 124, 125 and 119 of 1924 on its file. 

A. Venkatarayaliah for appellants. 

K. Kameswara Rao for respondents. .. 

The Government Pleader on behalf of the Crown. 

..The Court delivered the following 

JupGcment.—These three are connected appeals arising out 
of three suits brought by the: plaintiffs (appellants) -against the 
Secretary of State for India in Council as the 1st defendant 
and some other defendants in possession of the suit lands, in 
order to establish the plaintiffs’ right to resume the suit inams 
and for a-declaration that the Ist defendant had no right to en- 
franchise these inams and also for the recovery of possession of 
these lands ejecting the other defendants therefrom. Both the 
Courts below have rejected the plaints in these cases under 
O. 7, R. 11, Civil Procedure Code, on the ground that the 


_ notice under: segtion 80, Civil Procedure Code, was not given 


to the 1st defendant in the manner required by that section. 
The only question now arising for consideration is, whether 
the view taken by the Courts below is correct. 

The village in which the suit inams are situate belonged to 
the Ist plaintiff. It is admitted in the plaint that the Ist plain- 
tiff has sold the suit village to the 2nd plaintiff and under the 
contract of sale the 2nd defendant has been put in possession 
of the village also. The plaint seeks for a declaration of the 
right set forth therein in favour of both the plaintiffs and the 


‘suit is clearly framed in such a manner as to make it one in 


which. the reliefs’ mentioned therein are sought for-on behalf 
of -both - the- plaintiffs. Ex- I, which -is-dated the 22nd:-of July, 
1921; *is-thé notice sent. by -the Ist. plaintiff alone to the Gov- 
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ernment under section 80, Civil Procedure Code. The question 
is, whether the present suit brought by two plaintiffs in the 
manner above set forth is maintainable when the’ notice re- 
quired by section 80, Civil Procedure Code, was given by the 
1st plaintiff alone; in’other words, whether such a notice can be 
deemed to be a sufficient compliance with the requisites of 
section 80. That section lays down that no suit shall be insti- 
tuted against the Secretary of State for India in Council, unless 
two months before the institution of that suit a notice in writing 
was given stating the cause of action, the name, description and 
place of residence of the plaintiff and the relief which he claims. 
There should also be an averment in the plaint that.such a notice 
was delivered or left as stated in the aforesaid section. As re- 
gards the provisions in section 80 being strict and mandatory 
or ‘not, it would appear there was some difference of opinion 
expressed in some of the rulings relating to this section. In 
some decisions, a strict view was taken, but, in other cases, a 
liberal construction: was placed upon this section and any de- 
fect-or irregularity was condoned if it was found te be immate- 
tial or unsubstantial. My attention ‘was drawn to those deci- 
sions, but in view of the latest pronouncemént by their Lord- 
ships of the Privy Council in the case Bhagchand! Dagadusa v. 
Secretary of State for India’ it seems to me that the dictum so 
clearly laid down by the Privy Council will have to be followed 
in deciding a question of this kind. At page 747, their Lord- 
ships have observed thus: 


“The Act, albeit a Procedure Code, must be read in accordance with 
the natural meaning of its words. Section 80 is express, expłcit and man- 
datory, and it admits of no implications .or exceptions.” 


Later on, their Lordships further state thus: 


“To argue, as the appellants did, that the plaintiffs had a right urgently 
calling for a remedy, while section 80 is mere procedtre, is fallacious, for 
section 80 imposes a statutory and unqualified obligation upon the Court.” 


In view of such a clear pronouncement, it is no longer open 
to argue that the Courts can make exceptions or qualifications 
to the explicit terms of section 80 on account of considerations 
of hardship and absence of prejudice or detriment to the inte- 
tests of the Government. If the requisites of section 80 should 
be literally complied with, I must say that’ the giving of notice 
about the suit claim by one plaintiff would not be a strict com- 
pliance with the mandatory provisions of section 80, when the 
suit is actually filed -by two plaintiffs, though one of them 
happens to be the person that gave the notice. There should 





1 (1927) L.R. 54 L.A, 338: I.L.R. 51 B. 725: 53 M.L.J. 81 (P.C.). 
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be identity of the person who issued the notice with the person 
that brings the suit. In this view, it has been held that a suit 
brought by a legal representative of a deceased maneand a son 
brought by a transferee would offend against section 80, Civil 
Procedure Code, if the notice required *by-thgt section was 
given by’ the deceased man or by the transferor. Vide Bachchu 
Singh v. The Secretary of State for India in Council? and Maha- 
dev v. Secretary of State? As the dictuni of the Privy Council 


indicates that it is no longer left to the discretion of the Court 


to hold in favour of the maintainability of a suit in spiteyof 
non-compliance with some of the requisites of the section, I 
have to find against the maintainability of the present suits on 
the ground that the notice as required by section 80, Civil 
Procedure Code, was not given. 


- It is argued by the learned Advocate for the appellants that 
even if a strict interpretation of section 80 is made, the plaint, 
as a whole, should not be rejected, but only so far as the 2nd 
plaintiff i is concerned. If it is a case of rejection of the plaint 
owing to _ndén-compliance with section 80, it is not clear how 
there can be a partial rejection of the plaint in respect of a 
portion of the claim or as regards some of the parties. A simi- 
lar question was considered by the Allahabad High Court in 
the case reported” in Raghubans Puri v. Jyotis Swarupat. Re- 
ferring to section 54.of the old Civil Procedure Code, the 
learned Judges state that that section only provides for the re- 
jection of a plaint in the event of any matters specified in that 
section not being complied with and it does not justify the re- 
jection of any particular portion of a plaint. Section 54 now 
corresponds to O. 7, R. 11, Civil Procedure ‘Code. The plain 
meaning of that rule seems to be that if any of the defects 
mentioned therein,is found to exist in any case, the plaint shall 
be rejected as, a whole. It does not imply any reservation in 
the matter of the rejection of the plaint. Non-compliance with 
the requisites of section 80, Civil Procedure Code, was taken 
to be a ground covered by clause (dY) of R. 11 above referred to. 
Even if it should be taken that that clausé does not strictly 
apply to the present cases; I must hold that the suits are liable 
to dismissal on account of non- “compliarice with section 80, Civil 
Procedure Code. 


It is urged on behalf of the appellants that if it should be 
fikan that the suits have to be dismissed, then, so far as. the’ 


” 2 om I.L.R. 25 A. 187. -- 3, (1930) 32 Bom. L.R. 604. 
a, 4. (1907) I.L.R. 29 A’ 325. 
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defendants other than the 1st defendant are concerned, the suits 
may be allowed to be proceeded with. There is real difficulty 
in acceding to this argumerit advanced on the appellants’ side. 
If these suits should stand dismissed as against the lst defend- 
ant, it means, that fhe Government’s right to resume these 
inam lands stands unaffected and the plaintiffs have no right as 
against the Government to resume the same. That being so, 
their claim to recover’ possession of these lands from the other 
defendants should fall to the ground, for the simple reason 
that-they have no right to resume these inams. In this connec- 
tion I may also refer to an observation made by the Privy 
Council in the said Bhagchand Dagadusa v. Secretary of State 
jor India. It was contended in that case, that even if the non- 
compliance with section 80 defeated the action as against the 
Secretary of State, it could be proceeded with as against the 
other defendant. To meet this argument, their Lordships have 
observed thus: 

“Not only has the suit been throughout a joint proceeding against the 


officials concerned, for the purpose of getting a joint declawation that the 


Government Notification was bad as the foundation of everything subse- 
quently done, but, without the presence of the Secretary of State before the 
Court, the Notification could not be assailed, and, if it stands as valid, the 
Collector’s own action could not be successfully impugned.” 


Similarly, in the present case, if the claim put forward by 
the plaintiffs against the 1st defendant fails, it cannot succeed 
against the other defendants. However, the above observation 
in that ruling was sought to be distinguished on the ground that 
in that case there was a necessity of giving notice under section 
80 even in respect of the 2nd defendant; and, in the present 
case, there was no necessity to issue any such notice to the other 
Gefendants. But I do not think the observation of their Lord- 


ships as to the non-maintainability of the action against the 2nd’ 


defendant depended on this circumstance, namely, the nectssity 
of a notice even to the 2nd defendant. ° 

The defect pointed out above being fatal to the maintain- 
ability of the suits, either the suits ane liable to dismissal or the 
plaints are liable to rejection. In either view, the order of 


the Lower Appellate Court seems to be correct. I, therefore, 


dismiss these second appeals with costs. 


K.C. Appeals dismissed: 








I. (1927) L.R. 54 I.A. 338: I.L.R, $1 B. 725 at 748: 53 M.L.J. 81 (P.C). 
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è 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 
PRESENT :—MR. JUSTICE RAMESAM. 


Seth Bansiram Jashamal through his authorised” 
agent and managing partner Lilaram , .. Petitioner* 
° (Plaintiff) 
v. 4 l t 
Gunnia Naga Aiyar and others . .. Respondents 
(Defendants). 
Transfer of Property Act (IV of 1882), & 67 (d)—Scope—Suit by 
co-morigagee for his share of the mortgage amount—Matntainabthiy— 
Court-fee payable. 
~ S. 67 (d) does not bar a suit by a person interested in part only of 
the mortgaged property. All that it prohibits is a suit relating only to a 
corresponding part of the property. He may by all means maintain a. 
suit for the recovery of his share provided the reliefs he prays for, fore-. 
closure or sale, relate to the entire property. 
Atchamma v. Subbarayudu, (1903) 15 M.L.J. 496 and Sunitabala Debi 
v. Dhara Sundari Debi Chowdhurani, (1919) L.R. 46 I.A. 272: I.L.R. 
47 Cal. 175: 37 M.L.J. 483 (P.C.), referred to. 
In such a suit, it is sufficient if Court-fee is paid on the plaintiff's 
share of the mortgage amount, 


Petition under section 115 of Act V of 1908 and section 
107 of the Govergment of India Act praying the High Court 
to revise the finding of the Court of the Subordinate Judge of 
Madura (Second Additional) in O.S. No. 76 of 1928. 

T. L. Venkatarama Aiyar for petitioner. 

P. N. Appuswami Atyar, A. Nagaswami Aiyar, S. Ranga- 
raja Atyangar, K. V. Sesha Aiyangar, T. R. Ramachandran, 
V. R. Venugopalan, P. S. Sarangapani Aiyangar and S. San- 
karasubramania -Aiyar for respondents. 

The Court delivered the following 

JupGMENT.—This revision petition arises out of an order 
passed by the Subordinate Judge of Madura directing amend-’‘ 
ment of the plaint in O.S. No. 76 of 1928 and the payment 
of additional Court-fee. He passed this order in consequence 
of his finding on the 3rd issue which was argued as a prelimi- 
nary issue, 

The suit was filed by «the plaintiff who was one of several 
mortgagees in a mortgage document, Ex. A, for Rs. 34,000. 
The document recites that the consideration of Rs. 34,000. was 
made up of the sums due on prior separate documents to the 
mortgages, natnely, the plaintiff and defendants 5 to 10. There 
is no doubt that the amount of the mortgage money belonged 
in separate shares to the mortgagees so far as their interests iter 
s2 are concerned. But the question now ig what is the correct 


ao 


*C.R.P. No. 886 of 1929. 28th March, 1930.: 
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legal position in a suit against the mortgagor when one of the 
mortgagees wants to sue. Section 67, clause (d) of the Trans- 
fer of Property Act enacts: 


“Nothing in this section shall be deemed to authorise a person in- 
terested in part only of she mortgage money to institute a suit relating 
only to a correspoħding part of the mortgaged property, unless etc.’ 


This section does not prohibit a person interested in part 
only of the mortgage money instituting a suit to recover his 
share of the mortgage money only by framing the suit to relate 
to the whole of the mortgaged property but not toa correspond- 
ing part of the mortgaged property. Once the mortgagee frames 
his suit praying his relief for sale or for foreclosure so as to 
operate upon the whole of the mortgaged property, instead of a 
corresponding part of the mortgaged property, the obstacle of 
this section disappears. In this case the plaintiff Has prayed 
for sale of the whole of the mortgaged properties. The mis- 
chief of the prohibition mentioned in section 67 does not operate 
in the present case. 


As to the maintainability of the suit by one gnly of the 
mortgagees, whether he sues for his portion of the money or 
for the whole of the debt, there'can be no question. If he 
sues for his share of the debt only, all that he has to do is to 
avoid the prohibition in section 67. But if he sues for the 
whole of the mortgage debt, if he does so with the consent of 
the other co-mortgagees either because the other co-mortgagees 
do not claim any share in the mortgage amount and the whole 


amount from the beginning belonged to the plaintiff or because- 
there is some private arrangement by which the plaintiff has. 


since become entitled to the whole and the co-mortgagee is not 
entitled to any portion of the debt now, or because the co- 
mortgagee only has been paid off his share of the debt but the 


plaintiff has not been paid off his share of the debt—whatever - 


the reason may be—the suit is certainly maintainable. An illus- 
tration of this occurs in Atchanuna. v. Subbarayudu. In that 


case the co-mortgagee admitted that he was not entitled to any. 


interest in the mortgage money and*the suit was held to be 
maintainable. The proposition is also clear from the observa- 
tions of their Lordships of the Privy Council in Sumtabala Debi 
v. Dhara Sundari Debi Chowduran?. But where there is no 
consent of the co-mortgagee then the plaintiff must make the 
co-mortgagee a party defendant and sue for his share of the 





1. (1903) 15 M.L.J. 496. 
2. (1919) L.R. 46 I.A. 272: LL.R. 47 C 175: 37 M.L.J. 483 (P.C.), 
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mortgage debt and must take care to see that he is proceeding 
against the whole of the mortgaged property. This, is also 
clear from the observations of the. Privy Councilin , the case 


‘just mentioned. Thus the real question in all such cases is not 


one of maintainability of the suit but what is the Court-fee to 
be paid by the plaintiff in such cases and perhaps though the 
point does not arise now. there is also the question of jurisdic- 
tion. In such cases, should the plaintiff pay Court-fee upon the 
whole of the.mortgage money or only upon his share? It is 
true that for realising his share-of the’ mortgage money he has 
to pray for sale of the whole property. That prayer is already 
in the plaint in the case before me. Why, therefore, the Sub- 
ordinate Judge should direct an amendment of the’-plaint by 
adding a prayer’in respect of the entire mortgagee’s interests I 
do-not see. The plaintiff already asked fora sale of the whole 
of the mortgaged property. If the whole of the mortgaged 
property realised more than the amount due on the document 
to all the mortgagees, the plaintiff will be simply paid his amount 
and the res of it will be held by the Court and will not be paid 
to the other co-mortgagees until they pay: their Court-fees, The 
fear that the Government: will be- deprived of the Government 
revenue while the whole of the mortgage amount is being real- 
ised and only -a sinall:.amount is -beitig paid as Court-fee, is 
therefore illusory»: After the trial of the case- anid the final 
decrée is passed, the Court will make a provision directing the 
(lefendants-mortgagees to pay -theit:'Court-fees within a certain 
time and if they do not pay the-Court-fees the amount will be 
paid -to-the mortgagor after--taking security. In such a case 
no mortgagee will allow his money fo go batk- to the mortga- 
gor’s hands owing to non-payment of Court-fees, so that -ulti- 
mately the Government will get the whole Court-fee -due upon 
the whole ‘of the mortgage money. The suit then becomés 
somewhat artalogous to a partition action the plaintiff paying 
Court:fees only on the share due to him; the other-sharers will 
be arrayed as defendants who will pay Court-fees-on the shares 
due to them’ and get decrees in. respect of their shares on pay- 
ment of such’ Court-fees. From this point of view, no -doubt; 
the suit really concerns the whole of the mortgage. I do not 
see why the plaintiff should be called upon to pay the Court-fees 
dtie on the whole of the mortgage amount. ` Cases are ‘not in- 
frequent in Courts where as incidental to the relief to be given 
to the plaintiff an issue has to be determined by the Court which 
imay have consequences much wider than the relief which the 
plaintiff ‘seeks ; for instance, an issue as to adoption in a suit 
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for rent or money due on a bond.or promissory note. . In such 
cases the plaintiff is not asked to pay Court-fees on all the pro- 
perties wh®h he gets by reason of the adoption. After all, the 
plaintiff seeks the assistance of the Court to get a certain relief 
and he pays Coart-fee$ on that relief. The fact that the Court ex- 
presses some opinion on a matter of a large value for giving 
the relief the plaintiff seeks is no reason .why the plaintiff 
should be made to pay a larger Court-fee. In the present case 
the plaint as framed sgems to be correct as already observed. 
If on sale of the whole of the property the amount realised 
becomes less than the mortgage amount due on the document, 
all the mortgagees must suffer rateable diminution of course 
subject to questions of priority raised by the plaintiff, as to 
which I say nothing now. Apart from such questions of prior- 
ity rateable diminution seems to be necessary and the plaintiff 
will get the amount due to him after calculating the propor- 
tionate amount. 

It is suggested to me by the respondents that’ there may 
be further questions arising in the case after the*sale of the 
mortgaged properties such as (1) personal decree against the 
_ mortgagor and his other properties if the sale proceeds are not 
sufficient to pay the mortgage amount, (2) the right of the mort- 
gagees to proceed against the surety who is the 11th defendant 
in the suit, and (3) any such other points that might possibly 
arise. It is said there is some compromise between the plain- 
tiff and respondents 7 to 10. The whole suit may be tried sub- 
ject to such terms,.whatever they are. If the case proceeds on 
the footing that the plaintiff and the defendant co-rhortgagees 
all stand somewhat in the position of plaintiffs as in a parti- 
tion suit, there is no objection to working out thè personal decree 
and even the rights against the sureties.in thjs very suit even 
assuming for a moment that the plaintiff does, not care to 
prosecute those remedies or compromised: the matter with the 
sureties or with the mortgagors. With this understanding the 
suit can be allowed to proceed without any need for further 
amendment remembering that the whole of the property sought 
to be sold’is really the entire mortgagee’s, interests which is after 
all the point which the Subordinate Judge seems to be particular 
about. With these observations I hold that no amendment of 
the plaint is. necessary and direct that the suit be permitted to 
proceed as it is. I make no order as to costs. 


SRo Sec Petition allowed. 
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[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen Compton Beastey, Kt., 
Chief Justice, Mr: JUSTICE ANANTAKRISHNA AIYAR AND MR. 
JUSTICE CURGENVEN, 


Abdul Sac alias Varusai Mohammad Sahib M Appellant* 
(Petitioner—2nd Defendant). 

v. ; 
Sundara Mudaliar and another .. Respondents 
(Respondents—Plainttff and 6th Defendant), 


Civil Procedure Code (V of 1908), S. 47 and O. 1, R. 10 (2)—Parties 
to suit—Defendants exonerated on ground of misjoinder—lWhether con- 
tinue as parlies—Duty of executing Court to consider judgment and plead- 
tngs—Persons shown to have been improperly inpleaded—Proper proce- 
dure. g 


Where certain defendants are held to have been improperly impleaded 
as parties to a suit and the suit is on that ground dismissed against them, 
they are not defendants against whom a suit has been dismissed as is 
provided by $. 47, Civil Procedure Code. In such a case it is proper for 
the executing Court to consider not only the decree but also the judgment 
and the pleadings and see whether upon the facts of the case the parties, 
although the suit was dismissed against them, really remained parties to 
the suit. 


Distinction between the case of dismissal of a suit „because of the 
plaintiff abandoning his claim against the defendant and the case of a 
dismissal on account of misjoinder of parties pointed out. 


Krishnappa v. Periaswami, (1916) I.L.R. 40 M. 964: 32 M.L.J. 532, 
approved. 


It is the duty of a Trial Judge to strike out the name of a party im- 
properly impleaded. It is quite a wrong procedure to dismiss the suit 
against him. 

Appeal against the order of the District Court of Madura, 
dated 20th day gf March, 1928 and made in A.S. No. 208 of 
1927, preferred against the order of the Court of the District 
Munsif of Madura Taluk at Madura, dated 10th October, 1927 
and made in M.P. No. 280 of 1927 in O.S. No. 348 of .1917, 


‘2nd Additional District Munsif’s Court, Madura. ` 


T. L. Venkatarama. Aiyar for appellant. 
S. T. Srinivasagopalachari for respondents. 


The Court delivered the following 


JUDGMENTS. The Chief Justice —This. case has been re- 
terred to us by our brother Jackson, J., because the question for 








*A.A.A.O. No. 102 of 1928. . 24th April; 1930. 
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decision by us has been the subject of conflicting decisions in 
Krishnappa v. Periaswami and Sethu Konar v. Ramaswami 
Konar? ~^ 


The question before us arises out of proceedings in execu- 
tion. The 2nd defendant in Original Suit No. 348 of 1917 on 
the file of the 2nd Additional District Munsif’s Court of Madura 
is the appellant here. +The facts of the case may be briefly stated 
as follows. One Kaliappa Pillai was the original owner of 
the properties, the subject-matter of the suit. He left a widow 
and an adopted son Ramaswami Pillai. In 1889 the latter 
released the suit properties in favour of his adoptive mother. 
She sold the property in 1894 and between that date and 1909 
there were different purchasers. In 1909 the appellant be- 
came thé purchaser of the property and created a usufructuary 
mortgage in 1910 in favour of the 6th defendant. In 1906 


mortgage and bring the properties to sale. Ramaswami’s son 
was the Ist defendant and defendants 2 to 5 were impleaded 
in that suit and also the 6th defendant the usufructuary mort- 


a decree against the Ist defendant. In the judgment he states 


“2nd defendant claims an independent title He has endorsed on 
the plaint that he does not derive his title from the mortgagor but quite 
independently of him. Therefore, he is not a necessary party to the suit. 
The suit must be therefore dismissed with costs against defendants 2 to 6, 
Plaintiffs will get a decree against the other defendants in the suits’ 

In the decree ‘also the suit was dismissed as against defend- 
ants 2 to 6. An execution petition was then presented: by the 
plaintiff to’ bring the property to sale. No notice was given to 
the other defendants. He dispossessed the 6th defendant who 
was then in possession of the Property. The appellant then 
presented an application- to put the 6th defendant in possession 
of the Property. “The 1st respondent disputed the appellant’s 
title on the merits and put him to proof of all the sales and pur- 
chases. The District Munsif held that the plaintiff (1st res- 





1. (1916) I.L.R. 40 M. 964: 32 M.L.J. 532. 
2 (1925) I.L.R, 49 M. 494: 50 M.L.J. 205, 
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pondent) was not entitled to evict the defendants. mne order 


the District Munsif stated: 
“The plaintiff is not entitled in cxecution of this decreto evict the 
6th defendant or defendants 2 to 5” 


The, Ist respondent appealed to tke District Judge at 
Madura, who held that the question of title as between the 1st 
respondent and defendants 2 to 6 should have -been investigated 
and that since the defendants 2 to 6 were parties to the suit, 
the 1st respondent was barred by section 47, Civil Procedure 
Code, from instituting a separate suit, but that the application 
under section 47 of the Civil Procedure Code could have been 
treated as a suit if the learned District Munsif considered it 
sufficiently complicated. The appellant’s contention here is that 
the question of his title and the 6th defendant’s title was not a 
matter which codid be gone into in the execution proceedings. 


The question is whether defendants 2 to 6 in the suit are, 
under the provisions of section 47 of the Civil Procedure Code, 
defendants against whom a suit has been dismissed and there- 
fore partieseto the suit, The contention of the appellant is that 
as the defendants were held not to have been properly impleaded 
in the suit and the suit on that ground was dismissed as 
against them, they are not defendants against whom a suit has 
been dismissed as is provided in section 47 of the Civil Proce- 
dure Code and that there is a distinction between the dismissal 
of a suit on its merits and a dismissal through misjoinder ‘of 
parties. , Two views upon this matter have been taken. There 
is the broad view of the-section taken in Kr ishnappa v. Peria 
swami and the narrow view of it in Sethu Konar v. Rama- 

swami Konar*, Before proceeding to deal with the cases upon 
this point; reference must be made to O. 1, R. 10 (2), Sche- 
dule -I of the Civil Procedure Code which provides that the 
Court may at an} stage of the proceedings order the name of 
any’ party intproperly joined to be struck out.. The District 
Munsif having found that defendants 2 to 6. had been impro- 
perly impleaded in the. suit should have ordered their names to 
be struck out instead of “dismissing the suit as against them. 
The broad view of section 47 of the Civil Procedure Code is 
that it is. proper for the Court in execution proceedings to con- 
sider not only the decree itself but the judgment and the plead- 
ings and see whether upon the facts of the case the parties, 
although the suit was dismissed as against therm, really remain- 


ed, parties to the suit. The narrow view of the section is that 





1. (1916) I.L.R. 40 M. 964: 32 M.L.J. 532. 
Z. (1925) I.L.R. 49 M, 494: 50 M.L.J. 205; 
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it is not appropriate to the executing „Court to consider any- 
thing else but the fact that the suit was dismissed as against 
the defendants—no matter what the reasoris were for such dis- 
missal. That of course is placing the strictest and narrowest 
construction op sectitn 47, 


In Krishnappa v. Periaswami Ayling and Kumaraswami 
Sastri, JJ., held that where a party to a mortgage suit, who sets 
up a title adverse to both the mortgagor and the mortgagee, 
has been exonerated frem the suit on the ground of misjoinder 
and his claim has not been adjudicated upon in the suit, he 
does not remain a party to the suit for the purposes of section 
47 of the Civil Procedure Code. The order of the Judge in 
the trial Court was an order exonerating the defendant with 
costs as he was an unnecessary party to the suit. It was argued 
in the appeal that notwithstanding this exoneration,‘ he still 
continued to be a party, to the suit and that the Lower Appel- 
late. Court should have gone into the question of his title. On 
page 966 in the-judgment of the High Court it is stated: 

. k -a e 

“The exoneration “in the present case having been on the ground of 
misjoinder we are of- opinion that the party whose claim was not adjudi- 
cated upon does not remain a party tọ the suit for the purpose of section 
47 of the Code of Civil Procedure. Exoneration from the suit may be due 
to.various causes and the question whether a'party remains on record’ for 
the purpose of section -47+in spite of -such exoneration will depend upon 
the- nature and‘ scope of the: order having regard-to the pleadings and the 
reason, which. led to such dismissal or. exoneration. To-hold that in cases 
Of misjoinder ‘(and consequent refusal. of ‘the Court to adjudicaté upon the 
particular matters in’ contest) the party ‘whose: claim was not adjudicated 
upon and who was exonerated remains a party to the suit would lead to 


the anomaly that the Court would be bound in execution proceedings to 
decide the very questions which it ‘refused to determine in the suit.” 


And again at page 968: 
“As pointed out in Venkatapathi Naidu v. Subraya Mudali® the mere 


fact that the name of the exonerated party is not forfhally removede from 
the “record pursuant to the order exonerating him would not affect the 


question as to whether he-‘remains a party.” ~ 


The case was referred to in Samnamma v. Radhabhayi*, a 
decision of the Full Bench: which held that where a person has 
been properly. impleaded as one of the defendants in a suit but 
the suit ‘is, dismissed tas against. him onaccount of the plain- 
tiffs election to abandon his case so far as it, affected that de: 
fendant, such . a person is a defendant against whom’ a suit has 
heen dismissed within section 47, Civil Procedure Code. ` ` 

1. (1916) 1.L.R. 40 M. 964: 32 M.L.J. 532. 
at © 3 (1907) 17°M.L.J. 416 ° >. 
4. (1917) 1.L.R. 41 M. 418: 34 M.L.J. 17 (F.B.)., 
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_ On page 424, Sir John Wallis,.C.J., states: 

“The case which came before the Court in Krishnappa v. Periaswami> 
of a misjoinder of causes of action and of the plaintiff being, required to 
proceed with one cause of action ‘only and the suit being “dismissed as 
against the defendants who had been joined in respect of the other 
cause of action only, may possibly stand 8n a ifferent footing, 
as to hold that the cause of action which the Court was prohi- 
bited from trying may be gone into in execution by virtue of section 47, 
goes far to defeat the prohibition of joinder, and such a construction of 
section 47 should, therefore, be avoided ‘if it is possible to do so. As that 
question is not before us, I express no opinion upon it, and will only say- 
that the proper course in these cases appears te be for the Court to exer- 
cise the power, which it now has under O. 1, R. 10: (2), of ordering at 
any stage of the proceedings, the name of a defendant improperly joined 
to be struck out, instead of dismissing the suit as against him. That will, 
as held by the Full Bench in Ramaswami Sastrulu v. Kameswaramma, 
have the effect of taking him out of the operation of section 47 which 
ought not to apply to him, seeing that he has no reat concern with the suit.” 


Although Sir John Wallis does not definitely decide the 
point, it is obvious that he approved of the spirit of Krishnappa 
v. Periaswami? and he certainly has given very strong reasons 
for holding that the Bench in that case took the correct view. 

1 will how turn to Sethu Konar v. Ramaswani Konar? 
where a Bench of this Court took the opposite view 
to that taken in Krishnappa v. Periaswami’. That was 
a suit for sale on a mortgage and a person claimed 
the property by a title paramount to that of the 
mortgagor and he was joined as a defendant. But the final 
decree merely stated that he was exonerated without removing 
his name from the record and it was held that he should be 
considered as continuing to be a party to the suit. The reason 
for decidifg this case in that way was that the Bench consi- 


dered that the ground on which a party is exonerated from the 


suit can never determine whether he continues or ceases to be a 
party but will depend entirely upon whether his name has been 
struck off from or retained on the record. This of course is 
applying section 47 in its strictest sense. 

Another case on this point is Linga Aiyar v. Lakshmanan 
Chettiar,’ a decision of Odgers and Viswanatha Sastri, JJ. The 
2nd defendant in that suit had his name by consent struck off 
by the District Munsif but his name was, retained in the cause 
title in the decree which was finally drawn up and it was held_ 
that in spite of his name being struck off, he was a party to the 
suit within the meaning of section 47 and the explanation there- 











1. (1916) I.L.R. 40 M. 964: 32 M.L.J. 532. 

2. (1925) I.L.R. 49 M. 494: 50 M.L.J. 205. 
5. (1900) I.L.R. 23 M. 361: 10 M.L.J. 126 (F.B.). 
' 6. (1925) 50 M.L.J. 387. 
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to, but it was stated that striking out is the proper procedure to 
be employed in the case of misjoinder, that in any other case 
the proper Nurse is dismissal and that striking off of the name 
is not appropriate to a case of a party against whom the 
plaintiff does not wish to proceed further. In that case there 
was fo question of a misjoinder of parties as the defendant was 
properly impleaded inthe suit? Another case directly in point 
is U Kala v. Ma Hnin U' and there Krishnappa v. Periaswanu* 
and Sannamma v. Radhabhayit were followed; and it was held 
that where a suit is dismissed against a person on the ground 
that he was wrongly joined as a party having no real concern 
with the suit, such a person does not remain a party to the suit 
for the purpose of section 47 of the Civil Procedure Code and 
that a more appropriate way, in case of misjoinder, is to strike 
out the name of the party under O. 1, R. 10 (2) of the Code 
so as'to take him out of the operation of section 47. 

` The contrary view was taken in Abdul Kasim v. Thambu- 
Sanii Pillai, There a defendant was exonerated by the decree 
in the suit with the result that the suit was dismissed as against 
him but his name was not actually removed from the record and 
it was held that he did not cease to be a party to the suit on that 
account. That was a decision of a Bench consisting of Oldfield 
and Krishnan, JJ. This case was referred to in Krishnappa v. 
Periaswami'. No reason for the exoneration of the defendant 
is given either in the statement of the facts of the case or in 
the judgment which is a very short one. In Venkataswami v. 
Chidambaram? it was held that a defendant whose name 
appears in the decree without having. been struck off previously 
from the record is a party within the provisions of section 47 
of the Civil Procedure Code. There the 4th defendant set up 
a title adverse to both the mortgagor and the mortgagee, and 
was held not to be a necessary party and ordered, to be struck 
out of the suit. The order was: 

“4th defendant is not a necessary party and is exonerated with costs.’ 
The Bench consisting of Sadasiva Aiyar and Phillips, JJ., 
thought that section 47 was perfectly- plain in its terms. In 
Ramaswami Sastrulu Y. Kameswaramma® it was held that a 
party defendant exonerated from the suit, the suit being dis- 
missed against him, is a party to the suit. This case also wag 
referred to-in Krishnappa v. Periaswami* but was held distin- 





1. (1916) I.L.R. 40 M. 964: 32 M.L.J. 532, 
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5. (1900) I.L.R. 23 M. 361: 10 M.L.J. 126 (F.B.). 
7. (1927) I.L.R. 5 Rang. 110. 8. (1916) 5 L.W. 701, 
9. (1917) 23 M.L.T. 206. 
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guishable because it did not appear to be a case of exoneration 
of a party by reason of misjoinder of causes of action. 


Mr. Srinivasagopalachari in the course of his-Argument on 
behalf of the respondent contended that the construction placed. 
upon section 47 of the Civil Procedure Code in Krishnappa v. 
Periaswami: ought not to be placed upon it because of the 
inconvenience it would cause to the litsgant public and those 
who have to advise them and because it would put an unrea- 
sonable burden upon the executing Court if that Court had to 
consider not only the decree but the judgment and the plead- 
ings in the suit instead of merely taking the decree itself. I 
can see no force in this latter contention as it is the duty of a 
Court not only to refer to the decree but also the judgment 
and the pleadings. In the case before us no inconvenience could 
have been occasioned by this procedure because the judgment 
of the District Munsif upon this point is contained in a very 
few lines. He further contended that there can be no distinc- 
tion between the case of a defendant against whom the plain- 
tiff abandons his claim and the suit is accordingly dismissed 
as against himeand a person who has the suit dismissed 
against him on account of misjoinder. In my view, the two 
cases are quite different. In the former case he may be a pro- 
per party to the suit but yet the plaintiff either does not.wish 
to take a decree against him or feels that he is unable to prove 
his claim and he is not a person to whom O. 1, R. 10 (2) 
applies. In the latter case, on the other hand, he is a person 
who ought never to have been made a party to the suit at all 
and not having been properly impleaded, the plain duty of the 
Court is to strike his name out. If the respondent’s contention 
is correct, then it means that, although the appellant ought not 
to have been made a party to the suit and the District Munsif 
held that he had been improperly impleaded and instead of 
striking his name out adopted the wrong procedure in dismiss- 
ing the suit as against him, he is to be placed in a worse posi- 
tion than a party in resptct of whom the Court does adopt the 
correct procedure. It seems to me to be a contradiction to say 
that a person who is held at the trial Of the suit not to be a 
proper party to the suit remains still a party to the suit. I am 
clearly of the opinion that Krishnappa v. Periaswamt* was 
correctly decided and the appeal to the Lower Appellate Court 
was incompetent. The appeal must accordingly be allowed with 
costs. 


t (1916) I.L.R. 40 M. 964: 32 M.L.J. 532. 
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I.cannot leave this. case without pointing out that it is the 
duty of the. Trial. Judge to strike out the name of a party im- 
properly intaleaded. It is quite a ne procedure to dismiss 
the suit as against him. 

Anantakristna Abyar, J—I agree. 

Curgenven, J—I agree. 

B.V.V. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JYSTICE WALLACE AND Mr. JUSTICE 

ANANTAKRISHNA AIYAR. 


In re Kolanda Nayakkan ... (Prisoner), Appellant.* 
Penal Code (XLV of 1860), S. 302—Sentence—Age of accused—Mur- 

der not wholly deliberate or cold-blooded—Offence committed under recent 

provocation—Lesser senience of transportation for life. 

Beyond the provisions of Ss. 82 and 83, the Penal Code does not say 
anything about there being any age-limit for the capital sentence. In cases 
where the murder has been deliberately planned and is of a cold-blooded 
nature, whatever the age of the accused, provided his case does not come 
under S. 22, Madras Children Act, 1920, the death sentence will be .the 
appropriate one. But where the murder cannot be said to be wholly deli- 
berate or cold-blooded, and is shown to be the result of recent. provocation, 
which in an immature mind might assume exaggerated importance, the 
lesser sentence of transportation for life and not the eapital sentence may 
be the more appropriate one. 

Trial referred by the Court of Session of the Coimbatore 
Division for confirmation of the sentence of death passed upon 
the appellant in Case No. 4 of the Calendar for 1930. 

V. L. Ethiraj and N. Somasundaram for appellant. 

The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. . 

The Court delivered the following 

JupcmMEentT.—The accused has been convicted by the learned 
Sessions Judge of Coimbatore of the offence of murder and 
sentenced to death. e 

The charge against him was that at about 41 o'clock on 
the 20th of October last he stabbed one Abdul Muthu in the 
streets of Tiruppur and inflicted upon him seven incised wounds 
three of which were fatal. The mah after running for some 
‘distance collapsed and died practically on the spot. The eye- 
witnesses to the attack are P.Ws.-2, 3, 4, 5 and 12. That it 
was the accused who so attacked the.deceased has not been seri- 
ously disputed by the learned counsel for the accused, although 
he would suggest that the series of blows occurred in quicker 
succession. than the eye-witnesses would say, and perhaps it 
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may be allowed that on the medical evidence it is a little diff- 
cult to imagine how the deceased was able to run about 180 
yards after receiving the blows which the medical p&rtificate de- 
scribes, and it may be that the attack was something more rapid 
and not quite so deliberate as the eye-wittlesses would make out. 
The offence prima facie is clearly murder. There can be no 
doubt that the person who inflicted: with a knife such fatal 
wounds on the deceased certainly intended nothing short of in- 
flicting death. We cannot find any extenuating circumstance 
which would bring the offence to anything less: than murder. 
There is no question of self-defence raised, nor is there any 
such case appearing in the prosecution evidence. It has been 
suggested that the accused had a certain amount of provocation, 
but the only provocation that has been spoken to by prosecution 
witnesses occurred a couple of hours earlier than the offence and 
cannot, therefore; easily be described as grave and sudden. The 
only defence put forward by the accused is that the case is a 
false one and has been got up by his enemies. But there is 
really no motive elicited why the eye-witnesses should lend 
themselves to a false case against the accused. There can be 
no doubt that tHe learned Sessions Judge is correct in convict- 
ing the accused of the offence of murder, and the only question 
which remains is whether the capital sentence in the circum- 
stances was an appropriate one. 

The accused is stated to be aged about 15. Both the com- 
mitting Court and the Sessions Judge say that.he looks more, 
that he looks about 18; so far as the records show, it may be 
taken thaf he is about 15 years of age, but his age has ‘not been 
definitely determined. A plea has been put forward that in the 
case of a youth the capital sentence is.inappropriate. To the 
proposition put,thus broadly we cannot assent. Beyond the 
provisions of sections 82 and 83, the Penal Code does not say 


‘anything about there being any age-limit for the’ capital sen- 


tence; and, in cases where the murder has been deliberately 
planned and is essentially of a cold-blooded and contemptible 
nature, we think that usually, whatever the age of the accused 
might be, provided his case does not come under section 22, 
Madras Children Act (IV of 1920), the death sentence would be 
the appropriate one. This Court has, for example, in cases 
where the accused had been convicted of decoying away child- 
ren and cutting their throats, or drowning them, or. putting 


„them away, in order to possess themselves of a few rupees 
.worth of jewels, held that, in spite of the murderer being a 


youth (about 18 years old), the capital sentence would be the 


e 
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orily appropriate sentence. But where the murder cannot be Ror ee 
said to be wholly deliberate and.cold-blooded, and where there In re, 
may be aXertain amount of legitimate provocation. rankling, ` 
which in an immature mind might assume an exaggerated im- 
portance, we éhink fhat the capital sentence might in certain 
cases not be the appropriate one. In the present case, apart 
from the question whether the accused is entitled to the benefit 
of the provisions of section 22 of the Madras Children Act, we 
have evidence that within about a couple of hours before the 
occurrence the accused and the deceased had been quarrel- 
ling, and that the deceased, who is described by the prosecution 
witnesses themselves as a bully and the terror of the village, 
had assaulted this boy and had given him several blows; about 
two hours later the accused retaliated by stabbing the deceased 
in the manner described. There is, therefore, in the present 
case this amount of recent provocation which justifies us in 
describing the murder as not deliberately cold-blooded and in- 
herently vicious. In these circumstances we think that the ade- 
quate sentence will be the lesser sentence of transportation for 
life. eae 
We therefore reduce the capital sentence to one of trans- 
portation for life. -> i i 
BV.V. Sentence reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT:—MR. JUSTICE SUNDARAM CHETTY. 
Nappalli Kandiyilthamasikkum Puthiyottil Kanhi- 


ratan Govinda Kurup .. Appellant** (Plaintiff) 
v. 
Chowakkaran Keloth Beekku alias Beekutti Umma 
(dead) and others e.. Respondents 


(Defendants Nos. 1 to 4 ang 15). 
Transfer of Property Act (IV of 1882), Ss. 7 and 105—Lease by Govinda 
minor—Validity. : Kurup 
A lease by a minor is void. _ That it was only executed by the lessee v. 
in ‘favour of the minor lessor and not bẹ the lessor does not cure its  Chowakkaran 
invalidity. A lease is essentially a bilateral contract. ron 
Mohori Bibee v. Dhurmodas Ghose, (1902) L.R. 30 I.A. 114: I.L.R. , 
< 30 Cal. 539 (P.C.). relied on. 
` Syed Ajane Sahib v. Ananthanarayana Aiyar, (1910) I,L.R. 35 Mad. 
95: 21 M.L.J. 202 (F.B.), referred to. Bal 
- Raghavachariar v. Srinivasaraghavachariar, (1916) I.L.R. 40 Mad. 
308: 331 M.L.J. 575 (F.B.), distinguished. ` 


Second appeal against the decree of the Court of the Sub- = 
ordinate. Judge of Tellicherry in A.S. No. 382 of 1925 (A.S. 


=q YSA, No, 1947 of 1926. - 2nd September, 1930. 
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No. 551 of 1924, District Court òf North Malabar) _ preferred 
against the decree of the Court of the Principal District Munsif 
of Tellicherry in O.S. No. 475 of 1923. 

C. S. Venkatachariar and V. P. Karunakaran Nambiar for 
appellant. 

K. Kuttikrishna Menon and A. Atchuthan Ne ambiar for res- 
pondents. 

The Court delivered the following 

Jupcment.—Plaintiff is the appellant. On the strength of 
a lease of immoveable property (lands)’ granted to him by de- 
fendants 1 and 2 by means of the registered Marapat, dated 
28th December, 1919 (the original of Ex. B), which was exe- 
cuted by the plaintiff to defendants 1 and 2, he filed the present 
suit to recover possession of those lands from defendants 3 and 
4, who are in occupation thereof, as lessees under the tarwad 
of 1st defendant, under a renewed lease granted by the 14th 
defendant as Karnavan on 13th January, 1920, as per Ex. I. 
Both the Lower Courts have held that the plaintiff has not 
acquired a valid right to the suit property under the lease set up 
by him and dismissed his suit. 

The Ist defendant belongs to a rich Moplah tarwad. In 
1918 and 1919, the then Karnavan, Makki Keyi allotted some 
properties of the tarwad for the maintenance. of 1st defendant 
(a minor) under the deeds Exs. III and IV. The suit lands. 


‘are comprised in Ex. IV. There is no doubt that when the 


melcharth was given to the plaintiff as per Ex. B, dated 28th 
December, 1919, the 1st defendant who was a minor, was the 
sole owner* thereof. The 2nd defendant is her husband. The 
Marupat or the lease deed (Ex. B) was executed by the plain- 
tiff (lessee) to defendants 1 and 2, but the 2nd defendant had 
no right or interest in the suit property, and was not there- 
fore competent to grant a lease of the same. The custom alleg- 
ed by the plaintiff, whereby the husband of a Moplah woman 
has the right to manage the properties given to her for main- 
tenance, in order to make, out the validity of the lease in ques- 
tion, treating it as one granted by the htsband (2nd defendant), 
has been found by the Lower Appellate Gourt to be unproved. 
I accept that finding as correct. The question therefore has to 
be decided on the footing that the lease in question was granted 
to the plaintiff by the 1st defendant (the owner of the suit pro- 
perty) when she was a minor. Is such a lease valid and en- 
forceable? i aes. 
A lease of immoveable property, as defined in section 105 
of the Transfer of Property Act, is a transfer of a right to 
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enjoy such property, made for a certain time or in perpetuity, a 
in consideration of payment of rent in cash or kind. A v. 
lease is neNgsarily a transfer of an interest in immoveable pro- Sra 
perty by the lessor in favour of the lessee. A minor is not Beekku. 
competent to oontracf, and, under section 7 of the Transfer of 
Property Act, it is only a person competent to contract and 
entitled to transferable property, that can transfer such pro- 
perty, either wholly or in part to another person. Any trans- 
fer of such an interest,by the lst defendant (a minor) by the 
transaction of lease relied on by the plaintiff would, therefore, 
be void. A sale is a transfer of ownership. in immoveable pro- 
perty, in exchange for a price. A mortgage is the transfer of 
an interest in immoveable property, in consideration of a loan, 
for securing the repayment of it. There is no doubt that a sale 
by a minor, and a mortgage by a minor, are invalid, and un- 
enforceable. In Mahori Bibee v. Dhurmodas Ghose their 
Lordships of the Privy Council have held, that not only is a 
mortgage made by a minor void, but even on a decree being 
given declaring the mortgage invalid, the lender “was not’ en- 
titled to the repayment of the money advanced to the minor 
under that invalid mortgage. It is not conceivable how a lease 
by a minor can be valid, while a sale or a mortgage by a minor 
is void, if regard be had to the fact that just as in the case 
of sale or mortgage, there is a transfer of an interest in im- 
moveable property, namely, the right to enjoy such property in 
a lease by the lessor to the lessee. 

Mr. C. S. Venkatachariar for the appellant made a stre- 
nuous endeavour to differentiate a lease by a minor, from a sale 
or a mortgage by a minor, inasmuch as the Marupat of the 
lease deed (Ex. B) was executed not by the minor (Ist de- 
fendant) but by the plaintiff (lessee) to the Ist defendant 
(lessor). It is true that in the case of a sale ar a mortgage, 
the deed should be executed by the seller, or the mortgagor. 
But in the case of a lease section 107 of the Transfer of Pro- 
perty Act does not expressly state by whom the registered in- 
strument should be executed, the lessor, or the lessee, or both, 
It has been held by a Full Bench of this High Court in Syed 
Ajam Sahib v. Ananthanarayana Aiyar? that the registered in- 
strument referred to in that section need not necessarily be an 
instrument signed by the lessor, and such a lease may be created 
by a registered instrument signed by the lessee and accepted by 








1.- (1902) L.R. 30 I.A. 114: I.L.R. 30 C. 539 (P.C. 
2. (1910) I.L.R. 35 M. 95: 21 M.L.J. 202 (F.B. 
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the lessor. The fundamental. conception of .a lease involves 
the transfer of an interest in immoveable property by the lessor. 
to, the lessee, and if a valid lease can be created egf by a re- 
gistered instrument signed by the lessee and. accepted by the 
lessor, it must be deemed to have effected? a tramsfer of an in- 
terest in immoveable property by_ the lessor to the lessee. If 
by.reason of the lessor’s minority, he is „incompetent to make 
the transfer at all, the fact that the instrument is not signed 
or executed by him, but only to him cannot make any differ~ 
ence., By necessary implication, it amounts to a transfer by the 
lessor (in this case, a minor) and if it should be contended, that. 
because Ex. B is not signed or executed by the Ist defendant, 
there was no transfer by the minor, it would follow, that there 
was no lease at all. It seems to me clear that the invalidity 
of the lease in question by reason of the minority of the lessor. 
cannot be got over by the circumstance that the instrument 
Ex. B was executed to her, and not by her. A lease is essen- 
tially a bilateral contract. On the part of the lessor, there must 
be a transfer of an interest in immoveable property by him and 
on the part of the lessee, there must be a promise to pay the 
rent. These are reciprocal considerations. In the present case, 
the lease deed Ex. B though executed by the lessee (plaintiff) 
expressly recites “you have hereby demised to me the said two 
items of property”. It means, that under this deed executed 
by me and accepted by you, you have transferred the right to 
enjoy the two items to me. Such a transfer by a minor, who 
is incompetent to make the transfer, is now sought to be en- 
forced by the plaintiff as the basis of his claim to recover pos- 
session of the properties from defendants 3 and 4. This case 
has, in my opinion, no close analogy to a case of a sale in favour 
of a minor who has already paid the price, or a mortgage in 
favou¥ of a minor who has already advanced the loan. The 
Full Bench décision in Raghavachariar v. Srinivasaraghave- 
chariar® deals with such a mortgage in favour of a minor. The 
observations in the judgment of the learned Chief Justice in that 
case’ seem to be quite in consonance with the contention of the 
respondents in respect of the lease in questjon. There is a very 
élaborate discussion in the judgment of Srinivasa Aiyangar, J. 

in that case, and reference was made to several passages in that 
judgment by the learned Advocate for the appellant. After a 
careful consideration, I am unable to find any definite pronounce- 


- ment in that judgment for holding that the lease in the present 


ta ee m 


3, (1916) I-L.R. 40 M. 308: 31 M.L.J. 575 (F.B.). 
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case relied on by the plaintiff is valid and enforceable. I.agree 
with the Lower Appellate Court’s view on this point. 


The Nemissal of the plaintiff’s suit is therefore correct, and 
this second appeal ig dismissed with costs. 
S.R. : Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE WALLACE AND MR. JUSTICE 
JACKSON. . 


K. Ramaraja Tevan and others .. Prisoners* (Accused). 


Indian Penal Code (XLV of 1860), Ss. 143, 144 and, 149—Criminal Pro- 
cedure Code, Ss. 233 and 235—Persons assembled with the common object 
of shooting and looting—Wheither members of an unlawful assembly— 
Whether the various acts of which the accused were found guilty formed 
une transaction—Preparation whether punishable. 


Twenty to thirty persons armed with guns- and sticks came 
with the. common object of shooting one S and looting his 
house. There ensued a stampede in which one of the persons was 
shot through and another was mortally wounded and died Subsequently of 
it. The accused were all found guilty of being members of an unlawful 
assembly under S. 143 of the Indian Penal Code andethose that fired being 
.armed as they were with deadly weapons were found guilty under S. 149 
and accordingly two were convicted of murder and one for attempt at 
murder. 


~ Held, (1) that since the accused formed themselves into a body with the 

intention. of looting and shooting one S and frightening away any one who 
tried to prevent them, the whole affair from the formation to the disrup- 
tion of this assembly seemed obviously to be one transaction and hence 
there was no misjoinder in contravention of S. 233 of the Criminal 
Procedure Code; ° 


(2) that after people had formed themselves into an unlawful assem- 
bly and decided upon their common object, preparation towards that com- 
mon object was prosecution or following up and if the preparation happened 
tc be an offence, then they were equally liable. è 

e 
Unless the impugned procedure was one that was not only prohibited 
by the Code but also worked actual injustice to the accused, it could not be 
said that there had been a failure of justice. 
Abdul Rahman vx. King-Emperor, (1926) L.R. 54 I.A. 96: I.L.R. 
5 R. 53: 52 M.L.J. 585 (P.C.), followed. 


Trial referred hy the Court of Session of the Rammnad 
Division at Madura for confirmation of the sentence of death 
passed upon the Ist and 3rd accused and appeal by accused 1 
to 16 against their conviction and sentence by the same Court 
in Sessions Cases Nos. 42 and 49 of 1929. 


g 





*Ref. Trial No. 155 of 1929. - llth February, 1930. 
Cr. Appeal No. 556 of 1929. 
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Nugent Grant and U. Somawndaram for accused. 


The Public Prosecutor (L. H. Bewes) for ia 
The Court delivered the following 


e 
JupcMENT.—The sixteen appellants do nôt -dispute the 
Lower Court’s findings of fact. 


On 11th April, 1929, at Khansapuràm, 20 to 30 persons 
came from the north armed with guns and sticks with the com- 
mon object of shooting Sangiah Tevan*and looting his house. 
When they were 50 yards off the house, one Sundara Tevani, 
‘P.W. 10, tried to dissuade them, and Krishna Tevan, P.W. 11, 
who belongs to Sangiah’s faction, abused them. Krishna Tevan 
was hit on the head by accused 13, and then two more of the 
opposite faction, Alagu and Sangiah, ran up. The Ist appellant 
shot Alagu, and the third shot Sangiah. ‘Then the fourth fired 
into seven persons who came to help them, after which there 
was a general stampede. Alagu was shot through his heart and 
died immediately. Sangiah had his leg broken and died of 
gangrene on the 14th. 


The learned "Judge has found that the shooting and the 
assault upon Krishnan were the sudden outbreaks of individual 
members of the assembly, and therefore presumably were not in 
prosecution of its common object. Accordingly he has acquit- 
ted all the appellants of rioting. But he has found ‘them all 
guilty of being members of an unlawful assembly under sec- 
tion 143, Indian Penal Code, and inasmuch as the men who 
fired (appellants 1, 3 and 4) undoubtedly had guns, he has 
found all guilty, either directly, or constructively by the provi- 
sion of section 149, of being armed with deadly weapons while 
being members ef an unlawful assembly, the offence under 
section 144, Indian Penal Code. 


Accused 1 and 3 are found guilty of murder, section 302, 
Indian Penal Code, and accused 4 guilty of attempted murder, 
section 307; Indian Penaf Code. 


Accused 13 is found guilty under sectfon 323. It is argued 
by Mr. Nugent Grant that none of those convictions can stand 
because the two murders, the attempted murder and the hurt 
were several and independent transactions which had no real 
connexion with the unlawful assembly. For every distinct 
offence of which any person is accused there must be a separate 
charge (section 233), unless they are so connected together as 
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to form the same transaction"(section 235), and the misjoinder 
of chargeg in this case has in fact occasioned a failure of justice. 

To th® plea there would seem to be three sound answers. 
In the first place it cagnot be said that there has been a failure of 
justice. Supp®sing that the murders and assaults were quitè 
unconnected with the object of the unlawful assembly, a Court 
which had joined them all together in one trial might well have 
been led to attribute to the assembly force and violence of which 
it was entirely innocent, and so might have found it guilty of 
rioting; and had this one terminated in a conviction of rioting it 
would be impossible to say that. the irrelevant consideration of 
the extraneous offences had not influenced the mind of the 
Court. But the charge of rioting was dismissed, and it must 
be said that the mind of the Court, though dangerously exposed 
to infection, proved absolutely immune. 


No doubt ever since the pronouncement of the Judicial 
Committee in N. A. Subramania Aiyar v. King-Emperor’, it 
has been the general practice to assume that, if a mandatory 
provision of the Code has been infringed in framing the charge, 
the Court must of necessity be held to have dailed in adminis- 
tering justice to the accused. Section 537 affords no real 
ground for any such assumption, and the Judicial Committee 
itself, when it had occasion to refer to N. A. Subramania Aiyar 
v. King-Emperor: in Abdul Rahman v. King-Emperor’, clearly 
indicated that the impugned procedure must be one that is not 
only prohibited by the Code, but also works actual injustice 
to the accused. In the latter case the Code was clearly in- 
fringed, but the curative provision of section 537 was consi- 
dered a sufficient remedy. 


In the second place, whatever conclusion was finally arrived 
at by the learned Judge, it is clear that before the evidence was 
heard it must -have been a very open quesfion whether 
the shooting was or was not in prosecution of the com- 
mon object. It is a question of degree. If the men 
who protested had been ranged on the doorstep of 
Sangiah’s house, it wquld be hard to say that shooting them was 
not in prosecution of the looting. What if they were five, ten, 
fifty yards away? It is a matter that could only be decided 
after a most careful consideration of the evidence as a whole; 


and it cannot be said that to have accused these persons of: 
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1. (1901) L.R. 28 I.A. 257: ILL.R. 25 M. 61: 11 M.L.J. 233 (P.C.). 
2. (1926) L-R. 54 LA, 96: I,L-R. 5 R, 53: 52 M.L.J. 585 (P.C.), 
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frivolous. If the charge could bă postponed till after the con- 
viction, a more perfect symmetry might be attained, but unfor- 
tunately that cannot be; and the charge of necesg#y must be 
founded upon the accusation (cf. Abdul Salim v. Emperor’). It 
cannot’ be said therefore that there has been anys misjoinder in 
contravention of section 233, Criminal Procedure Code. 


In the third place, even supposing that the ultimate finding 
governs the charge, so that the Court was precluded from 
charging as though the shooting had been in prosecution of the 
common object, still it cannot be said that the whole affair was 
not in the course of the same transaction. The accused formed 
thémselves into a body with the intention of looting and shoot- 
ing Sangiah Tevan and frightening away any one who tried to’ 
prevent them; otherwise, there is no explanation for 
such a display of force. It has never been held that 
in: a transaction . all the persons engaged must have 
a common object. Taking the transaction to be the 
adventure of private war upon which the appellants em- 
barked on-Afril 11th, a historian of that transaction would 
hardly omit all mention of the shooting as belonging to a totally 
different transaction. As- Benson, J., observes in :Choragudt 
Venkatadri v. Emperor’, “it is neither necessary nor advisable 
to attempt to define the expression ‘the same transaction’. 
which the Legislature has left undefined.” Each particular 
case must be tried by common sense and common knowledge 
of language, and if these tests be applied, the whole affair from 
the formation to the disruption of this assembly seems obvi- 
ously to be one transaction. , 

Therefore, the plea of misjoinder is not sustainable. 


It is next argued that the appellants who are not found to 
have been armed* cannot be constructively held guilty under 
section 144 by the provision of section 149. There can be no 
doubt that if a member of an unlawful assembly, liable under 
section 143, Indian Penal Code, .to six months’ rigorous im- 
prisonment, is armed witt a deadly weapon, he is punishable 
with two years’ rigorous imprisonment under section 144. There- 
fore, being so armed is a thing made purlishable by the Penal 
Code and, consequently, under section 40, an offence. 


Now, is the offence so committed by the member of the 
unlawful assembly in prosecution of the common object of ‘that 


æ assembly? Prosecution, in plain English, is following up. They 





- 3, (1921) TLR. 49 C. 573 at 596. 
2205 2 > 4, (1910) LL.R. 33 M. 502: 20 M.L.J. "220. 
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assembled and formed the cofmmon object of shooting a man. 
What did they do to follow it up? Some of them came to the 
assembly y guns, or stayed in the assembly with guns, and 
at any rate took care not to be parted from their guns. That 
seems to be clear following up. Mr. Grant would say that it 
was mere preparation, but after people have formed themselves 
into an unlawful assembly, and decided upon their common 
object, preparation towards that common object is prosecution 
or following up, and if the preparation happens to be an offence, 
then they are all equally liable. Suppose they burst in a door, 
that is not mere innocent preparation for the intended looting. 
It must be held therefore that this plea also fails. 


There remain two pleas ad misericordiam on behalf of 
the murderers sentenced to death. It is clear from the medical 
evidence that accused 1 shot Alagu Tevan with various pellets 
through the heart and thigh. He may be taken to have aimed 
at his stomach and it cannot be said that he did not intend his 
death. Accused 3 shot Sangiah five inches below the knee and 
shattered the bones. He had said, “why do you shoot him who 
was keeping quiet,” and for that innocent protest was shot. Mr. 
Nugent Grant says that the murderer only hoped to maim him, 
‘only hoped perhaps to cripple him for life. It was a murder- 
ous act without the smallest justification and it resulted in 
murder. We see no reason to interfere. 


It cannot be said that any of the appellants has been treated 
with undue severity, and we dismiss their appeals. 


K.C. Appeals” dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREsENT:—Mr. Horace Owen Compton Buwastey, Chief 
Justice. 


Neelamraju Venkatanarasimhayya .. Appellant* 
y (Plaintiff) 

v. . 
Neelamraju Rajya Lakshmamma and others .. Respondents. 


(Defendants 14, 1 to 5 and 7). 


Limitation Act (IX of 1908), Art. 141—Alienation by Hindu widow— 
Subsequent adoption—Death of adopted boy during nunority—Death of 
widow after succeeding to adopted sou—Suit by reversioner to set aside 
_alienation-—Starting point of limitation. 
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In 1899 a Hindu widow sold certa¥n property left by her husband and 
in 1905 she adopted a minor boy. The latter died in 1909 while still a 
minor and the adoptive mother, who succeeded him, died ingQ921 without 
disputing her previous alienation. A reversioner having stituted a suit 
in 1923 to recover possession of the property sold, 

Held, that the suit was not barred by limitation, because time com- 
menced to run neither from the date of the adoption, nor from the death of 
the adopted boy, but only from the death of the widow. 

Bonomali Rov v. Jagat Chandra Bhowmick, (1905) L.R. 32 I.A. 80: 
I.L.R. 32 C. 669: 15 M.L.J. 267 (P.C.), applied. 

Vaidyanatha Sastri v. Savithri Ammal, (4917) I.L.R. 41 M. 75: 33 
M.L.J. 387 (F.B.), considered. i 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Bapatla in A.S. No. 241 of 1925 preferred 
against the decree of the Court of the Principal District Munsif 
of Ongole in O.S. No. 185 of 1923 (O.S. No. 29 of 1924 


- on the file of the Court of the Additional District Munsif of 


Ongole). ; s 
B. Somayya for appellant. l COo M 

P. Venkataramana Rao for 1st respondent. 
_ The Court delivered the following 


Jupement.vThe plaintiff is the appellant in this second 
appeal which arises out of a suit filed by him as a reversioner to 
the estate of one Nilamraju Butchayya for possession of the 
suit property. This property was by Ex. XIV sold in the year 
1889 to one Nilamraju Bajamma by Ademma, the adoptive 
mother of Butchayya. The alienee is the 14th defendant in the 
suit. In 1905 Ademma adopted Butchayya, then a minor boy. 
He died in, 1909 being then still a minor, as has been found by 
the District Munsif, although there is no finding tipon the point 
of minority by the Lower Appellate Court. On his adoption he 
divested his adoptive mother of the property and it became in- 
vested in him. After his death his adoptive mother got his 
estate as his degal representative. She died in 1921 and the 
appellant then filed this suit to set aside the sale under Ex. XIV. 
It will thus be seen that the suit! was filed fourteen years after 
the death of the adopted sòn Butchayya. 

` In the District Munsif’s Court the claim was held not to be 
barred; and Sreeramulu v. Kristamma’ was there relied upon. 
That case decided that where a Hindu widow alienates immove- 
able property belonging to her husband’s estate and then adopts 
a son, the son cannot sue to recover possession of the property 
until the termination of her widowhood. A twelve years’ period 
of limitation was under Art. 141 of the Limitation Act given 





1. (1902) ILL.R. 26 M. 143: 12 M.L.J. 197. 
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and time was reckoned fromfthe date of her death. In the 
judgment of the Lower Appellate Court it is pointed out that 
SreeramulhNy, Kristamma*, which was decided in 1902, must be 
taken to be overruled by a Full Bench case in 1917 Vaidyanatha, 
Sasiri v. Savithyi Anftual*. In that case a Hindu widow alie- 
nated certain properties for a purpose not binding on the in- 
heritance and thereafter adopted a son and it was held by the 
Full Bench that the altenation was not binding on the adopted 
‘son. and that he could sue, during the lifetime of the widow, to 
set aside the alienation 4nd recover the properties so alienated, 
his cause of action arising from the time of his adoption. In 
the course of the judgment of Sir John Wallis, C.J., reference 
is made to Bonomali Roy v. Jagat Chandra Bhowmiick’, a deci- 
sion of the Privy Council. Sir John Wallis says at page 85 as 
follows:— 


“Their Lordships, however, appear to have held expressly that the 
adopted boy’s cause of action for the recovery of the alienated property 
arose on the date of his adoption, and that time began to run against him 
in 1856 on his attaining majority, and that the suit became barred in twelve 
years under Regulation II of 1803 and Act XIV of 1859. eè 


The facts in Bonomali Roy v. Jagat Chandra Bhowmick? 
were that in 1837 the widow of the owner of a*zamindari grant- 
ed a lease to the predecessors of the defendants as manager for 
the widow of her adopted son. The latter widow in 1846 
adopted a son, who was the father of the plaintiff. He attained 
majority in 1856 and died in 1880. The suit was brought in 
1897 to set aside the lease and it was held that if the lease was 
void the pieriod of limitation ran from its date and if it was 
voidable only by the adopted son his right of actiorf arose on 
his adoption and time would begin to run against him from 
the date when he attained his majority in 1856. There were, 
therefore, two dates taken by their Lordships, namely, the date 
of the adoption and the date of the attainment of majority. 
With regard to the former they held that the right of action 
arose then and for the purposes of limitation they held that 
limitation commenced to run from the latter date. 

Applying that judgment to this case, it is quite clear that 
the cause of action argse in 1905, the date of the adoption, and 

‘that had: the adoptive son lived, the starting point of limitation 
would be the date when he attained his majority. But he died, 
as before stated, a minor. The learned Subordinate Judge has 
found that it is clear from Vaidyanatha Sastri v. Savithri 





1. (1902) I.L.R. 26 M. 143: 12 M.L.J. 197. 
2. (1917) I.L.R. 41 M..75: 33 M.L.J. 387 (F.B.). 
3. (1905) L.R. 32 I.A. 80: I.L.R. 32 C. 669: 15 M-L.J. 267 (P.C.). 
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ER wivisls wed 
Ammal, ce ‘the suit became bl red by noon twelve years 


from the date of Butchayya’s adoption. That is certainly not 
the way I read that case and is certainly not wt the Privy 
Council decided in Bonomali Roy v. Jagat Chandra Bhowmick? 
for the reasons I have already given:*If the sale had been 
void, then the starting point of limitation would have been the 
date of the sale, but this sale was not void but voidable. The 
learned Government Pleader contends ôn the other hand that 
the starting point of limitation was the date of the adoption. 
It was on that date he argues that possession commenced to be 
adverse because the adoptive mother had ceased to have any 
right to the property she had become divested of and it had 


-vested entirely in the adopted son. But with great respect to 


that argument, I cannot see how the fact that she had become 
divested of the property by reason of the adoption can affect 
the question of limitation. The adopted son could, through a 
guardian, have claimed possession of the property. He had his 
cause of action but he was a minor and subject to a disability. 
He was net bound to sue and the period of limitation is not 
abridged by reason of section 6 of the Limitation Act as is con- 
tended for by tlfe learned Government Pleader who argues that 
by reason of that section and section 8 time ran from the date 
of the adoption but an extension of three years after the 
attainment of majority is all that is given to the minor. With 
great respect I do not agree with that contention and it is cer- 
tainly not the view taken by Sir John Wallis, C.J., in Vaidya- 
natha Sastri v. Savithri Ammal or by the Privy Council in 
Bonomal? Roy v. Jagat Chandra Bhowmick? I must, there- 
fore, hold that the learned Subordinate Judge was wrong in 
holding that time commenced to run against the adopted son 
from 1905. He died a minor, his adoptive mother succeeded 
to the estate and as regards her I think it is clear that she 
could not bè in a position to dispute her previous alienation. 
She died in 1921 and the present appellant filed the suit in 1923. 


In my view, the suit was not barred by limitation and this 
appeal must be allowed with costs and the case remanded to 
the Lower Appellate Court to decide all the other questions. 
raised in the appeal and undecided by reason of the decision 
that the suit was barred by limitation. 


B.V.V. Appeal allowed. 


2. (1917) I.L.R. 41 M. 75: 33 M.L.J. 387 (F.B.). 
3.. (1905) L.R. 32 I.A. 80: I.L.R. 32 C. 669: 15 M.L.J. 267 (P.C.). 
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IN THE HIGH COURT PF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE RAMESAM. 


P. Vara Pillai .. Petitioner* (Defendant) 
l v: e. 
P. V. Thuli Govindaraja Pillai .. Hesperides (Plaintiff). 


Procedure—Suit, not cognizable by a District Munsif’s- Court—Dis- 
missal—Revision—High Courts order—Plaint amended—Re-presentation. to 
the same Court—Cour?-fee. 

_ A suit,was filed by the plaintiff in the District Munsif’s Court and 
objection was taken by he defendants that the suit as framed did not lie 
in the Munsif’s Court. On that being decided, against, it was taken in 
revision to the High Court, where that objection was upheld, though. His 
Lordship observed that the plaintiff might try his chance at an amend- 
ment of the plaint in the Lower Court. The plaintiff applied to the Dis- 
trict Munsif for getting the plaint amended, but was refused, and his plaint 
was returned to him. Subsequently, he himself amended it by striking off 
one relief and re-presented it to the District Munsif. The District Munsif 
held in favour of the plaintiff. The defendants objected to the procedure, 
vale the amendment by the plaintiff and the re-presentation to the same 
ourt. 

Held, that the Lower Court’s order in accepting the plaint was right, 

Karumbayira Ponnapundan v. Authimoola Ponnapundan, (1909) I.L.R. 
33 M. 262, relied on. 

Kannusàmi Piliai v. Jagathambal, (1918) 35 M.L.J. 27: LL. R. 41 
M. 701; Ramachandrayya v. Venkataratnam, (i928) 22 L.W. 582; Muthu 
alias Gurusami Nayaken v. Muthu Nayaken, (1927) 54 M.L.J. (N.R.C.) 
12 and Govindaraju, Naicker v. Kassim Sahib, (1927) 54 M.L.J. 409, 
referred to. - 

On the question whether the old Caitie could be utilised, ; 

Held, that as the Court-fee paid was found by the Lower Court to be 
right and as the ‘objection to the Court-fee did not also lead to any 
objection as to jurisdiction, the High Court-could not interfere in revision. 

Muhammad Ellaiyas v. Rahima Bee, (1928) 56 M.L.J. 302, followed. 


Petitions under section 115 of Act V of 1908 and section 
107 of the Government of India Act praying the High Court to 
revise the orders respectively of the Court of the District 
Munsif of Poonamallee, dated 26th July, 1928 and 9th October, 
1928, in Original Suit No. 173 of 1928. A 

M. Chelva Aiyangar for petitioner. 

A. C. Sampath Aiyangar and T. R. Srinivasa Ayar for 
respondent. 

The Court delivered the following 
. jJupement. C. R. P. No. 1771 of 1928.—The facts out 
of which this Civil Revision Petition arises may be stated as fol- 
lows. The suit was filed in the District Munsif’s Court of Poona- 
mallee. An objection was taken by the defendant that the suit as 
framed did not lie in the District Munsif’s Court. The Distriem 





*C.R.Ps. Nos. 1771 of 1928, 110 and 708 of 1929 6th March, 1930. 
and C.M.Ps. Nos. 59 and 85 of 1929. z 
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Munsif decided against the objectidh. On a revision petition 
filed in the High Court, my brother, Jackson, J., held in 
C. R. P. No. 1263 of 1927, that the objection was weJfiounded 
and the suit as framed did not lie before the District Munsif. 
He observed in the course of his judgmeh? that ethe plaintiff 
might try his chance at amendment in the Lower Court. When 
the case went back to the District Munsif the plaintiff applied 
for amendment of the plaint, he undertaking to amend the plaint 
in such a way as to make it cognizable by, the District Munsif. 


_ The District Munsif rejected this application. He passed an 


order on the plaint returning it to be presented to the proper 
Court, and the plaintiff got the plaint into his own hands. He 
amended the plaint himself by striking off one relief and re- 
presented it before the District Munsif alleging that after the 
changes he had made it would lie before the District Munsif. 
The District Munsif now held.in his favour though the defend- 
ant took the objection that the plaintiff was not entitled to 
amend the plaint and re-present it in the same Court. The de- 
fendant presents this revision petition against the order of the 
District Munsif. 

The learned advocate for the petitioner contends that the 
effect of the order returning the plaint to be presented to the 
proper Court is that unless he presents it to the Court which is 
the proper Court for the original plaint the Court-fees cannot be . 


- any more utilised, that if the plaintiff makes further changes in 


his plaint it is practically a fresh plaint and if the plaintiff 
wants to file such a fresh plaint he may do so on 
payment of fresh Court-fees and the old Court-fees 
cannot be utilised for filing the plaint with altera- 
tions before the original Court. The District Munsif relied on 
Karumbayira Porngpundan v. Authimoola Ponnapundan for 
holding* that the plaint will lie in the circumstances. I think 
the decision of the District Munsif is right. In Karumbayira 
Ponnapundan v. Authimoola Ponnapundan* the order was: 
“The plaint should be returned to the proper Court after valua- 
tion had been corrected.” In that case the valuation had been 
improperly made. If it was properly made the suit will lie in a 
different Court. The plaintiff after taking back the plaint 
struck off some of the properties and re-presented it before the 
District Munsif, who admitted it. It was held by Abdur 
Rahim, J., that the order is right. At the end of the judgment 


“fe observed: “I do not think that when an amendment is made 





1. (1909) I.L.R. 33 M. 262. 
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by the plaintiff and sanctiorfed by the Court, it can be said that 
the Court had no power to allow or accept the amendment. As 
will be Nen from other cases which will be presently referred 
to even this condition does not seem to be necessary. It seems 
to me that ig all sfich cases the plaintiff having got the plaint 
into his own hands can make such alterations in the plaint 
as he pleases so as to make the case cognizable by the same 
Court and re-presenf it. There is no question of the Court allow- 
ing or accepting the amendment. If, after amendment, the 
plaint lies, before that Court, the Court is bound to accept it. 
On Letters Patent Appeal the order of Abdur Rahim, J., was 
confirmed by Benson and Sundara Aiyar, JJ. This case was 
relied on in Kannusami Pillai v. Jagathambal? and the learned 
Judges held that once a Court holds that it has no jurisdiction 
- over a suit, it ought not to permit an amendment and Sadasiva 
Aiyar, J.; distinguished the decision in Karwmbayira Potna- 
pundan y. Authimoola Ponnapundan'’. This decision shows 
that there is no question of a Court directing an amendment 
or allowing the amendment or accepting the amendment. The 
Court has no business to deal with the amendment. It is the 
party that makes the alterations and presents the plaint. The 
point came up again in Ramachandrayya v. Venkatarainam’. 
Odgers, J., after some hesitation found that the two decisions in 
Kariimbayira Ponnapundan v. Authimoola Ponnapundan* and 
Kannusami Pillai v. Jagathambal’ are reconcilable and I agree 
with him that they are reconcilable. The point again came up 
before Devadoss, J., in Manikyam v. Sreeramulu*. He there 
pointed out that the proper course for the Court to take is not 
to direct amendments so ‘as to make the ‘suit cognizable but to 
return the plaint leaving the party to make the amendment. All 
these cases show that the course pursued by the District Munsif 
is right. Two decisions are referred to by the learned Advocate 
for the petitioner. One is Muthu alias Gurustmi Nayaken v. 
Muthu Nayaken® and the other case Govindaraju Naicker v. 
Kassim Sahib® is in the same volume, page 409. But these are 
cases where the Court granted an amendment after holding that 
it had no jurisdiction. It was held that the order was im- 
proper. These are like Kannusami Pillai v. Jagathambal’. I 
think that the Lower Court’s order is right. The petition fails 
and is dismissed: with costs. 





1. (1909) I.L.R. 33 M. 262. 


(1918) I.L.R. 41 M. 701 at 708: 35 M.L.J. 27. - - ~ 


3. (1928) 22 L.W. 582. 4. A.I.R. 1928 M. 559. 
5. (1927) 54 M.L.J. (NRC) 12 ,_, į 6. (1927) 54 MLJ. 409. 
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C. R. P. No. 110 of 1929.—1}Ẹ this case after the order of 

the District Munsif in the other revision petition was passed the 

defendant still objected that the Court-fee paid is ng a proper 

Court-fee. He repeated his objection that the old Court-fee 

should not be utilised. The latter objecti®n is geally covered 


-by the judgment in the former case. As to the former objec- 


tion as to what the proper amount of Court-fee is, the District 
Munsif found that the Court-fee paid was right and I may 
observe that the objection to Court-fee did not also lead to any 
objection as to jurisdiction. That being the case I am at present 
content to follow the decision in Muhammad Ellaiyas v. Rahima 
Bee’. This revision is dismissed with costs: Pleader’s fees 
Rs. 10 and all other costs. 

C. R. P. No. 708 of 1929.—This is a revision petition by 
the plaintiff against the order of the District Munsif refusing 
‘the amendment. On the reasoning given in the judgment in 
the other revision petition his order is right. The petition is 
therefore dismissed. 

C. M. PS Nos. 59 and 85 of 1929.—These petitions are dis- 
missed. No costs. 
K.C, Petitions dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present:—Mr. JUSTICE KUMARASWAMI SASTRIAR AND 
Mr. Justice PAKENHAM WALSH. 


Sri -Rajah *Vyricherla Narayana Gajapatiraju 


~ Bahadur Garu .. Appellant® (Defendant) 

Hn aT AD i i 
‘Sri Rajah Vyrigherla Narayana Gajapatiraju 

‘Sahtba of Gangapur .. Respondent (Plaintiff). 


Easements Act (V of 1882), Ss. 5 and 13, cls. (e) and. (f)—Easement 
of necessity—Right of way—E-xistence of other means of access—Apparent 
and continuous easemeni—Right of way over formed and metalled road— 
Language of Indian enactment *being clear—Reference to English Law— 


Permissibility, 


Under S. 13 of the Easements Act in cases of partition if an easement 
is one of necessity, a person ‘to whose share certain property falls is 
entitled. to the easement ‘apart from any question of its being apparent or 
continuous. An easement of necessity can, howéver, only arise when the 
property cannot be used at all. without the easement, and not where the 
easement is merely necessary, for the reasonable or more convenient 


*Appeal No. 199 of -1928. 28th November, 1929. 
- 7.’ (1928) 56 M.L.J: 302. l 
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enjoyment of the property. Thus a fish of way ovex a road cannot be 
claimed as an easement of necessity When there is another means of access 
to the property. 


Krishnamanggu v. Marraju, (1905) I.L.R. 28 M. 495: 15 M.L.J. 
255 and Sukhdet v. Kedar Nath, (1911) I.L.R. 33 A. 467, relied on. 


Tf the easement is no® one of necessity but is merely necessary for 
enjoying the share “of the Property as it was enjoyed when the partition 
took effect, then such an easement should be apparent and continuous. A 
right of way over a formed and metalled road is a discontinuous easement 
though it is apparent, and cbnsequently cannot pass under S. 13, cl. (f) of 
the Easements Act. 


Abbas Sait v. Jacob Heroon Sait, (1909) I.L.R. 33 M. 327: 20 
M.L.J. 291, referred to. 3 


Where the language of the Code is clear. it is not permissible for 
Courts in India to refer to the English Law on the subject for the pùr- 
Pose of not giving the words of the Code their plain meaning. 


Norendra Nath Sarcar v. Kamalbasini Dasi, (1896) L.R. 23 I.A. 18: 
T.L.R. 23 Cal. 563: 6 M.L.J. 71 (P.C.), Ramanandi Kuer v. Kalawati 
Kuer, (1927) L.R. 55 I.A. 18: I.L.R. 7 Pat. 221: 54 M.L.J. 281 (P.C.) 
and Mahommad Syedol Arifin v. Yeoh Goi Gark, (1916) L.R. 43 L.A. 
256, referred to. E 
~ Appeal against the decree of the Court of the Additional 
Subordinate Judge of Vizagapatam in Original Suit,No. 55 of 
1924. 

S. Varadachariar, P. Somasundaram andè K. Umamahes- 
waran for appellant. 

The Advocate-General (A. Krishnaswami Aiyar) for res- 
pondent. 

The Court delivered the following 

JuDGMENT.—This appeal arises out of a suit filed by the 
plaintiff for a declaration that she has a right of way over a 
road called the “Circular Road” leading to the gremiges known 
as the “Uplands House” in Waltair. The Rajah of Kuruppam, 
who was the owner of this property, died: leaving the plaintiff, 
his daughter, the defendant and the Zamindar of Kuruppam, 
his sons. After his death the property was partitioned between 
the plaintiff, the defendant and his brother. The “plaintiff got 
the block marked A in the plan annexed to the plaint. The 
property is a very extensive one. According to the plan, there 
is what is called a Circular Road leading from the Beach Road 
to the main building which, according to the evidence, was being 
used as a means of access to the building during the lifetime of 
the Rajah of Kuruppam. On the north, there is a Municipal 
Road and the suit property abuts that road. According to the 
evidence, there was a way leading from that road to-this build- 
ing which was used for the purpose of carrying materials, when 
the temple in the compound was built’ about the year 1902. This 
‘road’ was not subsequently used except as servants’ entrance. It 
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is, however, clear from the pl\n that so far as the plaintiff’s 


_ portion is concerned, there is a mode of access to it from the 


northern side and it cannot be said that the right to use the 
road, known as the Circular Road, from the beach side is an 
easement of necessity in the sense that there could be no reason- 
able mode of access to the portion which fell to the share of 
the plaintiff except through the road now in dispute. The 
plaintiff’s claim is that the road of wHfich she claims easement 
isa continuous, well-formed, gravelled and metalled road lead- 


ing from the Beach Road into the -btngalow compound, partly 


through the. defendant’s and partly through her share, and that 
this road has always been the only road by which access was had 
from the Beach Road into the bungalow and was used and en- 
joyed for this purpose from the time of construction of the 
house by the owners of the “Uplands House”, the predecessors- 
in-title and interest of the plaintiff and the defendant and the 
Zamindar of Kuruppam, and by them also until the date of 
partition in the year 1920. - 
In paragraph III (d) the plaintiff says: 

“By virtue of the partition and even otherwise hy implication of law 

and common sens@, the plaintiff is entitled to the free and uninterrupted 


‘user of the said road by her and her representatives, servants, etc., in the 


same manner in which it was being enjoyed prior to the partition and the 
same is reasonable, necessary and essential for the proper enjoyment of 
the portion of the house and grounds which fell to the plaintiff’s share as 
it was being enjoyed prior to the partition.” 


She says that the defendant obstructed her use of the road. 
In paragraph (f) the plaintiff says: 


“The Beach Road is the most important road in the whole town, and 
the usual, customary and constant approach, ingress to and egress from the 
‘Uplands House’ has always been from the said road and the value of the 
plaintiff’s share of the house depends substantially upon the existence of 
such right of user of the road leading from the Beach Road into the 
‘Uptands House’. “The denial of such right, or interference therewith will 
not only highly inconvenience the plaintiff and prejudice the reasonable and 
proper enjoyment of the house and grounds by her but will as well affect 
seriously their value.” 

In paragraph (g) ghe states: 

_ “The plaintiff is also entitled to the said right as an easement of neces- 
sity.” - 
The defendant denied the plaintiff’s right to use the road 
either by virtue of the partition or on any of the other grounds 
alleged in the plaint. According-to him, a portion of the pro- 


perty marked in the plan and measuring about 44 cents which 


did not originally fall to the plaintiff's share was under the 
direction of the arbitrators given to the plaintiff on partition 


-in order to allow her means of access to her portion from the 
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North Road because the detfadant refused to allow her 
access over the road now in question. He denied that the use 
of this road Wag necessary or passed to the plaintiff by implica- 
tion of law. He says that any user of this road after partition 
was by his consest. He says that the plaintiff has access to 
her bungalow from the Municipal Road on the north. 

The Subordinate Jydge found that the right to use the 
Circular Road which the plaintiff claims in the suit was neither 
recognised nor specifically prohibited at the partition. He also 
found that the plaintiff’s claim to use the Circular Road‘as an 
easement of necessity could not exist because there is another 
means by which she can have access to the property, namely, the 
Northern Road, which abuts the share which fell to the plain- 
tiff. Referring to the plaintiffs claim as an easement of neces- 
sity, the Subordinate Judge observes: 


‘This aspect of the case was not pressed before me very much by the 
plaintiff’s vakil, as there is evidence on record to show that the portion of 
the plaintiff’s share in ‘Uplands House’ can be reached from the Municipal 
Road on the northern side of the plaintiff's share of the buildigg through 
her ground. Plaintiff’s vakil only relied upon clause (f) to section 13 of 
the Indian Easements Act and claimed the right to use the Circular Road as 
an easement, ‘apparent and continuous and necessary’ for ¢hjoying the share 
of the plaintiff’s portion of the ‘Uplands House’ as it was enjoyed before 
the partition took effect, inasmuch as there was no different intention ex- 
pressed or necessarily implied when the partition took place.” 


So far as the claim as an easement of necessity is concern- 
ed, it is difficult to find, on the evidence and the plan, that the 
easement is one of necessity. 

As regards easements of necessity the law is clear. 

In Krishnamaragu v. Marraju’ the learned Judges in deal- 


ing with clause (e) to section 13 of the Easements Act observed: 


“We think the word ‘necessary’ must be construed in its ordinary 
sense. If 4 has a means of access to his property without going over B’s 
land, A cannot claim a right of way over B’s land on the ground that it 
is the most convenient means of access.” : 


In Sukhdei v. Kedar Nath? it was held that the easement 


of necessity was an easement without which a property cannot be 
used at all, and not one merely necessary to the reasonable enjoy- 
ment of the property. .A similar view was taken in Chunilal 
Mancharam v. Manishankar Atmaram? as to the meaning of 


“easement of necessity”. In that case the Easements Act was 


held not applicable as it was not extended to the Bombay Presi- 
dency till Act VIII of 1891 was passed. 








1. (1905) I.L.R. 28 M. 495: 15 M.L.J. 255. 
2. (1911). LL.R. 33 A. 467. 3. (1893) LL.R. 18 B. 616 at 627. 
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As regards the claim of tk defendant that at the partition 
it was expressly agreed that tbere should be no pight of way, 
we agree with the Subordinate Judge in thinkigg that it is not 
made out. he eo Ny 

The main ground on which the argument*for the defendant 
is based is that the plot of land measuring 44 cents was not ori- 
ginally included in the division as falling. to'the plaintiff’s share, 
that without it she could not enter the portion of.the main build- 
ing which was allotted to her, althougli.she could enter-the other 
portions by the Northern Road and that this piece of land was 
given for that purpose to avoid any right she may claim to enter 
the main building from the Circular. Road. g > 

In this case unfortunately the ‘partition is not by any deed. 
It was effected by two arbitrators; Mr, Forbes’ who was ‘then the 
District Judge of Vizagapatam arid’ defendants second witness, 
Mr. Appa Rao who was chairman of the Vizagapatam ‘Munici- 
pality. As the 44 cents would have allowed the plaintiff direct 
access from the outhouses to the portion that fell to her share 
without her making any structural alteration, it is probable that 
these 44 cents were granted to her for that purpose. We are not 
satisfied on the evidence that this was due to the defendant's re- 
fusal to allow her access by the main road at the time of the 
partition arid this refusal being accepted by the arbitrators and 
an altered arrangement being made to give the plaintiff another 
means of access. iy > 

The position, therefore, is as put by the Subordinate Judge 
that it was neither allowed nor prohibited. The question has, 
therefore, to be dealt with as a question of law as to the rights 
of ‘parties under the Easements: Act. E 

Section 13 of the Easements Act (V of 1882) refers to 
eäsements of necessity and quasi-easements in cases where a 
person transfers ọr bequeaths property to another and in cases 
where a partition is made of the joint property of several per- 
sons. The portion of the section which is relevant to the pre- 
sent case, which is one of partition, runs as follows:— 

‘‘Where a partition is made of the joint property of several persons— 

(e) if an easement over the share of one of them is necessary for 
enjoying the share~éf another of them, the latter shall-be entitled to 
such easement, or ; cs 

(f) if such an easement is apparent and ,continuous and necessary for 
enjoying the share of the latter as it was enjoyed when the partition took 
effect, he shall, unless a different intention is expressed or necessarily im- 
plied, be entitled to such easement. 

The easements mentioned in clauses (e), (c) and (e) of this section 
are called easements of necessity.” 
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` ments and it runs as followg:— 


u a g x 

Easemeyțs are either continuous or discontinuous, apparent or non- 
apparent. A continuous easement is one whose enjoyment is or may be 
continual without the acigof man. 


Section 5 defines e easements and apparent ease- 


A discontinuous easement is one that needs the act of man for its 
enjoyment. 


An apparent easement is one the existence of which is shown by some 
permanent sign which, upon careful inspection by a competent person, would 
be visible to him. A hon-apparent easement is one that has no such sign.” 


Illustration (b) tO this section is this— 


“A right of way annexed to A’s house over B’s land. This is a 
. . y 
discontinuous easement.” ? 


It is, therefore, clear from the Easements Act that a right 
like the present is a discontinuous easement although it is appa- 
‘rent. The effect of section 13 is this: —that in cases of partition, 
if an easement is one of necessity, a person, to whose share 
certain property falls, is entitled to the easement apart from’ any 
question of its being apparent or continuous, but that if the ease- 
ment is not one of necessity but is merely one necessary for en- 
_ joying the share of the latter as it was enjoyed when the partition 
took effect, then such an easement should be Apparent and con- 
tinuous. A  distinctiori is clearly drawn between what was 
actually necessary and what, though not actually necessary in 
the sense of there being no other mode of enjoying the property, 
is required for the purpose of enjoying it as 5 it was enjoyed 
when the partition took place. 


The Easements Act was passed in 1882, and when it was 
passed it only extended to the territories administered by the 
Governor of Madras in Council and the Chief Commissioners 
of the Central Provinces and Coorg. It was subsequently ex- 
tended to Bombay and the United Provinces,in 1891. but has 
not been extended to Bengal. It is important to bear this in 
mind.in dealing with the decisions of the Calcutta High Court, 
where the learned Judges are not trammelled with the provisions 
of the Easements Act and the definitions contained therein and 
the decisions of the Bombay and Allahabad High Courts before 
the Act was in force there (1891). 


So far-as the Madras High Court is concerned, the autho- 
rities are to the effect that a right of way over a road is not an 
apparent and continuous easement and that unless it is an ease- 
ment of necessity it will not pass merely on the ground of its 
being necessary for the use of the house as conveniently as it 
was before the partition. > 
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In Krishnamarazu v. Marrdju* it was held that where a 
person has a means of access to hẹ property without foing over 
another’s land, he could not claim a right of yay over the 
other’s land on the ground that it was the most convenient means 
of access and that the law under section®13, clause (e) of the 
Easements Act is the same as the law ‘in England. In dealing 
with clause (f) of section 13 of the Easements Act, Sir Arnold 
White, C.J., and Davies, J., observed: 
“Tt is admitted that the respondent has a means of access to his pro- 
perty without going over the appellant’s land afd we must.accordingly hold 
that he has no easement of necessity. He is not entitled to an easement 
under clause (f) of the section since the easement which he claims is not 
‘apparent and continuous. The respondent failed to establish any right 
by agreement.” ` 
This was a case where the plaintiff and the defendant who 
were brothers effected a partition by which amongst other things 


they divided certain houses and open sites. 


In Esa Abbas Sait v. Jacob Haroon Sait* it was held by Sir 
Ralph Bensọn, Offg. C.J., and Krishnaswami Aiyar, J., that a 
right of way is not an apparent and continuous easement within 
the meaning of section 13 of the Easements Act. This was a 
case where there was a lane running to the east of the plaintiff's 
house and west of the defendant’s house from north to south 
which was enjoyed in common by the plaintiff and the defend- 
ants and their predecessors-in-title and the plaintiff claimed it 
as‘ an easement. As regards the right of way claimed, the 
learned Judges observed: i 


“A right of way is not a contiriuous easement (see illustration (b) 
to section 5 of the Indian Eascments Act, V of 1882). And, therefore, 
even assuming that it was used as a passage for scavengers at the time 


+ when Lazaro owned both the premises there would be no apparent and ` 


continuous easement within the meaning of section 13 of the Indian Ease- 
ments Act.” è : 

In Wautaler v. Sharpe the property owned by the plain- 
tiffs and the defendant were at one time united and there was a 
road which led from one portion of the property which belonged 
to the plaintiffs to another portion which belonged to the defend- 
ant. The plaintiffs claimed the road to the defendant’s property 
for the purpose of getting water and the Giefendant refused per- 


mission. The plaintiffs sued the defendant for a declaration of 


their right of way over the road. As the plaintiffs did not pro- 


-duce theedeed under which they became the owners of the 





1. (1905) I.L.R. 28 M. 495: 15 M.L.J. 255. 
4. (1909) I.L.R. 33 M. 327: 20 M.L.J. 291. 
' 5, (1893) I.L.R. 15 A. -270. 
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property, the learned Judges | Lid that no title by grant could be 
proved to have passed, and ie their only claim could be’ to 
claim the eaggment as an easement of necessity or an easement 
the intention to grant which should be inferred from the cir- 
cumstances. It appear from the judgment that the Easements 
Act was made applicable to the United. Provinces on the 6th 
of March, 1891 and this suit was filed before the Easements 
“Act was made applicable. After dealing with the English cases 
on the subject and expressing their. dissent from the decision of 
the Calcutta High Court in Charu Surnokar'y. Dokouri Chun- 
der Thakoor® the learned Judges held that the right of way 
did not pass. ; 


In Sukhdei v. Kedar Nath®, which was a decision after the 
Easements Act was made applicable to the United Provinces, it 
was held that an easement of necéssity was an easement without 
which a property cannot be used at all, and not one merely neces- 
sary to the reasonable enjoyment of the property. This case 
arose out of a partition of immoveable property aad the ques- 
tion was as regards a passage in the property which fell to the 
share of the defender: The learned Judges referred to the 
English cases as to what would be an easement of necessity. 
There was no suggestion in that case that, where the Easements 
Act applied, a right of way which was not an apparent and conti- 
nuous easement; would pass under clause (f) of the Easements 
Act in case of partition of properties, but it is open to the re- 
mark that in this decision the applicability of clause (f) has 
not been considered. ° 


In Daroga Lal v. Devi Lal’ it was held that an easement 
of necessity could only arise when the property could not be used 
at all without the easement, and not where the easement was 
merely necessary to the reasonable enjoyment of, the property. 


Reference has been made by the learned Advocate-General 
for the respondent to the decision in Gharu Swrnokar v. Dokouri 
Chunder Thakoor, Kadambini Debi v. Kali Kumar Haldar® and 
Purnendu Narain Ray v. Dwijendra Narain Roy’. As the 
Easements Act is not applicable to Calcutta, the learned Judges 
of the Calcutta High Court were not bound by any statutory 
definition or any statutory provisions and they were at liberty 





Z. (1911) I.L.R. 33 A. 467. 6. (1882), I.L.R. 8 C. 956. 
7. (1918): 48 I.C. 670. 8. (1899) I.L.R. 26 C. 516. 
9. (1907) 8 C.L.J, 289 at 292. 
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to follow the trend of the Englid decisions which, as we shall 
point out later, practically gave a\right of way, though not of 
absolute necessity, in respect of contiguous properties in the 
case of well-formed and metalled roads. 


a) T 

= In Charu Surnokar v. Dokouri Chunde? Thakoor’ the 
land held by the plaintiff and the defendant ‘originally belongéd 
to the same owner. A path had been anade by the original 
owner. The District Judge was of opinion that the case fell 
under section 26 of the.Limitation Acteand that the defendant 
had not proved 20 years’ peaceable, open and uninterrupted 
exercise of the right of way. The High Court was of opinion 
that the easement might be acquired not only under section 26 
of the Limitation Act but by virtue of the presumed grant. 
In their view the right of way might pass as a quasi-easement. 
The learned Judges observed: 

“This implied grant might arise in one of two ways :—(i) The use of 
the path and ghat might be absolutely necessary to the enjoyment of the 
defendant’s tenement, in which case, there would be an easement of neces- 
sity; (ii) the Use of the path and ghat, though not absolutely necessary to 
the enjoyment of the defendant’s tenement, might be necessary for its 
enjoyment in the st@te in which it was at the time of severance; and in 
this case, if the easement were apparent and continuous, there would be a 
presumption that it passed with the defendant’s tenement. This latter case 
is discussed in the books under the principle of the disposition of the 
owner of two tenements (Destination det pere de famille), See Gale on 
Easements; 5th Edition, pp. 96, 97 and following pages; and as to 
right of way, p. 103. note, p. 124 note and Pyer v. Carter, This princi- 
ple is just and fair and accords with common sense. Jt is in consonance 
with the rule of justice, equity, and good conscience, which: must guide the 
Courts in thg absence of positive direction by the Legislature.” 


So far as the passage in Gale cited is concerned, the passing 
of easements on the analogy of the principle of destination du 
pere de familla was disapproved of by Lord Westbury in the 
case of Suffield v. Brown which was decided in 1864. After 
referring to Gale on Easements, the learned Lord observes: 


“But this comparison of the disposition of the owner of iwo tene- 
ments to the destination du pere de famille is a mere fanciful analogy from 
which rules of law ought not*to be derived.” f 

Moreover in Charu Surnokar v. Dokouri Chunder Thakoor® 
the learned Judges themselves point, out that the principle of 
justice, equity and good conscience on which they purported to 
acť can only be applied in the absence of positive direction by 








6, (1882) I.L.R. 8 C. 956. : 
10. (1857) 1 H. & N. 916 at 922: 156 E.R. 1472, 
11. (1864) 4 De G.J. & S. 185: 46 E.R. 888. 
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the Legislature. And under gection 5 of the Easements Act it inbred 
is clear that a right of way $ not an apparent and continuous Narayana 
apatiraju 
easement. S ajapatiraj 


J, 

In Ram Narain Shaha v. Kamala Kanta Shaha? the suit Ba rA 
related to a right of way. There were two properties which yammaji. 
originally belonged to the same owner but subsequently there 
was a severance, the plaintiff being entitled to one portion and 
the defendant to another portion. It was held that implica- 
tion of a grant of easement upon the severance of a tenement 
might extend to a way but that it would do so only where there 
had been some permanence in the adaptation of the tenement 
from which continuity could be inferred. The learned Judges 
in dealing with the contention based on the decision in Charu 
Surnokar v. Dokouri Chunder Thakoor® observed: fs 

‘We are, however, of opinion that the contention is not sound, and that 
the case cited is distinguishable from . the present. The presumption 
in favour of the grant of an easement upon the severance of a heritage 
by its owner into two or more partsearises primarily with reference only 


to continuous and apparent easements; and a ‘way’ is evidently neither a 
‘continuous’ nor always an ‘apparent’ easement. 


It is true that in certain cases reférred to in text hooks on the subject— 
See Gale on Easements, 6th Edition, pp. 108 to 123 afd Goddard on Ease- 
ments, 5th Edition, pp. 174 to 186, implication of a grant of an easement, 
upon the severance of a tenement, has been held to extend, under certain 
„circumstances, to a ‘way,’ but that is so only where there has been some 
permanence in the adaptation of the tenement, from which continuity could 
be inferred. In other words the extension of the rule can hold good, if 
at all, only in the case of ‘a formed road,’ to use the language of Lord 
Justice Fry in Thomas v. Owen3, ‘made over an alleged servient tenement, 
to and for the apparent use of the dominant tenement’.” 

Then the learned Judges say that in.that case not only was 
there no finding of fact that there had been any such perma- 
nence of adaptation, any such formed road, but there was no 

_ case of an implied grant suggested in the plajnt or issues. We 
‘may point out that the learned Judges refer to Gale on “Ease- 
ments and are guarded in stating that the-rule can hold good, 
if at all, only in the case of “a formed road”. They do not 
decide that in the case of “a forme road” the easement can 
be said tobe an apparent and continuous easement. 

There is anotherecase at p. 516 in the same volume, Kadam- 
bini Debi v. Kali Kumar Haldar. But that relates to a right of 
passage of, light and air on partition of ‘a family dwelling 
house." The learned Judges there point out that, there being 





6. (1882) I.L.R. 8 C. 956. < 8 (1899) I.L.R. 26 C. 56 °° 
12. (1899) I.L.R. 26C 31. 
13. (1887) L.R. 20 Q.B.D. 225 -(231), 
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no“enactment of the Legislature ppplicable to the case in ques- 
tion, the question will have to bẹ decided and answered with 
reference to the principles of justice, equity, aygy good con- 
science and they think that the rule of English Law of an im- 
plied grant of easement on severance of tenements is in accord- 
ance with the principles of justice, equity and good conscience 
and should be followed. Here again we may point out that if the 
Easements Act-were applicable there cotild be no question of 
contravening its provisions by the application of the principles 
of justice, equity and good conscience. 

In Purnendu Narain Roy v. Dutjendra Narain Roy’ a 
dispute arose as to a right of way on a partition of property 
between brothers. The District Munsif decided against the 
right of way inasmuch as it was not an easement of necessity. 
This judgment was confirmed by the District Judge. In deal- 
ing with the right of way, Mookerjee, J., after stating that the 
respondent’s vakil was not prepared to contend that there was 
an implied, reservation at the time of the exchange, observed: 

“In the first place, it is doubtful, according to the finding of the 
learned District Judge, whether there was at the time of the partition and 
exchange, an existing right of way, at any rate, there was none which had 
been used for any length of time; and clearly, as the Munsif finds (which 
finding does not appear to have been challenged before the District Judge), 
whatever way there might have been, was not a formed or metalled road 
but an undefined track.” 

It is argued from these observations that if there was a 
formed and metalled way that would pass as an easement. We 
do not think that this case takes us any farther than Kadam- 
bini Debi v. Kali Kumar Haldar’. 


F Reference has been made to Ranchordass Amthabhai v. 
Mianeklal - Gordhandass“, We may point out that this case 


was *before the “Easements Act was made applicable to the 


Bombay Presidency. 


It is argued by.the learned Advocate-General for the res- 
pondent that the distinction between apparent and continuous 
and non-apparent and discontinuous easements is one which is 
known to the English as well as the Indian Law, that in deter- 
mining whether an easement.would pass under the Easements 
Act as regards a right of way, the English law before the pass- 
ing of the Act was.that.in the case of a formed road it was 
treated as a continuous easement, that the subsequent develop- 








8. (1899) I.L.R. 26 C. 516. 9, (1907) 8 C.L.J. 289. 
14, (1890) I.L.R. 17 B. 648. 
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ment of the English Law mgde it clear that an easement was 
held to exist when theté wafa formed road though it was not 
strictly a “egntinuous easement, and that in interpreting the 
Easements Act it would be relevant to refer to the English deci- 
sions on the subject Atd to apply those decisions to cases where 
such a right is claimed in India. It is pointed out that in the 
case of an easement of necessity it has been held that the law 
in India and England is the same and English decisions have 
been referred to. 


It seems to us that where the law has been codified we are 
bound by the Code and it is not permissible for us to refer to 
the English Law on the subject where the provisions of the Code 
are clear for the purpose of not giving the words of the Code 
their plain meaning. We may in this connection refer to the 
decision of their Lordships of the Privy Council in Norendra 
Nath Sarcar v. Kamalbasimi Dasi, where their Lordships con- 
demned the course taken by the Subordinate Judge who first 
of all on a consideration of the English case-law and the opinion 
of the text-writers determined what the law in En$land was at 
the date of the Succession Act and then construed the Succes- 
sion Act on those lines that itt was not intended by the Legislature 
to alter the law in India by departing from the law of England. 
Their Lordships refer to the ‘observations of Lord Herschell in 
the Bank of England v. Vagliano*, with approval. 

We may also in this connection refer to Ramattandi Kuer 


v. Kalawati Kuer” and’ Mahonunad Syedol Arifin v. Yeoh Goi 
Gark”. 


In Ramanandi Kuer v. Kalawati Kuer” their Lordships of 


the Privy Council, after referring to the divergence of opinion 
in the Courts in India as regards the law and procedure gov- 
erning cases for revocation of probate, owing¢in part to tke in- 
troduction into Indian practice of the difference ir English Law 
between the grant of probate in common form and probate in 
solemn form, observed: l 

“It is worse than unprofitable to conêider how far, if at all, that 
distinction has beén incorporated into Indian Law. Ít has often been 
pointed out by this Board that where there is a positive enactment of the 
Indian Legislature the proper course is to examine the language of that 
statute and to ascertain its proper meaning, vininfluenced by any considera- 


tion derivéd from the previous state of the law—or of the English Law 
upon which it may be founded.” ae 











15. (1896) L.R. 23 L.A. 18: I.L.R. 23 C. 563: 6 M.L.J. 71 (P.C). 
16. (1891) A.C. 107. 
17. (1927). L.R.. 55 LA. 18: I.L.R. 7 Pat. 221: 54 M.L.J. 281 (P.C). 
18. (1916) L.R. 43 I.A. 256, 
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In Mahommad Syedol Arifin v. Yeoh Goi Gark the 
question turned on the constructiorof section 32, sub-section, (5) 
of the Straits Settlements Ordinance III of 1893, which corre- 
sponds to the Indian Evidence Act I of 1872. The Courts 
below excluded evidence of an entry madè as rggards the date 
of defendant’s birth by his deceased father in a book in which 
he made similar entries with regard to the family. Their Lord- 
ships of the Privy Council after referring*to the decisions under 
the Indian Evidence Act and the fact that such evidence was 
admissible observed: j ; 

“The Courts below have however declined to accept this principle. They 
proceed upon two grounds. In the first place they think that the rule with 


regard to hearsay evidence adopted in the English case of Haines v. 
Guthriel® should be followed in the Straits Settlements, and that that 


_rule is not varied by the clause just cited from the Evidence Ordinance, 


And in the second place they hold that the illustration given in the 
statute does not in fact illustrate the section. On the first point, the view 
of their Lordships is that the rule and principle of the colony must‘ be 
accepted as it is found on its own Evidence Ordinance, and that the accept- 
ance of a rule or principle adopted in or derived from English law is not 
permissible if hereby the true and actual meaning of the Statute under 
construction be varied, or denied effect.” 


Their Lordships hold that illustrations appended to sec- 
tions of a statute should be accepted as being of relevance and 


value in construing thé text: and should be rejected as repug- 
nant to the section only as the last resort of construction. 


Where the provisions of an Indian enactment follow the 
provisions of an English enactment or a well-settled rule of 
English Law or where the meaning of certain expressions and 


‘their legal import are not clear, no doubt reference to English 


authorities becomes useful and often necessary. 


Rash Behary Shaha v. Nrittya Gopal Nundy” applies to 
this class of cages. In that case the question was as to the 
meaning of the word “refusal” in section 39 of the Contract 
Act and it was held that though the English Law did not gov- 
ern the case, the views of eminent English Judges on the mean- 
ing of the word “refusal” may well be considered. 


Reference has been made to the English decisions on the 
subject of right of way. In this connection we may refer to 
the case-law in England as it stood in 1882 when the Indian 
Easements Act was passed. 





18. (1916) L.R. 43 I.A. 256. 19. (1884) 13 Q.B.D. 818 
20. (1906) I.L.R. 33 C. 477. 


' 
Lix] THE MADRAS LAW. JOURNAL REPORTS. 969 


facts so far as they are mateflal for the purpose of this appeal 
were these! —A land which Originally belonged to the Crown 
was leased tO one Merrick for building purposes on certain 
terms as to the natur@of the building. One of the terms was 
that when he built the houses according to the plan, a separate 
lease of each house was to be granted to him or to his assigns 
for 80 years at such rent as the Commissioners of Woods and 
Forests would agree upon. Merrick built houses in Bainbridge 
Street and New Oxfortl Street and there was a way connect- 
ing the two blocks of houses. Merrick mortgaged his interest 
in the whole of the premises to certain parties and assigned 
them to the defendant. He then blocked up both the entrances. 
The question was whether the plaintiff. was entitled to the right 
of way. Bramwell, B., in dealing with the right of way claim- 
ed, observed: 


In Glave v. Harding”, fi tor was decided in 1857, the 


‘The plaintiff's title was derived from the lease, and unless the lease 
granted the right of way it did not exist, It did not grant the right in 
terms, and the only way in which it could grant it was, that, the condition 
of the premises at the time when the lease’ was ‘granted, showed, that 
it was intended that the right of way should be exercised upon thé principle 
of law I have adverted to; that by the devolution of the tenements origi- 
nally held in one ownership, a right of way to a particular door or gate 
would, as an apparent and continuous easement, ‘pass to the owners and 
occupiers of both of them. But I think that the way in question was not a 
continuous and apparent easement within that principle of law; and there- 
fore I ‘arrive at the conclusion that there was no evidence of the right of 
way alleged in this case.’’ - 7? 

In Worthington v. Gimson™, which was decided in 1860, 
the plaintiff claimed a right of way over the land of the de- 
fendant. The facts as set out in the report are that a certain 
land lying partly in one parish and partly in another parish be- 
longed in 1820 to two persons each being entitled to an 
undivided half. A right. of way existed® from a farm, 
part of this property, across certain lands to another farm on 
the said property. The right of way had for many years been 
used by the occupiers of both the farms. In 1820 one of the 
co-owners conveyed ‘his undivided haff in one parish with all 
the rights, members, easements and appurtenances. The other 
co-owner also conveyed his undivided moiety. The deed contain- 


ed no express reservation of the right of way to either party.. 


Then the plaintiff in this action and the previous occupiers of 
the farm used the right of way from 1820 to°1859 but were 
obstructed by the defendant who was then the occupier of the 





21. (1858) 27 L.J. Ex. 286., 
22, (1860) 2 El. & El. 618: 121 E.R. 232, 
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other farm. It was held that the plaintiff could not recover, 
the right of way not passing unWer the deed of partition, and 
not being an apparent’and continubus easement necessarily pass- 
ing upon the severance of the property, as incident to the sepa- 
rate enjoyment of the portion sew€red. , At the trial 
Williams, J., non-suited the plaintiff even though the 
jury found that the occupiers of the farm claimed 
by the plaintiff had enjoyed the way as of fact up to and before 
the deed of partition and that the way had been enjoyed for- 
20 years since the partition deed up to*the time of thezebstruc- 
tion. 

A rule was obtained. It was argued that the way had 
been constantly and regularly used up to the time of the parti- 
tion, that it was known and apparent to both the parties to the 
partition and that, complete enjoyment of the portion of the pro- 
perty in the occupation of the plaintiff could not then, and 
cannot now, be had without it. Wightman, J., was of opinion 
that it was not an easement of necessity. Crompton, J., agreed 
with Wightman, J., and observed: 

‘In the present case the parties have not used apt words in the 
deed to express angintention to pass the way in dispute and the general 
words which follow the description of the property intended to be con- 
veyed do not add to or alter the previous words of conveyance. It is 
said that this-way passed, as being an apparent and continuous easement. 
There may be a class of easements of that kind, such as the use of drains 
or sewers, the right to which must pass, when the property is severed, as 
part of the necessary enjoyment of the severed property. But this way is 
not such an easement. It would be a dangerous innovation if the jury were 
allowed to be asked to say, from the nature of a road, whether the parties 
intended the, right of using it to pass. It may, besides, be naturally sup- 
posed’ to have been the intention of the parties that, on the partition of 


the property, all ways not incident toithe separate enjoyment of each of the 
severed portions should cease.’ 


In Langley v. Hammond™, which was decided in 1868, a 
question arose al to a right of way. In that case, a lessee sur- 
rendered to Iris lessor a part of the demised premises “together 
with all ways, etc., therewith now used, occupied and enjoyed” 
with a proviso that the defendant should fence off the premises 
surrendered from those” still occupied by the lessee. There 
had been. always unity of seisin and occupation of the whole 
farmyard and the road way had been made and used by for- 
mer occupiers of the yard and by the present lessee for the con- 
venience of carting heavy loads to and from the yard and the 
farm buildings’ There was, however, no existing approach 
to the premises surrendered from the defendant’s. land. The 





23, -(1868) 3 Ex. Cas. 161. 
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question arose as to the righy of the road way as a means of. 


access to the surrendered prnises. It was held that no right 
to use the roagl way as a means of access to the surrendered pre- 
mises passed to the defendant. Kelly, -C.B., was of opinion 
that by a granteof heréditaments with all “ways therewith now 
used and occupied and enjoyed” those ways only passed which 
had at some former period been used as of right therewith. In 
connection with this road way Bramwell, B., observed: 


“Suppose a house to stand 100 yards from a highway, and to be 
approached by a road running along the side of a field, used for no other 
purpose, but only fenced off from the field, which I assume to be the pro- 
perty of the owner of the house. I should wish for time to consider before 
deciding that on the conveyance of the house the right to use that road 
not being a way of necessity, would not pass under such words as these. 
The ground on which I think this rule ought to be discharged is that there 
is here really no definite road.” 


In ‘Watts v. Kelson, which was decided in 187 1, the ease- 
ment claimed was an easement to the use of a drain. It appears 
from the facts that the plaintiff and the defendant were the 
owners and occupiers of two adjoining properties which up to 
1863 belonged to a single owner. In that year the owner con- 
veyed to the plaintiff the premises in respect of which the ease- 
ments were claimed. The premises were conveyed, together with 
“all roads, ways, waters, watercourses, rights,- privileges, 
advantages and appurtenances whatsoever to the same heredita- 
ments and premises belonging or appertaining, or with the same 
or any part thereof, held, used, enjoyed or ‘reputed as part 
thereof or appurtenant thereto.” Some months after the first 
conveyance the owner conveyed to the predecessor «of the de- 
fendant the property over which the easements were claimed. 
There was an artificial watercourse which was originally made 
‘for the express purpose of supplying the cattle-sheds with water 
and was made by the owner of both properfies. There. was 
also a carriage way between two points a few yards from each. 
other and this was used as a way for bringing carts from point 
A to point B. The defendant obstructed the way alleging that 
the right of way was only a right 6f footway. The Master 
of the Rolls held that the plaintiff proved the right to the 
carriage way but disfhissed the bill so far as it related to the 
right of water. 


In the course of the argument Mellish, L.J., and James, 
L.J., were of opinion that Pyer v, Carter was good law in 
spite of Lord Westbury’s disapproval of it. 





10. (1857) 1 H. & N. 916: 156°E.R. 1472. 
24, (1871) 6 Ch. App. 166, 
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‘When a man walks over his ownẹand in a particular direction he is 
not using anything, he is merely going Where he pleases on his own pro- 
perty; but when there is a structure, erected for a purpos® connected with 
a certain part of his property, the case is quite different. I am not satis- 
fied that if a man construct a paved road ovt! one of his fields to his 
house solely with a view to the convenient occupaticn of the house, a 
right to use that road would not pass if he sold the house separately from 
the feld.” 


This was an observation made by Meliish, L.J., in the 
course of the argument and reliance ig placed upon it by the 
learned Advocate-General for the respondent as being a deci- 
sion that a paved road although it is not continuous would still 
pass even though it is not an easement of necessity. i 

In his judgment Mellish, L.J., referred with approval to 


Polden v. Bastard and observed: 

“In Polden v. Bastard Chief Justice Earle delivering the 
unanimous judgment of the Exchequer Chamber says: ‘There is a distinc- 
tion between easements, such as a right of way or easements used from 
time to time, and easements of necessity or continuous easements. The 
cases recognise this distinction, and it is clear law that, upon a severance 
of tenements, @asements used as of necessity, or in their nature continuous, 
will pass by implication of law without any words of grant; but with 
regard to casementsewhich are used from time to time only, they do not 
pass, unless the owner, by appropriate language, shows an intention that 
they should pass.” 


Then the learned Lord Justice observes that in that case the 
easement was in its nature continuous so far as the watercourse 
was concerned, that the watercourse was necessary for the use 
of the tenement conveyed, and that no other supply of water 
equally convenient or equally pure could have been obtained. 

“We do not think that this case can be said to be a decision 
on the question that a paved road was a continuous easement. 

It thus appears that when the Easements Act was passed, 
the English decisions had not established clearly that a formed 
and metalled soad was or may be treated as a continuous ease- 
ment and it cannot be said that the Easements Act simply codi- 
fied what was the law in England. It is no doubt true as con- 
-tended by the AdvocateeGeneral for the respondent that the 
framers of the Easements Act preferred to follow the ruling 
in Pyer v. Carter® which was rieferrede to with approval by 
Mellish, L.J., in Watts v. Kelson” to the ruling in Wheeldon 
v. Burrows”. i 

In Pyer v., Carter? it was held that where the owner of 
two or more adjoining houses sells one of them to a purchaser, 


During the course of the ek Mellish, L.J., remarked : 





10. (1857) 1 H. & N. 916: 156 E.R. 1472. 
24. (1871) 6 Ch. App. 166. 
25. (1865) 1 Q.B. 156 at 161. <- 26. (1879) 12 Ch. D. 31, 
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burden of all existing drajMs communicating with the other 
house withoyt any express 
purpose. 

In Wheeldon v. "Burrows? it was held that in the case of 
a grantor, express reservation was necessary with certain excep- 
tions, as in the case ways of necessity, while in the case of a 
grantee of part of a tenement, all those continuous and apparent 
easements over the other part of the tenement which are neces- 
sary for the enjoyment of the part granted and have been 
hitherto used therewith would pass as a general rule. 

Aldridge v. Wright" affirmed Wheeldon v. Burrows and 
the exceptions in the case of a grantor are given by Greer, L. J; 
in his judgment. 

This departure from the’ English Law, however, does not 
in our opinion lead to the conclusion that a departure should be 
made as regards apparent and continuous easements in cane 
with section 13 of the Easements Act. z - 

So far as the case-law in England subsequent to the pass- 
ing of the Easements Act is concerned, the trend of the authori- 
ties is to treat a formed and metalled road as a kind of appa- 
rent and continuous easement. We may refer to Brown v. 
Alabaster, Head v. Meara”? and Aldridge v. Wright.” But we 
are of opinion that-having regard to the provisions of the Ease- 
ments Act it is not open to us to follow the English decisions 
subsequent to'the Easements Act and to hold that a formed and 
metalled pathway would be an apparent and continuous ease- 
ment for the purpose of determining the rights of parties ene 
section 13, clause (f) of the Easements Act. 

We are of opinion that the plaintiff is not entitled to the 
right of way claimed as an easement of necessity and not being 
an apparent and continuous easement it would not pass under 
the provisions of section 13, clause. (f) of the Easements Act. 

We reverse the decree of the Lower Court and dismiss the 
plaintiff’s suit with costs Meponehont 


_ B.V.V. ° : ; Appeal allowed. 


such a house was entitled to f benefit and was subject to the 


servation by the grantor for that 








26. (1879) 12 Ch. D. 31. 27. (1929) 2 K.B. 117. 
28. (1887) 37 Ch D. 490.. 29. (1912) 1 Ir. Rep. 262. 
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MARASWAMI SASTRI AND 
e 


PRESENT:—MR. JUSTICE K 


IN THE HIGH COURT OF Je AT MADRAS. 
MR. Justice PAKENHAM WALSH. 


Kumaraswami Asari and others hd «œ Appellants* 
(Persons permitted to conduct the appeal on 
behalf of the suit temple by order, dated 16th 
November, 1927, on C. M, Ps, Nos, 4249 and 
4250 of 1926) 

v. 

Poojari Lakshmana Goundan and others .. Respondents 

(Defendants 1, 3 and 4 and Plaintiffs 1 and 3). 


Religious endowment—Public temple of recent origin—Nature of dedi- 
cation—No written Read Usage ad are ly agn of pujari. to. sur- 
plus offerings—Legality. 


Where a temple is of comparatively recent foundation and its origin 
well known and where there is no deed of gift or dedication the incidents 
of the dedication must be determined by the usage. There is nothing illegal 
in a trust by which the surplus money after paying for the maintenance 
of the temple is retained by the founder. 

Remarks of Seshagiri Aiyar, J., in Subramania Aiyar v. Lakshmana 
Goundan, (1919) 54 I.C. 177: 27 M.L.T. 11, dissented from. 

Appeal against the decree of the Court of the Subordinate 
Judge of Salem in O:S. No. 4 of 1916 (O.S. No. 32 of 1914 
on the file of the District Court of Salem). 

K. V. Krishnaswani Aiyar and B. V. Viswanatha Aiyar 
for appellants, 

T. Rangachariar, A. Srirangachari and S. Ramanujam for 
Ist respondent. 

The Court delivered the following 


JupGMENT.—This is an appeal against the judgment ‘and 
decree of the Subordinate: Judge of Salem in O.S. No. 4 of 
1916, dated the 30th November, 1925. The suit relates to the 
temple of Srie Kandaswami in the village of Kalipatti in the 
Salem District. The temple was founded by one Lakshmana 
Goundan, the grandfather of the. 1st defendant. He died about 
the year 1856 or 1857. The 2nd defendant who was the son of 
the 1st defendant was added as a party. He has since died and 
his sons have been added as his legal ‘representatives. The 
plaintiffs are Hindu worshippers of the temple. They insti- 
tuted the suit for a scheme of management. The Ist defend- 
ant claimed that the temple was a private temple. The 
Subordinate Judge, Mr. Narayana Aiyar, found it to be a private 
temple. On appeal to the High Court, Abdur Rahim and Old- 





*Appeal No. 439 of 1927. - 7th Noyember, 1929, 
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field, JJ., differed, the former finding that the temple was a Sumati 
public temple and the latter folding it to be a private one A “Sam san 
decree was, therefore, madf dismissing the appeal, and from ed 
that decree the plaintiffs appealed under the Letters Patent, and Goundan. 
three learned Judge%-+ who heard the appeal, Sadasiva Aiyar, 
Seshagiri Aiyar-and Burn, JJ., delivered separate but concur- 
ring judgments finding that the temple was a public one. See 
Subramania Aiyar ve Pujari Lakshmana, Goundan'. Against 
this, an appeal was preferred to the Privy Council which decided 
that the temple was a public one. See Pujari Lakshmana Goun- 
dan v. Subramama Aiyar?. The suit was, therefore, remanded 

““wifor framing a scheme. It is against the scheme so framed that 
the present appeal is preferred and the main question at issue 
is whether the lands which now stand in the name of the 1st 
defendant should be treated as temple property or whether they 
should be held to belong to the Ist defendant. The learned 
Subordinate Judge, Mr. L. R. Anantanarayana Aiyar, has held 
that they belong to the ist defendant. 


- That the properties in dispute stand in the ‘name of the 
Ist defendant is not denied. The argument of the learned 
Advocate for the appellants is briefly this. The temple having 
been found to be a public one, it must be presumed that all offer- 
ings made to the God were the property of the God and that as 
it is admitted that the suit properties must have come practically 
entirely out of the offerings to the God, they must be held to 
be the property of the God of which the Ist defendant was only 
a trustee. It is further argued that the learned pubordinate 
Judge wrongly threw the onus of proof under these circum- 
stances on the plaintiffs. For the other side, it is contended 
that the temple having been admittedly a fairly recent one and 
there being no written deed of the dedication, usage must 
determine the nature of the trust and that, in fact,the gifts were 
offered on the understanding that, after defraying the expenses 
of the temple, the remainder should go to the founder and his 
heirs. It is also contended that the sonus of proof that these 
lands which stand in the name of the 1st defendant are temple 
properties was rightly laid on the plaintiffs. The whole eyi- 
dence being before us, the question of onus is not very 
important. 

The history- of this temple has been narrated in several 
judgments in the case and it may be summed up in the words è . 


1. (1919) 54 I.C. 177: 27 M.L.T. 11. 
2. (1924) M.W.N. 278 (P.C.), 
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efile Se 
of their Lordships of the Privy Council (1924 M.W.N. at 
page 279): 

“Lakshmana Goundan, the grandfath# of the lst defendant, lived in a 
small house which belonged to him in tle village of Kalip&tti. He was a 
devout Hindu and originally a poor man. He mgintained in his house an 
idol.of the goddess of Amman, which was the “private idol of his family. 
He was also a devout worshipper at the public temple at Palni at which 
there was an idol of the God Subramaniaswami, and he made yearly 
pilgrimage to Palni with offerings to that God., It is said, and probably 
with truth, that he dreamt that he should install at his house at Kalipatti_ 
an idol of the God Subramaniaswami and that the God would come to his 
bouse and enable him to foretell events. He did install that idol at his 
house, adopted the ritual which was followed at Palni, and allowed Brah- 
mans and other Hindus of various castes to worship the idol as if it was 
a public idol. He acted as the pujari of the idol and received, as the pujari 
offerings made to the idol by worshippers and fees which he charged in res- 
pect of processions and other religious services. He obtained a great 
reputation as a holy man and as being enabled by the God to foretell 
events.” ; 


Their Lordships then proceed to describe how the number 
of worshippers increased and extensions to the temple were 
made by Lakshmana Goundan. They proceed (at page 280) : 


“On certaia days in each week the Hindu public was admitted by him - 
free of charge to worship in the greater pari of the temple, to one part 
only on payment of, fees, and to the inner shrine-apparently not at all. 
With the income which he derived from offerings and fees at the temple 
he efficiently maintained the temple as if it were a public temple and dis- 
charged all the expenses connected with the temple and the worship of 
the idol there. That may be assumed-from the reputation which the 
temple acquired against the Hindus. No accounts have been produced, 
probably he kept none, but it may be assumed that he applied the balance 
of the income he so obtained to the support of himself and his family - 
and in acquiring for- his own benefit and that of his family some immove- 
able property which he possessed before he died.” 


The only fact that may be added to this is that apparently 
the date of his bringing the God from Palni was about 1821 
and their Lordships find that the temple itself was founded 
between 1841 and 1856. 

‘In dealing with this appeal, it has to be remembered tha 
the sole point decided by the Privy Council was that the temple 
was a public and not a private one. The remarks beyond this 
point made by the learned Judges of this Court and which have 
been sought to be used as arguments, however valuable they may 
be, are obtter. Now, we think it is clear#in a case of this sort, 
where the temple is of comparatively recent foundation and its 


_ origin well known and where there is no deed of 


gift or dedication, the nature of the dedication must 
be determined by the usage. It has to be remem- 
bered that the idol was brought by Lakshmana Goundan 
from Palni to his house a considerable time, some twenty years 
or more, before the temple was built. The growth of the 
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temple and of its importance was gradual. The allegation of the 
plaintiffs that there was a t ple in the place before has been 
found by all the Courts to fhe. untrue. Mr. Justice Seshagiri 
Aiyar says (1919 M.W.N at page 916): 

‘‘In the absegce of Say writing and in the absence of any evidence 
of persons who were alive in 1819, it is not possible to say when the 
dedication was made. It is the usage in the temple and it is the practice 
that has been observed that should guide us in determining this point. 
‘From this point of view,*I have no hesitation in holding that the temple 
was dedicated at least during the life-time of Lakshmana Goundan.” 

Mr. Justice Burn Says at p. 917: 


“As might be expected in the circumstances, the progress of the build- 
ing was gradual. The main features had, however, been completed by the 
time of Lakshmana Goundan’s death in 1857.’ 


It was sought to be argued (1) that usage could not be 
held to.evidence the nature of the trust, and (2) that a trust by 
which the surplus money after paying for the maintenance of 
the temple would go to the pujari would not be a legal trust. 

As regards the first point no satisfactory authority was 
quoted. The following cases were relied on :—Pusavtya Goun- 
dan v. Poonachi Goundan®, That was a case where there was 
no image of the Goddess in the temple and sł was represented 
‘ by Akasa or emptiness. It was nevertheless held that the offer- 
ings to the pujari in that case were made to the Goddess and 
that the lands endowed to the temple in that case were the pro- 
perty of the Goddess and not that of the pujari. But in that 
case the lands had been given to the temple by a poligar famiily, 
There was an inscription describing the dedication on the ceil- 
ing and the lands stood in the inam register in the mame of the 
Goddess. The next case is Srinivasacharyulu v, Pratyanga 
` Rao*. There the grant was expressly: to the God and the family 

of the defendants were appointed -as archakas. They claimed 
that the lands belonged to them. subject only “to the burden, of 
service in the temple. It was held that the grant being clearly 
to the God, the usage according to the defendants could not be 
invoked in interpreting the grant. That has no application to a 
case where the grantor himself foundtd the temple and there is 
no written deed of grant. In such cases the only means of de- 
termining the nature Of the grant is by the usage. In Attorney- 
General v. Sidney Sussex C ollege Lord Hatherley, L.C., says: 


._ “T think the appellants are entitled to apply that principle of the Court 
which says, that if there be any ambiguity, the course bf construction and 








3. (1920) 40 M.L.J. 289, 4. (1920) 30 M.L.T. 101. 
5. (1869) L.R. 4 Ch. A. 722 at 732, 
R—12 


Kumara- 
swami Asari 
UY, 
Poojari 
Lakshmana 
Goundan, 


Kumara- 
swami Asari 
‘Us 
Poojari 
Lakshmana 
-Goundan, 


e 
978 THe MADRAS LAW JOURNAL REPORTS. [von 


action upori the bequest may be called in aid, as inferring that the persons 
who are concerned in the trust have nog been committing a breach of trust 
from the commencement downwards tohe present time. The reason why 
the Court relies upon that rule with-regerence to charities, where there is 
anything doubtful in the construction o the will, is, that ‘there have been 
persons alive who were competent to controvertgany such conclusion, and 
it is not to be assumed that, where many persons were® interested in con- 
troverting such a conclusion, a course of action has been adopted which 
has been a plain and clear breach of trust.” 


In Attorney-General v. Bristol (Muyor of)° Lord Chan- 


cellor Eldon remarks: 


“The construction in these cases, I take #, must be considered to go 
upon intention, and the different rules furnished by the cases I have 
mentioned, are to be considered as indicia of the intention. Was it then 
the intention of the donor that Bristol should be a trustee. . . . . . As 
far as I have read these ancient cases, they state it to depend upon the 
intention of the donor, and that one way of finding out that intention is, 
to enquire, whether the whole of the annual value of the property was, 
at the time of the foundation of the charity, distributed amongst the 
objects of the charity?” ` . 


In Attorney-General v. The Corporation of Rochester’ 


Lord Justice Turner says: 


“Undoubteflly, if an instrument be doubtful in its terms, contemporane- 
ous usage may be referred to; and if there has been a long usage in the 
application of funds to purposes which may be warranted upon one con- 
struction of the instrument, but which may not be warranted upon another 
construction of the instrument, the Court will lean to that construction of 
the instrument (provided it be doubtful) which will best correspond with 


the mode in which the funds have been for so long a period applied.” 


In Attorney-General v. Skinners’ Company® Vice-Chan- 
cellor Sir L. Shadwell quotes Lord Holt to the following effect: 


“I do agree there is no Statute of Limitation shall bar a charity; but.in 
a thing that js obscure and dark, and there hath been an enjoyment for a 
long time, I think an enjoyment for a long time, without interruption, is 
a great evidence of a right; for quiet enjoyment for a long time does 
presume a rightful enjoyment.” : 


Turning to the Indian cases, in Abhiram Goswami v. 


Shyama Charan "Nandi, it was held that 

“Though the mere fact of the proceeds of any land being used for the 
support of an idol may not be proof that that land formed an endowment 
for the purpose, yet it was a fact that might well be taken into considera- 
tion, when, as in this case, the intention of the founder had to be gathered 
from an ancient document expressed in ambiguous, language.” 


The rule, therefore, is quite clear that in the absence of a 
written grant or where the terms of the written grant are 
ambiguous or where there is no direct evidence of the terms, 
usage can be looked to to determine the nature of the grant. 


6. (1820) 2 Jac. & W. 294: 37 E.R. 640 at 649. 
7. (1854) 5 De G.M. & G. 797:'43 E.R. 1079 at 1089. 
8. (1833) 5 Sim. 596: 58 E.R. 463 at 470. 
9. (1909) L.R. 36 I.A. 148: I.L.R. 36 C. 1003: 19 M.L.J. 530 (P.C.). 
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As regards the second contention that such a grant as is 
contended for by the defendayts in the present case is not a legal 
one, no authority has bee quoted. Reliance is placed on 
certain remarks of Seshagiri Aiyar, J., to the following effect at 
page 915: š e. 

“It would undoubtedly be regarded as a fraud practised upon the public 
that the income derived with reference to the sanctity and holiness of a 
shrine should be regarded,as the perquisites of the persons in charge,” 


and 


“It would strike at thẹ very root of religion in India to hold that 
the person who is permitted by the worshippers to receive the offerings 
is the owner, and not simply the trustee, of the income.’’, 


These must be considered as obiter dicta and in Puraviya 
Goundan v, Poonachi Goundan* Oldfield, J., criticises them 
saying that on this basis , 

“it is dificult to. see how the existence of any private temple at all 
can claim legal recognition.’’ 

There are many temples where the archakas after perform- 
ing puja and maintaining the temple are entitled to the surplus. 
On the abstract question of law, we may quote Tuder on Chari- 
ties, Chapter V, 4th edition, page 115: 


“The surplus income, and the benefit of any subsedfuent increase, which’ 
the charities do not take, may be specifically disposed of either by the 
devisees being directed to retain it for their own benefit or by its being 
directed to be applied in other directions.” 


In Rambrahma v. Kedar it was laid down that a charita- 
ble corporation, in so far as it is charitable, is the creature of 
the founder, and that the proof of intention of the founder of 
a religious institution becomes almost conclusive, where the 
usage is immemorial, though the intention may bé presumed 
from a number of instances extending over a limited period; 
provided only that the existence of an invariable practice is 
made out by clear arid unambiguous evidence; and that the 
Court will be slow to draw an inference which will-deféat a 
tight that has been exercised without question during a long 
period, and unless such inference is irresistible, the Court will 
presume everything that is reasonably possible to presume, in 
favour of such a right. In Chinnatha Rowther v. Karunji Andi 
it was held that a member of a family of pujaris entitled to the 
surplus income of the suit properties belonging to a temple after 
meeting the puja and other expenses of the temple was entitled to 
maintain a suit to set aside certain alienations made, by certain 
members of the family as not binding on the temple and to 
recover the properties on behalf of the trust. ` 


=È —$_— ~——__—— 





3. (1920) 40 M.L.J. 289 at 299. “10. (1922) 36 C.L.J. 478 
` 11. (1926) M,W.N, 192. 
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In the present case it is not denied that the temple had been 


defendant. These. improvements] were made at a cost of 
between Rs. 50,000 and Rs. 1,00,000. We are qùite clear that 
there would have been nothing illegal if the founder of the 
temple having created a trust to the effect that the temple 
should be maintained out of the offerings to the idol and that 
the balance should go to himself and his family, provided this 
did not offend against the law of perpetuities or such other pro- 
visions with which we are not concernéd. Their Lordships of 
the Privy Council say as quoted above: 


- maintained and greatly creme w the founder and the Ist 


“It may be assumed that he applied the balance of the income he so 
obtained to the support of himself and his family and in acquiring for his 
own benefit and that of his family some immoveable property which he 
possessed before he died.” 

They do not appear to think that this would be any viola- 
tion of the trust: merely because the temple is found to be a 
public one. In fact, the scheme now provides in section. 24: 

“The pujagi shall not ordinarily be paid any ‘salary for his: work and 
duties from temple funds but-if after the temple liabilities are discharged 
in full, at the end ot any year after audit it be found that there is a 
balance of income over expenditure, the pujari will be paid 50 per cent. of 
that balance amount as his honorarium for that year.’ 

This, according to the contention of the learned Advocate 
for the appellants, would be an illegal breach of the trust as he 
contends that all the money belongs to the deity. It is difficult 
to see on his argument how: the pujari could ‘even maintain 
himself out of such gifts. 


The origin of the temple has been recounted and we have ` 
to try and determine what was the intention of the original 
founder. Lakshmana Goundan was probably a very. pious man, 
but the evidence is perfectly clear that he did not regard all 
the offerings pade or money taken as the property of the deity. 
It has to be remembered. that besides his position as a pujari, 
he was also considered as a seer. Their Lordships of the Privy 
Council say as quoted above: 

“It may be assumed that he applied the balane of the income he so 
ebtained to the support of himself and his family and in acquiring for his 
own benefit and that of his family some inimoveable property ‘which he 
possessed before he died.” . 

This is not merely an assumption but it is proved to the 
hilt by evidencé.- In Ex. II, a statement given by his son in 
1859, the latter makes it clear that the property purchased by 
his father in 1835 and 1836 (Exs. XXII and XXII-a) were 
enjoyed and possessed by his father and himself, and there is 
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no mention at all of their belonging to the deity. As Mr. 

Justice Burn correctly syated, some lands which were 
originally personal inams of acquired by Lakshmana Goun- 
dan in his dwn. name witholit any indication in the title-deeds 
that they were intended for the benefit of the temple. It is true 
that after his death at some ‘date which is- unknown, these pro- 
perties were entered in the name of the God and they are now 
admitted to be temple properties; but there can be little doubt 
that this change was effected after the death of Lakshmana 
Goundan and probably *by his widow during her son’s minority. 
Mr. Justice Burn says: 


‘*They are now entered in the public records as held on behalf of the 
temple by the pujaris. The history of the entries is not very clear.” 


Mr. Justice Oldfield says: : 


“The documents however available in each case Exs. XXII, XXII-a, 
XXI and LII for item 1, Exs. XV and XV-a for item 2 and XVI'T 
and XVIII-a for item 6 contain no indication that the property was the 
deity’s and not Lakshmana’s own. In Ex. II a statement given to the 
Tahsildar in 1859, 1st defendant’s father referred to iteme 1 without any 
suggestion that Sri Kandaswami had any interest in it or that it had been 
dedicated to the public, as an appanage of the temple; . . . . . The 
inference is that these items were personal inams acquired by Lakshmana 
by purchase and the same appears explicitly as regards item 1 from the 
documents above referred to.’? 

It is not as if Lakshmana Goundan did not draw a distinc- 
tion between lands which he bought for himself and those which 
he bought for the deity.. From Ex. C it will be seen that he 
did purchase land specifically in the name of the deity. This 
appears to have been the land which he first got dn mortgage 
under Exs. XV and XV-a and while it is correct as stated by 
Mr. Justice Oldfield that Exs. XV and XV-a contain no in- 
dication that the properties were mortgaged to the deity, it 
would appear from Ex. C that a cadjan sale-deed, dated +1847, 
which is not forthcoming, was executed to Pujari Lakshmana 
Goundan for Kalipatti Kandaswami deity. In the light of these 
facts it cannot for a moment be contended that Lakshmana 
Goundan was so anworldly that he’ dedicated to the deity all 
the offerings made and took nothing for himself. We are not 
prepared therefore to accept as completely correct the remark 
of Seshagiri Aiyar, J., which is obiter (1919 M.W.N. at 
page 905): 

“Notwithstanding the high character of Lakshmana Goundan, it is 
abundantly clear that it was the deity which attracted“ the worshippers 


and that it was the deity „for whom the offerings were made. .. wae 
therefore it is impossible to believe that offerings were. made to Laksh- 


mana Goundan personally and not to the idol.” 
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Again the remark (1919 M.W.N. at page 909): 


“I do not think the fact that for long time, the priest in charge 
was, allowed uncontrolled possession of fhe income, is indication, at any 
rate in India, that the priest. was the ovgner of the offerings.” 


It is clear from the facts stated that JLakshmana Goundan 
did not dedicate -the properties bought under Pxs. XXII and 
XXII-a, nor does it appear that when he took a mortgage of 
the lands under Exs. XV and XV-a, hę took that mortgage 
for the deity though he seems afterwards to have dedicated 
these lands to the deity when they were, sold to him. 

As regards the attitude of the general public and the view 
they took of the offerings, the evidence is all one way. Until 
the final decision of the Privy Council that the témple was a 
public one, public officials and the villagers had regarded it as 
private. The Income-tax authorities had taxed the Ist defend- 
ant one year on the temple income. P.W. 18, who is a wit- 
ness on inimical terms with the lst defendant, states at page 90: 

“Pujari spends the hundi collection. It is known to all. Knowing 
that pujari is spending it, we put moncy in the hundi.” : 
_. No witness comes forward to say that! he understood that 
all'the money put into the hundi was the property of the God. 
Although admittedly the bulk of the money used to purchase 
the properties in dispute must have come out of the temple 
offerings, still it appears from the evidence of D.W. 10, that 
abishekam, money went to the 1st defendant. He says 10 annas 
should be given for abishekam. Without that it will not be 
done. The witness, was quoted to us as saying that neither 
naivedyam por abishekam money was paid to the jpujari, but as 
regards abishekam this does not appear to be correct. 
However, the matter is not really material, as this is not 


‘a case of mixing trust money with private money. For 


this reason, wee think that the cases quoted to us with 
regard to m@hants or matathipathis or of- trustees who 
mix. private money with trust money have no bearing on 
the present question and it is not necessary to refer to them. 
We see no reason to suppose that the trust was not one by 
which the founder maintained. the idol and later on the temple 
and retained the surplus offerings. He ‘not only founded the 
temple but admittedly he and his successors have greatly en- 
riched and enlarged it. There is no question of breach of trust 
on this score. We see no reason to hold that the lands in. dis- 
pute were bought from trust money or in breach of any trust. 


That. heing so, it is not necessary to go into the second 


‘round urged on behalf of the respondents that even if there 
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was a breach of trust, it would amount to back-accounting to 
enforce restoration of these fands and that this should not be 
done where the breach of ust had been due to a bona fide 
mistake. In” this connection, The Attorney-General v. The 
Master, Wardens, et®: of the Wax Chandlers Company” and 
Kelu Achan v. Sivarama Pattar Karikar are quoted, but we 
consider it unnecessary to discuss the point. 


„i Turning to the scheme itself, the appellants did not ask for 
the removal of the 1st defendant. Whatever may be his cha- 
racter otherwise, he has done a great deal for the temple and 
the remarks passed about him in various judgments show that the 
institution will probably suffer if he is not retained. It is, how- 
ever, argued that owing to his conduct since he has been 
appointed as receiver, two co-trustees should be added. We think 
on the whole that this would not conduce to the smooth admi- 
nistration of the temple and that paragraphs 14 and 21 of the 
scheme will operate as a sufficient check upon the conduct of 
the ist defendant. Paragraph 25 which provides for the modi- 
fication of the scheme must be deleted, as it has been held that 
such an order is ultra wines. In other respects, we see no 
reason to modify the scheme. 


The memorandum of cross-objections as regards jewels is 
not pressed. . 


In the result the appeal is dismissed and the judgment and 
decree of the Lower Court with the modification noted above 
are confirmed. The Privy Council allowed the costs of the 
suit from the temple funds. 

We think, in the circumstances, the costs of this appeal on 
both sides also should be met from the temple funds. 


S. R. a Appeal dismissed. 
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THE DANGEROUS DRUGS ACT, 1930. 


: Act No. II or 1930. 


e 
PREFATORY Nore:—The following Report of the Select Committee on 


the Bill to centralise a®@ vest in the Governor-General in Council the 
control over certaif operations relaging to dangerous drugs and to inereagse 
and render uniform throughout British India the penalties for offences 
relating to such operations was presented to the Legislative Assembly on 
the 6th February, 1930 :— ə 
We, the undersigned members of the Select Committee to which the 
Bill to centralise and vest in the Governor-General in Council the control 
over certain operations relating to dangerous drugs and to increase and 
render uniform throughout British India the penalties for offonces relating 
P to such operations was referred, have considered the Bill 
apers LIV. i i d have now the 
and the papers noted in the margin, an 
honour to submit this our Report, with the Bill as amended by us annexed 
thereto, 


2. Clause 2—TIn clauses (a), (c) and (e), we have made small draft- 
ing amendments. 


We have omitted (e) (iii) as Government opium is raw opium, and 
comes within the scope of (e) (ii). To retain it might cause confusion 
and misunderstanding, 


In clause (g) we have deleted the words ‘‘of the acceptance??, 80 
that the Governor-General in Council may take action at once as soon as 
he recommends that the drug should be declared, internationally to be a 
dangerous drug, without awaiting for the formal acceptance of the recom- 
mendation by the Convention. It is understood that the notifieation will 
be cancelled if, on further inquiry by the Convention, it is found that the 
drug should not be declared to be a dangerous drug. 


We have amended clauses (i), (j), (%) and (l) so as to make clearer 
provision for fhesé important classes of cases which may be exemplified 
by export and import between Burma and Bengal, or between Bombay 
and Madras. In the first example the import or export occurs across the 
open sea, and it might be held that such import and export was import 
into or export from British India. In the second ease, tHe drugs may 
be carried across a stretch of Hyderabad territory. It is not the intention 
of the -Bill to place the control of such import and export in the hands 
of the Governor-General; it is intended that such inter-provincial traffic 
should be left in the hands of the Local Governments concerned; and our 
re-draft is intended to place this beyond doubt. s $ 

We have made a small drafting amendment in suf*clause (n). 

(Clause 4.—We have amended sub-clause (b) so as not to penalise the 
preparation of prepared opium by a lawful owner’s relative or servant, 
on his behalf, ° . a 

In sub-clause (c) ‘ve have deleted the word **transport’’, as the trans- 
port of prepared opium which is unlawfully possessed will be punishable 
as unlawful possession, Whereas the transport of prepared opium lawfully 
possessed cannot, on practical grounds, be made punishable. 

We have added a proviso which will allow Government to grow the 
coca plant, and to experiment in the manufacture of cocaine therefrom, 
as we think it desirable that India should not be deBarred from having 
indigenous supplies of this valuable drug for proper medicinal uses. The 
same proviso is added, consequently, to clause 9, 

Clauses 5, 6 and 7.—We have made small drafting amendments. 

Clause 8.—In sub-clauses (1) and (2) we have made drafting amend- 
ments; and in sub-clause (3) we have inserted words which will empower 
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Local Governments, subject to the control of the Governor-General in 
Council, to make express rules bringing ®@Government-owned drugs within 
the scope of the section. This amendment is intended-to apply to drugs 
kept in Government dispensaries, and ‘th like, which should properly come 
under the control of Local Governments. ' ; 


Clause 9.—We have inserted this clause in? Order’ taat Local Govern- 
ments. may have some control, over traffic in dangerous drugs, where the 
persons prom&ting the traffic have their headquarters in British India but 
the traffie itself lies entirely outside British India. Such a ease would: 
arise where a merchant in Bombay arranges “with “opium suppliers in 
Persia for the despatch of opium to China. 

Clause 10 (old clause 9)—We lave nfide, two amendments con- 
sequentia] on the amendments made in clause 4. We also propose that 
for offences under clauses 10 and 11, the fine should be wnlinited, as in 
clauses 12, 13, 14 and 15. The offences under clauses 10 and 11 may be 
very serious, and we think the Court should be given power to award heavy 
fines in very bad cases. 


Clauses 15, 16 and 18 (old clauses 14, 15 and 17).—As clause 10 
relates to the serious offences of the manufacture, import, export and sale 
of. prepared opium, we consider it should be included within the category 
given in these clauses.. The refercnees in these clauses have been 
re-numbered. ` ; 

Clause 18 (old clause 17)—We haye added two new snb- -clauses, in 
order to make % quite clear that a bond shall be cancelled when a convic- 
tion is set, aside, and that an appellate court, or the High Court when 
exercising, its revisiofial powers, shall be empowered to require a bond to 
be executed. 

Clause 19 is introduced to supply‘the penalty for the new clause 9 
inserted by us. We propose to limit the penalty to a fine of one thousand 
rupees without imprisonment. 


Clause 22 (old clause 20)—-We have amended this clause so as to 
give ‘power to issue’ warrants to Presidency Magistrates in the presidency- 
towns; and also in order to give this power to selected Magistrates of the 
second class. The elause’ now confers these ‘powers on the Courts which 
have similar ‘bowers’ under the Opium Act, 1878. 

‘Clause 23 (old clause 21).—As the Bill is aimed’ at trafie in danger: 
ous drugs, it is desirable that ‘officers carrying out the search of a fiouse 
containing dangerous drugs should be able to seize’ documents or other 
articles which may furnish valuable evidence that the drugs seized have 
been the subject-matter of an offence. We have amended sub-clause .(¢) 
accordingly. = : 

We have:added a proviso which will empower police and other officers 
to make searches by night, under circumstances where there is: reason to 
believe that delay will result ip the escapa of the offenders or the removal 
of illicit drugs. We have added a new sub-clause@ to ensure that these 
powers shall be properly exercised. 

' Clauses 24 and 28 (old clauses 22 and 26)—*The amendment in. these 
_ clauses follows from the amendment to sub-clause (c) of clause 23. 

Clauses 29 and 30 (old clause 27 and new clause 30)—We have: ,intro- 
dueed a new clause 30 ‘giving Goverument power to invest Excise Officers 
with the powers ofan officer in charge of'a police station for the investi- 
gation of offences under: this Act; and we have amended old clause 27 so 
that offenders arrested and articles seized may be forwarded to such 
officers, These amendments should facilitate he prosecution of, offences 
and will tend to shorten the period during which persons are in custody 
pending their production before, a Court, . an sue 
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Clause 31 (old clause 28)—We „have re-drafted this clause so as to 


give jurisdiction to second-class Magistrates specially empowered and have . 


thus brpught it into line with the provisions of the Opium Act, 1878. 


Clause 32 fold clause 29).—We have made a restricting amendment in 
sub-clause (b), as it seemed too wide. : 


Clause 34 (od clause 31).—Upnder this clause as it stood, persons who 
were not convicted had no right of appeal against an order confiscating 
their property. We have added a ‘sub-clause giving them tifis right. 


Clause 35 (old claus® 32).—In sub-clause (b) we have made a small 
amendment in order to secure that Government may give rewards out of 
fines and ecoufiseations to Persons who are neither officers nor informers, 
such as private persons who take an active part in an important capture. 

Clause 36 (old clause 33).—In sub-clause (2) we have provided for 
the case of the minor administration which has no loeal official Gazette. 


Clause 41 (old clause 38).—We havé made’ a drafting amendment. 


Schedule I—-We have amended, this in consequence of the amendments 
to section 18. 


Schedule IZ—The amendments ‘to this schedule are extensive, but with 
the exeeptions noted below they are all purcly consequential, flowing neces- 
sarily from the amendments we have made in definitions (e), (e), (j) and 
(t) of clause 2 of the Bill. The exceptions are as follows:— 


(1) The definitions of ‘‘import’? and ‘‘export?’ ¢throughout’ have 
been amended so as to preserve the existing control of the Local Govern- 
ments over intoxicating drugs and narcotic swbstayces which they may 
declare to be intoxicating drugs.. These substances, by sub-clause (iv) of 
the various definitions of ‘‘intoxicating drug’? now inserted in the 
local excise Acts, are not hemp, opium, coca leaf or manufactured 
drugs, and do not fall within the scope of the Bill. Their-control in all 
respects, therefore, should remain, as heretofore, in the hands of the Local 
Governments. 


(2) The Burma Opium Law Amendment Act, 1909 (Burma Act 
VII of 1909), has been introduced into the schedule and amended in several 
minor particulars. This Act has been overlooked when, the Bill’ was 
drafted. Tho amendments are ali purely formal and ‘consequential and 
‘are designed to leave the substance of that Act untouched. t 


(3) Further amendments have been made in the Eastern Bengal and 
Assam Excise Act, 1910. That Act had been amended by the Assam 
Excise (Amendment) Act, 1927, while the Bill was being drafted. The 
amendments had the effect of ‘brihging cocaine undcw the controf of the 
Local Government, and the fresh amendments now introduced into the 
-schedule place cocaine again under the control of the Governor-Gertferal in 
Council, in pursuance of the general scheme of the Bill.’’—(Keport of the 
Select Committee.) | > . 
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a 7 i [1st March, 1930.] 
An'Act to centralise and vest in the Governor-General in Council 
the control over certain operations ‘relating to dagpgerous drugs 
and to increase and render uniform throughout’ British India 
-the penalties for offences relating t0 such opgrations. 


WHEREAS India participated in the Second International 
Opium Conference, which was,convoked in accordance with the 
resolution of the Assembly of the League of, Nations dated the 
27th day of September 1923, met at Geneva on the 17th day of 
November 1924, and on the 19th day of February 1925; adopted 
the:'Convention relating to Dangerous Drugs (hereinafter referred 
to.as the Geneva, Convention) ; 


. AND WHEREAS India was a, State signatory to ‘the. said Geneve 
aon 


~ , 


AND WHEREAS the dornadig Parties to the said ‘Geneve 
Convention resolved to take further measures to suppress the 
contraband traffic in and abuse of Dangerous Drugs, especially 
those derived from opium, Indian hemp’ and ‘coca leaf, stich 
‘measures being’ more particularly set forth in the Apea of the 
said Geneva Soave en es on 


s 
AND WHEREAS for the effective carrying ‘out of the aaa 
Measures it is expedient that the control of certain operations 
relating to Dangerous Drugs should be centralised and vested in 
the Governor-General in Council; 


-: AND WHEREAS it is also expedient that ethe penalties for 

certain offences relating to Dangerous. Drugs should be increased, 

and that. all penalties relating to certain operations should bee 
rendered, uniform thr roftghout British India ; 


“it is hereby enacted as follows :~ — 


aa 


Short title, 
extent and 
commence- 
ment. 


. Definitions. 
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CHAPTER IT. | 
. @ # 
PRELIMINARY. 


1. (1) This Act may be called Tar Danorrots Drugs Aor, 
19380. 4 oe 


(2) It extends to the who -of British India, T 
British BaPuchistan and the Sonthal Parganas. 


( 3) It shall come into force ‘on such® date as the aoa 
General in Council may, by notification inthe Gazette of India, 
appoint. WP Poel! 

2. In this Act, unless there is anything repügnant in the 
subject or context, — 
J , l 


F En 


(a) ‘‘coca leaf’? means— 


(i) the leaf and young twigs of any coca plant, that is, 
of the Erythroxylon coca (Lamk.) and the Erythroxylon novo- 
granatense (Hiern.) and their varieties, and of any other species 
of this genus which the Governor-General in Council may, by 
notification in the Gazette of India, declare to be coca plants for 
the, purposes ‘of this Act; and 


(ii) any's mixture thereof, with or without neutral 
materials ; , = by ; 
but ‘does not include any preparation containing Hot: more than 
0 1 per cent: of cocaine; - tae 
' tee Ny na 


7? 


“Q). «© coca derivative means— 


(i) crude cocaine, that is, any extract of coca ‘leat Which 
can be used, directly or indirectly, for the manufacture of-cocaine ; 
(ii) ecgonine, that is, laevo-eé¢gonine ‘having’ the chemical 
formula Co HysNO3 H2 O, and all the derivatives ‘of “levo- 
.ecgoniine from which it can be recovered; TEN 
i . (iii) cocfine;’ that ' is, méthyl-benzoyl-lwvo-ecgonine 
having ‘the cherffical formula Cy7HaiNOg, and its salts: and" 


ni (iv): all Preparations, officinal and non-officinal, contain- 
ing more than 0-1 per cent. of cocaine; Ae MEEA 


u(e) ‘ hemp?’ means— 008, oth 
(i) the’ leaves, small’ stalks and TERR or fruiting- tops 
of ‘thé ‘Indian hemp plant (Cannabis sativa L.),- ‘ineluding all 
comme known as bhang, siddhi, or gunjd; l 
(it) charas, that is, the resin obtained from the Indian 
e hemp ‘plant, which has not been’ submitted to any niinipulations 
other than those necessary for packing anl transport; and" 
(iii) any mixture, with or without neutral materials, of 
any of the above forms of hemp or any drink prepar ed therefrom; 
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(d) “medicinal hemp: ”” means. any extract or tfacture of 
hemp; eel an Y | , 
fe) “ opium m menr 

(î) the capsules of the poppy (Papaver somniferum L. ); ; 


. (ii) thé snoutanbotels coagulated juice of such eapsules 
which has not been submitted to any manipulations other than 
those necessary for packing and transport; and E Zy 


(wi) any mixture, with or without neutral materials, of 
any of the above forms gf opium ; 


but does not include any preparation containing not more than 
0-2 per cent. of morphine; © ' 


29) 


(F) “ opium derivative ’? means— 


(7) medicinal opium, that is, opium which has under- 
gone the processes necessary to adapt it for medicinal use in ac- 
cordance with the requirements of the British Pharmacopoeia, 
whether in powder form or granulated or otherwise or mixed with 
neutral materials ; 


(i) prepared opium, that is, any product of” opium 
obtained by any. series of operations designed to transform opium 
into an extract suitable for smoking, and tht dross or other resi- 
due remaining after opium is smoked; i a 


(iii) morphine, that’ is, the principal alkaloid of opium 
having the chemical formula Cy Hi9NO3, and its salts; vas 


(iv) diacetylmorphine, that is, the alkaloid, also known 
as diamorphine or heroin, having the chemical formula : C21H23 
NOs, and its salts; and 


(v) all preparations, officinal and -non-officinal, “contain- 
ing more than 0'2 per cent. of morphine, or containing any, 
diaçetylmorphine ; , . 

(g) ‘* manufactured drug” includes— e ` o’ 
a; (i) ‘all coca derivatives, medicinal hertp and opium 
derivatives; and. i á 


(ii) any other narcotic’ substance which the Governor- 
- General in Council may, by *notificatioti in the Gazette of India 
made in: pursuance of a recommendation under Article 10 of the 
Geneva Convention, declare to be a manufactured drug; 


but does not include any preparation which the Governor- 
General in Council may, by notification in the Gazette of India 
made in pursuance of a finding under Article $ of the Geneva 
Convention, declare not to be a-manufactured drug; 


(h) “ dangerous ‘drug A includes coca leaf, hemp. and 
opium, and all’ manufactured drugs; Fi ie 


I—2 


Calculation 
of percent- 
ages in liquid 
preparations. 
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af “ to import into British India ” means, subject to the 
provisions of clause (j), to bring ixto British India by land, ‘sea 
or airs. . 


. (3) “ to import inter- pioviheaialiy > means -to bring into 
one province from another, and oenas 


(4) the bringing of a dangerous drug into a province 
Froma any territory of a Prince or Chief in India which is adjacent 
to or enclosed by the territories of such pfovinee, which the Gov- 
ernor-General in Council may, by notification in the Gazette of 
India, declare to be inter-provincial impert; and 


(ii) bringing into one province , from another, in the 
course of a continuous journey, by sea or through the territory 
of a Prince or Chief in India; 


' (k) ‘to export from British India ” means, subject to the 
provisions of clause (L), to take out of British India by land, sea 
or air; 


(1) “ to export inter-provincially ’’ means ae take out of 
one province,into another, and includes— 


(i) the taking of a dangerous drug out of a province 
into any territory’ of a Prince or Chief in India which is adjacent 
to or enclosed by the territories of such' province, which the Gov- 
ernor-General in Council may, by notification in the Gazette of 
India, declare to be inter-provincial export; and 


usar (d) taking out of one province: into another, in the 
course of a continuous journey, by sea or through the territories 
of a Prince or Chief in India; 


` (m) we to transport ” means to take from one place to 
another in the same province; and 


(n) ‘$ territory of a Prince or Chief in India ”’ includes 


any territory in which the Governor-General in Council exercises 
powers or jurisdiction by virtue of the Indian (Foreign Jurisdic- 
tion) Order in Council, 1902. 


_.3., The, Governor-General in Council may make rules pre- 
scribing the method by which percentages in the case of liquid 
preparations shall be caleulated for the purposes..of clauses (a), 


(b), (e) and (f) of section 2: | ee Vek, 


‘Provided that, unless and until such rules are made such 
percentages shall be calculated on the basis that a preparation 
containing one per. cent. of a substance means a preparation 
in which one gramme: of the substance, if a solid, or one millilitre 
of the substance, if a liquid, is contained in every one hundred 
millilitres of the preparation, and so in proportion for any greater 


‘or less percentage. 


tt oF 1930.] INDIA acts, 1930. 11 
CHAPTER II. 
Prowisitlt®N AND CONTROL. 
4, ' No one shall— 


6 
(a) cultivate amy coca plant, or gather any portion of a 


coca plant, s e 


(b) manufacture or possess prepared opium, tinless it is 
prepared from opium ,lawfully possessed for the consumption of 
the person so possessing it, or 

(c) import into British India, export from British India, 
‘tranship or sell prepared opium: 

Provided that this section shall not apply to the cultivation 
of any coca plant or to the gathering of any portion thereof on 
behalf of Government. 


5. (1) No one shall— 
(a) cultivate the poppy (Papaver somniferum L.), or 


(b) manufacture opium, 
save in accordance with rules made under sub-section (2) and 
with the conditions of any licence for that purpose which he may 
be required to obtain under those rules. a 


(2) The Governor-General in Council may make rules 
permitting and regulating the cultivation of the poppy (Papaver 
somniferum L.) and the manufacture of opium, and such rules 
may prescribe the form and conditions of licences for such culti- 
vation and manufacture, the authorities by which such licences 
may be granted, the fees that may be charged therefor, and any 
other matter requisite to render effective the control of the Gov- 
ernor-General in Council over such cultivation and manufacture. 


(3) The Governor-General in Council may also make rules 
permitting and regulating the sale of opium from Government 
factories for export or to Local Governments or jo manufacturing 
chemists. . 


6. (1) No one shall manufacture any manufactured drug, 
other than prepared opium, save in accordance with rules made 
under sub-section (2) and with the conditions of any licence for 
that purpose which he may be required fo obtain under those rules. 


(2) The Governor-General in Council may make rules 
permitting and regulating the manufactured drugs, other than 
prepared opium, and such rules may prescribe ihe form and condi- 
tions of licences for such manufacture, the authorities by which 
such licences may be granted and the fees that may be charged 
therefor, and any other matter requisite to render effective the 
eontrol of the Governor-Ggneral in Council over such manufacture. 


(3) Nothing in this section shall apply to the manufacture 


Prohibition 
of certain 
operations. 


Control of 
Governor- 
General in 
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production 
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Governor- 
General in 
Council over 
manufacture 
of manufac- 
tured drugs. 
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of medicinal opium or of preparations containing morphine, dia- 
cetylmorphine or cocaine from materials which the maker is 


_ lawfully entitled to possess. . 
E tH ° 
Controlo ©, 7. , (1) No one shall— SERTO 
Governor: (a) import into British Indig, ° ° 
General in eye 4 
Council over .. .. (b) export from British India, or 
operations at : a (@), tranship te . ‘ 
landandsea any dangerous drug, other than prepared opium, save: in: accord- 
frontiers: ance: with rules made under sub-section (2) and with the condi- 
tions of any licence for that purpose which he may be required . 
to obtain under those rules. 
, (2) The Governor-General in Council may make rules 
permitting and regulating the import into and.export from British 
India and the transhipment of dangerous drugs, other than pre- 
j pared opium, and such rules may prescribe the ports or places 
F at which any kind. of dangerous drug. may be imported, exported 
n 5 or transhipped, the form and conditions of licences for such 
eo import,.export or transhipment, the authoritiés by which such 
“""" = licences, may sbe granted, the fees that may be charged therefor, 
A and any other matter requisite to render effective the ‘control of 
i the Governor-General in Council: over such import, export and 
transhipment.: ' ge ‘ a Í 
Control of , +: u8. (1) No one.shall— nooo ; , 
R ida (a) import ‘or export inter-provincially, transport, possess l 
ere internal or sell’ any’ manufactured: drug, other than prepared opium, or 
traffic in cocä, leaf, or '' Tere A a a Ae 
manufactured = AB) ‘manufacture medicinal opium or any preparation 
drugs and containing ‘fiorphine, diacetylmorphine’'or cocaine, : i : 
coca leaf. 


sive in’ accordance. with rules made: under sub-secticn (2) and 
with ‘the ‘conditions of any licence for that purpose which he may 
be’ required’ to obtain under those rules. 


° (2) TheeLocal Government may, subject to the control of 
the :Govérnor-General’ in Council, make rules permitting and 
regulating— — ’ — 

; L a o : i . 

uost: ua (a) the inter-provimcial import and export inte and from 
5...” the territories’ under its administration, the ‘transport, possession 
lr. aiid sale of manufactured drugs, other thay prepared: opium, and 

ERST of ‘coca leit ; ‘and my 
me : (b) the manufacture of medicinal opium or of any pre- 
paration contaiging morphine, -diacetylmorphine or cocaine from 
materials which the maker is, lawfully entitled to possess. . 
e r Such rules may prescribe the form and conditions of licences 
` for such import, export, transport, ‘possession, sale and manufac- 
ùre the authorities by which such licences may be granted and 
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the fees that may be: charged therefor, and any other matters 
requisite to render effective @he control of the Local Government 


over such import, export, transport, possession, sale and mann- 
facture. y% 


(3) Savein so°far as may be expressly provided in rules 
made under sub-section (2), ħothing in this section shall apply 
to manufactured drugs which are the property and in? the posses- 
sion of Government: e 


Provided that such drugs shall not be sold or otherwise deli- 
vered to any person who, under the rules made by the Local 
` Government under this section, is not entitled to their possession. 


9. No one shall engage in or control any trade whereby a 
dangerous drug'is obtained outside British India and supplied 
to, any person outside British India, save in accordance with the 
conditions of a licence granted by and at the discretion of the 
Local Government, 


CHAPTER III. 


OFFENCES AND PÉNALTIES. | pa 
10. © Whoever— 


m " j 
(a) cultivates any coca plant or gathers any portion of a 
coca plant, 


(b) manufactures or possesses prepared opium otherwise 
than as permitted nder section 4, or 


(c) imports into British, India, exports from British India, 
tranships or sells prepared opium, 


shall be punished with imprisonment which may extend to two 
years, or with fine, or with both: 


` Provided that this section shall not apply to the cultivation 
of-any coca plant or to the gathering of any portion, thereof on 
behalf of Government. ° ° 


11. Whoever, in contravention of section 5 , or any rule made 
“under that section, or of any condition of a licence granted 


thereunder, ; 

(a) cultivates the poppy, or 

(b) manufactyres opium, : 
shall be punished with imprisonment which may extend to i 
oe or with fine, or with both: 


2. Whoever, in contravention of section 6, or.any ié made 
a that section, or any condition of a licence granted there- 
under, manufactures any manufactured drug, shall be punished ® 
with imprisonment whi&h may extend to two years, or with fine, 
or with both. 
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18. Whoever, in contravention of section 7, or any rule made 
under that section, or any conditiow of a licence granted there- 
under, ; : . 


(a) imports into British Indła, s 
(b) exports from British India, or** e 
(c) tranships 


any dangerous drug, shall be punished with imprisonment which 
may extend to two years, or with fine, or with both. 


14. Whoever, in contravention of seetion 8, or any rule made 
under that section, or any condition of a licence issued thereunder; 


i '(a) imports ‘or exports inter-provincially, transports, 
possesses or sells any manufactured drug or coca. leaf, or 


(b) manufactures medicinal opium or any preparations 
containing morphine, diacetylmorphine, or cocaine, shall be 
punished with imprisonment which may extend to ‘two years, or 
with fine, or with both. 


15. Whoever, being the owner or occupier or having the use 
of any house, toom, enclosures space, vessel, vehicle, or place, know- 
ingly permits it to be used for the commission by any other person 
of an offence punsshaBle under section 10, section 12, section 18, 
or section 14, shall be punished with imprisonment which may 
extend to two years, or with fine, or with both. 


16. Whoever, having been convicted of an offence punish- 
able under section 10, section 12, section 13, or ction 14, is guilty 
of any offence punishable under any of those sections, shall be 
subject for every such subsequent offence to imprisonment which 
may extend to four years, or to fine, or to both. 


17. Whoever, having been convicted of an offence punishable 
under section 15, is again guilty of an offence punishable under 
that section, shall be subject for every such subsequent offence 
to imprisonment which may extend to four years, or to fine, or to 
both. ° o l 


. 18. (1) Whenever any person is convicted of an offence . 
punishable under section 10, section 12, section 13, or section 14, 
and the Court convicting hjm is of opinion that it is necessary to 
require such person to execute a bond for abstaining from the 
commission of offences punishable under thoge sections, the Court 
may, at the time of passing sentence on such person, order him to 
execute a bond for a sum proportionate to his means, with or with- 
out sureties, for abstaining from the commission of such offences 
during such periotl, not exceeding three years, as it thinks fit to fix. 

e . (2) The bond shall be in the form contained in Schedule 
I, and the provisions of the Code of Créminal Procedure, 1898, 
shall, in sq far as they are applicable, apply to all matters con- 
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nected with such bond as if it were a bond to keep the peace 
ordered to be executed und@ section 106 of that Code. a 


*(3) If the conviction is set aside on appeal or otherwise, 
the bond so executed shall befome void. 


, @e | 5 
(4) An order under this section may also be made by an 
appellate Court, or by the High Court when exercising its powers 
of, revision. 


19. Whoever engages in'or controls any trade whereby a 
dangerous drug is obtained outside British India and supplied to 
any person outside British India, otherwise than in accordance 
with the conditions of a licence granted under section 9, shall be 
punished with fine which may extend to one thousand rupees. 


20. Whoever atiempts to commit an offence punishable under 
this Chapter, or to cause such an offence to be committed, and 
in such attempt does any act towards the commission of the 
offence, shall be punished with the punishment provided sor the 
offence. i . 


21. (1) Whoever abets an offence punishable under this 
Chapter shall, whether such offence be or be notecommitted in 
consequence of such abetment, and notwithstanding anything con- 
tained in section 116 of the Indian Penal @odey be punished with 
the punishment provided for the offence. 


(2) A person abets an offence within the meaning of this 
section who, in British India, abets the commission of any act in 
a place without and beyond British India which— 


(a) would constitute an offence if committed within 
British India; or 

(b) under the laws of such place, is an offénce relating 
to dangerous drugs having all the legal conditions required to 
constitute it such an offence the same as or analogous to the legal 
conditions required to constitute it an offence punishable under 
this Chapter, if committed within British Indig. e 


CHAPTER IV. 


PROCEDURE. 


22. (1) The Collector, or other officer authorized by the 
Local Government in this behalf, or a Presidency Magistrate or a 
Magistrate of the first class, or a Magistrate of the second class 
specially empowered by the Local Government in this behalf, may 
issue a warrant for the arrest of any person whom he has reason 
to believe to have committed an offence punishable under Chapter 
“III, or for the search, whether by day or by night, of any build- 
ing, vessel or place in which he has reason to believe any danger- ° 
ous drug in respect of which an offence punishable under Chapter 
III has been committed is kept or concealed. 
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(2) The officer to whom a search warrant under sub-section 
(1) is addressed shall have all thee powers of an officer acting 
under section 23. i 


23. (1) Any officer of the dèpartment of Excise, Police, 
Customs, Salt, Opium, or Revenue, supert@r in rank to a peon 
or constable, authorized in this behelf by the Local Government, 
who has reason to believe, from personal knowledge or from in- 
formation given by any person and taken down -in writing, that 
any dangerous drug in respect of which an offence punishable 
under ‘Chapter III has been committed is kept or concealed in 
any building, vessel or enclosed place, may, between sunrise and 
sunset; — “` 

`’ (a) enter into any such building, vessel or place; 

` “(bY in case of resistance, break open any door and remove 
any other obstacle to such entry; 

(c) seize such drug and all materials used in the manu- 
facture thereof and any other article which he has reason to believe 
to be liable to confiscation under’ section 33 and any document 
or other, article which he has reason to believe may furnish evi- 
dence of the commission of an offence punishable under Chapter’ 
IU relating to such ding; and “i 

(d) detain and search, and, if he think proper, arrest any 
person who he has reason to believe to have committed an offence 
punishable under Chapter III relating to such drug: 


Provided that if such officer has reason to believe that a 


‘ search warrant cannot be obtained without affording opportunity 


for the concealment of evidence or facility for the escape of an 
offender, he may enter and search such building, vessel or enclosed 
place at any time between sunset and sunrise, after recording the 
grounds of his belief. ; 


(2) Where an officer takes down any information in writ- 
ing under sub-section (1), or records grounds for his belief under 
the pfoviso thereto, he shall forthwith send a copy thereof to his 
immediate official superior. i l 

24. Any officer of any of the departments mentioned in 
section 23 may— à i 

‘(a) seize, in any public place or in traħsit, any dangerous 
drug in respect of which he has reason to beligve an offence punish- 
able under Chapter III has been committed, ‘and, along with such 
drug, any other article liable to confiscation under seetion 33, 
and any document or other article which hé has reason to believe 
may furnish ‘evidence of the commission of: an' offence punishable , 

eunder Chapter III relating to such drug; 


_ (b) detain and search any person#whom he has reason to 
believe. to have committed an offence punishable under Chapter 
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TII, and, if such person has any dangerous drug in his possession 
and such possession appearseto him to be unlawful, arrest him 
and any other persons in his company. 


25. The Provisions of thé Code of Criminal Procedure, 1898, 
shall apply, in So far &s they are not inconsistent with the provi- 
sions of sections 22, 23 and 24¢ to all warrants issued and arrests 
and searches made under those sections. ° 


26. All officers gf the several department mentioned in 
section 23 shall, upon notice given or request made, be legally 
bound to assist each other in carrying out the provisions of this 
Act. ' 


27. Whenever any person makes any arrest or seizure under 
this Act, he shall, within forty-eight hours next after such arrest 
or seizure, make a full report of all the particulars of such arrest 
or seizure to his immediate official superior. 


28. Any person empowered under section 23 or section 24 
who— : 

(a) without reasonable grounds of suspicion, enters or 
searches, or causes to be entered or searched, any building, vessel 
or place; z 

e 
(b) vexatiously and unnecessarily seizes the property of 
any person on the pretence of seizing or searching for any 
dangerous drug or other article liable to be confiscated under 
section 33, or of seizing any document or other article liable to 
seizure under section 23 or sectidn 24; or 

(c) vexatiously and unnecessarily detains, searches or 
arrests’ any person, ` x 
shall be punished with fine which may extend to five hundred 
rupees. 

29. (1) Every person arrested and article seized under a 
warrant issued under section 22 shall be forwarded without delay 
to the authority by whom the warrant was issyed; and every 
person arrested and article seized under section 23 or section 24 
shall be forwarded without delay to the officer in charge of *the 
nearest police station or to the nearest officer of the Excise 
Department empowered under section 90. 

(2) The authority or officer to whom any person or article 
is forwarded under this section shall, with all convenient despatch, 
take such measures as may be necessary for the disposal according 
to law of such person or article. 

"80. The Local Government .may invest any officer of the 
Excise Department or any class of such officers, with the powers 
of an officer in charge of*a police station for the investigation of 
offences under this Act. 
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'. 81, No Magistrate shall try an offence under this Act’ unless 
he:is'ar Presidency Magistrate or aeMagistrate of the first class, 
or a Magistrate of the second class specially empowpned sby the 
Local Government in this behalf. ¢ 


‘82. . In trials under this Act it may B® presymed, unless and 
until the: contrary is proved, that *the accused ‘has. commnitiod “an 
offence unger Chapter III in respect of— 


(a) any dangerous drug; . 
.(b) any poppy or coca plant growing on any pnd which 
he has cultivated; .. . e 


(c) any apparatus spatially: designed or any group of 
utensils specially adapted for the manufacture of any dangerous 
drug; or 


(aj. any ‘materials which have undergone any process 
towards the manufacture of a dangerous drug, or any residue left 
of the materials from which a dangerous drug has been 
manufactured, i l 


for the possession of which he fails to account satisfactorily. 


33. (1), Wherever any offence has been committed which is 
punishable under Chapter III, the dangerous drug, materials, 
apparatus and utgnsids in respect of which or by means of which 
such, offence has been committed, shall be liable to confiscation. 

' (2) Any dangerous drug lawfully imported, transported, 
manufactured, ‘possessed, or sold along with, or in addition to, any 
dangerous drug which is liable to confiscation under sub-section 
(1), and the receptacles, packages and coverings in which any 
dangerous drug, materials, apparatus or utensils liable to confis- 
cation under sub-section (1) is found, and the other contents, 
if any, of such receptacles or packages, and the animals, vehicles, 
vessels and other conveyances used in carrying the’ same, shall 
likewise be liable to confiscation : 

Provided that no animal, vehicle, vessel or other conveyances 
Shall be' liable te confiscation úrless it is proved that’ the owner 
thereof krew tlrat the offence was being, or was-to be or was likely 
to he, committed. 


.,, B4. (1) In the trial of offences under this Act, whether | the 
accused is convicted or aequitted, the Court shall decide whether 
any i article seized under this Chapter is liable to confiscation under 
séction 33; "and, i£ it decides’ that the artiele is so liable, it mar 
order confiscation accordingly. 


(2) Where any article seized under this Chapter appeats 
to, be liable to gonfiscation under section 33, but the person who 
committed the ‘offence in connection’ therewith is not known or 
cannot be found, the’ Collector or other, officer authorized by the 
Local Government in this’ behalf, may inquire into and decide such 
liability, and may order confiscation accordingly: 
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Provided that no order of confiscation of an article shall 
be made until the expiry ofeone month from the date of seizure, 
or without hearing any person who may claim any right thereto 
and the evidtnce, if any, wpich he produces in respect of his 
claim: ös ; 

Provided, further, that, eif any such Std, other than a 
dangerous drug, is liable to speedy and natural decay, or if the 
Collector or other offiger is of opinion that its sale would be for 
the benefit of its owner, he may at any time direct it to be sold; 
and the provisions of this sub-section shall, as nearly as may be 
practicable, apply to the net proceeds of the sale, 

(3) Any person not convicted who claims any right to pro- 
perty which has been confiscated under this section may appeal 
to the Court of Session against the order of confiscation. . 


35. The Governor-General in Council may make rules to 
regulate— 


ae (a) the disposal of all articles confiscated under this ‘Act, 
an 


(b) the rewards to be paid to officers, informers and other 
as out of the proceeds of fines and confiscations under this 
et f e ` 


CHAPTER V. 
MISCELLANEOUS. 


36. o All rules made under this Act shall be subject to 
the. condition of previous publication. 


(2) Rules made by the Governor-General in Council shall 
be published in the Gazette of India, and rules made by a Local 
Government shall be published in‘ the local officia? Gazette or, 
where there is no local official Gazette, in the Gazette of India. 


(3) Rules made by a Local Government shall not be in- 
consistent with any rules made by the Governor-General in 
Council, and shall be void to the extent of any*such inconsigten¢y. 


37. (1) Any arrear of any licencé fee chargeable by any rule 
made under this Act may be recovered from the person primarily 
liable to pay the same or from his surety (if any) as if it were 
an arrear of land-sevenue. 

(2) When any person, in compliance with any rule made 
under this Act, gives a bond (other than a bond under section 18) 
for the performance of any act, or for his abstention from any 
act, such performance or abstention shall, be deemed to be a public 
duty, within the meaning of section 74 of the Indian Contract 
Act, 1872; and, upon breach of the conditions of such bond by 
him, the whole sum named therein as the amount to be paid im 
case of such breach may be recovered from him or from his surety 
(if any) as if it. were an arrear of land- revenue. 
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38. All prohibitions and restrictions imposed by or under 
this Act on the import into British I@dia, the export’ from British 
India, and the transhipment of dangerous drugs, shall be deemed 
to be prohibitions and restrictions ¢mposed under Section 19 or 
section 134 of the Sea Customs Act, 1878-and the provisions of - 
that Act shall apply accordingly: e 

Provided that, where the doing of any thing is an offence 
punishable under that Act and under this Act, nothing in that 
Act.or in this section shall prevent the’ offender from being 
punished under this Act, 


39. (1) Nothing in this Act or in the rules made thereunder 
shall affect the validity of any enactment of a local Legislature for 
the time being in force, or of any rule made thereunder, which 
imposes any restriction not imposed by or under this Act, or im- 
poses a restriction greater in degree than a corresponding restric- 
tion imposed by or under this Act, on the consumption of or 
traffic in any dangerous drug within British India. 

(2) Nothing in this Act or in the rules made thereunder 
shall affect the validity of the Opium Act, 1857: 

Provided that, where the doing of any hak is an offence 
punishable under that Act and under this Act, nothing in that 
Act or in this sub- -secġion shall prevent the offender from being 
punished under this Act. 

40. The enactments specified in the first three columns of 
Schedule IL are hereby amended to the extent and in the manner 
mentioned in the fourth column thereof. 

41. When anything done under any enactment specified in 
the first three columns of Schedule II is in force immediately 
prior to the commencement of this Act, it shall be deemed, as 
from the conemencement of this Act, to have been done under this 
Act or under that enactment as hereby amended as the case may 
require. 


= SCHEDULE I. 

BOND TO ABSTAIN FROM THE COMMISSION OF OFFENCES 

UNDER THE Danazrous Drues Act, 19380. 
(See Section 48.) 

Whereas I (name), inhabitant of (placeJ, have been called 
upon to enter into a bond to abstain fram the commission of 
offences under section 10, section 12, section 13 and section 14 
of the Dangerous Drugs Act, 1930, for the term of , I hereby 
bind myself not to commit any such offence during the ‘said term 
and, in ease of nfy making default therein, I hereby bind myself 
eto forfeit to His Majesty the King, Emperor of India, the sum of 
* rupees s 

Dated this , day of 19. 


baai ~a pampe a 


(Signature.) 
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(Where a bond with sureties is to be executed, add—) 
We do hereby declare omrselves sureties for the above-named 


that he will abstain from the com- 


mission of offences under segion 10, section 12, section 13 and 
section 14 of the Daggerous Drugs Act, 1930, during the said 
term; and, in caŝe of his making default therein, we bind ourselves, 
jointly and ‘severally, to forfeit to His Majesty the King 
Emperor of India, the sum of rupees ; 


Dated this- 


day of 19 


(Signatures.) 





SCHEDULE TI. 
AMENDMENTS oF Looan ACTS. 
(See section 40.) 


Acts of the Governor-General in Council. 


No. 








nt 


1878 I 


| 
| 


l 





Amendments. 


The Opium Act,| In section 3— 
1878. 


(a) for the definition of ‘‘opium’’ the 
following definition shall be sub- 
stituted, mamgly :— 

‘¢ ¢ opium ? means— 

(i) the capsules of the poppy (Papaver 
somniferum L.) ; 

(ii) the spontaneously coagulated juice 
of such capsules which has not 
been submitted to any manipula- 
tions other than those necessary 
for packing and transport; and 

(iti) any mixture, with or without neu- 
tral materials, of any of the above 
forms of opium, 

but does not include any preparation 
containing not more than 0:2 per 
cent. of morphine, or a manufactured 
drug as defined,in section 2 of the 
Dangerous Drugs Act, 1930;?’eand 

(b) for the definitions of ‘‘import??’ and 
‘Cexport’’ the following definifions 
shall be substituted, namely :— 

<‘ í import ? means to import inter-pro- 
vindlally, as defined in clause (j) 
of section & of the Dangerous 
Drugs Act, 1920; 

< export? means to export inter-pro- 
vineially, as defined in clause (1) 
of section 2 of the Dangerous 
Drugs Act, 1930; and ” 

Ld 


In section 4— 


(a), clauses (a) and (b) shall be omit- 
ted; and 
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1898" | 








No.” Short title, e Amendments. 


I The Opium Act, (b) clauses (#8, '(&), (e) and (f) shall 
a 1878—Contd, ebe re-lettered af clauses (a), (b), 
(c) and (d), respectively. 


In section 5— 


e 
| (a) clauses (a) and (b) shall be omit- 
aes ted; 


(b) clauses te), (d), (e) and (f) shall 
be re-lettered as clauses (a), (b), 
(c) and (d), respectively; and 
(c) in the proviso, for the word and 
figure ‘‘section 6°? the words and 
figures ‘the Dangerous Drugs 
wate o - Act, 1930’?- shall -be substituted. - 


Section 6 shall be omitted. 


In section 9— 


(a) clauses (a) and (b) shall be omitted; 
and 

i eae (b) clauses (c), (4), (e), (f) and (g) 

mee ties ee shall be re-Icttered as clauses (a), 

(b), (c), (@) and (e), respectively. 


caer : X In section 11— 
(a) clause (a) shall be omitted; 


ai ; ' (b) in clause (c), for the word, brackets 

f and letters ‘‘(d@) or (e) ’’ the 
word, brackets and letters ‘‘(b) 
or (c)’’ shall be substituted; - 


(c) in clause (d), for the letter and 





Gi E e peel Se brackets ‘‘(f)’’ the letter and 


brackets ‘‘(d)’? shall be substi- 
tuted; and 


` (d) elause (b), and clauses (c) and (d) 

: as so amended, shall be re-lettered 

e as clauses (a), (b) and (c), res- 
S pectively. i 


i ; In section 14— 


(a) the word ‘‘manufactured,’’ shall be 
omitted; and 


e 

(b) in clause (6), the words ‘‘and all 
materials used in the manufacture 
thereof?’ shall be omitted. 


Section 22 shall be omitted. 


. yy | The Indian Post | In section 25, after. the words ‘‘any speci- 

oe Office Act, 1898.}, fied description’? the words ‘‘or where 

e the import or export into or from British 

‘India of goods of any specified descrip- 

: tion has been prohibited or restricted by 

e 4 AP - |: or under ‘gny other enactment for the 
time being in foree”? shall be inserted. 


` 


m — 
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- Regulation by the Governor-General im Council: + -- 
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| @e 

Ane y ‘ 

1915 |. I The Excise’ Regu- 
Pos lation, 1915. 


ay =, .o 





I@ section 2— ae 
(a) for the definition of *‘export’’? in 
clause (8), the following definition 
shall be substituted, namely :— 


£‘ (8) ‘export’? means to take out of 

the province: 

Provided that, in the case of intoxicat- 

ing drugs specified in sub-clauses 
(4), (ii) and (ii) of clause (11), 
it means to export inter-provin- 
cially, as defined in clause (l) of 
section 2 of the Dangerous Drugs 
Act, 1930’; 

(L) the definition of ‘‘hemp plant’? in 

` clause (9) shall be omitted ; 

(c) for the definition of ‘import’? in 

-,1 . Clause (10), the following defini- 
tion shall be substituted, 
' namely :— ° 

t‘ (10) ‘ import ? means to bring into 

| the province: 

Provided that, in the case of intoxicat- 
ing drugs specified in sub-clauses 
(i), (i) and (iii) of clause (11), 
: it means to import inter-provin- 
| cially, as defined in clause (j) of 

' ' | section 2 of the Dangerous Drugs 

, Act, 1930”; 

‘(d) for the' definition of ‘intoxicating 
drug’’ in clause (11), the follow- 
ing definition shall de substituted, 

namely :— 





4 


‘*(11) ‘intoxicating drug’ means—- 
(i) the leaves, small stalks and flower- 
ing or fruiting tops of the Indian 
hemp plant @Cannabis sativa L.9, 
ineluding all forms known as 
bhang, siddhi, or ganja! 


(ti) charas, that is, the resin obtain- 
ed from the Indian hemp plant, 
e which has not been submitted to 
any manipulations other than those 
necessary for packing and trans- 

port; 


(#t) ‘any mixture, with or without 
neutral materials, of any of the 
above forms of hemp or any drink 
prepared therefrom; and 

(tv) any other intoxicating or nar- 
cotie substance which the Chiefe 
Commissioner may, by notification, 
declare to be an intoxicating drug, 
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t 
1915 | I The Excise Regu- such supgtance not being opium, 
lation, 1915— coca leaf, or a manufactured drug, 
Contd. ®as defined in section 2 of the 


Dangerous Drugs Act, 1930’’; 
(e) for the definition of ‘‘transport’’ in 
clause (29), the following defini- 
tion shall be substituted, namely :— 
‘¢(19) ‘transport’ means to move 
from 8ne place to another within 
the province; provided that import 
and export from British Baluchis- 
i tan from and to the territories ad- 
ministered by the Agent to the 
Governor-General in Baluchistan 
as such Agent shall be deemed to 

be transport;’’ 

Section 3 shall be omitted. 

In sections 18, 33 and 50, the words ‘‘or 
coca’’, wherever they occur, shall be 
omitted. 

e In clause (d) of sub-section (1) of section 

30, after the words ‘‘of any offence’’, 

P where they occur for the first time, the 

e. ° words ‘‘under the Dangerous Drugs Act, 
,1930, or’? shall be inserted. 


In section 33, the proviso shall be omitted. 


Madras Act. 


The Madras] In section 3— 

Abkari Act,| (a) for the definition of ‘‘intoxicating 

1886. drug’? in clause (18) the following 
definition shall be substituted, 
namely :— 

‘¢(18) ‘intoxicating drug’ means— 

(i) the leaves, small stalks and flower- 
ing or fruiting tops of the Indian 
hemp plant (Cannabis sativa L.), 

2 including all forms known as . 

i bhang, siddhi or ganja; 

(ii) charas, that is, the resin obtained 
from the Indian hemp plant, which 
h&s not been submitted to any 
manipulatior’s other than those 
necessary for paeking and trans- 
port; . 

(iii) any mixture, with or without neu- 
tral materials, of any of the above 
forms of intoxicating drug, or any 
drink prepared therefrom; and 

(iv) any other intoxicating or narcotic 

"EE ; substance which the Governor in 

Council may, by notification, de- 
an clare ® be an intoxicating drug, 
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1886 I The Madras ? such substance not being opium, 
Abkari ®e° Act, coca leaf, or a manufactured drug, 
1886—Contd. è as defined in section 2 of the 


Dangerous Drugs Agt, 1930??; 
(b) to the definition of ‘‘import’’ in 
° clause (15) the following proviso 
shall be added, namely :— 
‘‘ Provided that, in the case of intoxicat- 
. ing drugs specified in sub-clauses 
(i), (ii) and (iii) of clause (13), 
it means to import inter-provin- 
cially, as defined in clause (j) of 
section 2 of the Dangerous Drugs 
i Act, 1930; and 
(c) to the definition of ‘export’? in 
clause (16) the following proviso 
shall be added, namely :— 
‘*Provided that, in the case of intoxicat- 
ing drugs specified in sub-clauses 
(îi), (i) and (iii) of clause (13), 
it means to export inter-provin- 
cially, as defined im clause (I) of 
section 2 of the Dangerous Drugs 
Act, 1930% °’, o 
In section 8, after the word ‘‘importation?? 
the words ‘‘into British India’? shall be 
inserted. 





In section 12— 

(a) the words ‘‘or Indica’’ shall be 
omitted ; 

(b) the words ‘‘or coca plant (Erythoay- 
lon coca)’’ shall be omitted; and 

(c) the words ‘‘or coca’* where they 
occur after the word ‘‘hemp’’, 
shall be omitted. 

In clause (c) of section 26, after the words 
‘‘of any offence’’, where they occur for 
the second time, th® words ‘‘under thé 
Dangerous Drugs Act, 1930, or’? shall 
be inserted. 

In clause (2) of sub-section (2) of se@tion 
29, the words ‘‘and coca’? shall be’ omit- 

e ted, and for the werd ‘‘plants’’, where- 


° ever it occurs, the word ‘*plant’’, shall 
be substituted. 
? In clause (e) of section 55— 
(a)' the words ‘‘or Indica’’ shall be 
omitted; 


(b) the words ‘‘the coca plant (Ery- 
thozylon egea)*’ shall be omit- 
ted; and 

(e) for the word ‘‘plants’’ the word @ 

3 ‘plant’? shall be substituted. 
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Bombay ¢ct. a 
1878 V | The Bombay} In section 3— e@ 


Abkari Act, 
1878. 








(a) fgr the definitiow® of “‘‘intoxicating 
drug’’ in clause (9) the following 
definitions shall be substituted, 
namely :— 

‘1 (9) ¢ intoxicating ding 7 meaps— 

(i) the leaves, small stalks and flower- 
ing oy, fruiting tops of the Indian 
hemp “plant (Cannabis sativa L.), 
including all forms known as 
bhang, siddhi or ganja; 

(ii) charas, that is, the resin obtained 
from the: Indian hemp plant, 
which has not been submitted to 
any manipulations other than those 
necessary for packing and trans- 
port; 

(iti) any mixture, with or without neu- 
tral materials, of any of the above 
forms of intoxicating drug, or 
any drink prepared therefrom; 
and 

Se any other intoxicating or narcotic 
substance which Government may, 
by notification in the Bombay 
Government Gazette, declare 
to be an intoxicating drug, 
such substance not being opium, 
coca leaf, or a manufactured drug, 
as defined in section 2 of the 
Dangerous Drugs Act, 1930. 

(94) ‘hemp’ means any variety of the 
Indian hemp plant from which in- 
(toxicating drugs can be pro- 
duced?’; 

(b) to the definition of ‘to import’? in 
clause (10) the following proviso 
shall be added, namely :— 

‘¢Provided that, in the case of intoxicat- 
ing drugs specified in sub-clauses 
(4), (ii) and (iii) of clause (9) and 
hemp, it means to import inter- 
provincially, as defined in clause 

' (j) of section 2 of the Danger- 
ous Drugs Act, 1930;’’ and 

(c) to he definition ‘of ‘to export’? in 
clause (10) the following proviso 
shall be added, namely :— 

‘í Provided tha in the case of intoxicat- 
ing drugs specified in sub- clauses 
(i), (ii) and (iii) of clause (9) 
and hemp, it means to export inter- 
provincially, as defined in clause 
(1) of section 2 of the Danger- 
ous Drugs Act, 1980;’? 


Clause (2) of sub-section (1) of section 16 


shall be om#ted. 


u or 1980.] INDIA acts, 1980. oo 27. 
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No. | Short title. | ® ' Amendments. 


1878 V | The mbay if clause (c) of sub-section (1) of, section 
‘  Abkari “*Act,| 32, after the words ‘of any offence’’, 
| 1878—Coxtd. @vhere they occur for the second time, the 
| words ‘‘under the Dangerous Drugs Act, 

1930, or’? shall be inserted. 
° In sub-section (1) of section 32, the pro- 
viso shall be omitted. 
| Sections 43A and 43B shall be omitted. 
e 
Bengal Act. 
1909 | V | The Bengal] In section 2— 


e or any drink prepared therefrom; 
x and 


Excise Act, (a) clause (4A) shall be omitted f 


1909. 

(b) to the definition of ‘‘export’? in 
clause (11) the following proviso 
shall be added, namely :— 


‘‘Provided that, in the ease of intoxi- 
cating drugs specified in sub- 
clauses (i), (ti) and (iii) of 
clause (13), it means to export 
inter-provincially, as defined in 
clause (1) cf section 2 of the 
Dangeroug Drugs Act, 1930’’; 

(c) to the definition of ‘import’? in 
clause (12) the following proviso 
shall be added, namely :— 


‘*Provided that, ii the case of intoxi- 
eating drugs specified in sub- 
clauses (4), (ii) and (iit) of 
clause (13), it means to import 
inter-provincially, as defined in 
clause (j) cf section 2 of the 
Dangerous Drugs Act, 19307’; 
and 


(@) for the definition of ‘‘intoxicating 
drug’? in clause (13) the follow- 
ing definition shall be substituted, 
namely :— 

“¢(18) ‘intoxicating drug’ meang— 

(i) the leaves, mall stalks and 

flowering or fruiting tops of, the 

Indian hemp plant (Cannabis 

sativa L.), including all forms 

e knoyn as bhang, siddhi or ganja; 

(ii) charas, that is, the resin obtain- 

ed from the Indian hemp plant, 

e which has not been submitted to 

any maiiipulations other than those 

necessary for packing and trans- 
port; 

(iit) any mixtures with or without 

neutral materials, of any of the 

above forms of intoxicating drug, 








t 


THE MADRAS LAW JOURNAL SUPPLEMENT, [m-or 1930. 


i 








Short title. 6 . Amendments. 


ay 





1910 IV 

















The Bengal} (@) any other intd&icating or nar- 
Excise Act, cotie sypstance which the Local 
1909—Contd. Government may, by notification, 

*dcclare to be an intoxicating drug, 

such substance not being opium, 
coca leaf, or a manufactured drug 
as defined in section 2 of the 
Dangerous Drugs Act, 19307’. 


Section 3 shall be omitted. 


In clause (d) “of sub-section (1) of section 
` 42, after the words ‘‘of any offence 
punishable’’, where they occur for the 
second time, the words ‘‘under the 
Dangerous Drugs Act, 1930, or’? shall 
be inserted. 

In section 46, the proviso shall be omitted. 


United Provinces Act. 


The United Pro-| In section 3— 
vinces Excise Act, (a) for the definition of ‘‘intoxicating 
1910, drug’’ in clause (12) the follow- 
i ing definition shall be substituted, 
namely:— > 
€ (12) ‘intoxicating drug’ means— 
. ° (4) the leaves, small stalks and 
flowering or fruiting tops of the 
Indian hemp plant (Cannabis 
sativa L.), including all forms 
known as bhang, siddhi or ganja; 

(ii) charas, that is, the resin ob- 
tained from the Indian hemp plant, 
which has not been submitted to 
any manipulations other than 

- those necessary for packing and 
transport; 

(iit) any mixture, with or without 
neutral materials, of any of the 
above forms of intoxicating drug 
or any drink prepared therefrom; 


and 
° í (iv) any other intoxicating or nar- 
e cotie substance which the Local 


Government may, by notification, 
declare to be an intoxicating 
drug, such substance not being 
opium, coca leaf, or a manu- 

be actured dyug, as defined in sec- 
tion 2 of the Dangerous Drugs 
Act, 1930’’; 

(b) to the definition of ‘‘import?’? in 
clause (17) the following proviso 
shall be added, namely :— 

‘¢Proyided that, in the case of intoxicat- 

e ing drugs specified in sub-clauses (i), 
(ii) and (iii) of clause (12), it 
means to import interprovincially, as 
defined ingclause (j) of section 2 of 
the Dangerous Drugs Act. 19307’; 
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1910 IV | The Unites, Pro- 6 (c) to the definition of ‘‘export?? in 
vigices Excise Act, clause (18) the following proviso 
1910—Coxtd. e shall be added, namely :— 
‘*Provided that, in the casg of intoxicat- 
ing drugs specified in sub-clauses (i), 
° (ii) and (iii) of clause (12), it means 
to export interprovincially, as defined 
in clause (l) of section 2 of the 
e _ Dangerous Drugs Act, 19207’; and 
(d) the definition of ‘‘coeaine’’ in clause 
(23) shall be omitted. 

Section 5 shall be omitted. 

In clause (e) of sub-section (1) of section 
34, after the words ‘‘of any offence 
punishable’’, where they oceur for the 
second time, the words ‘‘under the 
Dangerous Drugs Act, 19380, or’? shall be 
inserted. 

In sections 51, 54, 69 and 70, the word, 

aj figures and letter ‘‘section 60A’’ shall 
be omitted. 

In section 60, the words ef the offence 
is committed in respect of cocaine, with 
imprisonment which may extend to two 
years or with “fine eor with both, and in - 

4 any other case’? shall be omitted. 
Sections 60A and 60B shall be omitted. 


Punjab Act. 


1914 I '! The Punjab Excise] In section 3— 

Act, 1914. (a) to the definition of ‘‘export’? in 
clause (10) the following proviso 
shall be added, namely:— 

‘‘ Provided that,.in the case of intoxicat- 
ing drugs specified in gub-clauses (i), 
(ii) and (tit) of clause (18), it 
means to export interproviucially, as 
defined in clause (1) of section 2 of the 
Dangerous Drugs Act, 1930’; 

(b) to the definition of ‘‘import’? in 
clause (12) the following proviso 
shall be added, namely: 

‘‘ Provided that, in the case of intoxicat- 
ing drugs specified in sub-clauseg (i), 
Cii) and (iii) of clause (13), it means 
to import interprovincially as defined 
in clause (j) of section 2 of the 
Dangerous Drugs Act, 1930’’; and 

(e) for the definition of ‘‘intoxicating 


Se 














, drug’’ in clause (13) the follow- 
ing definition shall be substituted, 
namely :— 


«t Cintoxicating drug’ means— 

(i) the leaves, small stalks and flow- 
ering or fruiting tops of the 
Indian hemp plant (Cannabis sati- 
va L.), including all forms known? 
as bhang, siddhi or ganja; 


. x a 
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-1914 I | The Punjab Excise (ii) charas, that is, the resin obtained 
: Act, 1914— from the Indign hemp plant, 
Contd, evhich has not been submitted to 


any manipulations other than 
those necessary for packing and 
transports 
(iii) any mixture, with or without 
neutral materials, of any of the 
above dorms of intoxicating drug, 
or any drink prepared therefrom; 
and 
(iv) any other intoxicating or narco- 
tie substance which the Local 
‘Government may, by notification, 
declare to be an intoxicating drug, 
‘ such substance not being opium, 
i ` coca leaf, or a manufactured drug, 
as defined in section 2 of the 
Dangerous Drugs Act, 1930’. 
In clause (b) of sub-section (1) of section 
20, the words ‘‘or coca plant’? shall be 
omitted. ; 
In clause (1) of section 26, in proviso (a) 
to section 32, in sub-clause (ii) of clause 
e ° (a) of section 59, and in clause (b) of 
sub-section (2) of section 61, the words 
' ‘for coca’? shall be omitted. 
In-clause (g) of section 26, after the words 
‘fof any offence punishable’’, where 
' they occur for the second time, the words 
i ‘under the Dangerous Drugs Act, 1930, 
| or’? shall be inserted. 


Burma Acts. 


1909 VIL | he Burma Opium] For section 2 the following section shall 
Law Amendment} be substituted, namely :— ; 
| , Act, 1909. “2. In this Act, ‘opium’ includes 
opium as defined in seetion 3 of 
T the Opium Aet, 1878, and opium 
e : A derivatives as defined in clause (f) 
ie, of section 2 of the Dangerous 
| a Drugs Act, 1930.” 
In clause (a) of section 3, after the words 
1 : and figures ‘‘Opium Act, 1878,’’ the 
words and figures ‘‘or the Dangerous 
Drugs Aet, 1930,’’ shall be inserted. 
In sub-section (1) of section 4— 

(a) for the words ‘‘the Opium Law for 
the timee being in force’? the 
words ‘‘any law for the time be- 
ing in force relating to opium’’ 
shall be substituted; 

(b) after the words and figures ‘‘Opium 

° Act, 1878,’? the words and figures 
a ‘for section 22 of the Dangerous 
e Drugs Act, 1930,’* shall be 
inserte@; 
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a ER, EEAO 
1909 VII | fhe Burma Opium , (e) in clauses (b) and (c), for the words 
Law Ar.eidment|, “the Opium Law?’ the words 
Act,  ®1909— ‘any law for the ‘time being in 
ontd. e force relating to opium?’ shall be 
substituted. e 
1917 V | The Burma Excise,! In section 2— 
Act, 1919. | (a) clause (d) shall be omitted; 
| (b) to the definition of ‘Export’? in 
clause (i) the following proviso 
shall be added, namely :— 
‘Provided that, in the case of intoxicat- 
ing drugs specified in sub-clauses (4), 
(ii) and (iii) of clause (1), it means 
to export inter-provincially, as de- 
i fined in clause (1) of section 2 of 
the Dangerous Drugs Aet, 1930’’; 
(c) clause (j) shall be omitted ; 


(d) to the definition of ‘Import’? in 
clause (%) the following proviso 
shall be added, namely :— 

‘Provided that, in the case of intoxi- 
cating drugs specifi@l in sub-clauses 
(i), (ii) and (iii) of clause (1), it 
means toe export interprovincially, 
as defined in clause (j) of section 2 
of the Dangerous Drugs Act, 1930’?; 
and 

(e) for the definition of “«Tntoxicating 
drug’? in clause (1) the following 
definition shall be substituted, 
namely :— ` 

“< Intoxicating drug’ means— 


(i) the leaves, small stalks and 
flowering or fruiting tops of the 
Indian hemp plant (Cannabis sati- 
va L.), including all forms known 
as bhang, siddhi or ganja; 
(it) charas, that is, the resin ob- 
tained from, the Indian hemp 
| plant, which has not beem sub- 
mitted to &ny manipulations 
| other than those necessary for 
. packing and transport; 











(iii) any mixture, with or without 

° negtral materials, of any of the 
above forms of intoxieating drug, 

or any drink prepared therefrom; 

e and . 

(iv) ‘any other intoxicating or nar- 
cotie substance which the Local 
Government may, by notification, 
deélare to be an intoxicating drug, 
such substance not being opium, 
coca leaf, or a manufactured drug, » 
as defined in section 2 of the 
Dangerous Drugs Act, 1930”. 
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ee RS es 
V \ The Barma Excise In sectign 11, for the Words ‘‘the coca 
Act, 1917—| plant ‘or any plant specified as an in- 
Contd. toxicating drug by guotification under 


I 


section 2 (1) (iii)? the words ‘‘or any 
plant declared to be an intoxicating 
drug by a notification under section 2 
(1) (iw)? shall be substituted. 

i In clause (g) of section 30, for the words 
‘feoea plant or any plant specified as an 
intoxicating edrug by notification under 
section 2 (1) (iii)’? the words ‘‘or any 
plant declared to be an intoxicating drug 
by a notification under section 2 (l) 
(iv)? shall be substituted. 

Section 32 shall be omitted. 
In sections 44, 45, 46, 54, 55, 56 and 57, 
the word and figures ‘‘section 32”? 
| shall be omitted. 
Section 64 shall be omitted. 


Eastern Bengal and Assam Act. 


‘ The Eastern Bengal! In section 3— 

and Assam Ex-| (a) to the definition of ‘‘Export’’ in 
cise Act, 1910. clause (11) the following proviso 

e ° shall be added, namely :— 
t‘ Provided that, in the case of intoxi- 
cating drugs specified in sub-clauses 
! (4), (ii) and (iii) of clause (13), 
it means to export interprovincially, 

as defined in clause (1) of section 2 

of the Dangerous Drugs Act, 19307’; 

(b) to the definition of ‘‘Import’’ in 
clause (12) the following proviso 
shall be added, namely:— 

‘¢Provided that, in the case of in- 
toxicating drugs specified in sub- 
clauses (i), (ii) and (iii) of 
clause (13), it means to import 

‘interprovincially, as defined in 
clause (j) of section 2 of the 

° Dangerous Drugs Act, 19307’; 
and 

(c) for the definition of ‘‘Intoxicating 
drug’? in clause (13) the follow- 
ing definition shall be substituted, 
namely :— 

‘¢ ¢ Tiftoxicating. drug ’ means— 

(i) the leaves, small stalks and 
flowering or fruiting tops of the 
Indian hefap plant (Cannabis sati- 
va L.), including all forms known 
as bhang, siddhi or ganja; 

(ii) charas, that is, the resin ob- 
tained from the Indian hemp plant, 
which has not been submitted to 
any manipulations other than 
those necessary for packing and 
transpdtt; 
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A , 


1910 | I 


` 


1915 II 


The 


Assam ®*Excise 
At, 1910—Contd. 


(iii) any mixture, with or without 
neutral materials, of any of the 
above forms of intoxicating drug, 

e or any drink prepared therefrom; 

and 

(iv) any other intoxitating or nar- 
cotie substance which the Local 
Government may, by notification, 
declare to be an intoxicating drug, 
such substance not being opium, 
coca leaf, or a manufactured drug, 
as defined in section 2 of the 
Dangerous Drugs Act, 1930’. 

Section 5 shall be omitted, 

For clause (b) of sub-section (1) of 
section 15 the following clause shall be 
substituted, namely :— 

**(b) no hemp plant (Cannabis sativa 
L.) shall be cultivated or collected ; 

In clause (c) of sub-section (1) of section 
29, after the words ‘‘of any offence 
punishable’’, where they occur for the 
second time, the words ‘‘under the 
Dangerous Drugs Act, 1930, or’? shall 
be inserted. 

For sub-clause ¢ii) of clause (e) of sub- 
section (2) of section 36 the following 
sub-clause shall be substituted, 
namely :— 

‘*(it) the cultivation of the hemp 
plant (Cannabis sativa L.), the 
collection of the spontaneous 
growth of such plant, and the 
preparation of any intoxicating 
drug from such growth’’, 

In clause (b) of section 53, the words ‘‘or 
any cocaine-yielding plan of the genus 
Erythrozylon’’ shall be omitted. 

In clause (a) of sub-section (1) of section 
67, the words ‘‘or cocaine-yielding plant 
of the genus Erythrozylon’’ shall be 
omitted. e ° 

In clause (a) of section 68, the words 
‘‘eocaine-yielding plant of the genus 
Erythrozylon’’ shall be omitted. 


Bihar and Orissa Act. 


and’ |In sectionez— 


(a) clause (4) shall be omitted; 

(b) to the definition of ‘export?’ in 
clause (19) the following proviso 
shall be added, namely :— 


‘*Provided that, in the case of intoxi- 
eating drugs specified in sub-clauses 
(i), (ùi) and (iii) of clause (13), 
it means to export interprovincially. 
as defined in clause (l) of section d 
of the Dangerous Drugs Act, 1930’’; 


SS SO 
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1915 II |The Bihar and] (o) tÅ ‘the definition of ‘import’? ia 

: Orissa Excise Act, clause {12) the following proviso 

1915—Contd. eshall be added, namely :— 
ê ‘¢Provided that, in the case of intoxi- 


eating drugs specified in sub- 
: : clauses (i), (ii) and (iit) of clause 
fuer. i (18), it means to import inter- 
i i i; provincially, as defined in clause (j) of 
Patt ` section @ of the Dangerous Drugs 
et Act, 19307’; 
a trast (d) the definition of ‘‘hemp plant’’ in 
clause (11) shall be omitted; and 
: à (e) for the definition of ‘‘intoxicating 
Pi drug?’ in clause (13) the follow- 
ve ing definition shall be substituted, 
namely :— ' 
‘¢¢ intoxicating drug ’ means— 
(i) the leaves, small stalks and 
flowering or fruiting tops of the 
Indian hemp plant (Cannabis sa- 
ee a i tiva L.), including all forms 
‘ 3 known as bhang, siddhi or ganja; 
‘(%) charas, that is, the resin 
obtained from the hemp plant, 
. ° which has not been submitted to 
any manipulations other than 
' those necessary for packing and 
transport; i 
(iii) any mixture, with or without 
neutral materials, of any of the 
above forms of intoxicating drug, 
or any drink prepared therefrom; 
and 
(iv) any other intoxicating or nar- 
cotie substance which the Local 
Government may, by notification, 
declare to be an intoxicating drug, 
such substance not being opium, 
, AE) f : coca leaf, or a manufactured drug, 
etc: : > ase ' as defined in section 2 of the 
e e Dangerous Drugs Act, 1930.’’ 
O er Section 3 shall be omitted. 
ie i In clauses (b) and (c) of section 13, the 
words ‘‘or any cocaine-yielding plant of 
the genus “Erythrozylon’’ shall be 
omitted. a 
In clause (d@) of sub-section (1) of section 
42, after the words ‘‘of any‘ offence 
‘punishable’’, where they occur for the 
second time, the words ‘‘under the 
Dangerous Drugs Act, 1930, or’’ shall 


be inserted. i 
4 


In section 47— 

(a) in clauses (b) and (c), the words 
‘Cor any cocaine-yielding plant of 
the gogus Erythroxylon’? shall be 

? 


omitted; and 
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1915 II he Bihar and @ (b) the words ‘‘or, if the exciseable 

Pe og | Orissa Excise Act, article in respect of which an 

1915—CoMPa. offence under clause (a), or clause 

° (f), or clause (h) has been com- 


mitted is cocaine, to, imprisonment 
for a term which may extend to 
° one year, or to fine which may ex- 
' tend to two thousand rupees, or 
to both”? shall be omitted. 
° In section 60, the words ‘‘other than co- 
caine’? shall be ‘ omitted. 


Central Provinces Act. 


II {The Central Pro In section 2— f 
vinces Excise Act, | (a) clauses (3-A) and (4) -shall be 
1915, omitted; 

i (b) to the definition of ‘‘export’’ in 
clause (9) the following, proviso 
shall be added, namely:— 

‘¢Provided that, in the case of intoxt- 
eating drugs specified in sub-clauses 
(i), (ii) and (iii) of clause (12), 
it means to export interprovin- 
cially, as defined in clause (l) of 
section 2 of the Dangerous Drugs 
Act, 193077;° j 

(c) clause (10) shall be omitted; 

(d) to the definition of ‘‘import’?’ in 
clause (11) the following further 
proviso shall be added, namely:— 

‘¢Provided further that, in the case 

_of intoxicating drugs specified in 

sub-clauses (i), (ii) and (iit) of 
clause (12), it means to import 
interprovincially, as defined in 
clause (j) of seation 2 of the 
Dangerous Drugs Act, 19307’; 
and 

(e) for the definition of ‘‘intoxicating 
drug’’ in clause (12) the follow- 
ing definitiog shall be substituted, 
namely :— ° 

‘¢ ¢ intoxicating .dfug ? means— 

(i) the leaves, small stalks and 
flowering or fruiting tops ef the 
Indian hemp plant ' (Cannabis 

° sogiva L.), including all forms 








> -known as bhang, siddhi or ganja; 
(ii) charas, that is, the resin ob- 

° ' tained from the Indian hemp 
which has not been sub- 
mitted to any manipulations other 

than those, necessary for packing 

and transport; i 

(ii) any mixtifre, with or without 

neutral materials, of any of the 

above forms of intoxicating druge 

$ | or any drink prepared therefrom; 

and 


| 
l : plant, 
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; f e 
1915 | If |The _ Central A any |, other intoxicating or 
‘Provinces Ex- narcotic subsignee which the 
cise Act, 1915— Local Government may, by noti- 
o| Contd. fication, declare to be an intoxi- 


cating drug, such substahce not 
being opium, coca leaf, or a manu- 
factured drug, as defined in section 
: 2 of the Dangerous Drugs Act, 
1930.0 
Section 3 shall be omitted. 
In clause (b) of section.13, in clause (b) 
of sub-section (1) of section 17, in clause 
(a) of proviso (1) to section 26, in 
clause (c) of section 34, in section 50, 
and in clause (@) of sub-section (2) of 
section 62, the words ‘‘or coca plant”? 
or ‘for the coca plant’’, as the case may 
be, shall be omitted. 
In clause (e) of sub-section (1) of section 
31, after the words ‘‘of any offence’’, 
where they occur for the second time, 
e the words ‘‘under the Dangerous Drugs 
Act; 1930, or’? shall be inserted. 


: we ` In section 34, the proviso shall be omitted. 
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THE INDIAN SALE OF GOODS ACT, 1930. 





. Act No III or 1930. 


Prerarory Nores:—History of the Act.—The history of this enact- 
ment has been” explained as follows by the First Select Committee in their 
report. The Committee was composed of such lawyers of eminence as 
Mr: D. F. Mulla, Mr. Jayakar, Mr. Alladi Krishnasami Tyer, the Advocate- 
General, Madras, with the: Hon. Sir B. L. Mitter, Law Member .of the 
Cpuncil of the Governor-General as the Chairman. They said:— 

2% A Bill to amend and define the law relating to the sale of goods, 
with the notes setting forth the réasons for the proposed amendments, 
which, had already been prepared in the Legislative Department of the 
Government of. India, was placed before us, and formed. the basis of our 
discussions, v, : 

3. “Before the passiug of the Indian Contract Act, 1872, Chapter VII 
of which contains the' law relating to the sale of goods or moveables, the 
law’ on this subject was not only not uniform throughout British India 
but was also, outside the limits of the original jurisdiction of the High 
Courts, extremely uncertain in its application. Within the limits of the 
Presidency-towns, the rules of English law, including those in the Statute 
of Frauds, were applied, whilst in the mufassal it was doubtful whether 
the Statute of Frauds was applicable and, as observed by the Indian Law 
eCommissioners in their second report, the Judge was to a great extent 
without the guidance of any positive law beyond. the rule that his decision 
should be such as he deemed to be in accordance with ‘‘justice, equity 
and good ‘conscience. ’? To remedy this unsatisfactory state of affairs, 
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the Indian Law Commissioners framed, in their second report, dated the 
28th July 1866,.a set of rules, relating to the general law of contracts 
including therein provisions relating to the sale of moveables. The draft 
of the ‘Law Commissioners underwent several changes at the hands of the 
then. Law Members, Sir Henry plaine and Sir James Stephen, and also 
in the Select Committee gf the Indian Legislature. But, as stated by Sir 
James Stephen bémself while presenting the report of the Select Com- 
mittee on the Indian Contract Bilt the chapter on the sale of, goods, except 
in regard to the rule as to market overt, represented generally the English 
law. on the subject as it hen stood. 


4. The rules of English law relating to the sale of goods had grown 
up mainly out of judicial glecisions., Along with the general law of con- 
tract, they were the product of many generations and were adapted to the 
circumstances and exigencies of the times and the dealings of the people. 
They were, however, largely dominated by the provisions of the Statute 
of Frauds which was passed in the reign of Charles The Second. The Law 
Commissioners, as well as those who were ultimately responsible for fram- 
ing the Indian Contract Act, at once realized that the provisions of the 
Statute of Frauds, although followed in the Presidency-towns, were not 
suitable to the conditions prevailing in this country, and that ‘‘any law 
relating to this important subject must at any rate be free from the 
inexpressible confusion and intricacy which is thrown over every part of 
that Statute in consequence of its vague ‘language ’’. 


_' & In 1870, various branches of law were being codified in British 
India. The main object in view was, in the words of Sir James Stephen, 
“that of providing ‘a body of law to the Governmeft of the country so 
expressed 'that it might be readily understood both by English and Native 
Government servants without extrinsic help from the English law libraries’’. 
What was urgently needed was a guide for the judge or magistrate who 
had but little legal training, derived little or no assistance from the Bar 
and worked at a distance from any law library. 


6. - Whatever merit’ the simple and elementary rules embodied in the 
Indian Contract Act may have had, and however sufficient and suitable 
they may have been for the needs which they were intendgd to meet in, 
1872, the passage of.time has revealed defects the removal of which has 
become necessary in order to keep the law abreast of the devolopments of 
modern business relations. The law relating to the sale of goods appertains 
mainly to mercantile transactions. There can be no doubt that during the 
last half century conditions in this country relating tọ trade and businegs 
have undergone material changes. Methods of business have Sargely 
altered and new relations have arisen between man and man. In dealing 
with these relations, it has been necessary to give recognition to, new 
principles, and the: Indian Courts have found that a Jaw enacted more than 
fifty, years ago is entirely inadequate to enable them to deal with these 
new relations or giveeeffect to the new pfinciples. The result has been 
that on various occasions the Courts have had to hold that Chapter VII 
‘of the.Indian Contract Act is not exhaustive, and to import therein analo- 
gies ‘from the decisions of the English Courts. 


7. The English law relating to the sale of goods which was admittedly 
the basis-of Chapter VII of the Indian Contract Act has itsel? since 1872 
-undergone drastic changes, and was finally codified in fso3 by the present 
Sale of Goods Act (56 & 57 Vict., ce. 71), which discards many of the 
old common law rules upog which Chapter VII of the Indian Act was? 
based, in favour of provisions more suited to modern conditions or more 
convenient in actual practice. 
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8. By the Bill referred to for our consideration, the law relating 
particularly to the sale of goods is embodied in a separate enactment, 
although many of the general principles contained in the Indian Contract 
Act will continue to be applicable thereto. When Sir James Stephen 
moved ‘the Indian Contract Bill, he admitigd that it was nof, and could not 
pretend to be, a complete code upon the branch gẹ law to which it related. 
He, ‘however, expressed a hope that in later years it Would be easy to 
enact supplementary chapters relating to the several branches of the law 
df contract Which the Bill did not touch. This hope has never been ful- 
filed. In later years it was found more conyenient-to have separate 
enactments for the several branches of the law of contract, e.g., the 
Transfer of Property Aet, the Negotiable Instruments Act, and the 
Merchant Shipping Act. In our opinion, in #iew of the complexity cf 
modern conditions, the time has now come when this process should be 
accelerated by embodying the different branches of law relating to contract 
in separate self-contained enactments; and we hope that the Bill which 
we ‘attach to ‘our Report may be passed into Jaw at an early date and may 
be but the first of the series required to complete the task which we have 
outlined above. 


. 9. The Bill referred to us was mainly based on the English Sale of 
Goods Act, 1893. This Act has stood the test of nearly thirty-five years 
of practical application, and in the words of Lord Parker in re Parchim, 
(1918) A. ©. 157 at pages 160-161, ‘‘is a very successful and correct 
codification of ghis branch of the mereantile law’’, As is shown in the 
note below, most of the Colonies and Overseas Dominions have adopted 
and re-enacted the Act wjth only such small variations as have been found 
necessary to adapt “its provisions to local circumstances. It is also re- 
markable that the Uniform Sales Act, passed in 1906 in the United States 
of ‘America and adopted in twenty out of fifty-three States aud territories, 
is based very largely on the English Act. These facts constitute striking 
evidence of the completeness and the universal suitability of its provisions. 


_ 10. In mercantile transactions a conflict of laws ‘should, as far as 
possible, be avoided. Uniformity of Jaw in various countries, particularly 
in those which-have business or trade dealings with one another, is highly 
convenient ang desirable. We, therefore, approve of the proposal to adopt 
the provisions of the English Sale of Goods Act so far as they are suitable 
to Indian conditions as the basis for the present Bill, and thus to make 
the Indian'Law relating to the sale of goods ‘as nearly as possible uniform 
with the' law in force in other parts of the British Empire. 


ld. The provistons of the English Act are far more elaborate and 
comprehensive than? those of Chapter VII of the Indian Contract Act, and 
in their arrangement the English Act is more logical and methodical. As 
we have already observed, it has revised and brought up to date the rules 
of the’ English Common Law. Moreover, the adoption of the English Act 
as. the basis of the. present Ball will enale Indian Courts to interpret its 
provisions in the light of the decisions of the English Courts. 


\ 12. In adopting ‘the provisions of the English Act we have not been 
unmindful of the needs and exigencies of this country. Wherever it has 
been found that a rule obtaining in England, such as that relating to 
market overt, is not suitable to Indian conditions, the rule has been rejected. 
We have, moreover carefully scrutinised the provisions of the English Act 
in the light of the decistons of English Courts since 1893, and where those 

© decisions have shown -the provisions of the English Act to be defective 
or, ambiguous, we have attempted to improve® upon them. We have also 
retained several of the provisions of the Indian Contract Act which we 
consider necessary or useful to meot special conditions existing in India. 
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The Bill as revised by us on the above lines is attached to our Report as 


ap c. p? 


p- detailed explanation of the various clauses of the Bill is set 
out . our notas,.on clauses. But we think it desirable to draw attention 
to the following few points of infportance: 


{a) The peesent “Sil embodies the principle that the question 
whether a contract for the sale of Zoods does or does not pass the property in 
the goods from the buyer to the seller must in all cases $e' determined 
by the intention of the parties to the contract. The provisions of Chapter 
VII of the Indian Contract Act are vague and conflicting on this point, The 
Bill eodifies the rules by which that intention may be ascertained, but the 
operation of these rules willebe displaced by any terms of the contract defin- 
ing the intention or by any attendant circumstances, including the conduct 
of. the parties, rendering it ascertainable. In following this principle, we 
shave borne in mind that in mercantile matters the certainty of the rule‘ is 
often of more importance than the substance. If the parties know before- 
hand what their legal position is, they can provide for their particular wants 
by express stipulations. Sale, after all, is a consensual contract, and the Bill 
does not prevent the parties from making any bargain they please. Its object 
is to lay down clear rules for the cases where the parties have either formed 
no intention or failed to express it. 


(b) The distinction between a sale and an agreement to sell, whieh 
was not clear in Chapter VII of the Indian Contract Act, has been clearly 
brought out. This distinction is very necessary to determin® the rights and 
liabilities of the parties to the contract. 


(c) It is made clear that a contract of sale tan Be made by mere offer 
and acceptance. Neither payment nor delivery is necessary for the purpose. 


(@) Before 1893 the law in England relating to warranties.and condi- 
tions was in a very confused state. In the Indian Contract Act the word 
‘‘warranty’? has been used in a very vague sense. In some provisions it 
denotes a condition which would enable a party aggrieved by its breach to 
repudiate the contract, while in others it enables him to claim damages only. 
In the Bill this ambiguity has been removed. 


(e) There is much conflict of decisions in India regardigg the meaning 
of section 108 of the Indian Contract Act which relates to sales by ostensible 
owners. This is to a certain extent due to the obscure phraseology of the 
section itself. We had tried to remove this obscurity in. clauses 27 to 30 of 
the Bill to simplify the law on the subject. 


(f) We have elaborated the rules relating to® seneny to egirient, 
stoppage in transit and auction sales. 


(g) We have anxiously considered the question of the ‘retention gf the 
Illustrations appearing in Chapter VII of the Indian Contract Act and of 
the insertion of Illustrations to new provisions, Our decision - is that the 
better policy is to forego all Illustrations, lefving the Courts to construe the 
sections as they stand—(Report of the Ist Select Committee.) 


This being a highly etechnical piece of Legislation, the Bill was again 
referred to another Select Committee, who in the course of their report said:— 


‘(The History of this Bill is as follows:—In 1926-27 an exhaustive exami- 
nation of the case-law bearing on- certain portions of the Indian Contract 
Act, 1872, including Chapter VII, which embodies the lew relating to sale 
of goods, was made in the Legislative Department under the supervision of 
the late Mr. S. R. Das, then Law Member of the Executive Council of the © 
Governor-General. In 1928 the results of that examination were eonsidered 
by Mr. D., F. Mulla (now Sir Dinsha Mulla), at that time holding the office 
of the Law Member, and a draft Bill was prepared on the lines ‘of the 
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English Sale of Goods Act, 1893 (56 & 57 Vic. c. 71), embodying the 
provisions of law relating to sale of goods in a separate enactment. In order 
to ensure general approval for a measure of such a highly technical character, 
the Government of India in 1929 appointed a Committee consisting of the 
Honourable the Law Member, Sir Dinsha ga, Mr. A. Krisfinaswami Ayyar, 
the Advocate-General of Madras, and Mr. M. R. gayakar, Barrister-at-Law, 
M.L.A., to consider generally the question of amending be law relating to 
sale of goods contained in Chapter VIL°of the Indian Contract Act, 1872, 
and in partidtlar to examine the draft Bill. This Committee agreed to the 
proposal that the law relating to the sale of goods should be embodied in 
a separate enactment, and considered the draft “Bill referred to them, in 
which they made certain additions and alterations. ‘he Bill as settled by 
the Committee was circulated for opinion by exgcutive order, and was intro- 
duced in the Legislative Assembly in September 1929. The reasons for the 
various clauses of the Bill are fully set out in the Report of the Committee 
which was appended as a Statement of Objects and Reasons thereto. The 
opinions received show that the Bill has met with almost unanimous approval 
in legal and commercial circles. The object, therefore, for which the 
Committee was appointed has been amply justified. 


After considering the opinions received, we find ourselves in agreement 
with almost all the provisions contained in the Bill. We entirely approve 
of the scheme followed in the Bill in adopting as far as possible the provisions 
of English Sale of Goods Act, 1893, in arrangement as well as wording. As 
pointed out in paragraph 9 of the Committee’s Report referred to above, that 
Act has met with uniform approval and has stood the test for more than a 
third of a century. It has been adopted in most of the overseas Dominions 
and Colonies and also if the United States of America. We find in com- 
morcial transactions there ought to be as far as possible uniformity of law 
in countries which have dealings with one another.’’—(Report of the 2nd 
Select Committee.) 

As stated above, the Act is based to a very large extent on the English 
Sale of Goods Act. 

The History of the Euglish Sale of Goods Act is as follows:—The English 
Sale of Goods Bill was originally drafted by Mr. Chalmers in 1888. He 
then settled it in consultation with Lord Herschell, who kindly consented to 
take charge o£ it. In 1889, Lord Herschell introduced it in the House of 
Lords, not to press it on, but to get criticisms on it. In 1890 there was no 
opportunity of proceeding with it, bub in 1891 the Bill was again introduced 
in the Lords, and referred to a Select Committee. It had, in the meantime, 
been criticised by Lord Bramwell, Mr. Walter Ker, and other lawyers and 
fhe Bar Committee *had submitted a valuable memorandum on it. In the 
Lords it was carefjilly considered by a Select Committee, consisting of Lords 
Herschel, Halsbury, Bramwell, and Watson. Professor Richard Brown and 
Mr. Spens of Glasgow took an infinity of pains to suggest the necessary 
amendments. In 1898 the Bill was again passed through the Lords in the 
form in which it was settled jn 1892. It was then considered by a Select 
Committee of the House of Commons and further amended. The Committee 
eonsisted of Sir Charles Russell, A.G., Sir R. Webster, Q.C., Mr. Asher, Q.C. 
(the Seotch Solicitor-General), Mr. Shiress Will, *Q.C., Mr. Bousfield, Q.C., 
Mr. Ambrose, Q.C., and Mr. Mather. Some of the amendments introduced 
by the Commong were modified on its return to the Lords, and it was finaliy 
settled in its present form. The Bill, in its original form, was drafted on 
the same lines asethe Bills of Exchange Bill. On Lord Hersrhell’s advice 
it endeavoured to reproduce as exactly as possible the existing law, leaving 
any amendments that might seem desirable to be introduced in committee on 
the authority of the Legislature. In mercantil& matters, the certainty of the 
rule, is often of more importance than the substance of the rule (Cf. Loekyer 
v. Offley, 1 T. R., at p. 259). If the parties know before hand what their 
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legal position is, they can provide for their particular wants by express sti- 
pulation. Sale is a consensual contract, and the Act does. not seek to prevent 
the parties from making any ba®gain they please. Its object is to lay down 
clear mles for: the case where the parties -have either formed no intention, 
or failed to express it. 


‘The codification in Qygland È, the law relating to the sale of goods has 
produced a somewhat unexpected benefit. It has to a great extent produced 
uniformity in this branch of the law throughout the dominions of the Crown. 
Most of the Colonies have adopted and re-enacted the Act, With, of course, 
small variations to adapt, it to local circumstances. ‘ 


Defects in the Contract Act.—As lias been stated the Indian Contract 
Act is not exhaustive of the Law relating to Coutracts. See the Preamble 
to that Act which refers oily to certain parts of the’ Law of Contracts; also 
21 M.'L. J. 600: 11 M. L. T. 57: 11 I. C. 570: (1911) 2 M. W. N. 285; 
18 Cal. 620: 18 I. A. 121 (P. C.); A. I. R. 1924 Cal. 990; 25 Bom. L. R. 
778: 77 I, C. 150: A. I. R. 1924 Bom. 41. he Contract Act was also found 
defective in other respects (See A. I. R. 1924 Bom. 41). 


The Bill which afterwards became the Contract Act was drawn in 1866 in 
England by the Indian Law Commissioners. In the following year it was 
introduced in the Council of the Governor-General during the absence of 
My. (afterwards Sir Henry) Maine by the Right Hon. W. N. Massey, referred 
to a Select Committee, and published and circulated to the Local Governments. 
Thereupon a controversy arose between the Secretary of State and the Com- 
missioners on the one side, the Home and the Indian authorgies on the other, 
as to the Commissioners’ proposal that all penalties should be treated as 
liquidated damages, and that the ownership of goods may be acquired by 
buying them from any person who is in possession of them, if ‘the buyer acts 
in good faith, and under circumstances which do not raise a presumption that 
the possessor has no right to sell them, in other _words, that every place in 
India should become a market overt. The result was that the Secretary of 
State permitted the Government of India to take their own course as to 
altering ,the Bill; the Commissioners resigned; and the Bill (whose early 
enactment was directed by the Secretary of State) was carried through the 
Council with some important amendments, by Mr. (afterwar ds Six _Fitzjames) 
Stephen. (See Whitley Stokes’ Anglo-Indian' Codes, Vol. 1, P. 584.) 


Thus; in the preparation of the Contract Act, ‘not. oiy the work of 
different hands, but work done from quite different: points of view, had been 
pieced- together with an incongruous effect...... Another source of unequal 
workmanship, and sometimes of positive error, is that ‘the framers of the 
Indian Codes, and of the Contract Act in particular, were tempted to borrgw 
a section here and a section there from the draft Civil Code of New York, 
an infliction which the sound Lawyers of. thet Staté have “been happily success- 
ful so far in averting from its citizens. This Code is in our opinion, and 
we believe in that of most competent Lawyers who have examined it, about 
the worst piece of codification eyer produced. It is constantly defective and 
inaccurate,’ both in apprehending *the rules o# Law which: it purports to define 
and in expressing the draftsman’s more or less satisfactory understanding 
of them. The clauses oy fraud and misrepresentation in contracts which are 
rather, worse, if anything, than the average baduess of the whole were most 
unfortunately adopted in the Indian Contract Act. Whenever this Act (the 
Indian Contract Act) was revised, it was felt that it would- be ‘necessary 
that everything taken from Mr, Dudley Field’s Code ghould be struck out 
and the sections carefully recast after independent examination of the best 
authorities’’. In fact, the Contract Act passed through not less than. three 
distinét stages: First, thereywas the draft prepared in England by the Indian 
Law ‘Commission, uniform in style and possessing great merit as an ele- 
mentary statement of the combined effect of common law and equity doctrine 
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e, value 48 dollars; 
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as. understood: some forty years ago. Next, this was revised and' in parts 
elaborated by the Legislative departments in India. The borrowing from the 
New York draft Code ‘seems. to belong t® this phase. Lastly, Sir James 
made or supervised the final revision, and added the introductory definitions, 
which are wholly in a different style and, not altogether i# harmony ‘with 
the body of the, work. Evidently this proces could not satisfy the conditions 
of a model Code. It is much to the eredit of thé Workman that the result, 
after allowing for all drawbacks, was a geherally sound and useful one. (See 
Preface to the first edition of Pollock’s Contract Act.) 


Mr. Whitley Stokes wrote as early as 1887 as ollows :—— ‘ Unfortunately 
it (the Contract Bill) had been sent out to India in a, very erude forn; it 
never underwent the patient penetrating revision by a skilled draftsman neces- 
sary in the ease of such a measure; and though the Indian Judges have loyally 
endeavoured to give effect to its provisions, these are so incomplete and some- 
times so inaccurately worded, that the time seems to, have come for repealing 
the Act, and re-enacting it with the amendments in arrangements, wording 
and substance, suggested by the cases decided upon it during the last fourteen 
years. Should this be done it would be well to incorporate the existing laws 
relating to negotiable instruments, to exchanges, and to sales and mortgages 
and leases of immoveable property, and to add chapters on carriers and insur- 
ance.’? (Whitley ‘Stokes’ Anglo-Indian Codes.) , 


"General operation —‘" The English Sale of Goods Act, 1893,’’ says Lord 
Parker, ‘‘is in fact merely a codification, and, as is generally admitted, a 
very successful and correct codification of this branch of English mercantile 
law. It embodies the principle that the question whether a contract for sale 
of goods, does or does not pass the property in the goods contracted to be 
gold must in all ĉase® be fletermined by the intention of the parties to the 
contract. The Act codifies the rules by which that intention is to be ascer- 
tained, but the inference based on the rules may always bė ‘displaced by the 
terms of the contract itself, or the surrounding circumstances, including the 
conduct of the parties. No doubt the municipal law with reference to which 
the parties enter into the particular transaction is material in considering 
their intention as to the passing of the property; and if it appeais'that they 
contracted with reference to a municipal law other than English and if it 
be further proved that that municipal law is different in any material respect 
from the Engligh law, this will of course be’ taken into account in determining 
their intention. But having regard to the presumption that, uniess the eon- 
trary be proved, the general law of a foreign country is the same as the 
English Jaw the mere fact that the contract was entered into with reference 
to the law of another country: will be immaterial.” [Zhe Parchim, (1918) 
Ae C. 157, at pp. 160,6161 (P. C.)]. ; 

Places where the English Sale of Goods Act has been adopted as the basis 
for. legislation.—The following countries have adopted the English Sale of 
Goods*Act.as the model for legislation on this branch of law: Alberta, Sale 
of Goods Ordinance, Terr. Cons. Ord. 1898, e 39 (omits stction 22). 


Bahamas, Sale of Goods Ordinance, 4 Edw, 7, c. 37, [omits sections 49 (3) 
and 59, as applicable to Scottish law]. 

Barbados, 1895, No. 91 (omits sections 4, 17 and 22). 

British Columbia, Rev. St. 1911, e 203 (has section 4, value 50 dollars; 
has section 22, but introduces for protection of subsequent buyers, etc., special 
provisions as to formalities of conditional sales). E 

British Guiana, Sale of Goods Ordinance, 1913 (Ord. No. 26) (has section 
has section 22, which applies to ‘‘ goods sold in any publie 
market held under the authority of the Government, or otherwise in accord- 
ance with the law, according to the usage of the market’’; section 60, sub- 
séction (2), adds to the savings the law of warranty and, suretyship). 
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British Honduras, 1899, No. 14. 


Ceylon, 1896, No. 11 (sectionet i is PEE to all contraèts for the sale of 
goods, hy omitting words limiting the value; section 2% is omitted). 

Gibraltar, 1895, No. 20 (has Sechin 4, value 250 pesetas; omits section 
22). 

"Hong Kong, 1896, No. "7 (has section 4, value 100 dollars; ‘has sectioñ 22 
and defines market overt). 

“Isle of ' Man, 1895, Sale of Goods Act (has ‘section 4, vatte £5; section 
24-Eng. section 22, but ig subject’ to the provisions ‘of section 26 as to re- 
vesting of property on conviction where goods are'stolen). 

Jamaica, 1895, No. 12 (omits section 22). 

„nı Manitoba, Rev. Stat. 1982, (A 152 (has section 4, value 50 dollars; omits 
section 22). > : : 

‘New Brunswick, 1919, c. 4, ; 

Newfoundland, 1899, 62 Vict., e. 2 (has section: 4, value 50 dollars; omits 
section 22). 

New Zealand, 1895, No. 23, now Sale of Goods Act, 1908, No. 168 (sec- 
tion 24- -Eng. séétion 22, ‘but sub-section (3) enacts that nothing in the Act 
‘shall be construed to create a market overt in New Zealand’’). 

North-West Territories of Canada, Consol. Ord. 1905, e. 39 [has section 
4, value 50 dollars; qmits section 22; and adopts sections 49 (8) and 59 from 
- Scottish law]. 

' Nova Scotia, Sale’ of Goods Act, 1910 [has section 4, value 40 dollars ; 
and. section 32, sub-section (3), is made to apply, to “ sea, lake, or river’? 
transit]. ° 

. Ontario, e. 40, 1920. f 

Prince Edward Island, 1919; c. 1 

Queensland, 1896, 60 Vict. No. 6 (omits section 22). 

Saskatchewan, Sale of Goods Act, Rev. Stat. 1909, e. 147 [has section 4 
(50 dollars). The proviso to section 14, sub-section (1) is not adopted, where- 
as sections 49 (3) (dealing with interest on the price) and 59 (payment into 
Court) are adopted from Scottish law]. 

South Australia, 1895, No. 630. 

Tasmania, 1896, No. 14 [does not adopt the Scottish ae declared in - 
sections 49. (3) end 59; adds in section 31 the words ‘‘or' warrant’? after 
‘writ of. fieri facias’’ and before ‘‘or other writ’’. Section 27, sub-section 
(2), saves the law relating to ‘‘cattle’’]. mre 

Trinidad and, Tobago, 1895, No. 64 (omits section 22). 

: Victoria, 1896, No. 1422. (Part I is identical with the English Act, but 
the Victoria Act ‘has a wider scope and provides for the law relating to 
consignees, mercantile agents, documents of title to goods, etc.) S 

Western Australia, 1895, . No., 41. 

' (Benjamin on Sale? pages 196- 197, Chalmers? ‘Sale of, Goods, pages 157- 
158, Journal of Comparative Legislation,. 3rd Series, Vol. II, p. 79.) 


i Construction of the “Act. —The ‘Act, just as the English Sale of Goods 
Act, is divided into Chapters, and those Chapters are again sub-divided by 
various headings. Regard must “be had to these divisions in construing the 
Act [Inglis vs. Robertson, (1898) A. C. 616 at p. 630]; ; 
Canon of construction—The canon for ‘construing a? codifying Act was 
discussed by, the House of Lords in a ease on the Bills of Exchange Act, 
1882. wI ‘think, ” says Lowi Herschell, ‘‘the proper course is in the first ® 
instance’ ‘to’ examine the language of the statute, and see what is its natural 
meahing, uninfluenced by any considerations derived from the previous state 
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of the law; and not to start with inquiring how the law previously stood, 
and then assuming that it.was probably intgnded to leave it unaltered, to see 
if it will bear an interpretation in conformity with this view.’? ; 
But, of, course, as he proceeds to point out, if any eprovision be of 
doubtful import resort to the previous st&te of the law would be perfectly 
legitimate [Vagliano vg. Bank of England, (18939 A. C 107 at, p. 145.] 


Construction of mercantile contracts-*.As a general rule. there is. in law 
no difference of construction between mercantile contracts and other instru- 
ments. The grammatical meaning is, as in other cases, the meaning to be 
adopted unless there be some reasons to the eontvary. (Per Jessel, M. R.) 
Southwell vs. Bowditch, (1876) 1 C. P. D. p. 376, 45 L. J. C. P. 630. But 
‘tin looking at a document between ‘businessmey, I do not think it is wise 
to look at technical rules of construction. I think it is well to look at the 
whole document, to look at the subject-matter with which the parties are 
dealing, and then to take the words in their natural and ordinary meaning 
and construe the document in that way.’’? [Per Lord Halsbury Tatham vs. 
Burr, (1898) A. C. 382 (386); 67 L. J. P. 463.) In dealing with mercantile 
instruments the court must look at the substance of the matter and is’ not 
restrained to such nicety of construction as is the case with regard to convey- 
ances, pleadings and the like. [Cockburn vs. Alexander, (1848) 6 ©? B. 791, 
814; 18 L. J. C. P. 74, 83, per Maule, J.] Mansfield, C. J., said that all 
mercantile documents ought to ‘have a liberal interpretation. As has been 
laid down by the courts, in construing mercantile contracts the ‘governing 
principle must ke to ascertain the intention of the parties through the words 
they have used. [Me Connel vs. Murphy, (1873) L. R. 5 P. C. 208, ,218.] 


' Another principlg of econstruction of mercantile contracts is that ‘‘no 
clause should as far as possible be regarded as superfluous; courts‘' must 
assume that each clause was inserted by the parties for. some good purpose 
with some definite meaning. This is the usual rule in all mercantile contracts: 
and merchants are not in the habit of inserting in their contracts stipula- 
tions to which they do not attach some value or importance.’? [Bowes vs. 
Shand, (1877) 2 App. Cas. 455.] 3 

Their Lordships of the Privy Council stated that in respect of mercantile 
instruments the construction which commended itself to their Lordships is 
‘Cone that gave a meaning to every part of the document.’? (Thakurrani vs. 
Rae Jagupal, 31 I. A. 142.) % 

Uniformity of rules desivable.—lIt is highly desirable that the law relat- 
ing to the construction of mercantile contracts and the remedies for the 
breach should generally proceed on the same principle in all parts of ` the 
world; and especially that this uniformity should prevail in respect of a 
mother country and its dependencies. Similarly courts in. India“ should, as 
far as possible, proceed‘ on one-and the same principle in construing: contracts 
among merchants in different parts of the country. [Dimeck vs. Corlett, (1858) 
12 Moo. P. C. 199, 299; Remfry Sale of Goods, Tagore Law Lectures. ] 


Trade usages Mercantile gontracts are also largely controlled by trade 
usages, and trade customs,—a trade usage being mefely a usage s30 general 
and well understood with reference to the business, place and class of persons, 
that the parties are presumed to have made their tontract with tacit refer- 
ence to it and to have intended to be governed by it in the same way and to 
the same extent .as. other like persons. in like cases. [Moult vs. Halliday, 
(1898) 1 Q. B. 180.} ae 


` Bibliography:—The iniportant: text books on the Law of Sale of Goods 
are constantly re-edited and brought up to date. The reader may most use- 
fully consult the following among others—Benjagnin’s Sale of Personal Pro- 
perty; Story’s Sale of Personal Property; Blackburn’s Contract of Sale; 
Campbell’s Law of Sale and Mercantile Agency; Tiffany on Sale of Goods; 
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Remfry on the Sale of Goods in British India. (T. L. L.); Chalmers’ Sale of 
Goods Act (a very clear and, congise statement of the Law on the subject) ; 
(Chalmers? articles on this title contributed to Haisbury’s Law of England, 
as well*as the llth Edition of the Encyclopedia’ Britanica may also be use- 
fully consulted)? Brown’s Sale of Goods Act, (Scotland); E. J. Sehuster’sg 
Principles of German Civ) Law (of sales); Beddarride’s Des achats.et ventes 
commercials; Pothter’s Traite du gontract de vente. The chapters relating 
to Sale of Goods in the following Books:—Story on Contracts ; Chitty, on 
Contracts; Leake on Contracts; Pollock and Mulla’s Contract Act and other 
commentaries on the Indign Contract Act; Smith’s Mercantile Law; Willis’ 
Law of Contract of Sale; Cooley’s Cases on Sales [in the Hornbook Case 
Series (American)]; Erwin’s Cases on Sales; Burdick’s Sale of Personal 
Property (American); Estrech, on Instalment Sales; Isaac on Conditional 
Sales in Bankruptey; Mechem on Sales of Personal Property (2. Vols.) ; 
Terry’s Commentaries on the American Uniform Sales Act; Thompson on 
Sale Contracts as applied to Bonds; Waite on Sales ; Warvelle on Vendors 
and Purchasers; Dart on Vendors and Purchasers; Williston on Sales (2 
Vols.) ; Woodward’s Cases on Sales. 
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rat: 0 E a Ea SN Big 47a fi ` {15th ‘March, 1930] 
An Act’ i ‘define and amend the la aer aiii to the 
Eoaea e a, a e Sale Of. goods. eer 


WHEREAS it is expedient to define and amend the law relating 
to'the sale of goods; itis hereby enacted as :follow8 :— ; 
CHAPTER 1. ere er eG 
PRELIMINARY! ai 
ut 
1. (1) This Act may be caled THE INDIAN SALF OF Goops 
Act, 1930. 

i (2) It extends, to the. ‘Whole of ‘British ‘India, ° ee 
British Baluchistan and the Sonthal ‘Parganas. Je 
(8) It shall come into foree on, ‘the first, ‘day of J uly, 1980. 


2. In this Act, unless there is anything repugnant in the 
anhjeat: or .context;—. 5 ae 


E Tyin i E ae A ou i 


iJ 
1 


(1) “buyer”? means a person who buys or agrees -to buy 
goods; n ago is 

(2) ‘‘delivery’’? means yolunuary transfer of tein 
from one person to another; ` j 

(3) goodg are said to..be in a ‘‘deliverable state’? when 
they are in such state that, the buyer, would under the contract 
be bound to take delivery of them ; 

` (4) t document of title to goods”? includes a bill of lading, 
dock-warrant, warehouse keéper’s ‘certificate, wharfingers’ ‘certi- 
ficate, railway receipt, warrant or order for the delivery of ‘goods 
and any other document used in the ordinary” course of “business 
as proof ofthe possession or control of goods; or authorizing or 
purporting to authorize, either, by endorsement or by delivery, e 
the possessor of the docifment to transfer. or receive goods thereby 


represented; eoo : POA 


Short title 
extent and 
commence- 
ment. 


Definitions. 


Application 
of provisions 
of Act IX of 
1872. 


Sale and 
agreement to 
sell. 
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(5) “fault” means wrongful.act or default; 

(6) “future ‘goods’? means goods ‘to be manufactured or 
produced or acquired by the seller after the making of the gontract 
of sale; X a o o y a A 
(7) “goods? means every kind-»ef. moveable “property 
other than actionable claims and - money; and intludes ‘stock. and 
shares, growing crops, grass, ‘and things attached to“or ‘forming 
part of the land which are agreed to be severed before sale or 
under the contract of sale; ‘"' °° ° 

(8) a person is said to be ‘‘insolvent’’ who has ceased to 
pay his debts in the ‘ordinary course off business, or cannot pay 
his debts as they become dué, whether "hé has cominitted an act 
of insolvency or not; a ee N 

(9) ‘‘mercantile agent’’? means a mercantile agent having 
in the customary course of business as such agent authority 
either to ‘sell goods, or to consign goods for the purposes of sale, 
or to buy goods, or ‘to raise.money,.on the security of goods; 

(10) ‘‘price’’ means ‘the monéy’ consideration for a sale of 
‘goods ; eae a ea Ya ae i 

(11) “property”? means the general -property 
and not merely a speçial property; | 

(12) “quality of goods’ includes their state or condition ; 

_, (18) ‘‘seller’? means a person who sells or agrees to sell 
goods; “oe i S we ate 


u 


aI 


„in goods, 


. , (4) {specific goods’? means goods identified and agreed 
upon at the time a ‘eontract of ‘sale is madey'and |" a ke 
_. (15) expressions used but not defined in this Act and l 
defined in the Indian Coñtraet Act,’ 1872, have the meanings 
assigned to- them in that Act... sel adits teal 
3. The unrepealed provisions of the Indian! Contract Act, 
1872, save in so. far as they are inconsistent, with the express pro- 
yisions of this Act, shall continue to apply to contracts for, the 


sale vf goods. OOR Ea 


CHAPTER H., 
it FORMATION OF THE CONTRACT. *i =. 

Contract of Sale. eee eo ee 
„u 4 (1) A contract of. sale of goods is a contract whereby 
the. seller transfers or agrees to, transfer the property, in goods to 
the. buyer for.a,price. There may, be a contract of sale ‘between 
one; part-owner, and ,another,,: f TU + 


aes ear r 
e i 3 uF 


, 
rary 


a (2) A contract of sale may-be absolute or conditional. 

z =: "(3) Where under a contract ‘of sale the property in. the 
goods’ is transferred from the’seller: to: fhe buyer, the contract is 
called a sale, but where the transfer of the property in. the goods 


o $ 
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is to take pláce at a future time or subject to some .condition 
thereafter to be fulfilled, tge. contract is called an agreement to 
sell. 
2 ~ (4) Afi agreement to, sell becomes a sale when the time 
elapses. or the conditieas are fulfilled subject to which the property 
in the goods is to be transferged. 


S Formalities of the Contract. ad 

‘5. (1) A contrdct of sale is made by an offer to buy or 
sell goods for a price and the acceptance of such offer. The con- 
tract may provide for*the immediate delivery of the goods or 
immediate, payment of the price or both, or for the delivery or 
payment by instalments, or that the delivery or payment or both 
shall be postponed. 

(2) Subject to the provisions of any law for the time 
being: in force, a contract of sale may be made in writing or by 
word of mouth, or partly in writing and partly by, word of mouth 
or may’ be implied from the conduct of the parties, 


Gi `  Subject-matter of Contract. 

6. (1) The goods which form the subject ofa contract of 
salé’ may be either existing goods, owned or „ Possessed by the 
seller, or future goods. ; 


i (2) There may be a contract for the sale of goods the 
acquisition of, which by the seller depends upon a contingency 
which may or may not happen. 

(3) Where by a contract of sale the seller purports to 
effect a present sale of future goods, the contract operates as an 
agreement to sell the goods. ' 

7. Where there is a contract for the sale of ‘specific goods, 
the, contract is void if the goods without the knowledge of the 
seller, have; at the time when the contract was made, perished or 
become so damaged ag ‘no Jongen to answer tq their Snep 
in the contract. n> . 

8. Where there is an agreement to sell specific goods, | and 
subsequently the goods without any fault on the part of the 
seller or buyer perish or become so damaged as no. longer to 
answer to their description in the agreement before the risk piae 
to the pee the agreement is thereby avoided. 


5 The Price. 


9. (1) The price in a contract of sale may be fixed by the 
contract or may be left to be fixed in manner thereby agreed or 
may be. determined by the course of dealing between the parties. , 

'(2) Where the pfice is not determined in accordance with 
the e provisions, the buyer shall pay the seller a reasonable 


I—7 


Contract of 
sale how 
made, 


oe 


Existing or 
future goods, 


Goods 
perishing 
before 
making of 
contract. 


Goods 
perishing 
before sale 
but after 
agreement to 
sell. 


Ascertain- 
ment of 
price, 

e 
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price. What is a’ reasonable. price. is a question of fact dependent 
on the:cireumstances' of each particulgr case...’ o' > : 


Agreement to 10... (1) Where there is an agreement to sell goods en the 
= at valua- ferms that’ the price is tô be fixed'by he valuation of á- third party 

10n. ty SE fet “seb ‘at “wpe a T tage ! 
and sùth third party’ cannot or does not make such’ valuation, the 

agreement is thereby avoided: we an E 
hd E Ta 24 ` wt 
Provided that, if the goods or any part thereof have been 
to: + delivered: to; and. appropriated’ by, the ,buyer,.. he shall pay a 
vot. veasonable price therefor. -. aes Owe 


Ab riB) ` Where such: third party ‘is prevented from: making the 
valuation ‘by, the’ fault of, the' Seller or buyer, the party ‘not in 
fault may maintaiii a suit for damages ‘against the party in‘fault. ` 


thors t HEE 


E EE Conditions and, Warranties. 


Stipulations ni TLN” Uniléss“a different intention ‘appears’ from the terms: ‘of 

as to time. {he contract, stipulations as to ‘time of payment are not deemed 

to be of the esSence of a contract of sale.. Whether: any other: 

> stipulation as to time is of the essence of the contract or not 

P depends.on the terms of the contract.. 

Condition and ="! 121 ‘(1):-A: stipulation. in a contract of sale. with reference 

warranty. to goods which art the subject thereof may: be a condition or, a 
Waray. a . m 


spe m42), A condition: is a stipulation essential “to the main 
purpose of the contract, the breach of which gives rise to'a right 
to, treat, the contract as repudiated. ese S et 


on (3). A warranty, is a, stipulation collateral to’ the main pur- 


pose of the contract, the breach of which gives rise’ to! a claim 
for damages ‘but not to a right to reject the goods and ‘treat’ the 
PE e a 8 rr teat 


wl puie n 


“o: d a'¢d) Whether. a stipulation in a contract of sale is a condition 
op asiwarranty depends inr,each. case :on the, construction of the 


eonun contract. A stigulation may be a condition, though ‘called’ a 
warranty, in the contract. ue 
’ $ eo ciety DR x iat pa a ge phe nee ge es 

When condi © 1213. (2) Where. a contract of sale is subject to any, condition 


tion - to be to'be fulfilled by: the seller, the buyer may waive the condition or 
treated `°” as. elect ito treat. the:breach of, the condition. as asreach of warranty 
wairaty.’' and not as a ground for treating the contract as repudiated. 9 


(2) Where a contract of sale is.not severable and the buyer 
has, accepted. the goods or part thereof, or where “the contract is 
for specific ‘goods the property in' which has passed to the buyer, 

_ the, breach of any condition to be fulfilled by the ‘séller ‘ean ‘only: 
‘ ‘ee ‘treated as a breach of warranty and not asa groutid for 
réjecting' thé: goods andtreating the contr&ct as repudiated, unless 

“qHere-is'i term'of thecontract, express.or:implied, to. ‘that. effect, 


$ 
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“ (3) Nothing in this section shall affect the case of any 
sondino or -warranty fulfilgent of which is excused by: aie by 
reason ,of impossibility or otherwise. ng LY 


14. In: a contract of sale, unless the circumstances. of the 
contract are such as teshow a different intention there is— 


(a) an. implied condititn on the part of the seller ‘that, 
in the case of 'a sale, he has a right to sell the goods &nd that, in 
the case of an agreement to sell, he will have a right to sell: “tlie 
goods at the 'time when the property is to pass; .'' 


(6) an implied warranty that me buyer shall have and 
enjoy ‘quiet possession of the goods; 


(c) an implied warranty that the- “goods shall be free ‘from 
any charge or encumbrance in favour of any third party not 
declared or known to the buyer before or at’ ‘the time’ when ‘the 
contract is made. 


15. Where there is a contract for the sale of goods by deserip- 
tion, there is an implied condition that the goods shall correspond 
with the description ; and, if the sale is by sample as well as by 
description, it is not sufficient that the bulk of the goods corre- 
‘sponds with thè sample if the goods do not also correspond with 
‘the ‘description, ` ` ° 


«16. .Subject to the piomba of this Act aad of any shes 
-law,.for the time being in force, there is no implied warranty or 
condition as to the. quality or fitness for any particular purpose 
of goods supplied under a contract of sale, except as follows :— 


» (1). Where: the buyer, expressly: or ‘by implication, makes 
known to the seller the particular purpose for, which. the goods 
are required, so as to show that.the buyer relies. on the seller’s skill 
or judgment, and. the. goods are of a description which it.is in the 
course of the seller’s business to supply (whether, he is the manu- 
facturer or producer or not), there is an implied condition, that the 
goods shall be reasonably fit for such purpose: è .., ° 


Provided that, in the.:case of a, contract .for. the: sale of | a 
specified article under its patent or other trade name, there is no 
goe condition. as to its fitness for any particular purpose. 


(2) Where goods are " bonght by description‘ from ‘a’ seller 
who deals in goods of that description (whether he is the manu- 
facturer or producer or not), there is an ay aoa condition that the 
goods. shall be of merchantable quality : Mee as 


Provided that, if the buyer ‘has examined the goods, there shall 
be no iniplied condition as regards defects wiek Such examination 
ae to have revealed. |... hae OEE 


' (3) An implied. Warranty o or RE as to quality or fit- 
“ness 5 for a particular-purpose may: be annexed by'the usage of trade. 


Implied un- 
dertaking as 
to title, etc. 


Sale by des- 
cription. 
@o 


Implied 
conditions as 
to quality or 
fitness. — 


eo, 


Sale by 
sample. 


` 


Goods must 
be ascertain- 
ed, 


Property 
passes when 
intended to 
pass, 


Specific 
goods in a 
deliverable 
state. 


Specific goods 
to be put into 
a deliverable 
state. 


Specific goods ® 
in a deliver- 
able state, 
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(4) An express warranty or condition does not negative 
a warranty or condition implied by, this Act unless inconsistent 
therewith. ; 
. 17. .(1) A contract of sale is a contract for Sale by sample 
where there is a term in the contract, expyess or implied, to that 
effect. ° PoS 
(2) dn the case of a contract for sale by sample there is an 
implied condition— 3 

(a) that the bulk shall correspond with the sample in 
quality; “aes 

(b) that the buyer shall have a reasonable opportunity 
of comparing the bulk with the sample; , 

(c) that the goods shall be free from any defect, render- 
ing them unmerchantable, which would not be apparent’ on 
reasonable examination of the sample. 


CHAPTER III. 
EFFECTS OF THE CONTRACT. 
Transfer of property as between seller and buyer. 


18. Where there is a contract for the sale of unascertained 
goods, no property inethe goods is transferred to the, buyer unless 
and until the goods are ascertained. : 

' 19. (1) Where there is a contract for the sale of specific or 
ascertained goods the property in them is transferred to the buyer 
at such time as the parties to the contract intend it ‘to be 
transferred. smn 

(2) For the purpose of ascertaining the intention of the 
parties regard shall be had to’ the terms of the contract, the 
conduct of the parties and the circumstances of the case. 

(3) Unless a different intention appears, the rules con- 
tained in sections 20 to 24 are rules‘for ascertaining the intention 
of the parties as to the time at which the property in the goods 
fs tospass to the Duyer. 


20. Where there is an unconditional contract for the'sale of - 
spedific goods in a deliverable state, the propexty in the goods 
passes to the buyer when the contract is made, and it is immaterial 
whether the. time of paymtnt of the’pricé or.the time of delivery 
of the goods, or both, is postponed. 


21. Where there is a contract for the sale of specific goods 
and the seller is bound to do something to the goods for the pur- 
pose of putting them into a deliverable state, the property does 
not pass until.sttch thing is done and the buyer has notice thereof. 


22. Where there is a contract for the sale of specific goods 
-in a deliverable state, but the seller is bound to weigh, measure, 
test or do some other. act or thing with.reference to the goods for 
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the. purpose: of ascertaining the price, the property does not pass 


until such’ act or thing is dape and the buyer has notice thereof. 


@ 
e 9? 

23. (1) Where there is*a contract for the sale of unascer- 
tained or future goods by description and goods of fhat descrip- 
tion and in a delivesable state or unconditionally appropriated 
to the contract, either by the seller with the assent of the buyer 
or by the buyer with the assent of the seller, the property in the 
goods thereupon passes to the buyer. Such assent may be express 
or implied, and may be given either before or after the appropri- 
ation is made. 


’ (2) Where, in pursuance of the contract, the seller delivers 
the goods to the buyer or to a carrier or other bailee (whether 
named by the buyer’or not) for the purpose of transmission to 
the buyer, and does not reserve the right of disposal, he is deemed 
to have unconditionally appropriated the goods to the contract. 


' 24. “When goods are delivered to the buyer on approval or 
‘on sale or return’’ or other sania ‘terms, the pi®perty therein 
passes to the buyer— 


(a) when he signifies his: soptoval, or * acceptance to the 
seller or does any other act adopting the transaction; 

(b) if he does not signify his approval or acceptance to 
the seller but retains the goods without giving notice of rejection, 
then, if a time has been fixed for the return of the goods, on the 
expiration of such time, and, if no time has been fixed, on the 
expiration of a reasonable time. 


25. (1) Where there is a contract for the safe of specific 
goods or where goods are subsequently appropriated to the con- 
tract, the seller may, by the terms of the contract or appropria- 
tion, reserve the right of disposal of the goods until certain 
conditions are fulfilled. In such case, notwithstanding the 
delivery of the goods to a buyer, or to a carrier or other bailee 
‘for’the purpose of transmission to the buyer, the property in the 
goods’ does not ‘pass to the buyer until the conditions imposed by 
the seller are fulfilled. e ; 


(2) Where goods are shipped and by the bill of lading 
the goods are deliverable to the order of the seller or his agent, 
the seller is prima facie deemed to reserve the right of disposal. 


(3) Where the seller of goods draws on the buyer for 
the price and ‘transmits the bill of exchange ‘amd bil) of lading 
to the buyer together, to secure acceptance or payment of the bill 
of exchange, the buyer js bound to return the bill of lading if he 
does not honour the bill of exchange and if -he wrongfully retains 
the bill of lading the property in the-goods does not pass to him. 


when the 
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thereto in, 
order to 
ascertain price 


Sale of unas- 
certained 
goods and 
appropria- 
tion. 
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‘26° Unless otherwise’ agreed, the goods remain at ‘the seller’s 
risk “until the ‘property ‘therein is twansferred' to the buyer, but 
when the property therein is transferred to the buyer, tha goods 
are at the buyer’s risk whether delivery has been nade or not: 


Provided that, where delivery has beeg delayed through the 
fault, of either buyer, or seller,,.the goods are. at the risk of the 
party. in faalt..as.regards, any loss which might not have occurred 
but for, such fault: oa 2 1 1 2 inge i ; 

. Provided also that nothing in this’ section shall affect the 
ditiés or liabilities ‘of ‘either-seller or’ buyeg’ as'a bailee of the goods 
‘of' the ‘other ‘party"i 1°17 sie Boy. eH SE 7 

Transfer of title. : 

,. 127, Subject’. to.the provisions, of this Act and ,of any other 
Jaw- for the. time-being in force,..where goods are sold by a person 
whois not the owner thereof and who does not sell them under 
the: atithority or with the consent of the owner, the buyer acquires 
no'better title to the goods than the seller had, unless the, owner 
of the, goods is by his conduct precluded from denying the seller’s 
authority to sell: . . po os l 

Provided ghat, where a mercantile agent is,.with the consent 
of the owner, in possession of the goods or. of a document of title 
to the goods, any sale made by, him, when acting in’ the ordinary 
course of. business of a mercantile agent, shall.be as valid as if he 
were expressly authorized by,.the owner of the goods to make 
the same;.provided that the: buyer acts in good faith and has 
not at the-time of the contract of sale notice that the, seller has 
not authority to sell. MTSE ta cme 
‘uti 28, If cone of several. joint owners:of goods has the sole 
possession of them. by .permission of the co-owners, the property 
inthe- goods is transferred to any person who buys them of such 
‘joint owner in ‘good faith and has not at ‘the time of the contract 
of sale notice. thate the seller has not authority to sell. 


“43991 When ‘fhe seller’ of goods’ has obtained possession thereof 
undér a contract’ voidable under section’.19 or section, 19-A of 
the “Indian Contract Act, 1872, but the contraet has not been 
rescinded at the time of the sale, the buyer acquires a good title 
:torithe goods; provided’ he buys ‘them in. good faith and without 
notice of the seller’s defect of title. . 3 i , 


“30. (1) Where'a ‘person, Having sold’ goods, continues or is 
in possession ofthe goods'.or. of the documents of. title to the 
‘goods, the delivery or transfer by.that person or by a mercantile 
‘agent ‘acting for him, of the- goods or documents of title under 
*anyi sale, pledge’ or other disposition thergof to any person receiv- 
‘ing ~the same.in.good ‘faith and without notice of the previous 
salé‘shall-have the same. effect as if the person making the delivery 
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or transfer were: expressly authorizd tiy: the owner of the Roody 
to make the same. US Bg Ye Pitted am g 


(2) Where’ a person, haying’ ‘bought’ or. Agreed, to biy 
goods, obtains, with the congent of the seller, ` possession of the 
goods” or ' the ‘documerrts of title to the’ goods, the delivery or 
transfer by that person or byed ‘mercantile agent acting for him, 
of the goods or documents of title under’ any 'sale, pledge or other 
disposition thereof to ány person’ teceiving the same in good faith 
and without notice of any lien or other’ right’ of the original seller 
ini respect of the gonds, oa have effect as e Sack lien or right 
did not exist. EE Ia | aa p 


CHAPTER Iv. 


mee tye gy i , hoa . A ee 
È ‘ ' ate 


' PERPORMANCE OF ‘THE Canta. 


31. It is the ‘duty’ ‘of the seller ‘to deliver thè eee and of 
the buyer to accept and pay for them, in proaza with'the'terms 
of the ‘contract of sale. 

82. Uniless otherwise agreed, delivery of ‘the goods. ‘and pay- 
ment of the ' price are concurrent conditions,’ that is to say, the 
seller’ shall be ready and’ willing to ‘give possessior® of the goods 
to the buyer in exchange for the’ price, - -and' the buyer: shall be 
ready and willing to pay the Brice. in excliange fot. a of 
the goods, EAR 

: 33. Delivery of goods’ sold may be made’ by doing jhe 
which thè parties agree shall be treated ‘as' delivery or which has 
the effect of putting the goods in the possession of' the bityer or. 
of any person authorized ‘to hold them: on his behalf.: ~ 

34. A delivery of part of godds, in progress of ‘the delivery: 
of the whole, has the same effect, for the purpose of passing ‘the 
property in such goods, as a delivery ‘of the whole; but a delivery 
of part of the goods, with an intention of severing it. from. the 
whole, does’ ‘not operaté as a delivery of the remainder.’ 


35. Apart from, any express contract, thé’ seller of goods’ 
is not ane to, deliver them until thé buyer ‘applies for delivery: 


(1) Whether it, is, for ‘the buyer. to; take possessiqn i. vot 
the pace or for*the, seller to send.them to, the buyer. i is a question’ 
depending in-each case on the contract, express or, implied, ‘Between. 
the parties. . Apart “from any such contract, ‘goods sold are to “be 
delivered. at. the place:at.which they are at the time, of ‘the, sale,, 
and goods agreed to be sold are to be. .qelivered at. the place, at 
which they are at the time of the agreement to sell,.or, if not, then 
in, existence, at the, place | at which they | are manufactured or. 
ae l i , A 
(2): Where | under, the sentence of sale. the ee is bound ‘toe 


snd a goods to. the buyer, but no time for sending: them is fixed, 
the seller is bound to send them within-a reasonable time.. . »,. 


ee 
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(3) Where the goods at the. time of sale are in the posses- 
sion of a third person, there is no ¿delivery by seller to buyer 
unless and until such third person acknowledges to the buyer 
that he holds the goods on his behalf: a) j 

Provided that nothing in this se@tion shall affect the operation 
of the issue or transfer of any docyment of titleeto goods. l 

(4) Demand or tender of delivery may be treated as 
ineffectual unless, made at a reasonable hour. What is a reason- 
able hour is a question of. fact. ac on 

(5) Unless otherwise agreed, the expenses of and incidental 
to putting the goods into a deliverable stfte shall be borne by the. 
seller. 

37. (1) Where the seller delivers to the buyer a quantity 
of goods less than he contracted to-sell, the buyer may reject them, 
but if the buyer accepts the goods so delivered he shall pay for 
them;at the contract rate. 

(2) Where the seller delivers to the buyer a quantity of 
goods larger than he contracted to sell, the buyer may accept the 
goods, included in the contract and reject the rest, or he may 
reject the whele.. If the buyer accepts the whole of the goods 
so delivered, he shall pay for them at the contract rate. — 

(8) Whreethe*seller delivers to the buyer the goods he 
contracted to sell mixed with goods of a different description, not 
included in the contract, the buyer may accept the goods which 
are in accordance with the contract and reject the rest, or may 
reject the whole. pe ce . l 

(4) The provisions of this section are subject to any usage 
of trade, special agreement or course of dealing between the 
parties. ae l 

"38. (1) Unless otherwise agreed, the buyer of goods is not 
bound to accept delivery thereof by instalments., n 

(2) Where there is a contract for the sale of goods to be 
delivered by stated instalments which are to be separately paid 
for, and the seller makes no delivery or defective: delivery in 
respect of one or more instalments, or the buyer neglécts or 
refuses to take delivery of or pay for one or more “instalments, 
it ‘is a question in each’ case depending on the term$.of the contract 
dnd the cireumstances of. tlee case, wiether the breach of contract 
is a repudiation of the whole contract, or whether it is a severable 
breach giving rise to a claim for compensatien, but: not to a right 
to’ treat the whole contract as repudiated. ' 
a 39. °C) ‘Where, in pursuance of a contract of sdle, the seller 
is ‘authorized or sequired to send the goods to the buyer, delivery 
of the goods to a carrier, whether named by the buyer or’ not, 
efor: the purpose of transmission to the buyer, or delivery of the 
goods to a 'wharfinger for safe custody, is prima facie deemed: to 
be a delivery of the goods to the buyer. T 
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(2) Unless otherwise authorized by:the buyer, the seller 


shall make such contract with the carrier or wharfinger on behalf. 


of the buyer as may be reasonable having -regard to the nature of 
the godds ands the other circumstances of the ease. If the seller 
omits so to do, and the good@ are lost or damaged in course of 
transit or. whilstein th®’ custody of the wharfinger, the buyer may 
decline to treat the delivery ‘to the carrier or wharfinger as a 
delivery to himself, or may hold the seller responsible În damages. 


(3) Unless otherwise agreed, where goods are sent by the 
seller to the buyer by a route involving sea transit, in circum- 
stances in which it is uŝual to insure, the seller shall give such 
notice to the buyer as may enable him to insure them during their 
sea transit, and if the seller fails so to do, the goods shall be deemed 
to be at his risk during such sea transit. l 


40. Where the .seller of goods agrees to deliver them at his 
own risk at a place other than that where they are when sold, 
the buyer shall, nevertheless, unless otherwise agreed, take any 
risk of deter ioration in the goods necessarily incident to the course 
of transit. 


41. (1) Where goods are delivered to the bufer which he 
has not previously examined, he is not deemed to have accepted 
them unless and until he has had a reasonabh opportunity of 
examining them for the purpose of ‘ascertaining whether they 
are in conformity with the contract. ` . 


(2) Unless otherwise agreed, when’ the seller tenders 
delivery of goods to the buyer, he is bound, on request, to afford 
the buyer a'reasonable opportunity. of examining the goods for 
the purpose of ascertaining whether they are in conformity with 
the contract. e P 


42. The buyer is deemed to have’ accepted the goods when 
he intimates to the seller that he has accepted. them, or when the 
goods have been delivered to him and he does any act in relation 
to;them which is inconsistent with the ownership of the seller, 
or when, after the lapse of a reasonable time, he retains the goods 
without intimating to the seller that he has rejected them. » 


43. Unless otherwise agreed, where goods are delivered to 
the buyer and he refuses to aceept them, having the right so to 
do, he is not bound to zeturn them to the seller, but it is sufficient 
if he intimates to the seller that he refuses to accept them. 


44. When the seller is ready and willing to deliver the goods 
and requests the buyer to take delivery, and the ebuyer does not 
within a reasonable time after such request take delivery of the 
goods, he is liable to the seller for any loss occasioned by his 
neglect or refusal to take lelivery, and also for a reasonable charge 
for the care and custody of the goods: 
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Provided that nothing in this section shall affect the rights 
of the seller where. the neglect or refusal of the buyer to take 
delivery amounts to a-repudiation of the contract. 


. CHAPTER V. os 
RIGHTS OF UNPAID SELLER AGaInSt THR, GOODS. 
e 


45. (%) The seller of goods is deemed to be an ‘‘unpaid 


seller”? within the meaning of this Act— 


(a) when the whole of the price has not been paid or 


tendered; $ 


(b) when a bill of exchange or other negotiable instrument 
has been received, as conditional payment, and the, condition on 
which it was received has not been fulfilled by reason of the 
dishonour of the instrument or otherwise. ` l 


(2) In this Chapter, the.term “seller”? includes any person 
who is in the position of a seller, as, for instance, an agent of the 
seller to whom the bill of lading has been indorsed, or a consignor 
or agent who has himself paid, or is directly responsible for, the 
price. Pe l 

46. (1) Subject to the provisions of this Act and of any 
law for the time being in force, notwithstanding that. the property 
in the, goods may have passed to the buyer, the unpaid ‘seller of 
goods, as such, has by implication of law— 


a (a) a lien òn the goods for the price while he is in posses- 
sion of them; _ 


(b)‘in case of the insolvency of the buyer a right of 
stopping the goods in transit after he has parted with the posses- 
sion of them; l 


(c) a right of re-sale as limited by this Act. 


(2) Where the property in goods has not passed’ to the 
buyer, the uripaigl seller has, in addition to his other remedies, 
a right of withholding delivery similar to and co-extensive with 
his rights of lien and stoppage’ in transit where the property has 
passed to the buyer. k : aoas 


` Ungaid seller’s lien. 

oA. 0) Subject to the provisions of this Act, the unpaid 
seller of goods who is in possession of thefn is entitled to retain 
possession of them until payment or tender of the ‘price in the 
following cases, namely :— 


(a) were the goods have been sold without any stipula- 


tion as to credit; 


(bL) where the goods have bee: sold on credit, .but the 
term of eredit has expired; 
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(c) where the buyer becomes insolvent.: v: 


(2) The seller may exercise his right of lien notwithstand- 
ing that he is in possession of the goods as agent or bailee for 
the buyer. © 7 t 


48. Where, an u@paid lice has made part delivery of the 
goods, he may exercise his right of lien on the remainder, unless 
such part delivery has been made under such cireymstances as 
to show an agreement,to waive the lien. i 


,49. (1) The unpaid seller of goods loses his lien thereon— 


(a) when he @elivers the goods ‘to a carrier or other 
bailee for the purpose of transmission to the buyer: without reser- 
ving the right of disposal of the goods;. 


(b) when the buyer or his agent lawfully obtains posses- 
‘sion of the goods; i i 


(c) by waiver thereof. 


'. (2) The unpaid seller of goods, having a lien thereon, 


does not lose his lien by reason only that he has obtained a decree 
for the price of the goods. 


e. 
Stoppage in transit., 


e 
50. Subject to the provisions of this Act, wher the buyer 
of .goods becomes insolvent, the unpaid seller who has parted 
with the possession of the goods has the right of stopping them 
in transit, that is to say, he may resume possession of the goods 
as long as they are in the course of transit, and may retain them 
until payment or tender of ‘the price. 


öl.. (1) Goods are deemed to be in course of transit from 
the time when they are delivered to.a‘carrier or otMer bailee for 
‘the: purpose of transmission to the buyer, until the ‘buyer or 
his agent in that behalf takes delivery of them from: such carrier 
.or other bailee. 


o a ° 

(2) If the buyer or his agent in that behalf obtains delivery 

of the goods befére their arrival at the appointed destination, 
the transit is at an end. J 


(3) If, after the argival of the goods at the appointed 
destination, the cartier or other bailee acknowledges tc the buyer 
or his agent that he olds the goods on his behalf and continues 
in possession of them as bailee for the buyer or his agent, the 
transit is at an end and it is immaterial that a further destination 
for the goods may have been indicated by the buyer. 


(4) If the goods are rejected by the buyer and the carrier 
or. other bailee continues in possession of them, the transit is note 
deemed to-be at an en@, even if the seller has refused to receive 
them back, { i j 
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(5) When goods are delivered to a ship chartered by the 
buyer, it is a question „depending ọn the circumstances of the 
particular case, whether they are in the possession of the master 
as a carrier or as agent of the buyer. ° : 


_ (6) Where the carrier or other bailee wrongfully refuses 
to deliver the goods to the buyer or his agent in that behalf, the 


transit is deemed to be at an end. 


(7) Where part delivery of the goods has been made to 
the buyer or his agent in that behalf, the femainder of the goods 
may be stopped in transit, unless such part delivery has been 
‘given in such circumstances as to show an agréement to give up 
possession of the whole of the goods. 


52. (1) The unpaid seller may exercise his right of stop- 
page in transit either by taking actual possession of the 
goods, or by giving notice of his claim to the earrier or 
other bailee in whose possession the goods are. Such notice may 
be given either to the person in actual possession of the goods 
or to his-principal. In the latter case the notice, to'be effectual, 
shall be given at such time and in such circumstances that the 
principal, by the exercise of reasonable diligence, may communi- 
cate it to his servant or agent in time to prevent a delivery to 
the buyer. eè . e 

(2) When notice of stoppage in transit is given by the 
seller to the carrier or other bailee in possession of the ‘goods, 
he shall re-deliver ‘the goods to, or according to the directions 
of, the seller. The expenses of such re-delivery shall be borne 
by the seller. 

Transfer by’ buyer and seller. 


58. (1) Subject to the provisions of this Act, the unpaid 
seller’s right of lien or stoppage in transit is not affected by any 
sale or other disposition of the goods which the buyer may have 
made, unless the seller has assented thereto: : : 

Provided that where a document of title to goods has been 
{sued or lawfullf transferred to any person,as buyer or owner 
of the goods, and that person transfers the document to a person 
who,takes the document in good faith and for consideration, 
then, if such last mentioned transfer was by vay of sale, the 
unpaid seller’s right of lign or stoppage in transit is defeated, 
and, if such last mentioned transfer was by way of pledge or 
other disposition for value the unpaid seller ’s right of lien or 
stoppage in transit can only be exercised subject to the rights oz 
the transferee. ' i i 

(2) Where the transfer is by way of pledge, the unpaid 
seller may require the pledgee to have the amount secured by 
ethe pledge satisfied in the first instance, as far as possible, out 
of. any other goods or securities of the bifyer in the hands of the 
pledgee and available against the buyer. Bs oa 
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54. (1) Subject to the provisions of this section, a contract 
of sale is not rescinded by ¿he mere exercise by an unpaid seller 
of his right of lien or stoppage in transit, 


(2) Where the goods ¿Te of a perishable nature, or where 
the unpaid seller wheehas exercised his right of lien or stoppage 
in transit give$ notice to the buyer of his intention to re-sell, 
the unpaid seller thay, if the buyer does not withinea reasonable 
time pay or tender the price, re-sell the goods within a reasonable 
time and recover from the original: buyer damages for any loss 
occasioned by his breach of contract, but the buyer shall not be 
entitled to any profit Which may occur on the re-sale. If such 
notice is not given, the unpaid seller shall not be entitled to 
recover such damages and the buyer shall be entitled to the profit, 
if any, on the re-sale. 


(3) Where an unpaid seller who has exercised his right 
of lien or stoppage in transit re-sells the goods, the buyer 
acquired a good title thereto as against the original buyer, notwith- 
standing that no notice of the re-sale has been given to the 
original buyer. 

(4) Where the seller expressly reserves a ght of re-sale 
in case the buyer should make default, and, on the buyer making 
default, re-sells the goods, the original cortract ofesale is thereby 
rescinded, but without prejudice to any claim which the seller 
may have for damages. 


CHAPTER VI. 
SUITS FOR BREACH OF THE CONTRACT. 


55. (1) Where under a contract of sale the property in the 
goods has passed to the buyer and the buyer wrongfully neglects 
or refuses to pay for the goods according to the terms of the 
contract, the seller may sue him for the price of the goods. 


(2) Where under a contract of sale the price is payahle 
on a day certain irrespective of delivery and fhe buyer wrong- 
fully neglects or refuses to pay such price, the seller may sue him 
for the price aJthough the property in the goods has not passed 
and the goods have not been appropriated to the contract. 


56. Where thè buyer wrongfully neglects or refuses to 
accept and pay for the goods, the seller may sue him for damages 
for non-acceptance. 

57. Where the seller wrongfully neglects or refuses to 
deliver the goods to the buyer, the buyer may sue the seller for 
damages for non-delivery. ° 


58. Subject to the provisions of Chapter II of the Specifio 
Relief Act, 1877, in ahy suit for breach of contract to deliver 
specific or ascertained goods, the Court may, if it thinks fit, on 
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the application of the: plaintiff, by its decree direct that the con- 
tract shall be performed: specifically, without. giving the defendant 
the option of retaining: the: goods:on payment of damages. The 
decree may, be, unconditional, or upon. such terms and conditions 
as to damages, payment of the pri® or otherwise, as the Court 
may deem just, and the application, of the plaintiff may be made 


at any time, before the decree... 


1 


Remedy for 2! 59. .-(1). Where !there..is a breach of warranty by the. seller, 


breach of or; where the buyer. elects :or- is compelled’ to treat any breach 
warranty. of a.condition on the part of. the seller as a.breach of warranty, 


the buyer is not by reason only. of suth breach of warranty 
entitled: to reject the goods; but he may-— ge” ee 
. » (a) set up against: the seller the breach of warranty in 
diminution or extinction of the price; or - ` E mS 
a ` (b) sue the seller: for damages for breach -of warranty. 
(2) The: fact that i'a- buyer has set up'.a ‘breach of war- 

ranty in diminution or extinction of the price does not -prevent 
him' from suing ‘forthe same breach of- warranty if he .has 


s suffered further damage. i " 
Repudiation '. 60."' Whete either party to a ¢ontract of sale repudiates the 
of contract ‘contract before the date of delivery, the other may ejther treat 
before due the contract as*suBsisting and Wait till the date of delivery; or he 
date. ‘mdy tréat the contract as rescinded and ste for damages for 

the breach. AAN ' ' i 
Interest by 61. (1) Nothing in this Act shall affect the right of the 
way of dama- seller or the buyer to recover’ interest: or special damages in any 
eer and case where by law interest or special damages may be recoverable, 
Rae or to recover the money paid where the consideration for the 


payment ‘of it has failed: © + ; 
| (2) Inthe: abserive of ‘a’ contract to the contrary,’ the 
Court may award interest’ at such rate as it thinks fit‘ on the 
amount of the pricee— = = ` o ee a AE 

“e <° (a) tothe seller in a-suit ‘by him'for the amount of the 
price*-from the-date of:the tender of thei goods or from: the date 
on which the price was’ payable; fey PE eS g i 
aes B “ (b) to ‘thé buyer in a suit by him for'the refund of the 
price in’ a case'ofa breach’ of ‘the gontract on the part of the 
‘seller+-from. the date on which. the payment tvas made. 


 OHAPTER VIL © © 0! 


ala 


d Rn u MISCELLANEOUS.: P , 
Exclusion of © 62. Where any right duty or liability would arise under 
implied terms a contract of sale by implication of law, it may’ be negatived 
and condi; ~ eorvaried. by express agreement or. bythe course of. dealing be- 
tions., =.= tween. the parties; or by: usage, if the uSage :is ‘such as to bind 


‘both “parties ‘toithe contract, ! = > EE 
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63. Where in this Act any. reference is‘ made to’ a reasonable 
time, the question what is a, reasonable time is a question of fact. 


64. In the case of a sale by auction— 


e 
(1) Where goods arg put, up, for .sale in lots, each lot 
is prima facie Jeeme® to be the subject of a separate contract of 
sale; ° - 


_ (2) the sale is complete when the auctioneêr announces 
its completion by the fall of the hammer or in other customary 
manner; and, until such announcement is made, any bidder may. 
retract, his bid; g f 
(3) a right to bid may: be reserved expressly by or on 

behalf of the seller and, where such right is expressly so reserved, 
but not otherwise, the seller or any one person on his behalf, may, 
subject to the provisions hereinafter contained, bid at the auction; 

_ (4) where the sale is not notified: to be subject to a right 
to bid on behalf of the seller, it shall not be lawful for the seller 
to bid himself ‘or to employ any person to bid at such, sale, or for 
the auctioneer knowingly to take any bid from. the seller or any 
such person; and any sale contravening this rule may be treated 
as fraudulent by the buyer; É 

` (5) the sale may be notified to bg subject to a reserved 
or upset price; l Ae 2 Woes 

(6) if the seller makes use of: pretended ‘bidding ‘to raise 

the price, the sale is voidable at the option of the buyer. 

65, Chapter VII of the Indian -Contract Act, 1872, is 
hereby repealed.’ is ue 7% POS 


66. (1) Nothing in this “Act or. in any. repeal ‘effected 


thereby shall affect or.be deemed to affect— i 

(a) any right, title, interest, obligation or lifbility already, 
acquired, acerued or incurred before the commencement of this 
Act, or ae E y , 
` (b) any legal proceedings or remedy in respect of any 
such right, title, interest, obligation. or. liability, or n ae 

. (c) anything done or suffered befofe the commence- 
ment of this Act, or . 

(d) aħy enactment relating to the sale of goods which 
is not expressly repealed by this Act, or 
a (e) any rule of law not inconsistent with this Act. 

(2). The rules of insolvency relating to contraets' for the 
sale of goods shall continue to apply. thereto, notwithstanding 
anything contained in this Act, ms ok: 

(3) The provisions of this Act relating to contracts of 
sale do not apply to any transaction in the form of a contract 
of sale which’ is intended to’ operate by way of mortgage, pledge 
charge or other security. i 
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‘THE INDIAN CONTRACT (AMENDMENT) ACT, 1930. 


“Aci No. IV o 1930.,, 
l ? ý an 
iJ 
as f e i 7 7 
' PREPATORY Note.—The following extracts from the Statement of Objects 
aud ‘Reasons would show the circumstances that leé@ to the passing of this 
Act: tae : di ; aay 


‘<The object of this Bill is to give effect toethe 1econmendation of the 
Special Committee, appointed by the Government of India to examine and 
draft the Indian Sale of Goods Bill, that section 178 of the Indian Contract 
Act, 187 2, should be amended so as to make it consistent with the amendment 
proposed by the Committee in section 108. Both the sections are cognate 
and'are ‘based on-the samé principle; and there has been considerable conflict 
of. decisions regarding their scope. The „Special Committee .has proposed to 
yemove this conflict in section 108 by restricting its provisions to sales by 
persons who are in possession of the subject-matter of the sale as mercantile 
ageuts only, and the present Bill amends section 178 of the Indian Contract 
Act, 1872, on the same lines,’ 1—(Statement of Objects and Reasons.) 


"the following, is the Report ‘of the Select Committee on the Bill:— 


We, the undersigned members of the Select Committee to which the Bill 
further to amend éhe {{ndian Contract’ Act, 1872, fór certain purposes was 
referred, have considered the Bill and have the honour to submit this report 
with the Bill as amended by us: annexed hereto, . 


2. This Bill is supplementary to the Indiaw Sale of Goods Bill. On 
the lines of the amendment made in clause -27 of that{Bill we have substituted 
the words ‘‘a mercantile agent’? for the words, ‘‘where an agent .. . . to, 
security of goods’’. We have also substituted the words ‘‘documents of title 
to goods’? for the words ‘‘bill of lading, ‘dock order . . . thereby repre- 
sented’’, As the expressions ‘‘mereantile agent’’' and ‘‘documents of title”? 
are not defined jn the Indian Contract Act, 1872, in which this section will 
Temain, we have ‘added an Explanation stating that those expressions will 
have the’ meanings assigned to them in the Indian Sale of Goods Act, 1930.. 


“mV 4 
For the reasons stated in the note to clause 29 in our report on the 
Tidian Sale of Goods Bill, we have inserted a new section as 178-A to provide 
for*the gase of a pledgé by a person in possession under a voidable contract: 
Fi à bad $ he. 
‘3. We have also made a few alterations of a purely ‘drafting nature. 


7 3 [15th March, 1930.] 
.. An Act to amend. the Indian Contrag Act, 1872. 


Wuereas it is expedient ‘to amend the Indian Contract Act, 
1872, for the purposes hereinafter appearing; it'is ‘hereby 
enacted as followg:— ` -i 

“1. (1) This Act may, be called Tue Innan Cowrract. 
CAmENDMENT) Act, 1930. FRENA 


(2) It shall come into force on the first day of July 1930. 


e e 
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2. For section 178 of the Indian Contract Act, 1872, the 
following sections shall be substituted, namely :— 


ea 

‘178. Where a mereantile agent is, with the consent of 
the owner, in posses§fon of goods or the documents of title to 
goods, any pledge, made by *him, when acting in the ordinary 
course of business of a mercantile agent, shall be al valid as if 
he were expressly authorized by the owner of the goods to make 
the same; provided that the pawnee acts in good faith and has 
not at the time of the pledge notice that the pawnor has not 
authority to pledge. 


explanation—tin this section, the expressions ‘‘ mer- 
cantile. agent ’’ and ‘‘ 
meanings assigned to them in the Indian Sale of Goods Act, 
19380. 


178-A. When the pawnor has obtained possession of the 
goods pledged by him under a contract voidable under section 
19 or section 19-A, but the contract has not been rescinded at 
the time of the pledge, the pawnee acquires a good title to the 
goods, provided he acts in good faith and without notice of the 
pawnor’s defect of title.’’ š a 


oo 
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THE TRANSFER OF PROPERTY (AMENDMENT) ACT, 1930. 


Act No. V-or 1980. 


Pruravory Norg:—The following is the Statemens of Objects aud Rga- 


sous annexed to the Bill:— . e 


“The formal amendments contained in this Bill are designed to carry 
out the intentions of Heplanation I contained in section 4 of the 'Ttansfer 
of Property (Amendment) Act, 1929. The difficulties sought to be met by 
the latter part of thg body of° the Explawation are not confined to cases 
where registration is effected under sub-section (2) of section 30 of the 
Indian Registration Act, 1908, but they are also encountered wher an instru- 
ment relating to scattered properties is registered in the ordinary manner. 
Further, it is possible, under the present Explanation, that a subsequent 
transferee may make a genuine search in the offices of all the sub-districts 
in which the property he seeks to acquire is situated, and find no record of 
a transfer; but may still find himself saddled with nofice of a transfer by 
reason of a memorandum relating to some other property, included in a pre- 
vious transfer along with ghe property he is interested in, having been filed 
in some distant sub-district. The Bill is intended to remove all these 
anamolies.’? 
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: [15th March, 1980.] 
An Act to amend the Transfer af Property (Amendment) 
Act, 1929, for a certain purpose. 3 
Wurreas it is. expedient to amgnd the Transfer of Property 
(Amendment) Act, 1929, for the purpose “Aereingfter appearing; 


it is hereby enacted as follows:— ° ; . 

1. Th® Act may be called THE TRANSFER OF PROPERTY 
(AMENDMENT) Act, 1930. . 

2. In section 4 of the Transfer of Property (Amendment) 
Act, 1929, — e 


(i) in Explanation I, for the words ‘‘if the instrument 
‘has been registered under sub-section (2) of section 80 of the 
Indian Registration Act, 1908, from the earliest date on which 
a memorandum. thereof has been filed by any Sub-Registrar 
under section 66 of that Act’’ the following words shall be 
substituted, namely :— ; 

‘“‘ where the property is not all situated in one sub- 
district, or where the registered instrument has been registered 
under sub-section (2).of section 30 of the Indian Registration 
Act, 1908, from the earliest date on which any memorandum 
of such registeged instyument has been filed by any Sub-Registrar 
within whose sub-district any part of the property which is 
being acquired, or of the property wherein a share or interest is 
being acquired, is situated ’’, and ; 

(ii) in proviso (2) to Explanation I, after the word 


“t instrument ’’.the words ‘‘or memorandum ’’ shall be inserted. 





THE PRISONS (AMENDMENT) ACT, 1920. 





Act No. VI or 1980. 


PREFATORY Novi:—The following extracts from the Statement of 
Objects and Reasous would show the circumstances that led to the passing 
of this enactment:— ° 

Section 27 (2) of the Prisons Act, 1894 (IX of 1894), provides that 





.male prisoners under the age of 18 should be separated adtogether from the other 


prisoners, and that those of them who have arrived at the age of puberty 
should be separated from those who have not. The effect of this provision 
js the creation of four distinct groups under the age of 18, as it applies 
both to wnder-trial and to convicted prisoners. Iu 1923 the maximum age- 
limit for adolescents was fixed by executive order at 18 and the principle 
was accepted that aerangement should be made to separate adolescents guilty 
of grave erime from other adolescents. The result of these orders was divided 
ènto two. In 1928 on the rezommendation of the Second Conference of 
Inspectors-General of Prisons the age-limit for %n adolescent prisoner was 
raised to 21 years, resulting in three more groups between the ages of 18 
and 21. It has been found impossible in practice to effect the segregation 
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of' so many groups of prisoners in each jail and it is therefore proposed that 
section 27 (2) of the Prisons Act should be amended so as to substitute 
the word ‘‘twenty-one’’ for the Syord ‘é eighteen’’, All prisoners up to the 
age of 21 will then be treated as one class and separated into the number 
of groups now %rescribed for prisoners under the age of 18.—(Statement 
of Objects and Reasons.) p d 


[15th March, 1930.] 
An Act further to amend the Prisons Act, 1894, 
For a certain purpose. 
Wuereas it is expedient further to amend the Prisons Act, 
1894, for the purpose hereinafter appearing; it is hereby enacted 
as follows :— 


1. This Act may be called Tux Prisons (AMENDMENT) Act, 
1930. 
2. In clause (2) of section 27 of the Prisons Act, 1894, 
for the word ‘‘eighteen’’ the word ‘‘twenty-one’’ shall be 
substituted. 


THE INDIAN PATENTS AND DESIGNS (AMENDMENT) 
ACT, 1930. g 


Acrt No. VII or 1930. 


PREFATORY Nore:—The following is the Report of the Select Committee 
on the Bil:— 


Clause 3 (a) (iii).—In the new proviso we have substituted the 
word ‘‘other’’ for the word ‘‘additional’’ to make the meaning clear. 


We have also made an amendment of substance, designed to avoid hard- 
ship to applicants. Unless the Controller has power to fixelater dates, as 
proposed by us, it may happen that the time for acceptance of additional 
applications prescribed in sub-section (4) of section 5 will be over before 
these applications can be properly examined and accepted. We have further 
provided that the. date borne by the application shall for all purposes be 
deemed to be the date on which it was made. The #mendment follows the 
English practice. At the same time, we consider it adwisable that tĥe Con- 
troller’s diseretion in fixing dates should be curtailed, and we reccommend 
that a rule shoul be made under section 77 restricting the fixing of the 
date of an additional application to within one month of the date of the 
original application. If this ig found togbe insufficient in practice, the 
period may be extended, 

Clause 3 (b).—It hgs been held that an application under section 5 (4) 
for extension of time made after the expiry of twelve months from the date 
of the application cannot be granted inasmuch as the application will already 
have become void. ' We understand that it is convenient from the adminis- 
trative point of view that such applications should be granted, and this 
sub-clause is designed to permit of this. s $ 

Clause 5.—We felt that there was substance in the criticisms of clause 5 
on the ground of vagueness, and have preferred simply to substitute af 
extension from three to four months for the more intricate provision relating 
to the time requisite for obtaining copies of the specification. We are of 
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opinion that that time is fairly represented by one month, but hope that the 
operation of this new provision will be carefully watched with a view to 
ascertaining its adequacy. ° 

Clause 6 (1).—We have introduced some drafting amendments @esigned 
to indieate that a direction by the Contragler is not a ‘‘decision’’ such as 
ig referred to in section 9 (3) of the Act. 2 i 

Clause 6 (2) (ii)—We have made an addition n€cessitated by the 
fact that varipgus provisions of section 10 of the Act? allow various periods 
for sealing a patent. 

Clause 9 (c) is designed to achieve, mutatis metandis, an object similar 
to that mentioned above in connexion with clause 3 (b). 

Clause 15.—Opinions received on proposed, section 21 disclose some 
apprehension that irresponsible persons may be permitted to issue written 
authorisations on behalf of Government departments. We have preferred to 
revert to the precise wording of the proviso to existing section 21, which 
does not appear to have caused any inconvenience in practice. 

_ We have also, in deference to opinions received, provided in sub-sections 
(2) and (3) of proposed section 21 that notice should be given to the 
inventor or patentee. 

The other changes in this clause are of a drafting nature. 

Clauses 24 and 27 (c)—We do not consider that the interposition of 
the Governor-General in Council between the Controller and the High Court 
in the matter of references under proposed section 51-A (2) and proposed 
sub-section (3) of existing section 64 serves any useful purpose. We have 
therefore omitted this provision in each case. 

Clause 98-4." W8 have extended the period of limitation for appeals 
under section 70 from two to three months. The shorter period has in practice 
been found too short for appeals in India and a fortiori for overseas appeals, 

2. Our attention has been directed by the opinions received to the 
fact that section 7 of the Statute 7 Edward VII, e. 29 contains more elaborate 
provisions for preliminary examination of an application than those con- 
tained in the Indian Act, We have reason to believe that an amplification of 
the Indian Act on the lines of the British Statute would be conducive to the 
interests of applicants, who, in existing conditions, possibly suffer loss by 
being encouraged to expend money on inventions when applications for 
patents in respect of them have not been summarily rejected. We desire to 
place on record our opinion that this question deserves careful examination 
by Government. . 

e 3 Opinions recejved also disclose & considerable volume of opinion 
in favour of registration of trade marks. We understand that the absence 
of such registration $% one of the reasons which prevent India participating 
in the International Convention for the Protection ot Industrial Property 
and we have reason to believe that India’s want of participation in this 
Convention affects prejudicially the interests of Indian inventors in foreign 
countries in certain matters. We feel, hofvever, that this subject is not 
strictly germane to the present Bill and content ourselves with the suggestion 
that it be examined by Government.—(Report of the, Seiect Committee.) 





(16th March, 1930.] 
- An Act further to amend the Indian Patents and 
Designs Act, 1911, for certain purposes. 
° Wuurzas it is expedient further $o amend the Indian 
Patents and Designs Act, 1911, for the purposes hereinafter 
appearing; it is hereby enacted as follows :— 
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1. (1) This Act may be called THE INDIAN PATENTS AND 
Desians (AMENDMENT) Aer, 1930. 


*(2) It shall come into force on the 1st day of July 1930. 


2. In section 2 of thé Indian Patents and Designs Act,’ 


1911 (hereinafter referred to, as the said Aat), — 


(a) for clause (5) the following clause shgll be substi- 
tuted, namely :— 


‘ (5) ‘design’ means: only the features of shape, 
configuration, pattern gr ornament applied to any article by any 
industrial process or means, whether manual, mechanical or 
chemical, separate or combined, which in the finished article 
appeal to and are judged solely by the eye; but does not include 
any mode or principle of construction or anything which is in 
substance a mere mechanical device, and does not include any 
trade mark as defined in section 478, or property mark as defined 
in section 479, of the Indian Penal Code: ’’; 


(b) for clause (12) the following clause shall be substi- 
tuted, namely :— 4 
‘“ (12) ‘ patentee’ means the person? for the time 
being entered on the register of patents kept unger this Act as 
the grantee or proprietor of the patent; ’’; and 
(c) in clause (14), for the words ‘‘ new and original ” 
the words ‘wew or original ’’ shall be substituted. 
3. In section 5 of the said Act,— 
(a) in sub-section (1),— 
(i) in clause (b), the words ‘‘ or relate to more than 
one invention ’’ shall be omitted; a 


(ii) after clause (e) the following shall be inserted, 
namely :— 
É “ or 
P the specification relates to more than one inven- 
tion,’’; and 
(it) the following proviso shall be added to thé sub- 
section, namely :— é 


e 

“ Provided that, when a specification comprises more than 
one invention, the application shall, if the Controller or the 
applicant so requires, be restricted to one invention and the other 
inventions may be made the subject-matter of fresh applications; 
and any such fresh application shall be proceeded with as a sub- 
stantive application, but the Controller may, in his disefetion, 
direct that any such fresh application made before the acceptance 
of the original applicktion shall bear the date of the origin. 
application or such later date as he may fix, and the fresh appli- 
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eation shall be deemed, for the purposes of this Act, to have been 
made on the date which it bears in accordance with such: direc- 
tion.’’; and 


(b) in sub-section (4), for the proviso fhe following pro- 
viso shall be substituted, namely :— - 


‘“ Provided that where, before, or ethan three months 
after, the expiration of the said period of tw elve months, a request 
is made to the Controller for an extension ef time by any period 
not exceeding three months, the application shall, on payment of 
the prescribed fee, be continued or revived, as the case may be, 


during, but not beyond, the period of extension so requested.”’ 


4, Section 8 of the said Act shall be omitted. 


5. In sub-section (1) of section 9 of the said Act, for the 
word ‘‘three’’ the word ‘‘four’’ shall be substituted. 


6. (1) After sub-section (1) of section 10 of the said Act 
the following sub-section shali be inserted. namely :— 


‘‘(1-A) NotsvitHStanding anything contained in sub-section 
(1), where— 
(a) an applicant has agreed in writing that on the grant 
to him of a patent‘he will assign it to another party or to a joint 
applicant and refuses to proceed with the ‘application, or 


(b) disputes arise between joint applicants as to proceed- 
ing with an application, 
the Controller, if he is satisfied of the existence of such agreement 
or, in any other case, that any joint applicant or applicants ought 
to be allowed to proceed alone, may direct that such other party 
or joint applicant or applicants may proceed with the application 
ae and may grant a patent to him or them, as the case 
may he: : 


Provided that— 

(i) the Controller shall not give anye such direction 
until every party interested has had au opportunity cf being heard 
by him, and 

.(vi) an appeal from any such dirgction shall lie to the 
Governor-General in Council.” . 
(2) In sub-section (2) of the same section,— 
(i) in gause (b) of the proviso, the words ‘‘or by a 
reference under section 8,’’ shall be omitted; and 
° (ii) in clause (d), for the words ‘in consequence of the 
neglect or failure of the applicant to pay any fee” the words ‘‘for 
any reason’’ shall be substituted; after the words ‘allowed by” 


. 
1 
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the words ‘‘any of the foregoing provisions of’’ shall be inserted; 
and for the words ‘‘to such, an extent as may be prescribed” the 
words ‘‘to the extent applied for but not exceeding three months”? 
shall ‘be substituted. . : 
7. In section ll of thesaid Act, for the words ‘‘publication 
of the specification’? the words “advertisement of the acceptance 
of the application” shall be Substituted. `; 
8. For sub-sectton (2) of section 13 of the said Act the 
-following sub-section shall be substituted, namely :— 

‘ (2) Where a patent has been revoked by the High Court 
on the ground that it has been obtained in fraud of the true and 
first inventor, or where the grant of a patent has been refused 
by the Controller under section'9 on the ground stated in clause 
(a) of sub-section (1) of thàt section, the Controller may, on the 
application of the true inventor or his legal representative or 
assign made in accordance with the provisions of this Act, grant 
to him a patent for the whole or any part of the invention, and the 
patent so granted shall bear the same date as the patent so revoked 
or, in the case of a patent the grant of which has been refused, 
the same date as would have been borne by the jfatent if it had 
been granted: 

Provided that no suit shall be ivousht for any infringement 
of the patent so granted committed before the actual date when 
such patent was granted.” | 

9. In section 14 of the said Act,— 
(a) in sub-section (1), for the word ‘‘fourteen’’ the word 
“‘sixteen’’ shall be substituted ; 

(b) after the same sub-section the EONO WINE A sub-sections 
shall þe inserted, namely :— 

“ (1-4) Any patent the original term of which had not 
expired on or before the 1st day of July, 1980, shall have effect as 
if the term mentioned therein was sixteen years instead of fourteen 
years, and any licence existing at that date whith has been granted 
for the term of the patent shall be treated as hdving been granted 
for the term as 80 extended if the licensee so desires. 

(1-B)° Where any party to a contract with the patentee 
or any other persqn enterefl into before the Ist day of January, 
1980, is subjected to loss or liability, by reason of the extension ‘of 
the term of any patent under this section,-any District Court 
having jurisdiction may determine in what manner and by which 
parties such loss or liability shall be borne.’’;’ and 

(c) in sub-section (2), for the proviso the Aonowing. proviso 
shall be substituted, namely :— 

‘“ Provided that, where the patentee, before, or within three 
months after, the expiration of the time for payment, applies to 
the Controller for an extension of time by any period net exceed- 
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ing three months, the patent shall, on payment of such additional 
fee as may be prescribed, be continued or revived, as the case may 
be, during, but not beyond, the period of extension applied for.”” 


10. In section 15 of the said Act,— r 

(a) in sub-section (1), the words ‘‘atter advertising in the 
prescribed manner his intention to do so,”’ shall e omitted; and 
after the werds ‘‘prescribed fee’’ the following shall be added, 
namely :— 

l “ and must be advertised by the patentee within the pre- 
scribed time and in the prescribed manner,’ ; 

(b) in sub-section (2), after the word ‘‘may’’ the words 
‘within such time as may be prescribed and on payment of the 
prescribed fee,’’ shall be inserted; and 

(c) in sub-section (6), for the words ‘‘seven’’ and ‘‘four- 
teen’’. the words ‘‘five’? and ‘‘ten’’ shall be substituted, 
respectively. 

11. After section 15 of the said Act the following section 
shall be-inserted, namely :— 


e o e 

“15-A. (1) Where a patent for an invention has been 
applied for or granted, and the applicant or the patentee, as the 
case may be, applies for a further patent in respect of any im- 


provement in or modification of the invention, he may in his 


application for the further patent request that the term limited 


in that patent for the duration thereof be the same as that of the 
original patent or so much of that term as is unexpired, and, if 
he does so, aspatent (hereinafter referred'to as a patent of addi- 
tion) may. be granted for such term as aforesaid. 

(2) Save as otherwise expressly provided by: this Act, a 
patent of addition shall remain in force as long as the patent for 
tlee original invention remains in force, but no longer, and in 
respect of a pee of addition no fees shall be payable for 
renewal: 

Provided that if the patent for the origizfal invention is 
revoked, then the patent of additio shall, if the authority by 
which it is revoked so orders, become an independent patent, and 
the fees payable, and the dates when they hecome payable, shall 
be determined by its date, but its duration shall not exceed ‘the 
unexpired term of the patent. for the original invention. 

(3) The grant of a patent of addition shall be conclusive 
evidence that the invention is a proper subject for a patent of 


addition, and the validity of the patent shall not be questioned 


on the ground that the invention ought td” have been the subject 
of an independent patent.” 
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12. In section 18 of the,said Act, after the word ‘‘ disclaimer”? 
the words ‘‘correction or explanation’? shall be inserted. 
’ e ` ` 
Š . 


13. In section le of the said Act, for the words Gelre the 
disclaimer, correction or explanation” the words ‘‘before the date 
of’ the decision allowing the amendment” Shall be substituted. 


14. In sub- aon (4) of section 20 of the said Act, the words 

‘and unless such copies bave been so supplied, such deeds, 

licenses or other documents shall not be received as evidence of 
any transaction affecting a patent’’ shall be omitted. 


15. For section 21 of the said Act the following sections 
shall be substituted, namely :— 


; 


“21. (1) Subject to the other provisions of this section, 
a patent shall. have to all intents the like effect gs against His 
Majesty the King as it has against a subset. 


(2) The officers or authorities administering any TO 
ment, of. the service of His Majesty may, by themselves.or by such 
of their agents,.contractors or others as may be authorized. in 
writing by them, at any time after the application, and after 
giving notice to the applicant or patentee, make, use or exercise 
the invention ‘for the service of the Crown on such terms as may, 
either before or after the use thereof, be agreed on, with the 

‘approval of the Governor-General in Council, between such: officers 
or. authorities and the applicant or patentee, or, în default of 
agreement, as may be settled in the.manner hereinafter provided. 
And the terms of any agreement, or license concluded, between the 
applicant or ‘patentee and any person, other than such officers or 
authorities, shall be inoperative so far as concefns the making, use 
or exercise of the invention for the service of thè Crown. 


: (3) Where an invention which is the subject of- any patent 
has, before the date of the patent, been duly recorded in a docu- 
ment by, or tried by or on behalf of, the officers or authorities 
administering any department of the service. of His Majesty (such 
invention not havirfy been communicated directly or indirectly 


by’ the applicant or patentee), such officers or authorities, or such , 


of their agents, contractors, or others, as may be authorized in 
writing by ‘them, may, after giving notice toethe applicant or 
patentee, make, ‘use or exercise the invention so recorded or tried 
for the service of the Crown, free of any royalty or other payment 
to the applicant or patentee, notwithstanding the existence of the 
patent.. If, in the opinion of such officers or authorities, the dis- 
closure. to the applicant or patentee, as the case. may he, of thg 
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document . recording the invention, -or the evidence of the trial 
thereof, if. required, would be detrimental tothe ‘public interest, 
it may be made confidentially to counsel on behalf of the applicant 
or fact or to any independent @xpert mutually agreed upon. 

“(@) In the event ‘of any dis] ute as $o thee making, use or 
exéreise ‘of an invention under, this section, or ethe, terms therefor, 
or ds to the existénceé’ or scope of any record or trial as aforesaid, 
the matter shall be referred to the High Court for decision, who 
shall shave power, to refer the whole matter or any question or issue 
of faet arising thereon to be tried before a special or official referee 
òr an arbitrator’ Upon such terms as it may ‘direct. The Court, 
referee or arbitrator, as the case may ‘be, may, with the consent 
of the parties, : :take into consideration. the validity of the patent 
for the purposes only of ‘the reference and for the determination 
of the issues between the applicant or patentee and such officers 
or authorities. The Court, referee or arbitrator, further, in settl- 
ing the terms as aforesaid, shall be entitled to take into considera- 
tion any benefit or compensation which the applicant or patentee, 
or ‘any other person interested'in the patent, may have received 
directly or: indirectly from the ' Crown € ‘or from such officers or 
authorities in respect of such -patent: - : 

, Provided that, ifthe inventor or patentee is a Government 
servantiand the. subject-matter, of the invention .is certified by the 
Governor-General in: Council or Local Government to be connected 
with. work done in.the course:of such service, any such dispute 
shall-be settled by. the Governor-General in Council after hearing 
the applicant or. patentee and any other pon having an interest 
in the. invention: or patent. . 

' uo (5) The right.to use at invention for the services of the 
Grote ‘under: the’ provisions of this section, or any provisions for 
which ‘this sectionis substituted, shall include, and shali. be deemed 
always to “have: included, the power to sell any ‘articles made in 
purstidrice of ' sućh ‘right which: are’ no} Hong ee for the 
services of the Crown. ' “ "E 


(6)° Nothing’ in’ this’ ‘section shall “affect the tight of the 
Crowa or, of any,:person: deriving. title. directly or jndirectly from 
the Crown to sell or use any articles-forfeited under any law. for 
nip time, being in force. relating to customs oreexcise. 


"21: A.” ay, "The inventor of any impr ovement in instruments 
or ‘munitions of, war may (either, for or without valuable, con- 


' sideration) ` assign to, ‘the Seeretary of State for India in Council 


on behalt” of His Majesty , all. ‘the benefit of the invention ‘and of 
any, ‘patent, obtained or to ‘be obtained ‘for the invention; and the 
Secretary , of State for, India’ in Council: may þé a party to the 
assignment. i 


-vi (2) The assignment shale effectually: vest ‘the: benefit of: the 
jnvention‘ and patent in the: Secretary. of ‘State for. India in Council 
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on behalf of His Majesty, and all covenants and agreements 
therein contained for keepitg the invention secret and otherwise 
shall be valid and effectual (notwithstanding any want of valu- 
able consideration), and may be enforced accordingly by or on 
behalf of the Secretaey of State for India in Council.” 


(3) Where any such Assignment has been made, the Gov- 
exynor-General in Council may, at any time before the publication 
of the specification, eertify to the Controller that, in the interest 
of the public service, the particulars of the invention and of the 
manner in which it is to be performed should be kept secret. 


(4) If the Governor-General in Council so certify, the 
application and’ specifications, with the drawings (if any) and 
any amendment of the specification and any copies of such 
documents and drawings, shall, instead of being left in the ordi- 
nary manner at the Patent Office, be delivered to the Controller 
in a packet sealed by authority of the Governor-General. in 
Council. 


(5) The packet shall, until the expiration of the term 
during which a patent for the invention may be in force, be 
kept. sealed by the Controller, and shall not be opened save 
under the authority of an order of the Govarnor-Genéral in 
Council. 


(6) The sealed packet shall be delivered at any time 
during the continuance of the patent to any person authorized 
by the Governor-General in Council to receive it, and shall, if 
returned to the Controller, be again kept sealed by him. 

(7) On the expiration of the term of the patent, the sealed 
packet shall be delivered to the Governor-General in Council. 


(8) Where the Governor-General in Council certifies as 
aforesaid after an application for a patent has been left at the 
Patent Office but before the publication of the specification, the 
application and specifications, with the drawings (if any), shall 
be forthwith placed in a packet sealed by authority of tle Con- 
troller, and the packet shall be subject to the foregoing provisions 
respecting a packet sealed by authority of the Governor-General 
in Council. ° i , ; 

(9) No proceeding by petition or otherwise shall lie for 
revocation of a paéent granted for an invention in relation to 
which a certificate has been given by the Governor-General in 
Council as aforesaid. 

(10) No copy of any specification or other document or draw- 
ing, by this section required to be placed in a Sealed packêt, shall 
in any manner whatever be published or open to the inspection 
of the public, but, save as otherwise provided in this section, the 
provisions of this Act shall apply in respect of any such invention 
and patent as aforesaid. 
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(11) The Governor-Géneral in Council may at any time 
waive the benefit of this: section with respect to any particular 
invention, and the specifications, documents and drawings shall 
be thentéeforth kept and dealt with i the ney way. 


(12) The communication òf any? inveation for ` any 
improvement in instrumerits or ‘munitions of ewar tó the Secre- 
tary of State for India in Council: or the’ Governor-General in 
Council or to any ‘person or persons authorized by the Secretary 
of State for India in Council or ‘the Governor-General in Council 
to investigate the samé or the merits thereof, shall not, nor shall 
anything done for the’ purposes of ‘the investigation, be ‘deemed 
use or publication of such.invention so as to prejudice the grant 
or, validity of any patent forthe same.’’ . 

: 16. In section 22 ‘of the said’ Act,— 


“(a)” in sub-section (T) for the words ‘‘the nakoen re- 
qiitementé of the’ public with’ respect to ‘a ‘patented inventiori 
have not been satisfied’? the words ‘‘the demand for a patented 
article.in British India is not being met to, an adequate extent 
and on Tearoninle ‘terms’’ shall be substituted ; a 

' '(b).in sub-section (4), for the words ‘‘the cht 
pdaiiivemelits ofethe public with reference to the patented inven- 
tion have not been satisfied’? the words ‘‘the demand for the 


„patented article in British India is not being met to an adequate 


extent.:and on reasonable terms” shall be substituted ;, and. for 
the ' words .‘‘the reasonable requirements ‘of the’ ‘public will not 
be satisfied”? the words ‘‘the demand will not be adequately met’? 
shall be - substituted ; 


A in sub-section (5), — 
L’ . (ï) for. the words ‘‘the reasonable requirements of ‘the 
TN shall not-be deemed to have been satisfied’’ the words ‘‘the 
demand for-a patented article shall not be deemed to have been 
met to an ata extent and on reasonable terms’’ shall be 
substituted ; 4 
ot (í) in clause (a), the words “or the demand for the 
patented article or the article produced by the patented process 
is ais aap teed met’’ shall be omitted ; and , 
` (iii) in clause (bY, the words- “before or ‘after the 
caniabheamient of this Act” shall be. omitted ; 3 and 
"7 "  (@) sub-section: (6) shall be omitted. - 
Mi. In section 28 of the said Act '° 
(a) in sub- section (1), for the. words ‘‘for the revoca- 
tion of ‘the' patent” the’ words “for relief under this section”? 
shalt be’ substituted ; and . ; 
(b), in sub- section (2), after the words ‘ ‘may make an 
den? the letter and brackets “ (a) 3 ‘shall’ be inserted, and 
after clause (i) the following shall be added, namely :—' 
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“or 


+, (b) ordering the patentee to grant a licence to the appli- 
ean: which mpy: be a licence exclusive. to him -or otherwise as” g 
Governor-General in Councig may direct.” 

18. „After esection 23 of the said Act the following. section 
shall be ees, mamely =? 


e 
E Ku 


693 -A. An onder of the High Court ‘under section 22 or 
of the Governor-Genergl in Council under section 22 or section 
23," directing the grant of any licence shall, without prejudice to 
any other method of enforcement, operate as if it were embodied 
in a deed granting a licence and executed by the patentee and 
an other necessary parties.” 

“19; In'clause (g) of sub- -section (1) ‘of section 26 of the 
said Act, for the words ‘‘a part?’;“in both places where they occur, 
the wanes “ahe whole or a part” shall be substituted. 


o? 20, In- sh: section (1) of section 85 ofthe said Act, for 
the words ‘‘either of” the word ‘‘all’’ shall be .sifpstituted. - 


i a) . ood . Bons 5 
E fo e Ee ee 3 < 
e ä e 


. 21, After section 35 of the said. Act the following section 
shall be inserted, namely :— 


‘35-A, Notwithstanding anything contained .in . section 
19, if the Court in any action for infringement of a patent finds 
that any. one or more of the claims in the specification in respect 
of-which the infringement is alleged are valid, it,may, subject 
to its discretion as to costs and as'to the date from which damages 
should be reckoned and to such terms as to amendment as it may 
deem desirable, grant relief in respect of any of such claims which 
are infringed without regard to the invalidity ef any’ other claim 
in the specification. In exercising such diseretion the “Court 
may take into consideration the conduct of the parties in insert- 
ing such invalid ” claims in the specification or permittings them 
to remain there.’ 

22. In sectio 36 of the said Act,— 

(1) for the words ‘‘to be the patentee of an invention’’ 
the words ‘‘to have an interest in a patent’” shall be substituted ; 

(2) for the words ‘‘any legal rights-of the person making 
such threats’? the words ‘‘the patent” shall be substituted; and 

(3) for. the ee the - following shall be substituted, 
namely: — 

“Provided that this section, shall: not apply if an action foe 
infringemerit of -the patent is commenced and’ prosoouted with 
dué' diligence} o ga ; : A 


Insertion of 
new section 
23-A in Act 
II of 1911, 


Operation of 
order under 
section 22 or 
section ?3, 


Amendment 
of section 26, 
Act II of 
1911, 


Amendment 
of section 35, 
Act II of 
1911. 


Insertion of 
new section 
35-A in Act 
TI of 1911. 
Grant of 
relief in re- 
spect of 
particular 
claims. 


Amendment 
of section 36, 
Act II of 
1911. 


Amendment 
of section 44, 
Act II of 
1941, 


Insertion of 
new sections 
51-A and 51-B 
in Act II of 
4911, 


e 
Cancellation’ 
of- registra- ' 
tions | 


Registration 
of designs to 
bind the 
Crown. 


Amendment 
of section 62, 
Act II of 
1911. 
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of section 63, 
Act II of ` 
1911. 
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23. In section 44 of the said Act,— by 


: (1) in clause (a), for the *words “new: and original 
design” the words ‘‘new or original design” shall he aubora, 
npa ; rn | i 

(2) after clause’ b) the following proviso shall be ‘added, 
suse — 

“Provided: that such subsequent registration shall not 
extend the period of copyright, in the desigh beyond that arising 
from previous , registration.” i 

24. After section 51 of, the said Ad the following sections 
shall be inserted; namely =~., a on 


“5TA .(1} -Any person: interested. may present a pontian 
for. the  eancellátion-of the registration of a design—.' : 

(a) at‘any''time! after the: ‘registration of the demir: to 
the wer Court on any of the following grounds, namely :— 

(3) that ` the design has ' ‘been previously" Tegintarpa in 
British’ India’; for’ o 
(id) that jt has been published in British India prior to . 
the date of registration ; or 
” (iti) that the design is not a new or original design; or 

(b) within one year from the date of the registration, to 

a Controller on either of the grounds specified in sub-clauses 
(¢) and (ii) of clause (a). 

(2) An appeal shall lie from any order of the Controller 
under this section to the High Court, and the Controller may at 
any time refer any such petition to the High Court, and the High 
Court shall decide any petition so referred. 

51-B: The ‘provisions of section 21 shall apply to registered 
dgsigns as if those provisions were Te- enacted herein and in terms 
made ee tg registered designs.” . 


E ‘In section 62 of Sie said Act, daue (b) shall be omitted: 


$ E . a x Ss: a X . Wg e 
26. ‘In section-63 of the said Act,— 
(4) for sub-sections (1) and (2) the pos sub-sections 
shall be substituted, namely :— ` 
(1) Where a person becomes entitled by assignment, 
transmission or other operation of law to a patent or to the copy-- 
right'in a’ ‘registered design, he may’ make application to the 
Controllér to register his title, and the Controller shall, on receipt 
pf such application and on proof of title to his: satisfaction, 
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register him as the proprietor of such patent or design, and shall 
cause an entry to be.made in the prescribed manner in the register 
of the assignyent, transmission or. other instrument affecting the 
title... , i e . 

(2) Where Mny person becomes iea as mortgagee; 
licensee or otherwise to any® interest. in a patent or registered 
design, he may make application to the Controller té& register his 
title, and the Controler shall, on receipt of such application and 
on proof of title to his satisfaction, cause notice of the interest to 
be entered in the presgribed manner in the register of patents 
or designs, as the case may be, with particulars of the instrument, 
if any, creating such interest. a and 

(b) after sub-section (3) the following sub-section shall 
be added, namely :— 

“ (4) Except in the case of an application made under 
section 64, a document or instrument in respect of which no entry 
has been made in the register in accordance. with the provisions 
of sub-sections (1) and (2) shall not be admitted in evidence in 
any Court i in proof of the title to a patent or’ to copyright’ in a 
design or to any interest therein, unless ‘the Couft, for reasons 
to. be recorded in writing, otherwise directs.”” 

» 27, In section 64 of the said Act, — . am 


(a) in sub-section (1), for the words “‘A.High Court”? 
the words ‘‘The Controller’? and for the words ‘‘as it may think 
fit”? the words ‘‘as he thinks fit and rectify . the register accord- 
ingly’’ shall be substituted, respectively ; i 

(b) in sub-section (2), for the word “Court?” the. word 
‘‘ Controller” shall be substituted ; 

~ (e) for sub-section (3) the following sub-section shall be 
substituted, namely :— . 

**(3) An appeal shall lie to the ‘High, Court frone any 
order ` of the Controller under this section ; and the ‘Controller 
may refér'any pplication under this ‘section’ ‘to the High Court 
for decision, and’ the ‘High Court skall dispose of any application 
so ‘referred. ma and e’ 


(d) for sub- -segtion (5) ‘the following. s sub: section shall be 
substituted, namely :— 


‘*6(5) Nothing ‘in this- section shall be gceenes: to empower 
the Controller— 


'-. (a) to rectify ‘the register of patents fo to decide any 
question. relating to-a gatent,. otherwise than. for the ‘purpose ofe 
correcting a.mistake of. fact apparent froma. reference either to 
the ‘patent itself..or to ‘some order- of: a.competent authority made 
under any other provision of this Act, or oar 


Amendment 
of section 64 
Act II of 
1911. . 


Amendment 
of section 69, 
Act II of 
1911. 


Amendment * 
of section 70, 
Act II of 
1911. 
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(b) to make. any such order cancelling the OEIC eNOH 
of a-design as is provided for in section 51-A.”’ n i 
28.° Section 69 of the said Act shall be re- -nurgbered ds sub- 
section (1) of that section, and to tbat section as so re- -numberéed 
the: following sub-section shall be: added, namely is. 
‘©(2) An appeal shall “lie *to the Gevernor- General in 
Council from an order of the Controller under this section.’ 
“99 In section 70 of the said Act, fof the word ‘‘two’’ in 
both places where it occurs, the word “three” shall be substituted. 
à i 


, 30. After section 74 of the said Act the following section shall 
be inserted, nariely:— ` 


“TAA, Where ` a person giving notice of any opposition 
under, this Act or giving notice to the Court of appéal from’ any 
decision of the Controller under this Act, neither resides nor 
carries on business in. British India, the Controller or the ‘Court; 
as the case may be, may require such person to give security for 
the payment of alb costs incurred and likely to bė incurred in’ the 
proceedings or appeal, as the case may be, and,,in default of ‘such 
security being given, may disallow the opposition or dismiss the 
appeal.” 

81; Tni section. 77 öf the said Act, — Eo Tes 
' (1) after clause (ey of sub- section (1) the Following clauses 
shall’ be inserted, namely :— 
g (ee) | for the manner in which fees leviable under this 
Ket’ may be paid; ras . 
(eee) for ensOrng secrecy with respect to patents to 
yii section 21-A ‘applies;’’; and 
e (2) after sub-section (2) the following sub- section ‘shall 
be inSerted, namely : — tt 
(2-A) Nothing ‘in sab- section (2) , shall apply in the 
case of rules made for the. purpose, specified in “clause - (eee) ° of 
sub-section (1); and any such rules may modify’ any of the pio- 
visions of this Act so far as may be necessary for that purpose” 


32. In sectión 78 -A ‘of the said Act, = 


~ (1) in clause (a)-of the proviso ‘to, sub-section (1), for 
the word “four” the word ‘six’? shall be substituted; and. 


"(2y in sah: section (4), after the words ‘‘His Majesty’s 
siominions”, where they: first: occur, the words. ‘‘or of any State 
in India’’,- and after those words.where they occur’ for the: second: 
time, the words ‘‘or in that State, as ene case me be, ”? shall be 


anserted. 


® 
va & vin or 1930.] INDIA acts, 1930. pas 81 


-' 88. In the Schedule to the said Act, in the entry specifying 
the fee payable before the, expiration’ of the 8th year from the 
date of a patent, for the figures ‘‘50*’ the figures ‘100’? shall be 
substituted, and for’ the last five entries the following shall be 


substituted, namely :— e roa 
oe 
e e Rs. 
‘‘ Before the expiration of the 12th year from the 
date of the patent ee g °. -150 


Before the expiration of the 18th year from the date 


of the patefit a fe .. °150 
Before the expiration of the 14th year from the date 

of the patent ass z ©.. 150 i 
Before the expiration of the 15th year from the date 

of the patent is 150 


Provided that the fees for two or more years may be 
bo . paid in advance. 
On application to extend the term of a patent ko. 50 
Before the expiration of each year of the extended 
term of a patent or of a new patent granted under 
section 15 Pe “a Se .. ` 150 
On application for registration of a design si 3” 


THE REPEALING AND AMENDING ACT, 1930. 


Act No. VIII or 1980. 


PREFATORY Note:—The following is the Statement of Objects and 
-Reasons annexed to the Bill:— 


The object of the Bill is to make some necessary amendments of a 
formal nature in certain enactments and to repeal certain spent or useless 
matter in the Statute-book. 


The reasons for the proposed amendments and repeals are explained as 
follows :— i 
e i e 
(1) The ‘Indian Penal Code—The amendment is consequentiaf on the 
3 insertion of the words ‘ ‘Chapter V-A” in section 40 by Act 
i VII of 1913. š ° 


(2) The Parsi Marriage, and Divorce Act, 1865.—The object is to 

i provide in the form mentioned® in ‘section 6 an extra column for 
the signatures of the contracting parties which aie required by 
that sectian to be entered therein. f 


(8) The Burma Municipal Act, 1898.—The amendment is designed 
to correet an obvious error introduced intd section 46 by Act 
XXXVIII of 1920. oe : : 


s e 
(4) Lhe Indian Stamp Act, 1899—The amendment ig partly formal 
a and partly consequential on U. P. Act XII of 1922. è 


x (d 
(5) The Indian Extradition Act, 1903The amendment is conse- 
quential on the decision that in future the forces of Indian 


I-11 . 


Amendment 
of the 
schedule to 
Act II of 
1911. 
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.. + ots. States should be styled ‘{Indian States Forces’? instead of 
at) any {Indian State Forges’. i., 


‘2 * (6Y The Indian Limitation ‘Act, 1908°—This amendment is consequen- 
© „< _„tial'on the. re-enactment in Act XXXIX of 1925 of the provi- 
sions referred to in article 43 of the First Sch€dule to Act IX 

vf 1908. e a 

The: second amendment is purely foşmal. 

(7) (a), The Indian Army Act, 1911. a 

(b) The Indian Factories Act, 1911.” j 


The, amendments are formal only. j 


(8) The Benares Hindu : University : Act, 1915.—The change is 
merely grammatical. | r 
(9) The. Cantonments Act, 1924— - 
(a) The amendment of section 95 is designed to supply an obvious 
omission» © 2 7 ' he 7 
(b) The amendments of sections 150, 196, 197 and 231 are merely 
grammatical. ; : ' 
(e) ‘An: obvious misprint in ‘section 156 is' corrected. 
(10) (a) Thè’ Bengal Pilot’ Service (Centralisation of Administra- 
tion) Act, 1929. 
(b) The Child ‘Marriage Restraint Act, 1928. '" 
The amendnents are purely formal. 
(11) The Indian Arms Act, 1878.—The repeal is consequential on 
“t.. the epeal of. Regulation IX of 1874 by Regulation I of 
1916. i 
(12) The Elephants’ Preservation Act, 1879.—The provision re- 
pealed has its counterpart in sections 26 (1) (j) and 32 
(j) of Act XVI of 1927 and has therefore become otiose. 
(13) The Punjab University Act, 1882.—The repeal is consequential 
E on the ‘repeal of section 18 by Act VIIL of 1904. 
(14) The Petroleum (Customs-duty) Act, 1888.—The Act -is ‘spent. 
. + (15) The Indian Limitation Act, 1908.—Sections 30 and 31 and 
. the” Second ,Schedule are obviously spent. ene 
(18) Lhe Provincial Insolvency Act, 1920—The repeal is conse- 
quential on the repeal of Act VI of 1900 by Act XI of 1923. 
(17) Lhe ‘Ausiliary Force Act, 1920.—The repeal is conséquential 
°, on the rapeal of clause (@) of section 4 by Act X of 1928. 
(18) The Indian -Income-tax (Amendment) Act, 1923.—Section 3 
; is already virtually repealed by the repeal of section 68 of 
e Act XI of 1922 by Act XII of 1927. = 
(19) The Indian Penal Code (Amendment) Act, 1924.—The Act was 
‘virtually repealed bye the amendfients effected in sections 372 and 
„ 873 of the Indian Penal Code by Act XVIII of 1924. 
(20) (a) The Indian Finance Act, 1926. e 
(b) The Indian Finance, Act, 1927. 
(ce) The Indian Finance Act, 1928. 
The provisions repealed are spent. to . 
1, (21) The Repealing and Amending Act, 1928—The repealing provi- 
ne sions of this Act are themselves repealed according to current 
practice in order to abbreviate the Sjatute-book. 


` E OS 
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[16th March, 1930.] 


An Act to amend ceftain enactments and to repeal 


. $ certain other enactments. 


WHEREAS it is expedient that. certain amendmentg should be 
made-in the enactments specified in the First Schedule; 


AND wHeEREA? it is also expedient that the enactments 
specified in the Second Schedule, which are spent or have other- 
wise become unnecessary, or have ceased to be in force otherwise 
than by expressed specified repeal, should be expressly and 
specifically repealed; ° 


It is hereby enacted as follows:— 


1. This Act may be called Tux REPEALING AND AMENDING 
Acrt, 19380. f 

2. The enactments specified in the First Schedule are 
hereby amended to the extent and in the manner mentioned in 
the fourth column thereof. 


3. The enactments specified in the Second Schedule are 
hereby repealed to the extent mentioned in the fourth column 
thereof. . ee AN 


4. The repeal by this Act of any enactmtnt’shall not affect 
any Act or Regulation in which such enactment has been applied, 
incorporated or referred to; and this Act shall not affect the 
validity, invalidity, effect or consequences of anything already 
done or suffered, or any right, title, obligation or liability already 
acquired, accrued or incurred, or any remedy or proceeding in 
respect thereof, or any release or' discharge of or from. any: debt, 
penalty, obligation, liability, claim- or demand or any indemnity 
already’ granted, or the proof of any past act or thfng; nor shall 
this Act affect’ any principle or rule of law, or established ,juris- 
diction, form or course of pleading, practice or procedure, or 
existing usage, custom, privilege, restriction, exemption, office or 
appointment, notwithstanding that tle same° respectively, may 
have been in any manner affirmed, recognized òr derived by, in 
or from any enactment hereby repealed; . 

"nor shall’ the repeal by this Act of any enactment revive 
or restore any jurjsdiction,° office, custom, liability,’ right, title, 
privilege, restriction, exemption, usage, practice, procedure or 
other matter or thing not now existing or in force. 


Short title. 
e 
Amendment 
of certain 
enactments. 


Repeal of 
certain 
enactments, 


Savings, 
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THE FIRST SCHEDULE, 








7 i ' AMENDMENTS, 
(See section 2.) ° : 
e` ` Rg y 
2 
Year. |, No.. |, Short: title. - sK 
D. a3 (3) saa ina 


v 


1860 XLV The aoe Penalltn section 40, for the word ‘‘cbapter’’ 
ode: where it first. oceurs the word ‘‘chap- 

ters’? shall be substituted. ` 

In the Schedule, for the last two, columns 

. the following columns shall be substi- 







1865 | VX |The Parsi Marrige 
and Divorce Act, 














1865. ; 
tuted, namely :— 
= as 1 Ga Gs 
oR Z4gg De Og 
on + a Scie 
E SEES 8 
. B whe ade a 2 
n'h o DADR ‘ 
ov ae) g Q 
i me on o a 
Bog Ban Pa 85 
BOS Zo ae 
aoe |. 232 oS ae 
z woo y o o 
mos ga 8 a2 2 & 
. m n ak 
' noe DATER Er 
z n be ER 
rio ee 
e 


ele Ge e * % 

1898 {Burma |The Burma Muni D l a ation 

: A 1 F -|In clause-(4) of. division (A) of sub-section 
ct IT} cipal Act, 1898. | (7) of section 46, for the word eewith?? 

the word ‘without’ shall be substituted: 


+ 





II ray Stamplīn sub-clause (a) of clause (8) of section 
` d 2, for the words t‘ respectively under the 
i ‘administration of the. Lieutenant-Gov- 
ernors of Bihar, and, Orissa and the 
North-Western’ Provinces and. the Chief 
Commissioner of Oudh’? the words 
‘under the administration of the Local 
Government of Bihar and Orissa’? shall 
. be substituted. f Ya 
| XV |The Indian Extra-In the First Schedule, for the words 
ditio& Act, 1903. | «Indian State Forces’’ the words 
ee Ce ae ‘(Indian States Forces’? shall be substi- 
tuted. i 


` 1899 


1X |The Indian Limita- 


tion Act. 1908. In Article 43 of the First Schedule, for the 


words and figures ‘ ‘Indian Succession 
Act, 1865, section,320 or section 321, or 
under the Probate and Administration 
Act, 1881, sectign 139 or section 140”’ 
the words and figures ‘¢Tndian Succes- 
sion Act, 1925, section 360 or section 
361”? shall be substituted. 

In Article 151 of the First Schedule, for 
the words ‘‘Madras and Bombay or the 
Chief Court of the Punjab or the Chief 
Court of Lower Burma’’ the words 
‘Madras, Boffbay, Lahore and Rangoon?’ 


| shall be substituted. 
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Yenn | No. Short title. ’ Amendments. 
(1) (2) (3) eee Ag eee 
p ‘ e 
1911 | VIII |The Indian Armytn sub-section (2) of sectione 113. at the 
Agt, 191% "| end of clause (i) the word ‘‘and?’ shall 





* be omitted. and at the end of clause (ii) 
the word ‘‘and’’ shall be added. 

In sub-seetion (1) of section 36, at the end 
of clause (c) the word ‘‘and’? shall be 
omitted. and at the end of clause (d) 
the word ‘‘and’? shall be added. 


A911 | XII [The Indian Factories 
Act, 191}. 


1915 | XVI |The Benares Hindu 


in Aeweets f > ; 
University Acti n sub-section (5) of sectior 17, and in 


sub-section (5) of section 18, after the 


1915. word ‘‘remit’? the word ‘‘them’?’ shall 
` 1924 u be inserted. 
we oo Tn sub-section (1) of section 95, after the 


words ‘fany sum is due’? the words ‘‘or 

is about to become due’? shall be 

inserted. 

In section 150, for the word ‘*Whoever’’ 

the words ‘‘Any person’? shall be sub- 

stituted. 

In section 156, for the word ‘‘their’’ the 

word ‘‘other’’ shall be substituted. 

In section 196, for the words ‘‘to an addi- 

tional fine’? the words ‘‘with an addi- 

tional fine’? shall pe substituted. 

In section 197, for the word ‘‘making’’ 

the word ‘‘working’’ shall be substi- 

tuted. 

In section 231, before the word ‘‘execu- 
ted’? the words ‘‘installed or’? shall be 
inserted, 





1929 XI {The Bengal Pilot 

: Service (Centrali- 
sation of Ad- 
ministration) Act, 
1929. 


In sub-section (1) of section 2, for the 
words ‘‘or the words’? the words 
‘¢’¢ Lieutenant-Governor ? or’? shall be 
substituted. 2 


The Child Marriagel/In sub-section (1) of section J, for the 
Restraint Act, figures ‘‘1928’’ the figures ‘‘1929’? shall 
1928. be substituted. 








1929 | XIX 








THE SECOND SCHEDULE. 

















REPEALS. 
s 
Pi o 
be (See section 3.) 
° 
Year.' | No. Short title. | Extent of Repeal. 
DIBI (3) (4) 
1878 | XI |The Indian Arms In the First Schedule, ehe entry relating to 
Act, 1878. | Regulation IX of 1874. 
-1879 | VI |The Elephants’ Section 2. 





Preservati@n Act, 
1879. 
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Year. | No. Short title. ® Extent of Repeal. 
a)! @) (3) 4 a 
° 
1882 | XIX (The Punjab Univer-/In section,20, the words and figures ‘‘under 
°) sity Act, 1882. section 18”. « 
1888 | ‘II |The Petroleum (Cus-|So much ab has not bee® repealed. 
toms-duty) Act, e è 
e 1888. - i 
1908 |} IX |The Indian Limita-|Sections _30 and 381 and the Second 
i tion Act, 1908. Schedule. ° 
1920 V |The Provincial/In clause (a) of section 82, the words and 
Insolvency Act,| figures ‘‘or section 8 of the Lower Burma 
- 1920. Courts Act, 1800,’’. 
1920 | XLIX | The Auxiliary|In clause (c) of sub-section (2) of section 


Force Act, 1920.! 380, the words ‘‘and other persons . who 
‘ are not British subjects.’’. 
1923 XV |The Indian Income- Section 3. 
i tax (Amendment) 
Act. 1923. 
1924 |. -V |The Indian Penal The whole. 
Code ( Amend- 
ment) Act. 1924. 
1926 | XIX |The Indian Finance Section 6 and Schedules I and II. 
: Act, 1926. i 
1927 V |The Indian Finance Sub-section (3) of section 1, sections 2, 3, 


Act, 1927. 6 and 7, and Schedules I and III. 
1928 V {TheIndjan Binance|The whole. 
Act, 1928. 





1928 XVIII The Repealing and 
Amending Act, 
1928. P 


a A 


Sections 3 and 4 and the Second Schedule. 














THE CANTONMENTS (HOUSE-ACCOMMODATION 
° AMENDMENT) ACT, 1930. 


à R Act No. IX or 1980. 


PREFATORY Norr:—The following is the Statement of Objects and 
Reasons attached to the Bill:— $ 


‘(The Cantonments (Howe-Accommotation) Agt, 1923, was intended 
to continue the powers possessed by the military authorities to appropriate, 
where the need arose, such houses in cantonments as gyere originally intended, 
and were suitable for occupation by military officers or messes; and to safe- 
guard the rights of house-owners, and to’ secure for them fair rents and 
equitable conditions of tenancy, when their houses were appropriated. 


. The working gf the Act during the past five years has shown that some 
of its provisions are obscure, and others are defective with reference to one 
or other of the two main intentions stated above. The present Bill aims at 
removing these obscurities and defects. 2 f 


i -Furiher, as the Jaw stands at present, the question of the rent of, and 
repairs to, a building appropriated under the Act may be referred on appeal 


e 
tx ór 1930.] -  tNpra aots, 19380.. 87 


first to a Committee of Arbitration and then to the Civil Court. The Com- 
mittee: of Arbitration is composed of a Chairman (who must be a person 
neither in the service of Government or the Cantonment Authority, nor having 
any interest in house property liable to appropriation under the Act), two 
persons nomindted by the Officer Commanding ‘the Station, and two local 
residents nominated by the owher. Difficulties have been experienced in 
obtaining a Chairgan auf non-official members with the requisite qualifications 
to undertake these thankless and,®in many cases, laborious honorary duties, 
and when a Committee has been appointed, it is frequently wnable to reach 
a decision within a short time. In order to obviate the inconveniences and 
delays, of the present sy8tem, it is proposed to abolish the Arbitration Com- 
mittees and provide for the reference of the abovementioned matters to the 
Civil Courts direct. 


The opportunity has “poe taken se the same time to. introduce certain 
other improvements of minor importance. Notes on the clauses are attached. 


NOTES ON CLAUSES. 


Clause 2 (a) —Owing to the proposed abolition of Arbitration Com- 
mittees, the words ‘‘Cantonment Authority’’ will disappear from the Act 
and a definition is no longer requixed, 


Clause 2 (b).—The proposed addition tothe definition of ‘Officer 
Commanding ‘the Station’? brings it into line with the definiti n in section 2 
(im) of the Cantonments Act, 1924. Thus the Officer Commanding the 
District can in no case be called upon to perform the dutjes of the Officer 
Commanding the Station and remains in all cases the administrative 
appellate authority under the Act. z 

e e 

Clause 2 (o0).—The revisional jurisdiction under section 2 (2) of the 
Act is not magisterial in character. It is exercised by the officer in‘ his 
administrative capacity and it is therefore’ preferable to call him ‘‘the 
Collector’’, l 


Clause 3.—The amendment of section 6 is designed to afford a clearer 
definition of the circumstances in which the liability under section 5 may be 
enforced than the somewhat obscure instructions at present contained in 
section 8. Two main scts of circumstances are contemplated. The lability 
.may, be enforced in the first place as a result of an appligation from an 
individual officer, but only if he can satisfy ‘the Officer Commanding the 
Station that he cannot be provided with Government quarters and that after 
making all reasonable efforts he has been unable to make satisfactory private 
arrangements. In the second place, a shortage of accommodation in the 
‘Cantonment as a whole may render it necessary for the Officer Commanding 
to take more comprehensive action on his own initiative, instead of avtaiting 
applications from individual officers, dnd new section 6 (1) (b) describes 
the circumstances in which he may do so. The ‘‘inspection’?’ notice for which 
the section provides. is intended to enable the Officer Commanding the Station 
to judge whether the building is a ‘house’? as defined by the Act—namely, 
suitable for oceupationeby a military officer Sr mess. 


Clause 4.—Section 7 (3) (a) of the Act, as it stands at present, makes 
it ineumbent upon Goverfment without! any qualification to re-deliver a house 
to an owner, on the expiration of the lease, in a state of reasonable repair 
as defined in section 2 *) (4). The ordinary rule, according- to the provi- 
sions of the Transfer of Property Act, 1882, is that a lessee shall hand back 
the property in as good condition as it was at the time ®hen he was fut in 
possession, subject only to the changes caused by reasonable wear and tear 
or irresistible force; and that a lease should, at the option of the lessee, be® 
void if any material part Sf the property is wholly destroyed, or rendered 
unfit for the purposes for which it was let, as a result of fire, tempest, flood 
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or violence, provided that the injury was not occasioned by the wrongful 

act or default of the lessee. The Government have no intention of departing 

from the principle of section 7 (3) (a), whfch is already more than usually 

favourable to the lessor, but they see no reason why they should be excluded 

from the latter benefit mentioned above, and the Bill accordingly provides for - 

the protection of Government in this resp@t to the same extent as in the 
2 


case of an ordinary lessee, , Pi i 


Clause, 5.—The omission of section 8 Of the Act ang of the words ‘‘ with 
the previous safiction of the Officer Commanding the District’’ in the previous 
section [clause 4 (a@)] is due to the fact that the, Officer Commanding the 
District is himself, under section 30, the appellate authority against a decision 
to appropriate a house, The grounds which would ‘justify such a decision 
are fully explained for the guidance of the Offiger Commanding the Station 
jn section 6 as amended, and it is illogical that the previous sanction of the 
‘Officer Commanding the District should be required to a decision on the 
correctness of which he may, himself be called upon to adjudicate in appeal. 


Clause 6.—The amendments to section 10 are designed, firstly, to protect 
the existing bona fide owner-oceupier from disturbance, but to make it difficult 
or impossible for owners of houses in future td defeat the first object of the 
Act (ie. to secure accommodation for military officers) by going into ‘‘ bogus 
occupation’? on the eve of contemplated appropriation proceedings; and 
secondly, to make it clear that Government do not intend to apprcpriate houses 
built on private property which were. not originally intended to. provide 
accommodation for military officers. ‘ 


Clauses 7, 8 and 9.—The reference to a Committee of Arbitration on the 
questions of the purghaseevalue of a house, its rental value, or the amount. 
of repairs required is done away with and the new clauses provide for a 
direct reference to the civil courts in these matters. The time allowed .for 
the. reference’ on the question of rent and repairs is extended to 30 days and 
the new sub-section (3) of section 16 gives the owner an opportunity to set 
forth his ease on the question of repairs before the civil court. 


Clause 10.—The new section makes it clear that the owner’s failure to 
execute the repairs in time or his reference to the civil court need not cause 
any delay in the appropriation proceedings and thus prevent the Government 
from making use of the house for which they are paying rent. The Govern- 
ment is empow®red to execute the repairs in spite of the reference, and the 
interests of the owner are safeguarded by the express provision that his 
liability is limited to the amount finally fixed by the courts. 

Clause 11.—The chapter dealing with the procedure of Committees of 
Arbitration becomes, superfluous and is replaced by a chapter explaining 
the procedure to be followed in hearing references to the civil courts made 
under sections 13, f5 and 16. The new sections are self-explanatory. 

Clause 12.—The amended section provides for au appeal to the High 
Courf, in place of the appeal to the civil court which previously lay from 


the, decision of the Arbitration Committee. 


Clause 13—The amendmeft is consequential oy the alteration of the 
definition of the Officer Commanding the Station [see clause 2 (b)]. 


Clause 14.—The first part of the amendmest is consequential. The 


second part requires the Officer Commanding the District to record his reasons 


when deciding an appeal, which was not. previously necessary. 

Clause 15.—The amendment is consequential. 

Clause 16.—The amendment extends to all references and appeals under 
the Act the provision in existing section 30 (2), to the effect that the period 


allowed for making an appeal should be compyted in accordance with the 
provisions of the Indian Limitation Act, 1908. 


Clause 17.—The amendment is consequential. 
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.` The following. Report of the Select Committee on the Bill further to 
amend the Caitonments (House-Accommodation) Act, 1923, for certain 
purposes, was: presented to the Begislative Absoihly ch the Lith Fiala) 
1930:— 

We the andeneiened members of the Select Committee to which the Bill 
further to aniend the Cantonmenés (House-Accommodation ) Aa, 1923, for 
certain purposes, yas ref€rred, have ‘considered the Bill, and have now the 
honour to submit this our: Report, @vith the Bill ‘as amended by us annexed 
thereto, e 

Clause 3.—We are of opinion that the Officer Commanding the Station 
should make a regular infuiry before’ deciding whether he is satisfied as to 
the ‘circumstances set forth in proposed section 6 (1) '(a) and (b), and have 
made provision to that effegt. We wish to‘express a hope that rules made 
under the’ Act will provide that the inquiry shall include a reference in each 
case to the house-owner. 

We have somewhat extended the hotice tò be given’ under this section 
by expressing it to be three clear days’ notice. 

It,seems advisable that the power of inspection should only be exercised, 
between sunrise and. sunset. . > 

: We have supplied an obvious omission: by.. providing for applications in 
respect of a military mess. f ©ua f 

The other changes in this clause are ‘simply ‘of a tatia nature, 
designed to make the ‘meaning more clear. 

Clause 6 -—In the interests of house- -owners we have consideréd it advisable 
to reduce the ‘periods ‘of three months and’ ten years referred to in proposed 
clauses (c) and (ce) of section 10 to ‘one né o mongh gnd three years, 
respectively, 

We have also in proposed clause (ce) of section 10 inserted all obviously 
desirable reference to military messes. 

Clause .14.—We have made the purely, formal amendment ‘of omitting 
the word ‘‘General??, CY a 

2, The Bill was eee in the Gazette of India « on the 7th September 
1929.. i ; 
` 8. We think that the: Bill has uot been so altered as to require, re- 
publication, aud we recommend that it pe: passed as now amended. 

~ iani: B. L. MITTER, 
aara ai G. M. YOUNG. 
feu FG ote H. N. KUNZRU.* 
Ee S. MOONJE.”*” à 
v ABDUL ,.QAIYUM. 
: : '’ HUGH G. COCKE. 
te, 3) pe Mee tine A i S N. C, KELKAR’ 


The Tth February 1930. e 
6. * F i 


1« gMINUTE OF DISSENT. 


Under the Cantonments (House-Accommodation) Act, 1923, the Officer 
Commanding, the .station may, with the sanction of the - Officer Commanding 
the District, issue-a notice in respect of a house, suitable for occupation by a 
military officer or a military mess, requiring the owner ‘‘tg execute a lease of 
the‘house 'to the Govérament ‘for a.spécified period which shall not be less than 
five years.’’ No such notice can, however, be issued in respect of a house 
whieh is occupied by the oWner. The procedure whieh has to be followed 


reat! Se 


ar es FSubject to a minute of dissent. 


“To | n 





Short title. 


Amendment 
of section 2, 
Act VI of 
1923, 


e 
på @HE MADRAS LAW JOURNAL SUPPLEMENT. [1x or 1930. 


makes it possible. for the owner to move into is house when it is vacated 
by.a tenant, before a notice is-served ou him, and thus render it impossible 
fox.. Government to appropriate it on -a.le@se. The principal object of .the 
present Bill is to deprive house-owners of the right referred to above which 
they enjoy, at present. Under elause 6 (c) of the Bill asegamended® by the 
Select. Committee a house will not be liabie, @° appropriation only if the owner 
has been residing in it ‘‘continuously during the owe mouth immediately, pre- 
ceding, the issue of the notice.?”. This congition. will, place , tt within the power, 
of the military authorities to prevent the owner of a I®use from oceupying it 
in future if he does not live in it already... ` 


Strong reasons must be, adduced: before we can agree to the above-mentioned 
provision. It is reasonable on the part , of Government to desire that, there 
should be sufficient accommodation for military officers in cantonments ‘but no 
instange was given to us in the Select, Committee*of any place where, military 
officers are without accommodation. All that we understood was that in the 
more, important places there way only a small number of houses available for 
future occupation by military officers. The shortage of accommodation for 
military officers may therefore’ be felt in future, but it has as yet brought 
about no serious situation which’ must be dealt with inimediately in the manner 
suggested in the Bill. Generally speaking Indian house-owners'have shown a 
tendency to occupy their houses: in cantouments for'two reasons. In some 
places, for instance on the frontier, there is much greater security. in the 
cautouments, than in the Indian part of the town. Again, ‘there is in. some 
places serious congestion in the Indian quarter and at the same time there is 
no ejvil station fo which Indians, desirous of living in healthier surroundings, 
ean, shift., Uniess these facts are recognized no equitable solution of the 
problem,- which Goyerumenț wish to deal with, is possible. If cantonments are 
extended so as to HroWide for the construction of bungalows for military officers 
with private, capital, or. civil stations are established, there will probably be 
nò iieed ‘for the legislation brought fdrward”by Governinent. It is the: duty of 
Government to devise a constructive seheme which will’ meet the requirements 
both of the’ military officers'and of. Indians andiat the. same time provide for 
the needs of Indians who desire to live outside old ale in greater security; 
andin more’ sanitary surroundings. .. ı toa 

For reasons given above, and pata, ease. no case was nade,'out 
ju-the: Select Committee in favour. of clause 6, (c) of the: Bill on the ground 
that there waseshortage of accommodation, we are, opposed to its inclusion 
in the Bill.—-(Report:iof the Select Committee.) 


9 





Se ae are {20th March, 1980.) 


whl Aa 


sån Aci further to amend the Cantonments (House- 
Len Accommodation) Act, 1923, for certain purposes. 


“Wumneas iv is expedient further to amend the Cantonments 
( House- Accommodation) Act, 1928, for the puxpoges hereinafter 
appesring; it is hereby enfeted.as.follows: :—* 
1. This Act may’ be called: TuE abe es (House- 
ACCOMMODATION ‘AMENDMENT) Act, 1930. tree dx 
Paha in ‘section’, 2'of the Cantonments (House-. E E 
tion), Act, 1928 (hereinafter referred ‘to as’ the said Act) —_ 
seni, SQ) clause (b) of sub-section (1): shall be omitted and. 
elatse ` (bb) shall be re-lettered as clause 962); ; 
(b) in clause (d) of sub- section a, after the. words 
‘*in a cantonment’’ the following words shall be added, namely :— 


rE 
. = 
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“or, if that'officer is the Officer Commanding the 
District, the ee officergwho would be in command of. those 
forces in the -absence -of the er Sonenn the Misri 
and "nue t. 
i(ce) in sub- ae 2), ‘for. ie words “Dis: fict Magis- 
trate” the word ‘‘Collector’’ ghall be substituted. 


3. For section 6 of the said: Act the following section shall 
be substituted, namely :— 


“6. (1) Where— 
(a) a military officer who is : Bationed in or has been 
posted to the cantonment, or a President of a military mess in 
the cantonment, applies in’ writing to the Officer Commanding the 
Station stating that he is unable to secure suitable accommoda- 
tion ‘in’ the :cantonment for himself or the mess on reasonable 
terms by private agreenient, and that no suitable house or quarter 
belonging to Government is available. for: his occupation or ‘for 
the occupation of the mess, and ‘the Officer Commanding the 
Station is pasted on inquiry of the’ tate of the facts so stated ; 
ob o a 
(b) the Officer. Commanding ‘iis Station is satisfied 
on inquiry that there is not in,.the. cantonment a sufficient and 
assured supply, of houses available at reasonable rates of rent by 
private agreement to meet the requirements of the military officers 
’ and military, messes whose accommodation in the cantonment is 
in his ` opinion ‘necessary or expedient, | 
the Officer Commanding the Station may, with a view to enfore- 
ing the hability under ‘section 5, serve a notice on the owner of 
any, house which appears to him! to be suitable foreoceupation by 
a military’ officer or a military mess, as the case may be, within 
the cantonment, or, if this Act is in force in part only of the 
cantoumelit; within that’ part, requiring the owner to permit the 
house to be inspected, measured and surveyed by’ such persgn 
and .on.such date, not being less than'three clear days frdm the 
service of the.notice,-and:at such time: between sunrise and sun- 
set, as may: be æpecified in the notice. . e 
(2) On the date and at the time so- specified: the- owner 
shall be.bound to Afford all reasonable’ facilities to the person 
specified in the notice for the purpose‘of the inspection, measure- 
ment and survey of the house and, if he refuses or neglects to 
do so, such person may, subject to any rules made under this 
Act, enter on the premises and do all a things as may be 
beasonably necessary for the said purpose.’ .. . 

i aa ‘In section T of ‘the said: Act,— D : i 
rae, ' (ay in'sub-saetion (1), the words ‘‘with the previous 
sanction of: the Officer Commanding the DEMIS, ad shail be 
omitted;:and (°° pe ee ee 


Substitution 
of new section 
for section 6,' 
Act VI of 
1923, 
Conditions 

on which 
houses may 
be appro- 
priated. |.) 


ic 


Amendment 
of seation 7, 
Act VI of 
1923. 


Omission of, 
section 8, Act 
VI of 1923. 


Amendment, 
of section 13, 
Act VI of 
1923. 


Amendment 
of section’ 15, 
Act VE of": 
1623. 


Amendment 
of section 16, 
Act VI of 
1923. 


Substitution 
of new section 
for section 17, 
Act VI of 
1923. 
Power to 
have repairs 
executed ‘and’ 
reco ver’ fost. j 
` E d 
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.(b) to ‘sub-section 3) une Pe pravisd gail Be 
added, iaag — , poi 
an h E that ae in this -sub-sèction shall be 
deemed to affect the right of the Government to @void the lease 
in.any such event as.is specified in®clause,(e) of section 108 Ae 
the Transfer of Property Act, 1883. Sb Rae vans 
‘5: . Section. 8 of the said Act, set be “omitted. 


n 
e 


6. In sub-section (2) of section 13 of the said Act, for 
the words ‘‘a Committee of Arbitration’’. the words ‘‘a Civil 
Court, in accordance | with the provisions of ‘Chapter IV” shall 
be substituted. 

te Tn section 15 of the said Act;— 

. ,(a) in sub- section (1), for the word cc fifteen”? the 
ona “thirty” shall be substituted, and for the words ‘‘require 
that, the matter be, referred by the ‘Officer ., Commanding the 
Station toa Committee . of Arbitration” the words, and, figures 
‘“refer.the matter to,a Civil: Court, in accordance with the pro- 
visions of Chapter IV” shall be substituted; and ae 

(b) in sub-section (2), for the word ‘‘requisition’’ the 
word ‘“referenge’’eshal be substituted. " 
ae ae ‘In: section 16: of- the’: ‘said Act et 

- (a) in sub-section (1), ‘for’ the word fifteen” the word 
thirty” shall be substituted ; 

' (b) in sub-section (2), for the word ‘‘fifteer.”’ the word 
“thirty” shall be substituted, and, for the words , ‘require’ that 
the, matter, be referred by the ‘Officer’ Commanding the Station 
to a Committee, of Arbitration” the words and figures “refėr the 
matter to, a Civil Court, in accordance with the” pr ovisions of 
Chapter . Ty” ‘shall, be. ‘substituted; and ae ee er nar 

— (c). after sub- section (2), the folowing sub- section shall 
be added, namely :g— .- 

i 8, . £€ (83) Every: : reference mda sub- eetiot (2) ‘shall Dé 
accompanied by an: estimate of. the repairs, if any, which the 
owner considers necessary in order to put. the house into a state 
of reasonable repair.’ f 

9. For section 17 of the said Act thé following Seption 
Shat 1DE pen nae, namely: — ` ge : 


vit tibt 


“I7. Ifthe owner fails.to comply with a notice issued 
under sub-section (1) of section 16,. the Military -Engineer Ser- 
tices or the Publie Works Department may, with the previous 
sanction of the Officer Commanding the Station ard notwith“ 
standing any right of reference conferred by that section, ,cause 


e 
1x oF 1930.] INDIA acts, 19380. 93 


the repairs specified in the notice to be executed at the expense 
of. the Government, and the cost thereof, or, where a reference 
has been made, the amount finally determined by the Civil Court, 
may be dedutted from the rent payable to the owner.”’ 

10.. For Chapter IV “of the said Act, the ON Chapter 
shall be substituted, namely s— 


“CHAPTER IV. => e 
PROCEDURE IN REFERENCES. 


19. All references under this Act shall be made by appli- 
cation to, and tried by? the ‘Court of the District Judge. 

20. References under this Act shall be deemed to be pro- 
ceedings within the meaning of section 141 of the Code of Civil 
Procedure, 1908, and in the trial thereof the Court may exercise 
any of its powers under that Codec. 

21. The scope of the i inquiry in a reference under this Act 
shall be restricted to a consideration’ of the matters referred to 
the Court in accordance with the provisions of this Act.” 

11. For section 29 of the said Act the following section 
shall be substituted, namely :— e 


29. (1) An appeal shall lie to the High Court against 
the decision of the Court of the District Judge upon a reference 
tried by it. 

(2) No appeal under this section shall be admitted 
unless it is made within thirty days from the date of the decision 
against which it is preferred. 

(8) An appeal preferred under this section shall be 
deemed to be an appeal from an order within the meaning of 
section 108 of the Code of Civil Procedure, 1908.’’ 

12. For section 30 of the said Act the following section 
shall be substituted, namely :— $ 


“30. The owner or any tenant of a house in respect 
of which a notice has been issued under section 7 may, within 
a period of twenty-one days from the date of the service thereof, 
appeal to the Officer Commanding the District against the deci- 
sion Os the Officer Commanding the Station 2 appropriate the 
house.’ ° 

13, In section 32 of the said Act,— 


Substitution 
of new 

Chapter for 
Chapter IV, 


Act VI 

of 1923. 
Jurisdiction 
in references, 


Procedure 
and powers 
of the Court, 


Restriction of 
scope of 
inquiry. 


Substitugion 
of new 
section for 
section 29, 
Act VI of 
1923, 
Appeal to 
High Court. 


Substitution 
of new 
section for 
section 30, 
Act VI of 
1923. 

Appeal to 
Officer 
Ccemmanding 
the District. 


Amendment 
of segtion 32, 
Act VI of 
1923, 


Amendment 
of section 33, 
Act VI of 
1923. 

Inserti on of - 
new section 
34-A in Act 
VI of 1923.. 


Compatation 
of period of 
limitation. 


Amendment 
of seciion 35, 
Act VI of 
1923. 


G4 THE MADRAS LAW JOURNAL SUPPLEMENT. [1x & xoF 1930. 


(a) the words‘‘‘or of the General Officer Commanding- 
in-Chief, the. Command, ‘as the case may: be’. shall be omitted; 
and >o eran : BiG en = 
© after the proviso, the words ‘‘and in'Siving ‘a deci- 
sion the ‘Officer Commanding the District shall record briefly the 
grounds therefor” shall be added. © ~ ` GA Aaa CETE a 
14. Im section 83 of: the: said Act, for the words “by 
sub-section (2) of that section’? the word, ‘‘tuerein’’ shall be 
substituted. ee 
15.. After section 34 of the said Ast the following section 
shall. be inserted, namely :— f 


Dog ' ' i Ra 

“34-A, The period prescribed for making any reference 
or preferring any appeal under this Act shall be computed in 
accordance with the provisions of, the Indian Limitation Act, 
W908 FF eg en SP , : a ix 3 
16. In section 35 of the said Act, clause (a) of sub-section 
(2) shall be gmitted. . aa 


are aot ec 
© 





THE INSOLVENCY LAW (AMENDMENT) ACT, 1980. 





rog Jan} ai 


Bima Epa AT „ Act No. X or 1930. 
PREPATORY NotE:—The following extracts from the Statement of Objects 
and Reaaong.would show the necessity for the passing of this Act:— 


“The obsect of the Bill is to remove certain defects in the’ Presidency- 
towns Insolveney Act, 1909, and the Provincial Insolvency Act,~1920, which 
have been recently broyght to notices. The reasons for the several amendments 
proposed therein are explained in the appended Notes on Clauses. 


. NOTES ON CLAUSES. 
e 
Clauses 2, 4 and 5.—There is no specific provision in the Presidency- 
towns Insolvency Act, 1909, for the appointment of a gleputy official assignee 
who could discharge all the duties and ‘exercise all the funetions of the official 
assignee. The insolvency work of the High Courts ‘Jas increased since 1909 
and the necessity of affording relief .to the official assignees has been felt. 
It is therefore proposed to give: power jo the Chief Justices of the High 
Courts to appoint one or more deputy official assignees with the necessary 


powers, Š l 


Clause 3—It has been held by some of the High Courts that section 18 
41) of the Presidency-towns Insolvency Act does nof empower a Judge of 
the High Court sitting in insolvency to stay proftedings pending in respect 
of the same debtor in a Court subject to the superintendence of the High 
Court under the Provincial Insolvency Act, The need for such power hag 
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been felt, particularly in Calcutta where a common practice prevails, whereby 
debtors, who have carried on business in Calcutta, retire to some part of the 
province sufficiently remote andeget an accommodating creditor to present a 
petition in insolvency against them in a District Court. This is done with 
the .ob§ect of Gscouraging Caleutta creditors from- prosecuting their claims 
or securing a searching investiggtion of the debtor’s conduct, and affairs. 
The elause gives power @ the Judge of a High Court sitting in insolvency 
to stay or annul Insolvency proceedings pending under thé Provincial Insol- 
veney Act in any C8urt subject to its superintendence in respect of the 
same debtor. It also empowers him to give necessary directions for the adminis- 
tiation of the debtor’s estate inthe High Court. 


Clause 6.—Section 58 of the Provincial Insolvency Act has given rise to 
conflicting judicial decisions as to whether. the terminus a quo for the caleulation 
of ‘the period of two years feferred to, therein.should be the date of the order 
of adjudication or the date of the presentation of the insolvency petition, The 
view that the terminus a quo should be the date of the presentation 
of: the petition is in. pursuance of the policy underlying the Act, and the 
contrary view leads to au abuse of the provision by dishonest and litigious 
debtors. The | clause give es effect to the former view.’?’—(Statement of 
Objects and Reasons.) ` 


ts i ` .. [20th March, 1930. ] 


S An Act to amend the law lone to insoyency, 
a E for cer tain, pur poses. 


sene it-is expedient to amend the law lating to insol- 
vency, for .the purposes, hereinafter appearing ; it is hereby, 
enacted as. follows :— 

1. This Act may be called Tus ‘insolvency Law . (AMEND- 
MENT) Act, 1930. 


“2. “In clause (c) of section 2 of the. Presidency-towns , insol- 
vency Act, 1909 (hereinafter referred « to-as'the said Act), after 
the words ‘‘acting official assignee”, the words ‘nd a deputy 
official assignee, whether permanent: or acting”? shall be added. 


3.. After section 18 of the said ‘Act, the. following section 
shall be inserted, namely :— 


on tse 


® 


“18-A. (1) The ee may, at any time after the pre- 
sentation . of an insolvency , petition, stay any insolvency, proceed- 
ings pending against the ‘debtor ine any Court. subject. to.. the 
superintendence of the Court, and may, at any time after the 
making of-an order ef adjudication, annul an A cann against 
the debtor made’ by' any such Court. 


acd 


(2), Where an adjudication is ‘annulled under sub-section 


(1), “all sales and dispositions of property angl payments, duly. 


made and all aets done by the Court whose order is annulled, or 
by: the... receiver , -appoipted by, it or other person acting ander 
his- authority, shall be valid, but the property vested in. such 


Cotirt:or receiver shall vest in the official.assignee, and the Court’ 


Short title: Çy 


Amendment? 
of section 2, . 
Act ITI of>, > 
1909, 


Insertion of 
new section 
18-A in Act 
1II of 1909, 


Control over 
insolvency 
proceedings 
in subordi- 
hate Courts. 


Amendment 
of section 77, 
Act III of 
1909, 


Amendment 


of section 112,. 


Act III of 
1909. 


Amendment 
of section 53, 
Act V-of 
1920. + - 
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may” make such direction in regard to the custody of such 
property as it thinks fit. š oa 
(3) Notice of the order annulling an adjudication under 
sub-section (1) shall be published in the local officiaé Gazett® and 
in such other manner as may be prescribed,’ f 
, 4.. In section 77 of the said Agt,— i 
(a) im sub-section (1),— bs l 
(i) after the word ‘‘estates’’ thẹ words “and , such 
person or persons as he thinks fit to the office of deputy official 
assignee’’ shall be inserted, and T 
(ii) for the words ‘‘that office” the words ‘‘any of the 
said offices’? shall be substituted ; a 
(b) after sub-section .(1), the following sub-section shall 
be inserted, namely :— i 
“ (1-A) Subject to rules made under section 112, the 
deputy official assignee shall have all the powers and shall 
discharge all the duties and in ‘exéfcise of such powers and in the 
discharge of such duties shall be subject to all the liabilities of 
the official assignee under this Act’’; and F 
(c) in shb-section (2), after the words ‘‘official assignee”? 
the, words ‘Cand every deputy official assignee’’ shall be inserted. — 
S. In sub-section (2) of section -112 ofthe said Act, after 
clause (r), the following clause shall be added, namely :— 
“ (s) the distribution of work between the official assignee 
and his deputy or deputies ”’. l l 
6. In section 53 of the Provincial Insolvency’ Act, 1920, 
after the words ‘‘is adjudged insolvent’’ the words ‘‘on a petition 
presented’? shall be inserted. Be l : 
Pe wali 





THE INDIAN TARIFF (AMENDMENT) ACT, 1930. 


a 
e 





Acr No. XI oF 1930. 


_ Prerarory Nore:—The following are gxtracts, from the Statement of 
Objects and Reasons:— ? oa 
_, The object .of ‘this Bill is to give effect to certain miiior amendments 
which it is proposed to make in Schedule II ‘to the fidian Tariff: 'Act, 1894 
(VIII of 1894). The more important proposals in the Bill are dealt: with 
seriatim below. They are included in a separate Bill instead of-in the Finance 
Bill, because they have not been made primarily with reference to the revenues 
of: 1930931. ne i : gee 
„i. Barks for tanning —It is proposed to abolish the°15 per cent. duty 
oft these barks, which are now included in Item Ne. 92, onthe grounds that 
they are raw material ‘of an important industry; that it is more economical 
to use «wattle bark, which forms ‘the bulk of the imported barks, than other 


e 
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tanning materials available in India ;and that they are cheap and bulky and 
are entirely destroyed in the process of tanning hides and skiis. 

2. Plants, living—In pursuance of a recommendation of the Royal 
Commigsion on’ Agriculture, living plants, which were liable to a duty of 15 
per cent. have Seen exempted from duty by’ a notification under section 23 
of-the Sea Customs Act, It is, flow proposed to place this ex€mption on a 
statutory. basis. . ë t ` , 


ba 3. Arms—Under the exception to the Second Schedule to ‘the Arms 
Act-‘of 1878 redid with section 8 thereof, the appendages meftioned in this 
item -were liable to the same duty, as was leviable on firearms under Item 2 
of the Tariff Act of 1875. The Tariff Act of 1875 was replaced by-the Tariff 
Act of 1882 which took over from the Arms Act the Second Schedule and the 
exception thereto. The effed of this was to exempt these parts and accessories 
from duty: altogether. This unintentional exemption has been continued in 
successive Acts, though these spare parts are rarely imported in the same 
case with a firearm. It is now proposed to omit Item No. 12 (a) altogether. 

4.` Poultry Farming Appliances—Incubators,—It is proposed to amend 
the heading of item 16 so as to enable poultry farming appliances to be 
treated in the same way as dairy appliances and to remové the import duty 
of 15 per cent. on incubators by adding them to the list of appliances specified, 
under that item as so amended. A consequential amendment is also proposed’ 
in the item, N ay i 74s 

_ 5. Pans for boiling sugarcane juice; sugar centrifuges and pug-mills 

and parts thereof —It is proposed: to place these on the free list under Item 
No, 18 of the Import Tariff. This and the amendments referred to in Item £ 
are proposed’ in accordance with the recommendation contained in paragraph 
110 of the Agricultural Cominission’s Report. i eve ; K 

6. Saccharine (except in tablets) and similar substances.—Saccharine 
(except in tablets) is now liable to a specific duty of Rg, 5. per potind under 
ltem. No. 34-A cf the Import Tariff. It is now proposed to, add .to, this item 
other substances-of a like nature or use to saccharine so as to bring under it 
substances from which saccharine can readily be made, but-which are at present 
subject to, lower duties. ; 3 rn mits 

7. -Wireless apparatus.—By ‘a notification under section 23 of the Sea, 
Customs Act, the import duty leviable on apparatus for wireless, telegraphs 
designed either for transmission or reception whether by telegraphy or tele- 
phony; including their: component parts, has been reduced to 214 per cent. It 
1s now proposed to incorporate the exemption in the statutory tariff. 

8. Insulated copper cables containing pilot cores of a sectional area of 
less ‘than one-cightieth part of a square inch.—These cables ‘are liable to. a 
duty of 15 per cent. ad valorem under Item 90-A of the Import Tariff., By ùa 
notification under section 23 of the Sea Customs Act, hoWever, they have been 
exempted from so much of this duty as is in excess of the duty (if any) to 
whick, they would have been liable if they had had no core of a sectional area 
of less than, 1/80th part of a square inch. The effect of this exemption is to 
make them ‘free,‘if they are insiflated. otherwise than by rubber [vide Item 
18-A (5)] and to make them: subject to'a duty of 5 per cent, ad valorem, if 
‘they are insulated by rubber (vide Item 43-B), - TAa ae Se 

The reason for. making the exemption is that the pilót cores only perform 
ad subsidiary function and that it ig, the size of the power cores that should 
determine the question whether the cables should be assessed: to duty- under . 
Item 90-A or should enjoy privileged treatment under, Item 18-A (5) ox, 43-B, 


It is now "proposed to place the exemption on a statutory basis. , “ 

9. Domestic refrigerators,—Certain kinds, of refrigerator$ are’ operated, 
by ‘machines réquiring’ more®than 4 brake’ horse~power and are therefore free 
under. Item No,:18-A, whilc. other competing types, which are not so operated 
are assessed to duty under item No. 96. It has been represented that .this 


I—13 ° 


Short title 
and commens 
cement. 
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manner of assessment gives undue advantage to one type of refrigerators over 
the otners. As Item 18-A was intended to encourage the importation’ of machi- 
nery representing fixed capital employed, in poductive industries and household 
refrigerators, do not fulfil this condition, it is. proposed to insert a new, item 
(90; -B),. 80 as to, make all domestic refrigerators, without reg&rd to the. mode 
of operation, sligble, to duty at the general mate of 15 per cent. ad valorem. 


10. Bangles, beads and false pearls.< Iti is consider rede that these, articles, 
whatever, ‘the material .of which they are „made, should he treated alike and be 
subject to a. dity, of 30. per cent., ad valorem. It is. accordingly proposed .to 
omit Item-No. 131 and the heading thereto and to. insert a new item under 
the heading ‘Miscellaneous’? in “ee same, part, namely, ‘“Bangles;, beads. cand 
false n aye pai . 

; ` The amendments. are intended to coe anto: efféct fror: the reath 
day ara ‘the Bill becomes law,—(Statement of Objects. and Reasons.) :.: . 
‘The! following aré-extracts from the: Report of the Select: Committee: ` 


We" have ‘amended Item 9 in ‘the’ Schedule so as ‘to make’ provision 
for the specification by” notification of. such substances as it’ may be considered 
necessary to bring uiider the specifie, duty, applicable, to Saccharine. The 
formula contained in the Bil would’ leave -to the various Collectors ‘of Customs’ 
at ‘the ‘time’ of importation the dedision* ‘whether any particular substance was’ 
ór was niota substance of a like’ siatute or use to Saecharinte: The object’ of 
our amendment is to secure uniformity of treatment at the various’ ports. 

e! We have deletéd’ Item 11 of the Scheiiille. ` We understand that on 
account of the, failure of ‘the Indian Broadcasting Company ` ‘since ‘the’ Bill 
was’ drafted, ‘proposals “for _the éontinuation of ‘broadcasting operations by 
direct’ Government, agguey are “under consideration, and that, if such a. scheme 

materializes, it will be necessary to ‘provide in it that revenues ‘corresponding 
to'‘thosa ‘previously received by ‘the ‘Indian Broadeasting Company shall in 
futiire be’ received by ‘the Government: ‘The Indian ‘Broadeasting Company *# 
revénues werd. ‘derived’ partly from-a ‘portion ‘of 'thé licence ‘feds -charged on 
réediving séts and partly from a'‘*tribute’’ of 10 per cent, on the invoiced value 
of’ certain of the’ apparatus required fox’ wireless: telegraphy». The import. 
duty on wireless apparatus has been reduced from the" statutory rate ‘of, 15 
per cent. ad valérem to 2 1|2 percent, .ad valorem by a notification under sec- 
tion 28 of the'Sea Customs Acts. The most convenient method ;of: securing $o. 
Goveriiment ia rêvenúe corresponding: to. that formerly. received by: ‘the Indian 
Broadcasting Cempany-from imports ofiwizeless: receiving sets is by. restoring 
the statutory- duty òf +15 per - cent, ađ.-valorem, or part - -of it, „The exact 
adjustment. of, the import tariff which will be necessary for. this ‘purpose 
has yet ‘to. be determined, and in the meantime it is desirable that uo altera- 


tfon out be’ made: fn the ee tariff pice j Select Committee. ). 
, A es i i 
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re ek n Me a eee A [21st March; 1930.] 
An Acti urhon to amend: ike Indian. Tar iff Act, 1894, 
i for certain. purposes. -> erap - 


E it is expedient ‘further to amend ‘the Traine Tariff 
Ach, 1894, for the purposes , Hereinafter sppeteing it is" ` hereby 


a as follows :— MA : on ky 


1) This het may be called THE INDIAN Tane (Anaiiin. 
xa) Act, 1930. — j 
Sai (2). It shall come into. forge. on such date as the Governor- 
General in „Soun oy by. Aon rano in ‘the Gazette of India, 
appoint. © POS Sis ask z ; 


rS 
P x 


J 
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ot 38> t In the Second Schedule to- the Indian: Tariff Act. 1894, 
thee ‘shall Ls made the amendments Apesified. in the Schedule to 
this. Act. 


aoni a BS hon ty bet 


es ee 
wey oo tg) naff SCHEDULE. 
(Se® section 2.) 
AMENDMENTS TO THE SECOND SCHEDULE: TO THE INDIAN Tater Aon, 1894, 


1. After Item No. 2 and under‘ the heading ‘tI. —Raiv materials and 
produce and articles’ mainly unmanufactured - —’’; the folowing, heading and 
Tiem shall be inserted, namely: — : 


yes 


k ` e * ‘DYES AND COLOURS. 
i "2-A, Barks for tanning.’’ : ‘ 
2. In, stem No. 9, after the words. ‘* caleium eyanamide??, the words 
‘¢ammonium’ ‘phospates? ? shall be’ inserted. ; si i ` . 
3. In Item No. 12, sub-item (a), shall be omitted. 
.4,. In Item No. 15, after the. “words ‘spraying | na 3 tine words 
«t powder-blowers, white-ant exterminating. -machines,’* shall, be inserted. | 
5. In Item No. 16,— 

(a) for the words ‘‘DAmyY APPLIANCES’’, the words ‘‘DamryY AND 
POULTRY, FARMING APPLIANCES’? shall be substituted; _' bc: : 

(b). for the words ‘‘and butter workers’? the following words shall be 
substituted, namely :— ee Psy eG ra a 

‘“putter workers, milk-bottle: fillers and aoe apparatus specially 
an fei for testing milk and other dairy produce, and ineubators’’; and 

(e) for the jwords ~‘‘ dairy pirposes’’, the: words ‘dairy ‘anid poultry 
farming purposes’? shall be substitixted. ' 
et Gr. In Item Nov 18—" . ` v 
Fas (ay “after the words £ BUGAR-MILLS??,, the words ‘Et SUGAR CENTRIFUGES, 
Búcar PuG-MILLS,'”: shall be inserted ; andit . 

‘ (2) after the swords ‘animal power Z the words ‘ , and pans for oiling 
sugareane juice?” shall be inserted. k Lo ‘ oo . 
a In Item: No,-18-C,— AO Mis Gta ba 

(a) after the words: ‘eleétrotyps: blocks”, ”, the “Worlla: ation ploeks 
ing “highly polished ‘copper or zine sheets. apin aly ‘plopared £ for meang progess 
blocks,’’ shall be inserted; Gd, Hcg: : 

'." (b)'after the wordt ‘roller: composition”, ‘the rords ‘ithogeaptte 
nap’ ‘rollers,”? shall’ ‘be inserted ; : 

(e) after the words ‘and casting ‘machines’?; the words ‘‘paper in rolls 
with side perforatibas to be used after furthér perforation for’ type- casting,’” 
shall be inserted ; and . . 

(a) for the wotds ‘and paging machines”, the words “paging 
machines and clarified liquid glue,’’ shall be substituted: 

8. After Item No, $5 -Aj, the following Item shall be inserted, namely :— 
i 6695-B. ‘PLANTS, living, all sorts.’ 


9. In Item No. 34. A, after the Words and brackets ss (except i in tablets) me 


the words ‘‘and such other substances as the Governor-Gengral iù Council may, 
by notification in: ‘the Gazette of India, declare to be of a like nature ‘or use 
to saccharine’? shall be inserted. 


. 10; In Item .No. 43- B for the: words. ia core of: which”, ‘the words 


*no,eore of which,- other than - -one- specially designed as .a pilot, eore?? shall 
be. substituted, . 1o.. iy Sa 


Amendment 
of the Second 
Schedule to 
Act VIII of 
1894, 
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, 11. .In Item No, .63,.the words ‘‘and component parts thereof?’ shall be 
omitted, 


03, oF ae ewe Pe ox : 
12. In Item No. 85, for the words ‘‘gold and silver thread’’, the words 
‘tarticles made of gold or silver thread’? shall be substituted, se 

18. In- Iġem No. 90-A, for the words ‘‘gny one coro of which’? the words 
fany one core of which, not- being one specfally d@&igned,as a pilot core,’’ 
shall be substituted. 2 Gig es 


ia ee : 
. 14 After“I[tem No. 90-A, the following Item shall, be inserted, namely :— 
.‘£90-B. DOMESTIC. REFRIGERATORS, ”’ ‘eo. ke 
.. 15. In:Item No. 101, after the word and figures «No. :2377,,.the words 
and figures ‘‘and No. 138’? shall be inserted. . 


16. The heading ‘‘GLASSWARE AND EARTHENWARE”? and Item 
No. 131 shall be omitted; and Items Nos. 132, 133 and 134 shall be re- 
numbered as Items Nos. 131, 132 and 133, respectively. ` 

17. Under the heading ‘‘MISCELLANEOUS”’ and ‘before Item, No, 135, 
the following shall be inserted as Item No. 134, namely :— 

‘6134. BANGLES, beads and false’ pearls’? 

18. In Item No. 136, after the word ‘‘mantfactured’’, the words’ ‘‘not 

otherwise specified’? shall be inserted. 





THE STEEL INDUSTRY (PROTECTION) ACT, 1950. 





Sa, k e LJ 
Ei n ake ° Acr No. XII or 1930. 


Prerarory Nors:—The following are extracts from the Statement of 
Objects and Reasons annexed to the Bil:— , 


‘Under item No, 152 of the Tariff Schedule read with item Mo. 62 
(c) (i) and. (i) thereof, round and square bars and rods of sizes 4 inch 
and above are liable to a protective duty of Rs. 26 or 37 per ton, according 
as they are of British manufacture or not. It has been represented to 
Government that steel bars of sizes of 15]32 inch and 31/64 inch, manu- 
factured to spécial orders for use in substitution for 4 inch bars, are 
being imported with the object of evading the protective ‘duty leviable on 
$: inch bars. Statistics specially “maintained to ‘watch’ the imports of bars 
and rods show that the importations of these special, sizes are increasing. 
As there is no stock size intermediate between }4-:inch and.7|16 inch, it is 
evident .that the, object of--these importations is. as stated above and that 
as far as 4 inch bars and rods are concerned the intention of the Steel 
Industry (Protection) Act, 1927, is being defeated to a considerable extent. 
It is ‘accordingly proposed to bring ‘all, steel bar and pd over 7{16 inch 
under the protective duty so as to make the protection granted to 4 inch 
bars fully effective. Item 2 of ehe Schedufe to the Bill provides for this. 


2. The Tariff: Board, in paragraph 159 of their Report regarding 
the continuance of protection to the steel industry ecommended that spikes 
and tie-bars should be subject to the same protective duties as bars s0 
that the basie duty would be Rs. 26 peiton and the additional duty Rs. 11 
‘per ton. Item No. 150 of the Indian Tariff Act which was inserted by the 
Steel ndustry (Pr@tection) Act, 1927, was intended to give effect to this 
recommendation. It has been held, however, that thé wording ‘of the entry 
eloes not in fact carry out the intention, dnd that tie-bars for cast iron 
sleepers are not subject to the protective duty feviable thereunder, but are 
assessable at 10, per cent. ad valorem’ as t‘ fastenings’? for such sleepers under 
item No. 61. Items 1 and 3 of the schedule to the Bill accordingly amend 


e 
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items Nos. 61 ‘and 150 of the Import Tariff, so as to give full effect to the 
scheme of protection adopted by the Legislature, »>_( Statement of Objects 
and Reasons.) a= 


The Select Committee to which.the Bill was referred made no altera- 
lions therein—%See Report of Select Committee.) 
e d 

e 5st Sa 


° ©. [21st March, 1930.] 


An Act to amend the law'relating to the fosteting and 
development of the ‘steel industry in British 
India for certain purposes. 

. WHEREAS it is expedient to amend the law relating to the 
fostering and development of the steel industry in British India 
for the purposes hereinafter appearing; it is hereby enacted 2s 
follows :— . 

1. (1) This Act may be called THE STEeL INDUSTRY ( Pro- 
TECTION) Act, 1980. — 


(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 

2. In the Second Schedule to the Indian Tariff Act,. 1894, 
dete shall be made the amendments specified , in the Sche-lule t 
this Act. 





THE SCHEDULE. 
(See section 2.) 
| AMENDMENTS TO THE SECOND SogiviLe TO THE INDIAN TARIFF Act, 1894, 


1. In item No 61, in the fifth’ sub-item (relating te Iron OR STEEL 
railway -track material not otherwise specified), after the words ‘‘ fastenings 
therefor’’, the words ‘‘other than tie-bars’’ shall be „inserted, 


2 In item No. 62, in the aen sub: item’ (relating® to STEEL, bar and 
rod), in part: (0) thereof — e 


eo 
(a): for. the entry | s‘ (4) rounds under’ ijz, inche diameter”, the entry 
‘< (i) rounds not over 7/16 inch diameter’? shall be substituted: and 


(b) for the entry ‘‘ (ii) squares under 1|2 inch side’’, the entry ‘< (ii) 
squares not over 7 [16 inch side’’ shall be substituted. 


3. In item No. 450, — % e 
(a) in part (a) of sub-item A, entry (iii) relating to spikes and tie- 
bars shall be omitted; 


(b) in part (b) of sub- item A, ue words “ ‘spikes and tie- bars’? shall 
be omitted; and 


(c) the following sub-item shall be added, namely : — 
‘(D. Spikes and tie-bars— ; 

, of British manufacture .. Rs. 26 per ton. 
not of -Britfsh manufacture .. Rs. 37 per ton,” 


Sho:t title 
and com- 
mencement, 


Amendment 
of Second 
Schedule to 
Act VIII of 
1894, 
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THE INLAND STHAM-VESSELS (AMENDMENT) ACT, 1930. 
+ , . y > > N ; $ are. BE t i t ieee f 


we” ake. PE De m 
i {v PREFATORY. Norte: The following Report of the Se&ect Committee on 
the “Bill further to’ amend the Inland Steam-Vessels Aq, 1917, was presented 
to the iegislative, Assembly on, 20th; January, 1980: ii, O Yt pa 


We, the ‘undersigned, Members: of thé Selecte Committee: to which the 
Bill further to ameng- the. Inland’ Steam-Vessels, Act, 1917, was referred, 
itaye Seay ey have, considered the Bill and the. papers noted in the 
i Papers Nos, T-T; maigin, and’ have nów’ the®honour to submit this our 
Report, with the Bill'äs'amended' by us annexed ‘thereto. ` cat Oe 

‘9° We have amended the long title and’ preamble ‘so as to bring them 
info the usual form. ; cr 
“4° In: gubelause."@2) of clause 1, :we propose that the’ Bill ‘should come 
into force at the beginning of the year following its passing, , except. in 
the case of clause (b) of sub-section (1) of proposed section 54-A which 
ig discussed in paragraph 5 below, ..y,. tei na tee o} 
n'i na The following paragraphs, „give ouy reasons -, for ve-drafting the 
proposed new sections 54-A and 54-B, gS 8 IAT a a e 


, 8, The .new section 54-A provides that the Governor-General’ in. 


‘Council ‘should’ fix’ maximum and minimum faies'and freights ‘after such 
inquiry ‘as ‘he congiders necessary ”’.. We contemplate that the’ inquiry would 
be carried out by a Rates Committee appointed after consultation with ‘the 
Local Government concerned, but we do not consider it necessary to make 
specific provision in the Bill for the manner in which it should be 
constituted. ee gee eee 

4. We have modified the, provisions of sub-section (1) of the pro- 
posed section 54-A, so as to empower the Governor-General in Council to 
fix maximum or minimum ratés per’ mile’ for any system of inland water- 


ways, ;or, for “any. stretch, of , inland . waterway, ., or . for. the...aun™ 


between any, two stations on an, inland waterway. If, , however, 
‘the “rates “are *-fxéd- per mile, a | difficulty’ arises” which “we <- have 
endeavoured to' meet by thé insertion of ‘clause! (dy of’ the ‘sub-séétion: ' In 
view of the conditions prévailing, at’ any'‘raté-in Bengal‘and A'sgam,' Wo- are 
agreed. {that, -if the Bill is not_‘to be: infructuous, Government should be 
empowered to fix not gnly the rate per mile, but. also, to; declare the distance 
which should be, deemed to be the distance between any two stations for 
the ‘purpose of calculating “the. passenger’ fares, or, ‘the freight ‘charges for 
goods. River chaimels, particularly’ in ‘the ‘deltaic area in Bengal, aré 
nstabls and ‘liable to frequent changes and the routes taken by “steamers 
are not only liable to variation from "year to year ‘but from season. to 
season. If a maximum rate per®mile only were. fixed, the onus of proving 
that the mileage adopted. for, the purpose „of - calculating the fare or. freight 
was incorrect would be upon the aggrieved party, end sve. fear ‘that this 
would render the Bill ina large measure ineffective, i 


+ . 4 : i 4 


` Pea Oe s 
5. We are agreed that the provisian in the Bill relating, to maximum 
freight rates on goods should come into foree, from such, date as the Governor- 
General, in Council giay appoint. Many complaints “have ‘been made about 
passenger fares charged by the inland steamship’ companies, ‘particularly in 
Rengal, but the complaints about goods -rates ‘have! béen: comparatively few. 
It ‘is-:possihle, indeed that the competition of, the tountry boats may act as 
a check on the freights which the steamship companies can charge for cer- 
“tain classes of goods. We think” that” further evidence must be brought 


N 
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forward. before the necessity of maximum goods rates can be held to be 
éstablished, 'and'it is for this’ reason’ we have provided in ‘clause’ 1 of the 
Bill that ¢lause:(2) .of sub-sect®n : (4) ‘of.the new ‘section 54-A should: ‘not 
come into “force from the same date as the other sub-clauses. 


é. To justify the impositign of minimum rates of fares and freights, 
we are agreed that it ghould ede established to the satisfdetion of the 
Governor-General if if Council that agate-war is in, progress between competing 
steanter“ companies, S- section AED of proposed section 5t- A „Provides for 
this; 


, I, The dlassifieat{&n ‘of sola: for the purpose of axing freight as 
is necessarily complicated, and the determination of minimum” freight rates 
for each class of goods would be a diffiéult ‘undertaking. It may ‘not ‘be 
necessary, however, . „for Government - to., undertake , the determination of 
minimum. freight, rates for. all, classes. of goods. . . Ordinarily it should. be 
sufficient for the purpose of the Bill for Government. to determine minimum 
freight rates for the staple commodities in ‘which’ ‘competition’ is most likely 
to be seyere, s. ou v BS gt PR ee EAE RA ay HE E 


sis 


8. “Wee consider tie! ‘question ‘whether provision ‘should ‘be made in the 
Bill to guard against the danger that the minimum freights and fates fixed 
by Government. might’ þe- evaded, by secret -rebates, the payment of claims 
of, doubtful validity and „similar devices, but we felt that we had not before 
us’ thé' materials’ which would 'Justiťy any ‘ specific recommendation. We š 
think, however, that if after minimum rates have been fixed, thére’is reason 
to ‘believe that ,evasion is being practised, Government shuld, instruct the 
Rates, Committee , which, as we have recommended,, will make the inquiries. 
before. maximum or minimum rates are. fixed, to investigate the, ‘complaints 
réceived “and to inake recommendations ds’ to” the.. measureg necessary to 
remeđy- ‘such abuses’ as’ ‘are! ‘found: to exist. ` a eT ae, 


9. Under ' the “provisions” of ‘the’ new section 54.3, the coiistitution, 
Brodedure’ aud’ functions of ‘the: Advisory ‘Cornimittees’ to’ “be appointed - will 
bè" reBulated:’ by’ the: rules‘‘made .by* Local Governments. . We believe: that, 
several ; Committess constituted, to. represent particular. -jlocai greas willbe, 
more, useful. than a. single Committee fo; a whole, provincë, We haye I$- 
drafted , the new, pection 54-B,, and’ made it cover , the ` shippers” of goods | as 
wall as „Passerigers. : 
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An Act fur ther to amend the Inland Steam- Vessels a "1917; 
l for certain: pus nposes. - 


i to U e 9. $ 
< Waernas it is expedient further to amend the Inland, Steam- 
Vessels Act, 1917, for, the purposes Rereinafter appearing ;_ it is 


hereby enacted as follows: — 


1. (1) This Act may be called, THe INLAND Sani Vasant Short title” 


(AMENDMENT) Act, 1980.. `. S and com- 
' ees ae. * mencement. 


(2) It Shall ‘come into force où the first oy. of Jay. 
1931, except clause (b) of sub-section (1) of section 54-A of the 
Inland Steam-Vessels -Acti 1917,:as.hereby enacted, which shalb 
come into force on such.date as the Governor-General in Council 
may, by notification in :the Gazette.of India, appoint. 


Insertion of 
new sections 
54-A and 54-B 
in Act I of 
1917. 


Power of 
Governor- 
General in 
Council to fix 
maximum and 
minimum 
rates for 
passenger 
fares and 
freight for 
goods. 


Power to 
make rules 
providing for 
the appoint- 
ment of 
Advisory 
Committees. 
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' 2.°"In Chapter VI of the Inland Steam-Vessels Act, 1917, after 
section 54 the following sections shallebe inserted, namely:— . 


s e 

e 
“54-A. (1) The Governor-Ger@ral in Coxe may, by ‘noti- 
fication in the Gazette of India, after such inquiry as he may con- 
sider necessary, in respect of any system of inland waterways, or 
of any stretch of inland waterway, or of the run between any two 
stations on the inland waterway,— l 
. (a) fix the maximum or minimum tate. per fails which 
may be charged for passenger fares for’ passengers of any: class 

travelling on inland steam- vessels ; 


(b) fix the maximum rate per mile which may be charged 
for freight on goods of any, description carried in inland steam- 
vessels; ! a; 

' (c) fix-the minimum rate per mile which may be charged 
for freight on goods of any description carried in inland steam- 
vessels; and 


(d) declare what shall be deemed tó be the distarce be- 
tween any two, stations on an inland waterway for the purpose 
of calculating passengers’ fares’ or freight on goods where maxi- 
mum or minimum rates have been fixed under this section. _ 

(2) The Governor- General in, Council shall not fix any 
minimum rate under clause (a) or clause (c), of sub-section (1) 
in. respect ‘of any class of passengers, ‘or description of goods 
carried on any-system of .waterways, or stretch of waterway, or 
on the run ‘between any two stations on an inland water- 
way, unless she ‘is ‘satisfied that the’ rates charged on ‘any 
inland steam-vessel or group of such vessels in respect of such 
passengers or goods have heen reduced to such an extent as to 
disclose an intention to force any other inland steam- vessel or 
group: of, such vessels to cease from carrying such passengers or 
goods: ° 
a 54-B. The Local Govewiinent may make rules providing for 
the appointment, constitution, procedure and furctions of Com- 
mnittees to advise the owners, agents angl charterers of inland steam- 
vessels on questions affecting the interests of pasengem and ship- 
pers of goag ETa - 


F 
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eo. l ba Act No. XIV or 1939. 
U PRerArory Norg:—Tlie following are extracts! from the: Statement of 
Objects and Reasons aunexed.to the original Bill:—: - 
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-1, The ‘Washington Convention, limiting the hours of work in industrial 
undertakings, provides inter alia that in British India the principle of a 
sixty-hour week shall be adopted €or workers in the industries covered by the 
Indian ¿Factories Act (XII of 1911), in mines and in such branches of 
railway work: @s shall be specified for this purpose by the competent 


authority. . . o 


2. In the Gefteva Convention concerning the grant of weekly rest in 
industrial undertakings thie definition of ‘industrial undertakings’ is subject 
to the special national exceptions contained in the Washingten Convention, 
from which it follows that the concession of the weekly rest is also prescribed 
for the same categories of workers in British India as are covered by the 
“Washington Convention. 


3. These Conventions Were promulgated in 1919 and 1921, and ratified 
by the Government of India in 1921 and 1928, respectively, and their appli- 
cation to Indian railways has been the subject of prolonged investigations. 
Persons employed in workshops and collieries have already been brought under 
the Conventions by the amendment of the Indian Factories Act, 1911, and 
the enactment of the Indian Mines Act, 1923. 


With regard to the railway staffs, efforts have hitherto beer directed 
towards the application of the principles of the Conventions to railway ser- 
vants- in India by executive orders to the State-managed railway administra- 
tions and by invitation to the Company-managed railway administrations. 


In the opinion of the Governor-General in Council the time has now 
arrived: to institute measures for giving effect to the statt®tory obligations 
incurred by the ratification of the Conventions, and the first step in this 
direction is to create a competent authority whic? willespegify the branches 
ot railway work and frame other rules for this purpose. 


4, It is accordingly proposed to amend the Indian Railways Act; 1890, 
by the insertion of a new section 47-A empowering the Governor- General `n 
Council to` make, the rules generally to regulate the hours of work ‘and periods 
of rest of railway servants other than those working, in factories and in mines 
(for whom adequate provision is already made in’ the Factories and Mines 
Acts) and the proposed amendment is embodied in clause 2 of the Bill. 


Clause 3 amends section 143 so as to secure that the ruley made under 
section 47-A shall not come into force until they have been published in ihe 
Gazette of India.—(Statement of Objects and Reasons.) 

The following are extracts from Report of the Select Committee on the 
Bill further to amend the Indian Railways Act, 1890:— 


The Bill as introduced coutained merely a rule-making power and jt 
was intended that the rules shoul cantain the provisions necessary tè give 
effect to the Washington and the Geneva Conventions in their application 
to railways in British India. We consider that the Bill should go ‘further 
than this and shofld embody the principal relevant provisions of these two 
Conventions. We have expanded the Bill accordingly. We would emphasise, 
however, that the- draft rules laid before us by the Government contained 
all the provisions which we have now embodied iu the Bill, and we consider, 
therefore, that we are @troducing no new principle into the Bill but are 
merely expressing in it principles which, according to the original intention, 
were to have been expressed in staeutory rules made under it, 

We consider it advisable to record some notes on the various provi-° 
sions of the Bill in order not only to explain their natufe but also te show 
how the Bill now carries out the Washington and the Geneva Convention. 

Clause I.—Sub-clause (8) is necessary as couditions on the different raile 


ways vary, aud some railways will be in a position to give effect to this Bill 
earlier than others. It is desirable that the Bill should eome into force on 


I—14 


e 
106 @ui MADRAS LAW JOURNAL SUPPLEMENT. [xiv or 1930. 


each railway as soon as possible and for this reason we have not fixed any 
one date, which might be too early for some railways or too late for others. 
We understand that Government has alread taken preliminary steps to give 
effect to the provisions of the Bill, in regard to hours of work and periods 
of rest on all railways in British India, that to a large extent its provisions 
will be intraguced on all railways within » comparatively shor; period, and 
that complete effect will be given to all thé provistons of the Bill in about 
two years from the date on which it be@mes law. - 


e . 
Clause 2-®Proposed section 71-A.—The definition in clause (a) explains 
the words ‘‘essentially intermittent’’ used in article 6 (a) of the Washington 
Convention. : 


Proposed section 71-C.—Sub-section (1) is the substance of Article 10 
of the Washington Convention. Sub-section (2) fixes a limit to thé hours of 
work of those railway servants whose work is essentially intermittent. The 
Convention does not require the imposition of such a limit, but we consider 
it desirable that it should find a place in the law as a maximum. Sub-section 
(3) is based on Article 3 and clause (b) of article 6 of the Washington 
Convention. : 


In connection with sub-section (1) we considered the suggestion whether 
u forty-eight hour week should not be provided for in the Bill, but we consider 
that the primary object of this Bill is to enable the Government of India 
to make good the obligations incurred under the two International Conventions 
and that it is not desirable to attempt to do more than this at present, The 
introduction of aeforty-eight hour week would necessitate a further prolonged 
period of preparation, and would also involve very heavy expenditure. For 
this reason we hgve pot accepted the suggestion. We understand, however, 
that an investigation has been started by Government, and will be continued, 
with a view to fixing the hours of work at a lower figure than :fifty-six hours 
a week for those railway servants whose duties are specially arduous aud 
involve continuous concentration. i . 

As regards the proviso to sub-section (3), the Bill provides that over- 
time must be paid only in cases falling under clause (b), that is, cases of 
exceptional pressure of work. The proviso does not cover clause (a), which 
relates to emergencies involving serious jnterference with the ordinary work- 
ing of the railway. We considered whether the proviso should not apply 
also to overtime’ work in cases falling under clause (a), but the Bill, as re- 
drafted, is in accordance with the Washington Convention, which does not 
make the payment of over-time obligatory except when the extra hours of 
duty are due to exceptional pressure of work; and, until the question has 
been further examined, wo do uot consider it advisable to impose a statutory 
obligation to pay overtime in eases falling under clause (a). We are im- 
formed that the pregent practice varies on different railways, and we think 
that Goyerument should investigate the question whetlier some provision ought 
not tœ be made either for the payment of overtime in such eases or for a 
compensatory period of rest. : : 

Proposed section 71-D.—TI® body ot “sub-section (1) gives effect to 
Artiele 2 of the Geneva Convention; and the proviso is based upon Article 4, 
yead with paragraph 2 of Article 1. Sub-sections (3) and (3) are based on 
Article 4. The proviso to sub-section (3) is based upon Article 5 of the 
Geneva Convention. . -. 

è Proposed section 71-E. contains a much reduced rule-making power neces- 
sary te implement tke provisions of the Bill. 

Proposed section 71-F.—We are of opinion that the investigation recom- 
ended by us in connection with the proviso to clause 71-C should also cover 
the question of the payment of overtime or grant of compensatory periods of 
rest to railway servants who may have to work for extra time in the cireum- 
stances contemplated by this section. 
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Proposed section 71-G.—The scheme of this section is that the Governor- 
General in Council should appojpt suitable persous, who will be independent 
of the railway administrations, to make regular inspections of labour condi- 
tions qn railways i in order to furnish Government with reliable and independent 
evidence of thé*manner in which the provisions of the law are heing carried 
out.—(Report of p Sefot CogMnittee) > ° 


NOTE. . 


I think, I owe it to myself that I should state my reas8ns for signing 
the Select Committee? s Report. The essential feature of the rules embodied 
in this Bill is that, statutory provision is now for the first time being made 
for (1) limitation of maximum period of employment both for continuous 
and essentially intermitten workers, (2) the obligation to give both these 
classes of workers a necessary period of rest at fixed intervals. This provi- 
sion, it is claimed, carries out the obligation of the Government to give 
effect to the provisions of the Geneva and Washington Conventions. But it 
does not come up to the demands put forward by the Railway Workmen’s 
Unions in this respect. I do not think these demands unreasonable in ‘them- 
selves. But I have persuaded myself to agree to the present provision in 
the Statutory Rules about the periods of employment and rest as only a first 
instalment. The obligation to conform to the provisions of the two conven- 
tions cannot prevent Government from reducing the hours of employment, 
increasing the periods of rest, and reducing the intervals between them, if 
they mean to do it. Therefore, I do not regard the alleged obligation to 
conform to the conventions as a.valid reason for not complying with the 
demands of the Railwaymen’s Unions. But I .take into consideration the 
assurance given to us on behalf of the Railway Board& that ‘‘An investiga- 
tion has been started by Government and will be continued, with a view to 
fixing hours of work at a lower figure than 56 hours a week for those Rail- 
way sérvants, whose duties are specially arduous and involve continuous 
concentration’’. 


I recognise that after all every thing that is due to the workers, in 
respect of the limitation of employment and’ the provision for ‘periodical rest, 
eannot be secured by a rigid or a uniform statutory provision. If, on the 
one hand, the equities, due to the Railway workmen must be taken into 
consideration, on the other hand, one must also take into coasideration, from 
the tax-payer’s point of view, the expenditure likely to be involved at a 
jump in a sudden compliance with the workmen’s full demands. Also on 
many points arising out of the new scheme, a prolonged investigation, we 
were told, will have to be made into the working of the administrative machi- 
nery so that the intended benefits: of the new provisio about the perioda of 
employment and rest may be fully realised by the workers. 


This is quite possible, and it is reasonable, to allow the Railway, Board 
some time to mal% the necessary investigation. But I hope, that thére will 
be on the part of the Railway Roard' an earnest effort, to make the investi- 
gation, to carry out tle adjustment, with th® sole purpose, as far as possible, 
of approximating to the Railwaymen’s demands, which, as I have already 
said, in my opinion, aie reasonable, and must be granted at not a distant 
future. From this point of view I specially welcome and appreciate the 
provision about the ‘appointment w& ‘‘suitable persons, independent of the 
Railway administration, to make regular inspections of labour conditions of 
railways, in order to furnish reliable and independent 2vigence of the manner, 
in which the provision of the Law are being carried out’’. In this respect 
I suggest-two things: - 


(1) That the reports: of these ipsios should be mado available io 
the Members of the Legislature fiom time to time, in such manner, as may 
be regarded convenient, and 


e. 
108 f°" THE MADRAS LAW JOURNAL SUPPLEMENT. [xiv or 1930. 


f _ (2) That due facilities. should be given to accredited representatives 
of the Unions also on their part to watch the administration of the- rules. 


I ean realise that comparatively little fan be done in this complicated 
business, through the letter of the Law or even rules and regulations., Much 
depends upon practical experience of details, and I hope that though the 
Railway Boawd may be kept back by such® Considerations, from making the 
full concessions demanded by their employees imiffediategy, still it will at 
least give no reason for a well-founded ‘apprehension, that it merely wants to 
save expense aé the cost of equities due to the workers. - (N. ©. KELKAR.) 


MINUTES OF DISSENT, 


I sign the Report subject to certain reservations. In the proposed. section 
-71-C, sub-section (1), I consider that the maximum limit of 48 hours should 
be fixed in case of all railway servants other tlan those whose employment 
is of au essentially intermittent character. In the Washington Conference 
India was permitted to have a 60-hour week on the ground that an 8-hour 
day in India would be less productive than an 8-hour day in other industrially 
advanced countries. Whatever arguments there may or may not be for a 
60-hour week in industries which are to face foreign competition, the same 
do not hold good in case of the Indian railway system, which is practically 
a monopoly and has not to face competition from anywhere else. With 
regard to the objection that. the adoption of a 48-hour week will involve 
.“fyery heavy expenditure’’, no definite estimate has been placed before the, 
Committee to warrant that conclusion, and I consider that the cost of the 
adoption of a 48hour week for continuous workers will not be prohibitive. 

Section 71-C,. sub-section (2), should, in-my judgment, be so modified 
as to impose a maximum elimit of 60 hours a week in case of intermittent 
workers. f 

The proviso to sub-section (1) of section.71-D, excluding the railway 
servants whose work is of an essentially intermittent character from the 
right to a weekly day of rest, should be deleted. For it is’ manifestly 
unfair that railway servants whose maximum hours of work has been fixed 
at 84 should be denied the right to a weekly rest. (ABDUL MATIN 
CHAUDHURY.) ` e 

I am of opinion that in clause 71-C (1), the word ‘ ‘fortnight’? be 
inserted.in place of ‘‘sixty’’ and that in clause 71-C (2), the word ‘‘sixty’’ 
‘be inserted in Place of ‘‘eighty-four.’? If I am not mistaken in the case 
of the running staff or the Postal Department, .sorters whose employment 
is essentially intermittent, are not employed for more than 36 hours a week 
and those whose employment is not essentially intermittent, 8 hours a day, 
which, -where Sundayg are not allowed, works out to 56 hours a week and 
Wheree Sundays are allowed, to 48 hours a week. In the Telegraph Depart- 
ment too, the hours of employment are not more than 8 a day with some 
-relaxation on, Sundays. 

I°am also of opinion that in the proviso to clawse 71-C (3), for 
the words ‘‘exempted under clause (b)’’, the words ‘‘exempted under 
clause (a) or clause (b)’’ be shbstituted as, I thinks so far as the workers 
-are concerned, overtime is due to those exempted under clause (a) as meh 
as to those exempted under clause (b). (HAR BLAS SARDA.) 


a [26th March, 1930.] 
„Ap Act further to amend the Indian Railways Act, 1890, 
for certain: purposes. 
e Wuereas it is expedient further to gmend the Indian Rail- 
ways Act, 1890, for the purposes, hereinafter appearing; it is 
hereby enacted as follows :— 
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1; (1) This Act may be called ‘Tus Inpran’ RAILWAYS 
(AMENDMENT) Act, 1930. è ; 
g (2) This section shall come into force at once; and: the 
-Goyernor-Gerferal in Council may, by notification in the Gazette 


of India, direct that, the @her provisions of this Ac? shall come ` 


into force in réspect of any gailway.on such date as he may ‘by 
the notification appoint. è 

2. After Chapter VI of the Indian Railways Act, 1890, the 
following Chapter shall be inserted, namely :— 


“CHAPTER VI-A. 
Limitation of employment of railway servants. 


“71-A. In this Chapter, unless there is anything repugnant 
in the subject or context, — 

(a) the employment of a railway servant is said to be 
‘essentially intermittent’ when it has been declared to be so by 
the authority empowered in this behalf, on the ground that it 
involves long periods of inaction; during which the railway ser- 
` vant is on duty but is not called upon to display either physical 
activity or sustained attention; and E 

(b) except in section 71-B, a ‘railway servant’ means a 
railway servant to whom the Chapter appliese e 

71-B. This Chapter applies only to such railway servants 
or classes of railway servants as the Governor-General in Coun- 
cil may, by rules made under section’ 71-E, prescribe; 

71-C. (1) A railway servant, other than a railway servant 
whose employment is essentially intermittent, shall not be em- 
ployed for more than sixty hours a: week on the average in any 
month. . 


(2) A railway servant whose employment is essentially 
intermittent shall not be employed for more than eighty-four 
hours in any week. l : bg | te e 

(3) Subject to rules made under sectien 71-E, temporary 
exemptions of railway servants from the provisions of sub- 
section (1) and sub-section (2) may be made— 


(a) When such temporary exemptions are necessary to 
avoid serious interference with the oydinary working of the rail- 
way, in cases of accident, actual or threatened, or when urgent 
work is required tobe done to the railway or to rolling-stock, or 
in any emergency which could not have been foreseen or 
prevented; and ~ 


(b) in cases of exceptional pressure of, work not falling 
within the scope of clause (a): 


Provided that aerailway servant exempted under clause 3 
shall be paid for overtime at not less than one and a quarter 


‘times his ordinary rate of pay. 
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71-D. (1) A railway servant shall be granted, each week 
commencing on Sunday, a rest of,not less than twenty-four 
consecutive hours: 


Provided that this sub-section shall not apply to a railway 


' servant whose employment is essentially gintermittent, or to a 


railway servant to whom sub-sectioa (2) applies” 


(2) The Governor-General in Council may, by rules made 
under section 71-E, specify the railway servants or classes of 
railway servants to whom periods of rest may be granted on a 


_ scale less than that laid down in sub-section (1), and may pre- 


scribe the periods of rest to be granted to such railway servants. 


(3) Subject to rules made under section 71-E, temporary 
exemptions from the grant of periods of rest may be made in the 
cases or circumstances specified in sub-section (3) of section 71-C: 


- Provided that a railway servant shall, as far as may be 
possible, be granted compensatory periods of rest for the periods 
he has foregone. ` 


71-E: (1) The Governor-General in Cound] may make 
rules— . 


(a) prescribing the railway servants or classes of rail- 
way servants to whom this Chapter shall apply; 


(b). prescribing the authorities who may ‘declare . that 
the employment of any railway servant or class of railway ser- 
vants is essentially intermittent ; 


(c) specifying the railway servants or classes of railway 
servants to whom sub-section (2) of section 71-D shall apply; 


(d) prescribing the authorities by whom exemptions 
under sub-section: (3) of section 71-C or sub-section (3) of section 
71-D may be made; 


(e) providing for the delegation of their ‘powers by the 
authorities prescribed under clause (d); and 

l (f) providing for any other matter which is to be pro- 

vided, for by rules or which the Governor-General in Council may 


* deem to be requisite for carrying out the purposes of this Chapter. 


(2) Such rules shall *be subject to the provisions of section 
143. > a . 
71-F. Nothing in this Chapter or the rules made there- 
under shall authorise a railway sgzvant to leave his. duty where 
«due provision has been made- for his relief, until he has been 
‘relieved. e ; 


E 71-G. | (1), The Governor-General in Council may appoint 
persons to be Supervisors of Railway Laour. 


(2) The duties of Supervisors of Railway Labour shall be 


e 
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(a) to inspect railways in order to determine if the pro- 


visions of this Chapter and gf the rules made thereunder are duly . 


observed, and 
° (b) such other duties as the Governor-General in Council 
may prescribe. “ Pd ° ; 
(3) A S@pervisor of Railway Labour shall be deemed to be 
an Inspector for the purposes of sections 5 and 6. 


71-H. Any person under whose authority any railway ser- 
vant is employed in contravention of any of the provisions of this 
Chapter or of the rules made thereunder shall be punishable with 
fine which may extend fo five hundred rupees.” . 


THE INDIAN FINANCE ACT, 1930. 


Act No. XV or 1930. 


Prerarory Nore:—The following are extracts from the Statement ot! 
Objects and Reasons annexed to the’ Finance Bill, 1930: 

‘*The object of this Bill is to continue certain provisions of the 
Indian Finance Act, 1929, which would otherwise® cease tœ have effect from 
the 1st April, 1930; to levy an import duty om silver subject to a full draw- 
back; to raise the import duties on sugar and cotton piece-goods; to raise 
the export duty and reduce the import duty on kerosene; to reduce the 
export duty on rice; to increase the rates of income-tax and -super-tax in 
certain grades; and to enable Reparation receipts to be appropriated to 
revenue. The new measures have been explained. at’ length in my budget 
speech. The following is a brief explanation of the individual provisions. 

2. ‘Clauses 3 and 5 provide for the continuance, for a further periad 
of one year, of the rates of salt duty aud postage prescribed by the Indian 
Finance Act, 1929, while clause 8 provides for the credit to revenue, till 
the 31st March, 1931, of interest on securities forming part of the Paper 
Currency Reserve. i i 

3. Clause 4 provides for the following alterations in customs tariff :— 

<. (i) Levy of an import duty of 4 annas an ofince on silver bullien 
and coin as specified in Schedule I, with a full drawback in the fase of 
re-exports, which is provided by clause 2. This is expected to yield Rs. 1 
crore in 1930-31. , f A 

(ii) Inerease of the import duty on all kinds of sugar and sugar- 
candy, but not molassgs, by Re.°1-8-0, per vt. In the case of sugar below 
8 Dutch Standard and sugar-candy, this will mean the levy of a composite 
duty of 25 per cent, ad, valorem plus Rs, 1-8-0 per cwt. This is calculated 
to yield Rs. 1,80 lakhs in 1980-31. ; : 

(iii) Increase in the impos duty on cotton piece-goods from 11 
per cent. to 15 per cent. ad valorem, which is expected to bring in Rs, 1,26 
lakhs next year. A < 

(iw) Reduction in the import duty on kerosene from 24 aunas to 
24 annas a gallon. This js coupled with the increase in the corresponding 
excise duty from 1 auna to 14 annas a gallon which is provided for in clause 
7. While the latter measure will yield an additional 50 lakhs, the former 


Penalty. 


2 


č 


Short title, 
extent and 
duration. 


Amendment 
of section 42, 
Act VIII of 
1878, 
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will cost Rs. 15 lakhs in 1930-31, but.will help generally to keep down the 

price. 

‘(v) Reduction in the export duty on Mice from 3 annas to 24 annas 
a.maund which will cost Rs. 30 lakhs to Government next year put is 
designed to remove the disparity, which at present exists, betWeen the Indian 
export duty amd that imposed by Siam. s 


4. Clause .6 provides for the continuance for another gear of the rates 
of income-tax and super-tax prescribed by the Indiay, Finance Act, 1929, 
with an inereas® of a pie in the rupee in rates of— 


(i) income-tax on incomes of Rs. 15,000 ayd upwards, and 


(ü) super-tax with the exception of companies’ super-tax. 
This addition is expected to yield a revenue of Rs, 70 lakhs in 1930-31, 


5. Clause 9 seeks to repeal section 7 of the “Indian Finance Act, 1926, 
which requires that Reparation receipts subject to eertain reductions should 
be appropriated for the reduction or avoidance of public debt. The repeal 
will release the receipts for revenue purposes. The amount whieh will be so 
released in 1930-81 will. be Rs. 32 lakhs—(See Statement of Objects and 
Reasons.) ‘ 


l [28th March, 1930.] 


An Act further to amend the Sea Customs Act, 1878, to fix the 
auty on sagt. manufactured in, or imported by land into, . 
certain parts of British India, to vary certain duties leviable 
under the Indian Parif Act, 1894, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, to fix rates 
of income-tax, to vary the excise duty on kerosene leviable 
under the Indian Finance Act, 1922, and further to amend’ 
the Indian Paper Currency Act, 1928, and the Indian 
Finance Act, 1926. 


Wuerkas it is expedient further to amend the Sea Customs 
Act, 1878, to fix the duty on salt manufactured in, or imported 
by land. into, certain parts of British India, to vary certain duties 
leviable under the.Indian Tariff Act, 1894, to fix maximum rates 
of postage under the Indian Post Office Act, 1898, to fix rates of 
income-tax, to vary, the excise duty on kerosene leviable under 
thè Indian Finance Act, 1922, and further to amend the Indian 
Paper Currency Act, 1923, and the Indian Finance Act, 1926; 
it is hgreby enacted as follows :— 


l. (1) This Act may be called Tue INDIAN “PIvancE Act, 
1980. 7 e 


(2) It extends to the whole of Britigh India, . including 
British Baluchistan and the Sonthal Parganas. 


5 (3) Sectións 3, 4-A and 5 sfll remain in force only up to 
the 31st day of March, 1931. i 
9. In section 42 of the Sea Customs Act, 1878, after the 


Cony 


words ‘‘seven-eighths’’ the words ‘‘or, in the case of silver 
bullion, the whole?’ shall be inserted. 
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3. The provisions of section 7-of the Indian Salt Act, 1882, 
‘shall, in so far as they egable the Governor-General in Council 
‘to Impose by rule made under. that section a duty or salt manu- 
factared ing or imported into, any ‘part of British India 
other than Burma and Aden, be construed as if, with -effect from 
the 1st day o$ Apt, 1990, they imposed such -duty at the rate 
of one rupee and, four anndS per maund of elghty-two and two- 
sevenths pounds avoirdupois of salt manufactured if, or imported 
by land into,‘any such part, and ~such' duty shall, for all the 
‘purposes of the said Act, ‘be deemed to have been imposed’ by 
rule made under that section. 


4. The amendments specified in the First Schedule to this 
Act shall be made in Schedules II and III to the Indian Tariff 
Act, 1894. i 


4-A. In Schedule II to the Indian Tariff Act, 1894, — 


(a) after Item No. 43-BB, as inserted by section 4, and 
‘ under the head “METALS”, the following item 


shall be inserted, namely:— 
“43-B BB | SILVER PLATE, silver Ad valorem. 38 per 


thread and wire (inclu- cent.” 


ding ` so-called gold 
thread and wire mainly 
made of silver), silver 
leaf and silver manu- 
factures, all sorts not 
otherwise specified. 


` (b) in Part VI, under the head ‘‘“METALS” the Item 
which reads ‘‘Stiver PLATE, silver thread and wire, 
silver leaf and silver manufactures, all sorts not 
‘otherwise _specified’’, togethen with its serjal 
number, shall be omitted. e m 

5. - With effect from the Ist day of April, 1930, the schedule 

. contained in the Second Schedule to this Act shall be ifiserted 

in the Indian Post Office Act, 1898, gs the First Schedule to that 

Act. 2 


6. (1) Income-tax for the year beginning on the Ist day 


of April, 1930, shall be chamggd at the rates specified in Part I 


of the Third Schedule. . ° 

(2) The rates of super-tax for the year beginning “on the 

1st day of April, 1930, shall, for the purposes of section 55 of the 

Indian Income-tax Act, 1922, be those specified in Part II of the 

Third Schedule. 
I—15 


Fixation of 
salt duty. 


Amendment 
of Schedules 
II and III to 
Act V@II of 
1894, 


Amendment 
of Schedule 

II, Act VIII 
of 1894. 


Postal rates. 


Income-tax 
and super-tax. 


Amendment 
of section 5, 
Act XII of 
1922. 
Amendment 
of section 19, 


Act X of 1923. 


Repeal of 
section 7, 
Act XIX of 
1926. 
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: (3) For the purposes of the Third Schedule, ‘‘total in- 
come’? means total income as determined, for the purposes of 
ineome-tax or super-tax, as the case may be, in accordance with 
the provisions of the Indian Income-tax Act, 1922. . 


7. Insthe proviso to section 5 &f the qudian G Act, 
1922, for the words ‘‘one anna” the words ‘ont anna and six 
pies” shall be substituted. . 


8. In sub: section (7) of section 19 of the Indian Paper Cur- 
rency Act, 1923, for the figures ‘‘1930’’ the figures ‘‘1931”’ shall 
be substituted. 


9. With effect from the 1st day of April, 1930, section 7 
of the Indian Finance Act, 1926, shall be repealed. 


SCHEDULE TI. 
AMENDMENTS TO BE MADE IN SCHEDULES II anp III TO THE 
Inpian Tarirr Act, 1894. 
[See section 4.] 
1. th Item No. 19. of Schedule II, the words ‘‘nickel, bronze, 
and copper” shall be omitted. 
2. In Item No. 29 of Schedule II, the words ‘‘and silver’’, 
in both places Where they occur, shall be omitted. 


3. For Item No. 34 of Schedule II, the following shall be 
substituted, namely :— 





“34 1 SUGAR, excluding confectionery (see | RS. A 
No. 124)— | 
° (1) Sugar, crystallised or soft 23 Dutch | Cwt. si 6 0 
Standard and above. 


to 23 Dutch Standard but not 


© E 
| (2) Sugar, crystallised or soft inferior | Cwt. ae 5 8 
f inferior to 8 Dutch Standard. 


(3) Sugar, below 8 Dutch Standard and | Ad valorem .. 25 per cent. 





° sugar-łandy. plusone rupee 
$ e and eight 
| annas per 
, cwt. 
ai (4a Molasses t í 3 7 Ad valorem .. | 25 per cent.” 





4. In Item No. 40 of Achedals XI, for the JA “six pies” 
the words ‘‘three pies” shall be substituted. 


5. After Item No. 43-B of Schedule II, she following heading 
and item shall be inserted, namely :— 


` “METALS. 

43.BB% SILVER BUISLION and coin, not otherwise { Ounce .. (> Four annas.” 
specified, and silver sheets and plates 

e which have undergone no process of 


manufacture subsequent to rolling. © 
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6. Item No. 45 of Schedule IT shall be omitted. 
7. In Item No. 4 of Sehedule III, for the figures ‘‘0 3’’ the 
words ‘‘Two annas and three pies” shall be substituted. 


we 
e 


e SCHEDULE II. 


e = 
SCHEDULE TO BE INSERTED IN THE INDIAN Post OFFICE Acrt, 1898. 


[See section 5.] 
‘THE FIRST SCHEDULE. 
InnLAND Postage RATES. 


° [See section 7) 


Letters. 

For a weight not exceeding two and a. half tolas -. One anna. 
For every two and a half tolas, or fraction thereof, 

exceeding two and a half tolas bee nS .. One anna. 

Postcards. 
Single dy fas ws Pa oS oy ae .. Half an anna. 
Reply or me zi P fs te .. One anna. 
Book, Pattern and Sample Packets. 
For every five tolas or fraction thereof .. ed Half an anna. 
Registered Newspapers. 
e 

For a weight not exceeding eight tolas .. s: :2 Qmarter of an anna. 


For a weight exceeding eight tolas and not exceeding 
twenty tolas és ae g% 2 

For every twenty tolas, or fraction thereof, excceding 
twenty tolas : ae 


Parcels. 


Half an anna. 


Half an anna. 


For a weight not exceeding twenty tolas is .. Two annas. 


For a weight exceeding twenty tolas and not exceeding 


forty tolas fr . Fow annas. 


For every forty tolas, or fraction thereof, exceeding 
forty tolas ` n ia 


SCHEDULE III. s 


[See section 6.] 





PART I.. 
RATES or ĪNCOME-TAX. 
e 


A. In the case of every individual, Hindu undivided 
family, unregistered firm ald, Other association of 
individuals not being a registered: firm or a company— 

(1) When -the total income is less than Rs. 2,000. 


{2) When the total income is Rs. 2,000 or upwards, 
but is less thaw Rs. 5,000. 

(3) When the total income is Rs, 5,000 or upwards, 
but is less than Rs. 10,000. 


Four annas.?? 


Rate. 


Nil. s 

Five pies in the 
rupee. ; 

Six pies in the 
rupee. 
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(4) When the total income is Rs. 10,600 or upwards, 
but is less than Rs, 15,000. 

(5) When the total income is Rs, 15,000 or upwards, 
hut is less than Rs, 20,000. e 

(6) When the total income is Rs. -20,000 or upwards 
but is less than Rs. 30,000. 

@ 

(7) When the total income is Rs, 30,000 or ypwards, 

but is less than Rs. 40,000. 


(8) When the total income is Rs. 40,000 o® upwards: 


B. In the case of every company aud registered firm 
whatever its total income. 


PART II. 


: RATES oF SUPER-TAX, 


In respect of the ©xc&s over fifty thousand rupees of total 
ineome— : 
(1) in the case of every company 


(i) in respect of the first twenty-five thousand 
rupees of the excess. , 
(ii) for every rupee of the next twenty-five thousand 
(it) for every rupee of the next twenty-five thousand 
rupees. of such excess, 


(b) in the case of every individual, unregistered firm and 
other association of individuals not being a registered 
firm or a company, for every rupee of the first fifty 
thousand rupees, of such excess. 

° (ey in the case of every individual, Hindu undivided 
family, unregisfered firm and other association of indi- 
viduals not being a registered firm or a company— 

e (i) for every rupee of the second fifty thousand 
rupees of such excess. : 
e e 
(ii) for every rupee of the next fifty thousand 
rupees of such excess. g 

(ii) for every rupee of the next fifty thousand 

rupees of such excess. 


° (iv) for every rupee of the’ next fifty "thousand 
rupees of such excess. 


A e 
(v) for every rupee of the next fifty thousand 
`  rùūpees of such excess. 
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Rate. 

Nine pies in the 
rupee. 

Ten piesin the 

" mmpee. 

One anna and 
one pie in the 
rupee, 

One anna and 
four pies in 
the rupee, 

One anna and 
seven pies in 
the rupee. 


One anna and 
seven pies in 
the rupee, 


Rate. 


One anna in the 
rupee. 


Nil. 


One anna ard 
one pie in the 
rupee. 
One anna and 
one pie in the 
rupee, 


One anna and 
seven pies in 
the rupee. 

Two annas and 
one pie in the 
rupee. 

Two annas and 
seven pies in 
the rupee. 

Three annas and 
one pie in 
the rupee, 

Three annas and 
seven pies in 
the rupee. 


a 
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i Rate. 
(vi) for every rupee @ the next fifty thousand Four annas ang 
rupees of such excess, one pie in 
e the rupee. 
(vit) for every rupee ge the next fifty thousand our annas and 
rupees ef such excess. seven pies in 
Š , the rupee. 
(viii) for every rupee of the next fifty thousand ®Five aanas and 
rupees of such excess, one pie in 
; the rnpee. 
(iz) for every rupee of the next fifty thousand Five annas and 
rupees of such excess seven pies in 
the rupee, 


(x) for every rupee of the remainder of the excess. Six annas and 
one pie in the 
rupee. 


THE TRANSFER OF PROPERTY (AMENDMENT) 
SUPPLEMENTARY ACT, 1980. 


Act No. XVI oF 1930. 


Preratory Novte:—The following are extracts f£¥om® the Statement of 
Objects and Reasons annexed to the Bill:— 


‘‘Olause (0) of rule 1, Order XLIII of the First Schedule to the 
Code of Civil Procedure, 1908, gives a right of appeal from an order passed 
under rule 3 or rule 8 of Order XXXIV refusing to extend time for the 
payment of mortgage money. By section 4 of the Transfer of Property 
(Amendment) Supplementary Act, 1929, the provisions of rvles 3 and 8 
regarding the extension of time will appear in rules 2 and 7; and the 
teferences in clause (0) of rule 1, Order XLIII, should be corrected 


accordingly. e : 


In rule 4 of Order XXXIV of: the Code of Civil Procedure, 1908, a 
provision has been inserted by the Transfer of Property (Amendment) 
Supplementary Act, 1929, making it clear that in the case of suits for 
sale a Court has power to extend the time for payment of the mortgage 
money. It is desirable that there should be a right of appeal agajnst ‘an 
order passed thereunder refusing an extension of time, as sub-rule (2) of 
rule 4 is identical in principle and almost identical-in words with sub-rule 
(2) of rule 2 aml sub-rule (2) of rule 7. Hence a reference to rele 4 is 
required in clause (0) of rule 1 of Order XLIII,’’—(Statement of Objects 


and Reasons.) P ° 
Z ' [2nd April, 1930.] 
‘An Act to amend the Trowsfer of Property (Amendment)* 
Supplementary Act, 1929, for a certain purpose. ° 


WHEREAS it is expedient to amend the Transfer of Property 
(Amendment) Supplementary Act, 1929, for the purpose here- 
inafter appearing; it*is hereby enacted as follows:— 

1. This Act may be called THE TRANSFER or PROPERTY 
(AMENDMENT) SUPPLEMENTARY Act, 1930. 


Short title. 


Insertion of 
new section 
7-A in Act 
XXI of 1929. 


Amendment 
of rule 1 of 
Order XLIII, 
Schedule I, 
Act V of 
1908. 
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2. ‘After section 7 of the Transfer of Property (Amend- 
ment) Supplementary Act, 1929, theefollowing section shall be 
inserted, namely :— 


‘7-A. In clause (0) of rule 1 of Order XLII? of the First 
Schedule to the Code of Civil Procedure, 2908, for the words 
‘under rule 3 or rule 8’ the words under rule 2° rule 4 or rule 
7’ shall be swabstituted.’’ ° 


THE COTTON TEXTILE INDUSTRY (PROTECTION) 
ACT, 1930. 


Act No. XVII or” 1980. 


+ 

Preratory Nore:—The following are extracts from the Statement of 
Objects and Reasons :—For several years the cotton textile industry though 
one of the oldest organized industries in’ India has been passing through a 
period of great difficulty. Since the war its internal organization has not 
becn re-adjusted tg an extent sufficient to enable to meet severe competition 
from other countries where organization has already taken place. The 
condition of the industry ig, in fact, very much that contemplated by the 
Fiscal Commission “whén in paragraph 100 of their report they included in 
the category of industries to which protection might be granted an industry 
which, though not young, was suffering from some temporary deterioration 
or atrophy. From the evidence in the possession of Government it appears 
that during the last three. years, and. particularly in the last six months, the 
pressure of external competition has intensified, and that the cotton mill 
industry throughout India is depressed, though the extent of the depression 
varies: at different centres. In Bombay Island, where in two successive 
years the mills have passed through prolonged and exhausting labour dis- 
putes, a stage hasbeen reached when the continued existence of the industry 
ig endangered. External competition is most severe jn the elass of plain 
grey goods which form a high proportion of the output of the Indian mills 
and particularly of those situated in Bombay Island. In these circumstances, 
emergency measures are called for in order to give the industry temporary 
shejter and time to re@®ganize itself and increase its efficiency. It appears 
further that the depression in the industry is due not to the competition 
of goods imported from the United Kingdom, but of goods imported from 
elsewhierg. ‘ 


%. In order to effect its object the Bill seeks to impose (a) a pro- 
tective duty of 20 per cent. ad velorem on eStton piecg-goods of all classes, 
and (b) a protective minimum specific duty of 34 annas a pound on plain 
grey goods, these duties being applicable to goods not manufactured in the 
United Kingdom. Goods made in the United Kingdom will be subjeet ozly 
to the ‘revenue duty. The specifie minimum duty is required .in order to 
afford adequate protection to the Indiai mills in respect of that class of 
goods where external competition is most severe. 

3. Tt is proposed that the protective duties should remain in foree 
only for a period reasonably sufficient to enable the industry to reorganize 
it®lf, For this reason, the Bill fixes the 31st March, 1933, as the limit 
of the period within which the duties will operate. The 20 per cent, ad 
valorem duty will come into force as soon as the Bill becomes law, and the 
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date from which the minimum specifie duty will take effect will be fixed 
by notification, This is necessary in order that shippers may have time to 
mark consignments of plain gr@ goods for weight. 


4, The Bill also takes the opportunity to extend for a further period 
of three years he operation of the Indian Tariff (Cotton Yarn Amendment) 
Act, 1927. That Act was pass@d to meet competition from garn produced 
in Japan under éndustf®al conditions which were unfair by reason of the 
absence of any restriction on the®night work of women in the mills. With 
the passing of the Japanese Factory Law of 1929 the unfair element in 
Japanese competition has disappeared. Meanwhile the total imports of twist 
and yarn from China ilfcreased from 945,000 Ibs. in 1926-27 to 12% million 
Ibs. in 1927-28 and to 114 million Ibs. in 1928-29, imports during the whole 
of the latter year having been subject to the specific minimum duty. The 
imports for the first nine months of the current financial year were 74 million 
Ibs. Until January of this year Chinese law placed no limit on the hours 
of work either of men cr women, and no restriction on the employment of 
children. Information has very recently been received that ou the 16th 
January, 1930, a law was promulgated in China which prohibits child labour 
and the night work of women, and limits the hours of work generally, but 
no evidence is forthcoming to show that any steps have been taken to make 
this law effective. In these circumstances, Chinese mills must still be regarded 
as. possessing an unfair advantage justifying continuance of the minimum 
specific duty imposed in 1927.’’ : 


[4th April, 1930.] 

An Act further to amend the Indiah Tariff Act, 1894. 

WHEREAS it is expedient further to amend the Indian Tariff 
Act, 1894, in order to protect the cotton textile industry in British 
India in respect of the manufacture of cotton piece-goods, and 
in order to continue for a further period the protection already 
given to that industry against competition in cotton yarn pro- 
duced under industrial conditions which enable such yarn to be 
produced at a cost below that at which it can be produced in 
British India; it is hereby enacted as follows :— ° 
_ 1. This Act may be called, Tue Corton TEXTILE INDUSTRY 
(Protection) Act, 1930. 

2. (1) After Item No. 156 of the Secopd Schedule to the 
Indian Tariff Act, 1894, the following heading and Itene shall 
be inserted, namely :— 


‘WARNS AND TEXTILE FABRICS. Š 


156-A } COTTON PIEGE-GOODS (ther than femts 
- of not more than nine yards in length)— 
(a) plain grey, that is, not bleached or 
dyed in the piece, if imported in pieces 
which either are without woven head- 
ings or contain any lengde of more 


than nine yards which is not, divided ° 
by transverse woven headings— 5 
(i) of British manufacture ..| Ad valorent..| 15 per” cent. 


or 34 annas 
per pound,e 
whichever 

is higher, 





Short title. 


Amendment 

of the Second 
Schedule, Act 
VIII of 1894. 


Amendment 

of the Second 
Schedule, Act 
VIII of 1894. 
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| Gi) not of British manufacture .. `) Ad valorem.. | 20 per cent. 
: | or 3 1/2 annas 
° per pound, — 

j whichever 

: ! is higher. 
(4) others— 
(i of British manufacture e; Ad valorem..| 15 per cent. 
e 
(ii) not of British manufacture @ .. | 4g valorem...) 20 per cent.” 


(2) The amendment made by sub-section (1) shall have 
effect only up to the 31st day of March, 1933. 

(3) The words ‘‘or 34 annas per pound, whichever is 
higher” appearing in the fourth column of Item No. 156-A’ of ' 
the said Second Schedule, as inserted by sub-section (1), shall 
not have effect until such date as the Governor-General in Council 
may, by notification in the Gazette of India, appoint. 

3. (1) In item No. 44 of the Second Schedule to the Indian 
Tariff Act, 1894, after the figure and words ‘‘5 per cent.” the 
figure and words ‘‘or 14 annas per pound whichever is: higher”? 
shall be added, 

(2) The amendment made by this section shall have effect 
only up to the Sls} day of March, 1933. 


THE SILVER (EXCISE DUTY) ACT, 1930. 





Aor No. XVIII or 1930. 


Prerarory Nore:—The following are extracts from the Statement of 
Objects and Reasons annexed to the Bill:— 


The Indian Finance Bill introduced on the 28th February 1930 in- 
cludes a proposal for the levy of a customs duty of four annas per ounce 
on silver bullion and coin. If this proposal is accepted, the effect will be 
to raise the internal price of silver, which will give a corresponding bounty 
to local producers of gilver on so much of their output as is sold in India. 
This eguld be neglected when there was an import duty on silver bullion 
before, since the production of silver in India was then very small; but 
the position is now entirely different and one concern in Bnrma has an 
output*of six to seven million ounces a year. It is thergfore proposed to 
impose a countervailing excise duty on silver produced in India, power being 
taken to exempt any silver produved in ‘Indi& and expgrted out of India.’’— 
(Statement of Objects and Reasons.) ` 

e 





a’ ‘(4th April, 1930.] 
e An Act to provide for the imposition and collectiom of an 
° excise duty on silver. 
e Wuereas it is expedient to impose an excise duty on silver 
and to provide for the collection thereof$ it is hereby enacted 
as follows :— 
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1. (1) This Act may be called THe SILVER (Excise Dury) 
Act, 1930. 


e 
(2) It extends to the whole of British India. 


2.° In thil Act ‘‘silver works” means any place where silver 
` is extracted from Ore. Po : 

3. (1) Thete shall be coblected at every silver works on all 
silver produced in *such works, which. is issued out eof the pre- 
mises of such works gn and after the 17th day of March, 1930, 
a duty at the rate of four annas on each ounce. 


(2) If any duty payable under sub-section (1) is not paid 
within the time fixed by a notice issued in accordance with any 
rules made in’ this behalf under this Act, it shall be deemed to be 
an arrear, and the authority to which such duty is payable may, 
in lieu thereof, recover any sum not exceeding double the amount 
of the duty unpaid which such authority may in its discretion 
think it reasonable to require. 


(3) Any arrear of duty, or any sum recoverable in lieu 
thereof under sub-section (2), shall be recoverable as an arrear 
of income-tax in any manner prescribed in section 46 of the 
Indian Income-tax Act, 1922. i ° s 


4. (1) No person shall issue any silvér owt af the premises 
of any silver works except in accordance with the provisions of 
rules made under section 6 regulating such issue, or, until such 
rules are made, in accordance with the general or special orders 
of the Local Government. f 


(2) Whoever contravenes any such rule or. order shall be 
punishable with fine which may extend to one thousand rupees 
or to a sum double the amount of the duty on any silver issued 
in contravention of such rule or order, whichever i§ greater. 


5. The Governor-General in Council may, by notification 
in the Gazette of India, declare that any of the provisions of the 
Sea Customs Act, 1878, relating to the levy ef and exemption 
from customs duties, drawback of duty, warehousing, offences 
and penalties, confiscation, and the procedure relating to offences 
and appeals shall, with such modifications and alterations as he 
may consider necessary or desirable to adapt them to the cireum- 
stances, be applicable in regard to lik% matters in respect of the 
duty on silver imposed by section.3. 


6. (1) The Governor-General in Council may, by notifica- 
tion in the Gazette of India, make rules— 


e 
(a) imposing on owners of silver works the duty of, fur- 


nishing returns and keeping records and books, 

prescribing the form of such returns, records ande 

books -and® the particulars to be contained therein, 

and the manner in which the same are to be verified, 
I—16 


Short title 
and extent, 


Definition. 


Imposition 
and collection 
of an excise 
duty on silver. 


Issue of sil vér 
from silver 
works. 


Application of 
the provisions 
of Act VIII 
of 1878 to the 
excise duty on 
silver, 


Power to 
make rules. 


r 


e 
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and all such -other conditions thereof as may be 


necessary ; P 
(b) providing for the regulation of the issue of silver out 
of the premises of silver works; o * 


(ce) *providing for the assessn&gnt of «the duty, the issue of ` 
notices requiring payment, the authority to whom 
e the duty shall be payable, and for the vecovery of 
arrears; 
(d) providing for the inspection of ‘silver works; and 
(e) generally, for carrying into effect the provisions of this. 
Act. 
(2) ‘Such rules may provide that any breach thereof shall 
be punishable with fine which may extend to five hundred rupees: 


Provided that the breach of any rule made under clause 
(b) of:-sub-section (1) shall be- punishable “2 the penalty 
prescribed in sub-section (2) of section 4. 


THE INDIAN COMPANIES (AMENDMENT) ACT, 1920. 





e w Acr No. XIX or 1930. 


Preratory Nore:—The following extracts from ‘the Statement of 
Objects and Reasons would show the necessity for the passing of this amend- 
ing Act:— : 


Ci t kene of the main Objects in “passing the Indian Companies Act, 1913, 
‘was to ensure that the accounts of companies are properly audited, and 
section 144 of the Act deals with the appointment and qualification of 
auditors. Under sub-sections (1) and (2) .of this section, the Local Gov- 
erliment ‘is’ the statutory authority for the grant of certificates to persons 
vutitling’ them to act as auditors of publie companies aud to make rules 
providing. for the grant of such certificates. Thé’*proviso’ to sub-section (1) 
also empowers the Governor-General in Council to declare that the members 
of specified institutions or associations shall be entitled to be appointed and 
to -act as auditors of companies throughout British India. 


e The existing arrangements were not intended to be more than temporary 
and frausitional. Ib is doubtful whether. the provisions of section 144” of 
the Indian Companies Act are in consonance. with the classification of sub- 
jects | under the existing constitution, and it is considered to be desirable 
that definite steps should now be taken to prepare a way for advance towards 
the ideal system of an autopomous association of accountants able to 
assume complete responsibility for the maintenance of the requisito standard 
of professional qualification, discipline and conduct of its members. 
Further, during the last few years a large increase*has taken place not only 
in the number of joint stock companies in India, but also in the range of 
their activities, which frequently extew#l® beyond the limits of a single pro- 


è vinee.. Not only, therefore, is a high standard of professional qualification 


necessary “but it æ also necessary that this standard should be uniform 
throughout the country. With these objects in view the Government of India 


elinve caused the whole position to be re-examined and have prepared a eom- 


prehensive scheme, in eonsultation with Local Governments and commercial 
and other bodies interested. This scheme proposes to transfer the power to 


ts 
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grant auditors’ certificates and to make rules for the grant of such certifi- 
cates from the Local, Government to the Governor-General in Council, and 
provides for the appointment or an Indian Aceountaney Board, consisting 


of pergons representing the interests principally affected or having Special ` 


knowledge of @#tountancy, to ‘advisé the: Governor-General in Council on 
all matters concerning the granteof auditors’ certificates and go assist him 
in maintaining the starflards “of qualification and conduct required of 
auditors. -It’ also provides for the®appointment of local accourtaney boards 
at important centres “tor the- purpose of advising the Indian’ Accountancy 
Board and the .Governor-General in Council on any matters that may be 
referred to them. 7 

The object of the Bill is to take the necessary power to give -efféct to 
‘ this ‘scheme. The more. important changes ech it ‘is proposed to make 
in the law are:— : 
(1) the substitution in section 144 of the Govern General in Council 


for the Local Government as the statutory authority for granting auditors’. 


` certificates and for making rules for the grant of such certificates; ; and 


i (2) the abolition of the power to allow members of specified societies 
to act as auditors without certificates.”?— (Statement of Objects and 
Reasons.) 

‘The- Following are extracts fon the Report of the Select Committee: —- 

f Clause 2—We have added to proposed section 144 (2), a provi- 
sion that the rules should provide for renewal and cancellation of certificates. 
At the same time we have deleted the reference to conditiong and restrictions. 
from proposed section 144 (2-B) which as it stood might have been. inter- 
preted as authorising territorial restrictions whick we ooonsider undesirable. 

We havo also inserted a proviso to the effect that certificates shall not 
be withheld merely beeause the applicant is not a ‘regularly practising 
accountant. ‘We do not consider that an otherwise qualified accountant 
should be debarréd from auditing accounts simply on the ground that 
accountancy is not his sole occupation. 


We are agreed that the first members of the Central and Local "Advisory 


Boards should be nominated by the Governor-General in Council for a fixed 
period. We consider, however, that, ‘on reconstitution,: the Boards should 
` contain a progressively increasing elected element. We have accordingly 
made slight amendments in proposed section 144 (2- -A) (e) md (f) in order 
to render this possible. ` 

. Clause 3—We consider that, in addition to the temporary safeguard 
afforded. by -this clause to.persons entitled under the existing law to audit 
accounts, they shóuld be entitled, on payment of the ugual fes, to enrolment 
in the proposed register of accountants and have provided accordingly? 
This amendment will not exempt such persons from'liabitity to removal from 
the register for misconduct, ete (Report of the Select Committee.) 


: i e © [4th April, 1930.] 
An Aci further togamend the Indian Companies Act, 1918, 


for certain purposes,’ 


WHEREAS it is expedient fittther to amend the Indian Com- 
panies: Act, 1918, for the purposes hereinafter appearing ; it is 


hereby enacted as follows :— 


Zigi 


1. (1) This Act may be called’ THE INDIAN COMPANIES, Shor ttitle 


(Amenpment) Act, 1930, T 


mencement, 


Amendment 


of section 144, . 


Act VII of 
4913. 


124 THE MADRAS LAW JOURNAL SUPPLEMENT. [XIX oF 1930. 


(2) It shall come into force on such date as the Governor- 
General in Council may, by notificatign in the Gazette of India, 
appoint. 


2. In section 144 of the Indian Companies Att, 1913,—~ 
(a) fn sub-section (1),— e ° i 
(i) for the words ‘‘Loc#l Government’? the words 


“Governor-General in Council’’ shall be substituted; and 


(ii) for the proviso the following proviso shall be substi- 
tuted, namely :— . 
“Provided that a firm whereof the partners all hold - 
such certificates may be appointed by its firm-name 
to be auditor of a company, and may act in its firm- 
name.’’; and 


(b) for sub-section (2) the following sub-sections shall be 
substituted, namely :— 

“(2) The Governor-General in Council may, by notifi- 
cation in the Gazette of India and after previous publication, 
make rules providing for the grant, renewal or cancellation of 
such certificates and prescribing conditions and restrictions for 
such grant, renewal or cancellation: k 

Proviged*that nothing contained in such rules shall pre- 
clude any person from being granted a certificate merely by 
reason that he does not practise as a publie accountant. 

(2-A) Im particular, and without prejudice to the gene- 
rality of the foregoing power, such rules may— 


(a) provide for the maintenance of a Register of 
Accountants entitled to apply for such certifi- 
e cates; , 
(b) prescribe the qualifications for enrolment on the 
Register and the fees therefor; 
(c) provide for the examination of candidates for 


Oe ehrolment, and prescribe the fees to be paid by 
examinees; i 
fà (d) prescribe the circumstances in which the name of 
any person may be removed fromm or restored to 
the Register ; Ş Š l 


(e) provide for the establishment, constitution and 
procedure of an Indian Accountancy Board, 
consisting of persons representing the interests 
principally affecfed or having special knowledge 

K eof accountancy in India, to advise him on all 
matters of administration relating to account- 


e ancy, and to assist him in maintaining the 


standards of qualification and conduct of persons 
enrolled on the Register; and 
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(f) provide for the establishment, constitution and 
proceduregof local accountancy boards at such 
centres as the Governor-General in Council may 

at e select, to advise him and the Indian Accountancy 


Board on any matter that may be, referred to 
e ther. . 


(2-B) The holder of -a certificate granted under this sec- 
tion shall be entitled to be appointed and act as an auditor of 
companies throughotit British India.” 


3. (1) AN certificates granted by Local Governments before 
the commencement of this Act entitling the holders, and all 
declarations made before the commencement of this Act by the 
Governor-General in Council entitling the members of any speci- 
fied institution or association, to be appointed and to act as 
auditors of companies throughout British India shall be deemed 
to be cancelled on the expiry of one year from the commencement 
of this Act: 


Provided that the Governor-General in Council may direct ` 


that any such certificate or declaration shall remain in force for 
a further period not exceeding one. year: 
Provided further that any person who— 
(a) was entitled immediately before „thg commencement 
of this Act by reason of any such certificate or 
declaration to be appointed and to act as an auditor 
of companies throughout British India, and 
(b) has at any time, after he became so entitled and betore 
the commencement of this Act, resided in India, 
shall, if he possesses such qualifications as to good character and 
on payment of such fee as may be prescribed under clause (0) 
of sub-section (2-A) of section 144 of the Indian Companies Act, 
1918, be entitled to be enrolled on the Register of Accountants 
referred to in that sub-section. 
(2) Persons holding restricted certificates granted by 
Local Governments before the commencement of this Act entitling 
them to act as auditors within a province may continue so*to act, 
on such conditions as may be prescribed by the Governor-General 
in Council in ules made by notification in the Gazette of India 
and after previous publication. 


THE DESTRUCTIVE INSECTS AND PESTS (AMEND- 
MENT) ACT, 1930. 
oe 
Act No. XX or 1980. , 


Preratory Nore:—The following are extracts from the Statement of 
Objects: and Reasons:'— e ° 
The import into British India of any article or class of articles likely 

to cause infection to any crop is at present regulated by rules framed under 


Certificates 
granted 
before the 
com mente- 
ment of this 
Act, 


Short title. 


Amendment 
of section 2, 


Act IL of 
1914. . 
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the Destructive Insects and Pests Act, 1914. The term-‘import’ as defined 
in that Act means the bringing or taking by sea or land. It does not in- 
clude bringing or taking by air. The introduction of regular air mail 
services has introduced a new. method of import which was not contemplated 
when the Act was passed and nas created a new risk. This rBk is especially 
grave in the case of such pests as the Medifrranean fruit fly, owing to the 
short time that may elapse between the loading of tife infested material and 
its delivery in India. The Mediterranear? fruit fly ig. not yet known to 
occur in India @ut has invaded South Africa, Australia, New Zealand and 
Hawaii and has proved a most serious pest of fruit and vegetables in those 
countries. The amendment of the Destructive Insecfs and Pests Act, 1914, 
which is now proposed’ will enable steps to be taken to prevent the iutro- 
duction through the medium of air transport.of this and other pests, more 
especially fruit pests which have not so far been found in India.’’—(Statement 
of Objects and Reasons.) A ii 


` [4th April, 1930.] 

An Act to amend the Destructive Insects and Pests Act, 1914, 

- ~ __ Jor a certain purpose. A 

Wuereas. it is expedient to amend the Destructive Insects 
and Pests Act, 1914, for the purpose hereinafter appearing; it 
is hereby enacted as follows :— i : 

1. This Act may be called THE DESTRUCTIVE INSECTS AND 
Pests (AMENDM=N?) Act, 1930. 


"9. In clause (b) of section 2 of the Destructive Insects and 
Pests Act, 1914, for the words ‘‘or land”, the words ‘land or 
air’’ shall be substituted. 





“THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1930. 





‘Aor No. XXI or 1980. 


.. - Preratory Nove:—The following Report of the First Select Committee 
on the Bill further to amend the Indian Income-tax Act, 1922, for certain 
puxposes was presented to the Legislative Assembly on the 26th February 
1929:—* s a 
We, the undersigned Members of the Select Committee to which the 
f s Bill further to amend the Indian Incompe-bax Act, 1922, 
Papers Nos. I to for certai f 3 . à 
VII or certain purposes was referred, have considered the 
. Bill and th@ papers noted in the margin, and have 
now the honour to submit this our Report, with the Bill as amended by us, 
annexed thereto. ` : e 


The Committee met on the 3rd and 5th March 1928, and the Ist 
and 2nd February 1929. Our deliberatofs have resulted in considerable 
atterations of the details of the Bill although not, we think, jn its general 
principles. These alterations we now propose to refer to clause by clause 
omitting reference to minor, alterations of a purely drafting nature. 


® Clause 3—We have omitted the words ‘cande assess it as if it were 
unregistered’? as otiose. If the registration is cancelled, the firm can only 
be assessed as an unregistered firm, . 
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Clause 4.—This clause we have found to require very careful considera- 
tion, and we have expended a considerable amount of time in the discussion 
of it. e 


As regards sub-section (1) of the proposed new section 23-A, we agree, 
in the first pRice, with those criticisms which point out that there may be 
perfectly genuine firms of whid one member only is competgnt to bind the 
„firm by his act, ewhile,® on thl other hand, we consider that the sub-section 
as drafted could easily be evade? by an unwritten agreement or understand- 
ing under which a deed of partnership giving such powers tẹ all the partners 
could be rendered a practical nullity and the actual power placed in the 
hands of one partner °only. We further agree that it is very important 
that, as is provided in the case of companies in the English Act, the real 
purpose of the sub- section should be clearly stated and its provisions con- 
fined to cases where a firm or association has been formed and is used really 
and principally in order that one ox more of its partners may evade the 
incidence of income-tax. Finally, we have added an Esplanation to make 
it clear that firms such as are common in India in which one man puts up 
the whole or the major portion of the capital and is the principal partner 
in possibly a dozen or more firms with working partners associated with 
him, are not necessarily to be deemed to have been formed for the purpose 
of evasion. We think that the sub-section as now redrafted is a reasonable 
solution of the objections which have been taken to the original proposal. 


As regards sub-section (2) of the proposed new section 23-A, we are 
convinced that the criteria contained in clauses (a), (b) anà (e) of the 
sub-section as originally proposed would fail to achieve %the desired object. 
These clauses would not in fact have limited the operation of the sub-section 
to private companies only because, as many of “the @bjegtors have failed to 
observe, the conditions were to be alternative and not cumulative. On the 
other hand, it would have been perfectly easy for any person to form a 
public company having none of these attributes and yet actually under 
the control of a single person. As in the case of sub-section (1), we are 
also impressed with the importance of having. the real purpose of. the enact- 
ment -clearly stated in the body of- the sub-section. After exhaustive dis- 
cussions, therefore; we have adopted a sub-section which follows fairly 
closely, with necessary modifications, section 21 of the English Finance Act, 
1922, as amended and amplified by section 31 (3) of the English Finance 
Act, 1927. The most important feature of the sub-sectidh as now drafted 
is*perhaps tke proviso that it is not to apply to a company which is a 
subsidiary company or in which the public is substantially interested, and 
for the purpose. of fixing the meaning of the latter expression we have 
formed the view that the definitions in the English Act are as satistactory 


as it is possible in all the- circumstances to, devise. è 


‘We have further added to the new section 23-A three sub-sections. 
Sub-section (38) provides that any firm, association or company must be 
given an oppor®unity of being heard before orders are passed ufider the 
section. Sub-section (4) proviges in the case of a flim or association that 
the additional tax payable by a member may, in default of payment by 
him, be recovered from the firm or association, aud in the case where the 
individual members of a company have become liable to additional tax 
in respect of undistributed profits, that the proportionate part of tax pay- 
able on such undistributed profitssshail be recoverable only from the com- 
pany. Sub-section (5) provides that where undistributed profits have bequ 
included in the total income of individual members ofa company they shall 
not, if they are subsequently distributed, be taxable again in the hands of 
the individual. 


Clause 5 of the Bilt as amended (Clause 9 of the Bill as introduced). — 
We consider that the definite provision which the Bill is to make for thẹ 
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procedure in the matter of registration of firms would be more suitably 
inserted in the Income-tax Act as section 26-A rather than as section 39-A, 
As regards the subject-matter of the new s@tion we have considered very 
carefully the provision originally made in sub-section (3) allowing an 
Tncome-tax Officer to refuse registration to any associationeof indivYduals 
which is in his opinion not a firm. We thigk, in the first place, that such 
a provision is “unnecessary in view of the p®visionp of sub-section (1) of 
the new section 23-A which gives power go the Income-tax authorities to’ 
treat the members of a firm as individuals, ignoring® the constitution of 
the firm as such, aud of his undoubted power under the Act as it now 
stands to refuse registration to a concern which ow the face of the deed 
of partnership is not a firm as defined in the Act. In addition to this we 
observe that there is undoubtedly a large body of opinion which holds that 
the sub-section would place in the hands of Ineome-tax Officers a power 
which, although it might not in actual practice be abused, is liable. to be 
misconceived and thus to hamper and discourage the formation of perfectly 
genuine partnerships for business purposes. At the same time we realize 
that it should not be possible for persons to obtain registration of an 
enterprise as a registered firm which is in fact nothing more than a one- 
man concern and we think the object in view can be satisfactorily met by 
making provision for the verification of an application for registration 
and by imposing by an amendment of section 52 of the Act a penalty upon 
any one who makes a false verification. The result is a small amendment 
in sub-section (2) of the new section 26-A and of section 52 of the Act; 
and the omission of sub-section (3) of the new section. 


Clause 6 (Clause 5 “of the Bill as introduced) —We have agreed to 

this clause with one small frafting amendment. 
e s 

Clause 7.—This clause is new. Clause 11 of the Bill as introduced 
provided a reference to the High Court on questions of fact as well as of 
law in cases. where the income-tax authorities proceed against firms, asso- 
ciations and companies under the new section 28-A, Several of the High 
Courta‘liive taken strong objection to this proposal. They point out that 
not only would this involve a great inerease in the work of High Courts 
but also a new principle would be introduced into the law relating to the 
jurisdiction of High Courts by making it tue arbiter of facts, a principle 
which might have serious repercussions in other branches of jaw. We are 
agreed that these “objections are fatal to the original proposal and consider 
that the only possible alternative is to provide, as we do in this clause, for 
the reference of cases of this nature to: Boards of Referees. The actual 
provisions governing the constitution and procedure of these Boards we 
propose to leave to rulps, but as the matter is of great importance to the 
cormfmergal community we desire to outline briefly the manner in which 
we think they should ‘be constituted. We may here observe that the rules _ 
will, as in the case of other rules made under the Aet, be made after 
previous® publication. The outline of our proposals is as» follows:— 


(1) The members of each Bod of Referees should be chosen from 
an All-India panel constituted and maintained by tĦe Central Board of 
Revenue. If will be the duty of the Central Board of Revenve to appoint 
a number of persons from each province who are willfg to serve on Boards 
of Referees and to appoint such number from each province as is propor- 
tionate to the size and commercial imposmdénce of the province. 


j (2) On receipt of an application by the Commissioner of Income- 


tax for "the reference of a case to a Board of, Referces he will appoint a 
. Board consisting of three, four or five members according to the magni- 
tle of the case and of the issues involved. Hg should be directed to 
avoid selection of persons likely to show bias either for or against the 
appellant and should carefully consider the risk of an appellant being 
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compelled to disclose the details of his business to a trade rival. Apart from 
this, although there will not be separate panels for each province, the 
Commissioners would normally®choose a panel from those residing in tho 
neighbourhood so as to avoid inconvenience and loss of time in travelling. 


°(3) Thee names selected by the Commissioner should be communi- 
cated to the appellant within me week, and the appellant giould then be 
given a reasonable tim®, say %5 days, within which he may object, with- ° 
out giving reasons, to the inclusion of any name and at the same time may 
name not less than five members of the panel to whom he evill not object. 
The Commissioner will then proceed to substitute a fresh name for any 
name to which objectioh has been taken, but he should not be bound by 
the list of names submitted by the appellant. If he takes a name from | 
-the appellant’s list no objection to that name should be allowed. <As 
regards any other names, the appellant should be allowed one more oppor- 
tunity to raise objections. Thereafter, that is to say, in the case where 
the appellant has twice objected to a panel as proposed to be constituted by 
the Commissioner, the final composition of the Board should be settled by 
the Central Board of Revenue. i 


san (4) The date and place of meeting of a Board should be fixed by. 
the Commissioner of Income-tax after consulting the members, ‘ 
(5) The members should elect a Chairman from among the non- 
official members of the Board and thereafter the procedure will be directed 
and controlled by him. j 3 : 
(6) The decision of a Board should be the decision of the majority 
of members present and signing the same. All member? who are present 
should sign but any member should have the right to record a dissenting 
minute. In the case of an equality of votes ‘he Chaigman should have 
a casting vote and any decision which is signed by not less than half. of 
the members .should be deemed to be a valid decision. Provided these 
conditions are fulfilled, the absence of a member or his failure to sign the 
decision should not invalidate the proceedings. = 


1 


D (7) The scales of remuneration and allowances -for, menibers. of 
Boards of Referees should be provided for. in the rules. ba. ae 
Decisions of Boards of Referees are made final, subject to a reference’ 

(for which we provide in clause 10) to the-High Court on points of law. 


The only other point to which special reference is needed ig the’ proviso 
to sub-section (3) of the proposed new: section 33-A which enables the 
appellant to endeavour to obtain a decision in his: favour from the Com- 
niissioner acting under his powers of revision and thus obviate the’ delay 
and possibie inconvenience of a reference to a Board, a 


e. 

Clause 8.—This clause is, as alreddy noticed, consgquential in past upon’ 

the amendment which we have made in sub-section (2) of the proposed 
new section 26-A, and also contains a penalty for false verification of an’ 
appeal to a Boara of Referees, (See sub-section (2) of new section’ 33-A.) 


Clause 10.—We have already explaingd this clause. in our remarks 
upon elause 7, | ae . 


' 3. As we stated in the opening part of our Report, the Bill has not 
been essentially altere in principle, but the radical alteraticns in detail 
which we have made in clause 4 and the substitution of Boards of Referees: 
as appellate tribunaly in place oP the High Courts undoubtedly raise 
questions which require tlie fullest consideration. We therefore, as required . 
by sub-order (4) of Standing Order 41, record our ofinion that the Bill 
has been so altered as ‘to require republication. (Report of First Select 


Committee, ) i è ° 


. The following are extracts from the Report of the Second Select Com- 
mittee on the Bill further to amend the Indian Income-tax, Act, 1922:— 


© a : 
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Clause (3).—We have amended this clause in order to provide that 
the registration of a firm shall not be cancelled until it has been served 
with a-notize of the Income-tax Officer’s intantion and has had an oppor- 
tunity to appear before him and show cause against the cancellation, 

Clause (4).—In sub-section (1) of proposed section 23-A “ve have Made 
a drafting amendment in order to bring t®e wording into lne with the 
‘wording used-in section 23, -to whic this new section® will he supplementary. 
A similar -amendment is made in sub-sectio& (2). F 

- We have amended sub-section (2) further, for two distinet purposes. 
The fitst insertion we have made expands the wordg relating 10 the ‘‘rea- 
sonable needs. existing and contingent’’ of the business, and are designed 
to place it beyond doubt that accumulations made by a company as a 
matter of sound financial practice or in order tq make provision for the 
development of its genuine business, shall not come within the scope of the 
sub-section. 
`: The second insertion is intended to cover cases where companies of the 
kind ‘contemplated in the sub-section do not accumulate their profits as 
such, but capitalise them and distribute them among their members as 
bonus shares, with intent to avoid payment of income-tax. This device 
would have defeated-the purpose of’ the sub-section as it stood. 


In Explanation (c) of proposed sub-section (2) we have made a small 
drafting amendment, in order to place it beyond doubt that the company 
will be entitled, if it can do so, to rebut the presumption set up by that 
Explanation. - 

In proposed fub- section (4), clause (i), we have made. an amend- 
ment to secure that the. tax in these cases can be recovered from the member 
himself if the. conmparsy conceals its assets or goes into liquidation and 
thus makes the remedy against itself ineffective, 


We have also added a new clause (iit) which will apply the machinery 
for récovery contained in Chapter VI of the Act to sums to be recovered 
from associations under this new section,- 


. Clause 5——We have not amended this clause, as we have -been. assured 
that the intention of Government is that the rules to be made under sub- 
clause .(2) will relate to, procedure only, and will not confer upon .Income- 
tax . Officers any arbitrary -power .to refuse registration. 


_ Clause 6.— While , this Bill has. been under discussion, the Indian 
Income tax (Amendment) Act, 1928, has been passed into law.. This .Act 
bas “amended section 26 so as to provide , that where a.change has occurred 
in the constitution of a firm, the assessments on the firm and on the members 
thereof shall be made as if the firm had been constituted, throughout the . 
previous year as it is®constituted at the time of making the assessment. 
When this- provision ig applied to registered firms, it will be seen that the. 
present draft of sub-section (2) of proposed section 28 is .imperfect, as” 
it has yegard only to the deed ‘of, partnership registered at the time of 
making the assessment; whereas the profits may have been$ or should have 
been, distributed, in whole or ig part, in accordance with the registered 
instrument of the previous year. We have made two amendments to cover 
cases of this kind. ; 

Clause T.—The. amendment in sub- section (1) of” proposed section 33-A 
will. have the effect of extending the period of limitation, and will give 
the intending appellant a eomplete montff from the date on which he learns 
of .the, adverse order. 

In “sub-section és) also we have made two amendmenis. The first 
deletes the provision -which requires that-the chairman of a Board must 
bé a non-official, We contemplate that senior gudicial officers- ‘may be 
members ‘of these Boards, and it is possible that in some cases it might 
be desirable to: have-an experienced judge as -chairman -of the Board. We 
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are assured’ that the rules to be made governing the procedure of . Boards 


will provide that the Board may elect its own chairman. On this assur- 
“ance, we think it preferable t8 leave’ the discretion of the Board unfettered, 
having’ particular’ regard to the fact that there can never be a majority 
of official members on any Board. 

The second amendment @vill meet the varying conflitions of the 
different provinaes, fof in some a ‘judicial officer does not ‘attain the rank 
-of Subordinate Judge until he if on the’ point of retirement, while in others 
he is given the title of Subordinate Judge as soon as hg is appointed to 
the Provincial Judicial Service., Our amendment secures that these 
persons shall be officers of the Judicial Services, with not less than ten 
years’ judicial experience, : 

We have considered, the remarks of the “Bombay Chamber of Com- 
merce in regard to the clause, to the effect. that. executive . instructions 
should be issued to secure that there shall be no risk of an assessee having 
to disclose the details of his business to a trade rival who may be appointed 
as a member of the Board of Referees trying the assessee’s appeal. We 
are of .opinion .that the danger will be avoided if the recammendations 
made under clause 7 in the Report of the First Select Committee on this 
` Bill are carried out, and we propose no further action by the Legislature; 
but we take the opportunity of strongly endorsing those recommendations, 
which we consider essential to the proper working of. the system of Boards 
of Referees. . 

New clause 8.—We have inserted a new clause 8 which is intended to 
make the machinery for recovery of tax apply to démands made under 
the new section 23-A. We have re-numbered the 2 succeeding clauses. 

Clause 11.—In this clause, as re- numbered, “ve b&veemade a small draft- 
‘ing amendment.— (Report of Second Select Committee.) 





[4th April, 1930.] 
An Act further to ‘amend the Indian Income-tax Act, 1922, j 
for certain purposes. 

WHEREAS it is expedient further to ‘amend the’ Indian 
Income-tax Act, 1922, for certain purposes hereinafter appear- 
“ing; it is hereby enacted ‘as follows:— 

‘Il. (1) This Act may be called Tae INDIAN INCOME-TAX 
_ (AMENDMENT) Act, 1930. 

(2) It, shall come into force on the Ist day of April, 1930. 

-2. In section 2 of the Indian Income-tax Act, "1922 (herein- 


after referreĝ to as the said Act), — ï 
` (a) after elause (6) the follewing clause shall be inserted, 
namely :— i 


(6-A) ‘firm’, ‘partner’ and ‘partnership’ ‘have the same 
meanings respgctively'as in the Indian Contract 


Act, 1872”; and ; ë 
(b) for clause (14) the” following hl, be sub&tituted, 
namely :— - 


(14) ` ‘registered firm’ means a firm es under 
the provisions of section 26-A; : °° 


Short title 
and com- 
mencement. 


Amendment 
of section 2, 
Act XI cf 
1922. 


Amendment , 


of section 23, 
Act XI of 
1922, 


Insertion of 


` new section 


23-Ain Act 
XI of 1922, 


Power fo 
assess indivi- 
dual members 
of cer tain 


firms, associa- 


tions dnd 
companies . 


whe 
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3, In sub-section (4) of section 23 of the said Act,— 
(a). after the word ‘‘judgment# the words “and, in the 
case of a registered firm, may cancel its registration”? 

„shall be added; and E 

- (b) the following proviso, shallebe added, namely 2 
‘Provided that the registratidh of a firm shall not be can- 
cêlled until fourteen days have elapsed from the issue 
of a notice by the Income-tax Officer to the firm inti- 

mating his intention to cancel its registration”. 
4. After section 23 of the said Acte the following section 
shall þe inserted, namely :— id 


«23-A. (1) ‘Where the Income-tax Officer is satisfied that 
a any. firm or other association of individuals carrying 


es l on any business, other than a Hindu ‘undivided 


` family or a company, is under the control’ of: one 
_ member thereof, and that such firm or association has 
-beew-formed or is being used for the purpose ‘of evad- 
ing or. reducing the liability to tax of any, member 
. thergofş he*may, with the previous approval .of the 
Assistant Commissioner, pass an order that the sum 
payable as income-tax by the firm or association shall 
not be determined, and thereupon the share of each 
-’ member in the profits and gains of the firm or asso- 
- eiation shall be included in his total income for the 
purpose of his assessment thereon. 
` Rzplanation—A member .of a firm or association who 
- owns ithe whole or the .major portion of. the capital 
of the firm or association shall not by reason only of 
that fact, be: deemed to-control the firm or association. 


r (2) Where the Income-tax Officer is satisñed -that a com- 


-> ‘pany is. under the control: of not more than five of 
-its members and that its profits and gains are allowed 
. to accumulate beyond its reasonable geeds, existing 


and contingent, having regard to the maintenance 
‘and development of its business, avithout being dis- 
tributed to the members, or that a reasonable part of 
its profits and gains, having regafd to the. said needs, 


we -has not been- distributed. to. its members in such man- 


° ner as to render the amount distributed liable. to be 


oe incluged in their total income, and that such accumu- 

“ lation or failure to distribute is for the ‘purpose of 
e „preventing the imposition of jax upon any of the 
members in respect of their shares in the: profits and 

gains 80 accumulated or not distributed, the Income- 
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tax Officer may, withthe previous approval of the 


Assistant Commissioner, pass an order that the sum 


payable as income-tax by the company ‘shall not be 


` determined, and thereupon the proportionate share 


"Provi 


of each member sin the profits and gains ef the com- 
pany, whether sych profits and- gains have been 
distribated to the” members: or not, shall be included 
in the total income of such member for? the purpose 
of his as8essment thereon: 

ded that this sub-section shall not ely: to any com- 


` pany which is a subsidiary company or in which the 


public are substantially interested. 


Explanation—For the purpose of this .sub-section,— 


(a; 


a 


SS 


a company shall' be deemed-to be a subsidiary com- 
pany if, by reason of the beneficial ownership of 
shares therein, the control of the company is in the 
- hands of a' company not being a company to which 
the provisions of this sub-section apply or of two 
or more companies none of which is a company 
to which those provisions apply ; 
a company shall be deemed to be à company in 
which the public are subsfantially interested if 
shares of the company (not being “shares entitled 
to a fixed rate of dividend, whether with or with- 
out a further right to participate in profits) earry- 


- ing not less than twenty-five. per cent. of the voting 


power have been allotted unconditionally to, or 
acquired unconditionally : by, and are at the end 


i of the previous year beneficially held by, the publie 


(not including a: company to which the provisions 
of this sub-section apply), and if. any such shares 


- have in the course of.such previous year been the 


subject of dealings in any ‘stock exchange. in British 
India or are in fact freely tpansferable’ ‘by: ‘thie 
holders to other members of the public; ° 
‘unless the contrary is proved, a'company-'shall be 
deemed to be under the control of any persons 
where the majority of the voting power or shares 
is in the hands of thos persons or of relatives or 
nominees of those persons ; 


(d) “nominee”? means a'person who may be required 


to exercise his vofing power on the ‘directions of, 
‘dr holds shares directly or indirectly on behalf ote 
another person. i o ° 


- (8), The Assistant Commissioner shall ‘not -give his appro- 
val to. any order proposed toʻ be* passed by the 


Incomie- tax Officer under this section until he has 


f 


eae 
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i given the firm, association or company concerned an 
zh l opportunity of being hegrd. i 
(4) (i) Where any member of a firm or association of 
` gon individuals makes default in the payment of “tax on 
e his share of profits and ‘gains which has been included 
in his total income under the pfovisiens of sub-section 
(1), such tax may .be recovered ‘from the firm or 
“association, as the case.may be.- =" 

(ii) Where the proportionate shire of any member of 
a company in the undistributed profits and gains 
of the ‘company has- been. included in his total 
å , income ‘under ‘the provisions of sub-section (2), 
`| -the tax payable in: respect thereof shall be recover- 
4 ; able from the company and may be recovered from 
. Kp such member, if' there are not sufficient funds in 
- the hands of the company to pay the tax, or if the 

winding up of the company has commenced. 


(iii) Where tax/is recoverable from a company, firm or 
other association under this sub-section, a notice 
0f demand shall be served upon it in the prescribed: 
form showing the sum so payable, and such com- 
. ePaDy, frm or association shall be deemed. to be the 
assessee in respect of such sum, for the purposes 

ofl Chapter VI. ; 
(5) Where tax has been paid in respect of any undistri-- 
buted profits and gains of a company under this 
section, and such profits and gains are subsequently 
distributed. in any year, the proportionate skare 
- therein of any member of the company shall be 
excluded in computing his total’ income of that 


: year.” ! 
Insertion of .. 5, After section 26 ‘of the said Act the. following section 
new section shall be -inserted,'namely :—. © , 
26-A in Act è 4 -` 
XI of 1922. Jer A ` e E : : 
Procsdarein = «26-A. (1) Application may be made to the Income-tax 
registration of e. Officer on behalf of any firm, consjituted under an 
firms. instrument of partnership specifying the individual 


‘shares of the *partners, for registration for the pur- 

poses of this Act and of any other enactment for the 

time being in force relating tê income-tax or super- 

l tax. .. $ : 

.` (2) The application shall be made by such person or 

i ° pemons, and at such times and shall contain such 

ae _ particulars and shall be in such form, and be verified 

e` : in such manner, as may‘ be prescribed; and it shall ` 

be dealt with by the Income-tax Officer in such 
manner as may be prescribed,”’ 
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6. For section 28 of the said Act the following section shall 


ke. substituted, namely :— 


“cog. 


(2) 


(3) 


(4) 


(5) 


(1) If the Income- tax Officer, the Assistant Com- 
missioner eor the *Commissioner, in the covfrse of any 
proceedings underethis Act, is satisfied that an asses- 
see haf concealed the particulars of hig income or 
has deliberately furnished .inaccurate particulars of 
such income, and has thereby returned it below its 
real amount, he may direct that the -assessee shall, in 
addition to *the income-tax payable by him, pay by 
way of penalty a sum not exceeding the amount of 
the income-tax which would have been avoided ,if the 
„income so returned by the assessee had been accepted 
as the correct income. - 

If the Income-tax Officer, the Assistant . Commissioner 
or the Commissioner, in the course of any proceed- 
ings under this Act, is satisfied that the profits of a 
registered . firm have been distributed .otherwise than 
in accordance with the shares of tke partners as 
shown in the instrument of partnership registered 
under this Act governing such*dist#ibytion, and that 
any partner has thereby returned his income below 
its real amount, he may direct that.such partner 
shall, in addition to the .income-tax.payable by him, 
pay by, way of penalty a. sum not exceeding the 
amount of income-tax which . has. been. avoided, or 
would have been avoided if the.income returned by 
such partner. had been accepted .as his correct in- 
come;,and.no refund.or other adjustment shall be 


claimable by any other. partner byw reason of such. 


direction. ; 7 

No order shall be made under sub-section (1). or sub- 
section (2), unless the assessee or Partner, as the case 
may be, has been heard, or has beén given a véason- 
able opportunity of being heard. 

No Prosecution for an offence against this Act’ shall 
be instituted ine respect qf the same facts on which 
a penalty. has been imposed under this section. 

An Assistant Commissioner or a Commissioner, who 
has made an order under sub-section (1) or sub- 


section (2), shall férthwith send a copy of the same. 


~ to the ‘Income-tax Officer.’’ 
7. After section 83 of the said Act’ the following section 


shall be inserted, namely :— 


Amendment 
of section 28, 
Act XI of 
1922. 

Penalty for 
concealment 
of income or 
improper dis- 
tribution of 
profits. 


Insertion of 


new Section 
33-A in Act 
XI of 1922. ` 
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Reference to ‘33-A. (1) Any person aggrieved by an order of an 
Board of Income-tax Officer under sub-section (1) or sub- 
Referees; , section (2) of section 23-A may, within thirty days 


of the date on which he was served with- notige of 
such order, lodge. an appeal in the office- óf the 
Commissioner. e 
Eo The appeal shall be in the “prescribed “form and shall: 
bee verified: in the prescribed manner. 
- (8) The Commissioner shall refer such appeal, with a 
statement of his own‘ opinion thereon, to a Board of 
Referees for decision; and the Board of Referees 
‘shall decide the appeal after hearing the appellant and 
: - - - any person deputed by the Commissioner: 
Provided that, before making a reference to a Board of 
; Referees, the Commissioner may, and at the request 
of the appellant shall, im exercise of his: powers of 
revision under section 33, decide the matters-in dis- 
‘pute, and thereupon the assessee may withdraw his 
: - appeal or proceed with it. 
° (4) The decision of the Board of Referees shall be for- 
mt warded to the Commissioner who shall-transmit it. to 
the: Income-tax Officer who passed: the original order,. 
and shail also send copies to each Income-tax Officer 
who has made any assessment consequent upon such 
order; and where a decision reverses or modifies the 
-* . Order ‘of the Income-tax Officer, fresh assessments shall 
: be made in accordance therewith,” or such consequen- 
tial- adjustments -as may be required shall be made 
i - in any assessment already made. 
- (5) The decision of a Board of Referees shall not be f 5 
© subject to appeal- to any Income-tax authority, and ` 
shall ot be revised: by the Commissioner: in exercise 
of his powers under section 33. 


z (6) A Board of Referees shall consist of ‘it less than 


°, three apd not more than five persons, of whom not less 
, than one-half shall be non-officials having business 
n experience, and one shall be a` judicial, officer not 


inferior in rank to a Subordinate Judge or a- Judge 
of a. Small Cau% Court who has held judicial office 
for a period of not less than ten’ years. 


nC ) Subject to the provisions ‘of sub-section (6), the 
Central Board of Revenue may make rules regulating 


e the’ formation, composition and procedure of Boarda 
f , wee of Referees.” 7 
Amendment œ 8. In section 45 of the said Act—-, 
of section 45, e 
Act XI of °° 


1922.. ~= 


j 
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(a) after the words ‘‘notice of demand’’ the words and 
figures “undeg sub-section (4) of section 23-A or” 
shall -be inserted; and 

° (b) after the word and figures ‘‘section 30’? the words 
and figures ‘‘oue under section 33-A”’ shall be inserted. 


9. In section 52 of the gaid Act, after the word and figures 
“‘seetion 22° the words and figures ‘‘or sub-sgction (2) of 
section 26-A’’ shall be inserted, and after the word and figures 
‘‘section 32” the wotds and figures ‘‘or sub-section (2) of section 
33-A” shall be inserted. 


10. In sub-sectio& (2) of section 54 of the said Aci, after 
the first proviso the following proviso shall be inserted, namely :— 


‘‘Provided, further, that nothing in this section shall apply 
to the production by a publie servant before a Court 
of any document, declaration or affidavit filed, or the 
record of any statement or deposition made in a pro- 
ceeding under section 26-A, or to the giving of evidence 
by a publie servant in respect thereof.” 

11. In sub-section (2) of section 66 of the said Act,— 

(a) after the word and figures ‘‘section 82”, the words 
and figures ‘‘or of a decision by a Board of Referees 
under section 33-A” shall be insertéd ;*and 

(b) after the word ‘‘order’’, in the second and third 
places where it occurs, the words ‘“‘or decision’’ shall 
be inserted. 





THE INDIAN INCOME-TAX (SECOND AMENDMENT) ACT, 
1930. 


Act No, XXII or 1930. ~ 


Preratory Norg:—The following extracts from the Statement of 
Objects and Reasons would show the necessity for the passing of this 
Act:— e ë 

‘‘This Bill is designed to bring together a nunfber of minor amend- 
meuts relating mostly to points of machinery and administration and not 
designed to affect the incidence of taxation except by granting relief in 
two cases of hardship, ucither of which is of major importance in practice 
(see clauses 2 and 10). Detailed explanations are as set forth below:— 

Clause 2.—This remedies a defect in the Act and expressly provides 
for the relief from dguble taxation of a member of an association of 
individuals other than a firm or company or Hindu undivided family. 

Clause 3.—This is a drafting „amendment intended to set right a 
mistake in drafting the original section, as a consequence of which it had, 
become largely inoperative. s ` 

Clause 4.—This is also a drafting amendment intended to amplify 
the ‘section and make its provisions quite clear and complete. é 

Clause 5.—This is necessitated by a ruling of the Calcutta High 
Court to the effect that, in the absence of any reference to section 196 


I—18 


Amendment 
of section 52, 
Act XI of 
1922, 


Amendment 
of sectiow 54, 
Act XI of 
1922, 


Amendthent 
of section 66, 
Act XI of 
1922, 
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“ of: the Indian Penal Code in section 37 of the Indian Income-tax Act, no 


prosecution may be launched under section 196 of the Indian Penal Code 
in respect of false evidence used in Income%ax proceedings. 


_. Clause 6.—Arrears of income-tax can be recovered under sectiqn 46 
as arrears of land revenue. But in at least two provinces the Acts relating 
to the-recoverf of arrears of Jand-revenue® go not permit the attachment 
of -debts for the purpose of recovering the arrears. It i$ proposed, there- 
fore, to restore to the Income-tax Officer . the power, which he possessed 
under the Act ®£ 1886. If found necessary, executive instructions will be 
issued that’ the power proposed to be given shal] be exercised by the 
Incomé-tax Officer only in those provinces in which it is not permissible, 
under the law relating to the recovery of arrears of laud-revenue, to attach 
debts. ; ö 


Clause T—The clause is intended to provide for the grant of refunds 
under section 48 through the High Commissioner in the United - Kingdom. 
This means reversion to the praetice which was discontinued in 1926. 
Complaints have been received of inconvenience to residents in the United 
Kingdom who have to apply for relief. 


. Clause 8.—The object of sub-clause (a) is to regularise a concession 
now given, by executive orders. The object of sub-clause (b) is to provide 
for eases of hardship which sometimes occur. 


Clause 9.—Proviso (a) to section 54, as it stands at present, might 
have the ‘effect of seriously hampering or defeating a prosecution by the 
Crown ‘in respect® for instance of falsified accounts or stolen documents. 
It also prevents the Income-tax Department from prosecuting offences 
under sections 183 aad 196 of the Indian Penal Code. So long as the 
restriction is imposed that the prosecution under the Indian Penal Code 
can only be in respect of the statements, returns, accounts, documents, 
evidence, affidavits or depositions referred to in section 54 of the Income- 
tax Act, there is no reason why the prosecution should be limited to 
section 193 of the Indian Penal Code only, as at present. 


_ Clause 10—This is intended to provide for cases of hardship which 
occur ‘occasionally. f 
Clause 11—The object of this clause is to prohibit the appearance 
in Income-tax preceedings of certain „undesirable persons who, calling them- 
selves Income-tax experts, impose on, assessees. 
Clause 12.—The period of one month is being oxtended because it has 
been’ found*-in practice to be insufficient. 
-! Olause-i3--This amendment is being made in accordance’ with a 
pfomisg given in the Assembly —(Statement of Objects and Reasons,) ' 
Ey - eo 
_ `The following are extracts from the Report of the Select Committee 
òn the Bill further to amend the Indian Income-tax Act, 1922:— 


Clause 3.—We have accepted this clause, but itse examination has 
brought out. the fact that there may be dgubt if an order of an Income- 
tax Officer under section 25-A ôs appealable. Jt may be held that these 
grders could be- reviewed in an appeal under section 30 against the result- 
ing assessment, but we think it safer to take the opportunity now of secur- 
ing beyond doubt that an appeal shall lie. We have done this by inserting 
a new clause 4, which amends section 30 in the sense indicated. 

e. `- We'have renumbered clauses 4 and 5 accordingly. 


OM clause 6.—fThis clause proposed to give powers to Income-tax 
Officers to attach and sell debts due to assessees. The Statement of 
(objects and Reasons mentioned that the intention of Government was to 
instruct Income-tax Officers not to use these powers in any province where 
the Collector of Land Revenue himself could exercise them. However, 
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during our discussion doubt-was raised whether these powers could be 
exercised by Collectors of Land Revenue in any province, and we do not 
feel sure of the precise scope æf the proposal contained in the clause. We 
have accordingly deleted it and recommend that the matter’ should be 
further investigated, and brought up again in some future amending Bill, 
should there appear to be need or it. 

Clause 8.—In sub-@ause éa) we have added some words to make it 
clear that the person claiming agrefund will have the option of choosing 
that one of the altemative periods of limitation now provided which better 
suits him. 

In sub-clause (b) “we have made provision whereby a specially em- 
powered Assistant Commissioner will be able to admit claims for refund 
after the expiry of the period of limitation. We have done this for 
considerations of conveniente in outlying areas like Sind. 


Old clause 11—This important -clause related to restrictions to be 
imposed upon persons entitled to appéar on behalf of others in Income- 
tax_proceedings.. Clearly the restrictions proposed went too far, and public 
opinion, on the whole, is strongly against them. We discussed at length 
various suggestions to achieve the object in view, namely, to exclude un- 
desirables from practising before Income-tax Officers. We are agveed that 
some system of ‘control, as by the licensing or registration of Income-tax 
Agents, is desirable, but we do not feel that we are in a position to for- 
mulate any definite scheme which would be certain to command general 
acceptance. In these circumstances, even if we could settle on a definite 
|-Yoposal, we should consider that it was necessary for it te be circulated for 
opinion. We therefore recommend that the -various suggestions made in this 
Committee should be further considered by Goverfment,ang that definite pro- 
posals should be formulated thereon and circulated for opinion before legisla- 
tión is undertaken on this important subject. Accordingly, we have deleted 
clause 11 and renumbered the remaining two 2lavses. 


[4th. April, 1930.] 


An Act further to amend the Indian Income-tax Act, 1922, 
for certain purposes. 

Wuereas it is expedient further to amend the tndidn Income- 
tax. Act, 1922, for the purposes hereinafter Appearing; it is 
hereby enacted as follows:— ts 

1. This Act may be called THE INDIAN Iycomn- TAX (SEconD 
AMENDMENT) Act, 1980. ~~ a A 

2, In subesection (2) of section 14 of the Indian Income-tax 
Act, 1922 (hereinafter referred to as jhe said Act) — 

- (a) in clause (b), after the. ‘word ‘assessment? ? the word 
‘‘or?? shall be added ; and 
(b) the following clause shall be added; namely :— 

“(e) any sum which he ‘receives’ as his share of the 
profits or gains of an association: of individuals, 
other than a Hindu undivided family, company 
or firm,® where such „profits or- gains have beeħ 
assessed to income-tax,’’ sa 


Short title. 


Amendment. 
of section, 14, 
Act XI of 
1922. 
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Amendment =~ 3. In section 25-A of the said Act,— 
of section 25- (a) in sub-section (1),— š 
A ae (i) after the word ‘‘hitherto’’ the words ‘‘assessed as” 
shall be inserted, and ° a 
(iih the words ‘‘before the end of, the Drevious year” 
shall be omitted ; and, 
(b) the following sub-section shall be &dded, namely :— 
(3) Where such an order has not been passed in 
respect of a Hindu family hitherto assessed as un- 
‘divided, such family shall be deemed, for the pur- 
poses of this Act, to cofitinue to be a Hindu | 
s ae undivided family.” 
Amendment ~ 4, In section 80 of the said Act, after the word and figures 
of section 30, ‘section 25”, the words, figures and letter ‘‘or section 25-A” 
Act Xd of shall. be inserted. 
1922, 
Amendment 5. In sub-section (3) of section 31 of the said Act,— 
ace (a) after the words ‘‘thereupon proceed to make such 
: 1922." fresh assessment,’’ the following shall be inserted, 
namely :— 
‘for, in the ease of an order refusing to make a fresh 
asefsment under section 27, 
(c) confirm such order, or cancel it and direct the 
Income-tax Officer to make a fresh assessment,’’; 
and 
(b) clause (e) shall be re-lettered as clause (d). 
Amendment 6. In section 37 of the said Act, after the figures ‘‘228” 


of section 37, the words and figures “and for the purposes of section 196” 


rii o: shall be inserted. 

Amendment 7. In sub-s€ctions (1), (2) and (3) of section 48 of the said 
of section 48, Act, after the words ‘‘Income-tax Officer” the words ‘‘or othey 
Act XI of authority appointed by the Governor-General in Council in this 
1922. bhal’ shall be inserted. 

Amendment 8. In section 50 of the said Act,— 

of section 50, e(a) after the word ‘‘recovered’’ the words,‘‘or before the 
Baa at last day of the financial „year commencing after the 


expiry of the previous year, as defined in clause (11) 
of section 2, in which the income arose on which the 
tax was recovered, whichever “period may expire 
later’’ shall be added j and ` Er 


. (b) the following proviso shall be added, namely :—- 
° ‘Provided that a claim to refund under section 49 may 
be admitted after the period of limitation herein pre- 
° scribed, when the applicant satibfies the Commissioner, 
or an Assistant Commissioner of Income-tax specially 
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empowered in this behalf by the Central Board of 
Revenue, that ke had sufficient cause for not making 
` the claim within such period.” 
9. In cuse (a) of the first proviso to sub-section (2) of 
‘section 54 of the said Acte the words and figures $ section 193 
of” shall be omitted? ° * 


10. Section 60 of the said Act shall be numbered as sub- 


section (1) of section 60, and the following sub-section shall be 
added, namely :— 


‘*(2) Where, bẹ reason of any portion of an assessee’s 
salary being paid in arrears or in advance, his in- 
come is assessed at a rate higher than that at which 
it would otherwise have been assessed ; the Governor- 
General in Council may grant such relief as he may 
think fit.’’ 

11. In sub-section (2) of section 66 of the said Act,— 

(a) for the words ‘‘within one month of the passing of an 
order under section 31 or section 32” the words 
“‘within sixty days of the date on which he is served 
with notice of an order under section 31 or section 
82” shall be substituted; ° èe e 

(b) for the words ‘‘one month”? in the second place where 
they occur, the words ‘‘sixty days’’ shall be 
substituted.. l 


12. After section 67 of the said Act the following section 
shall be inserted, namely :— 


“67-A. In computing the period of limitétion prescribed 
for an appeal under this Act or for an applicafton under section 
66, the day on which the order complained of was made, and the 

% time requisite for obtaining a copy of such order, shall be 
f excluded.” e ° 





: THE INDIAN INCOME-TAX (THIRD AMENDMENT) ACT, 
i ° 1930. ? 


° Act No. XXIII or 1930. 


t 
E Preratory Nors: The following extracts from the Statement of Objects 
and Reasons would show the circumstances under which the Act was passed :— 
It has been held by a High Céurt that bonus, commission or other re 
muneration paid by an employer to an employee cannot be treated as a 
l business expense and deducted from the employer’s inccine in assessifig it to 
income-tax if the amount of such bonus is dependent on the amount of the 
profits. 3 P 
2. At the same time such payments are assessable to income-tax in the 
hands of the recipients. They are thus liable to double taxation. 


Amendment 
of sention 54, 
Act XI of 
1922. 


Amendment 
of section 60, 
Act XI of 
1922. 


Amendment 
of section 66, 
Act XI of 
1922, o 
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. Under section 60 the Government of India have- therefore exempted 
such: aa from income-tax in the hands of the employee where they 
cannot legally be deducted .in naseasing the fneome of the employer, subject 


to certain conditions. g 


4. It bas been pointed out, however, that apart from té&huicalitiés such’ 


payments, if they represent genuine remuneMtion of an employee for services 
rendered, are rightly to be regarded as Pusines? expegises, and that the 
refusal to allow their deduction as such nfay cause hardship. 


. 5. 
tion of such payments from the employer ’s income ag a business expense. The 


‘Bill provides for this amendment with the safeguards necessary to obviate i 


any abuse. 
: à 





: [4th “April, 1930.] 
ee Act further to ameng the Indian Income-tax Act, 1922, 
for a certain purpose. 
_ Wuerras it is expedient further to amend the Indian 
Income-tax Act, 1922, for the purpose hereinafter appearing; it 


is hereby enacted as follows :— 
' 1. This Act may be called THE Tenia INCOME- TAX (THIRD 


.AMENDMENT) Aor; 1980. 
2. In subşsection (2) of section 10 of the- Indian Income- 


tax Act, 1922, after clause (ons) the following clause shall be . 


inserted, namely:« °¢ 

- “ (viita) any sum paid to an employee as bonus or com- 
mission for services rendered, where such sum would not have 
been payable to him as profits or dividend if it had not been pee 
as: bonus or commission: 

Provided that the amount of the bonus or commission is 

of a reasonable amount with reference to— 
S (a) the pay of the employee and the conditions of his 
wo e: 
E (b) the“profits of the business for the year in question’; 

and ` i : 
(c) the general practice in similar businesses ;”’ 


s e 


ete 
e 





s ` 
a 
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5. It is t@erefore proposed to amend the law so as to permit the deduc- 


i 
1 
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THE INDIAN LAC CESS ACT, 1930, 


nasa 
Act No. XXIV or 1930. 


5 [25th July, 1930. 
An Act to prgvideefor tite creation of a fund for the improvement 
and development & the cultivation, manufacture 

and marketing of Indian lac. 9 


Wauernas it is*expedient to provide for the creation of a fund 
to be expended by a Committee specially constituted in this be- 
half for the improfement and development of the cultivation, 
manufacture and marketing of Indian lac; it is hereby enacted 
as follows :— 


1. (1) This Act may be called Tue Inpran Lac Cuzss Act, 
1930. 


(2) It extends to the whole of British India, except Aden. 


(3) It shall come into force on such date as the Governor- 
General-in-Council may, by notification in the Gazette 
of- India, appoint. 

2. In this Act— 

(a) ‘‘Collector’’? means a Custom-coflector as defined in 
clause (c) of section 8 of the Sea Customs Act, 1878; 

(b) ‘‘Committee’? means the Indian Lae Cess Committee 
constituted under section 4; 


(e) ‘‘lae’*-itielades any form of manufactured or unmanu- 
factured lac other than refuse lac; 


(d) “lac cess’? means the customs duty imposed by S. 3. 


3. There shall be levied and collected on all lac and refuse 
lac produeed in India and exported from any Customs port to any 
port beyond the limits of British India or to Aden a cess at the 
rate of four annas per maund in the case of lac, and two annas 
per maund in the case of refuse lac, or at such lower ratę as*the 
Governor-General-in-Council may, on the recommendation of the 
Committee, by notification in the Gazette of India, prescribe. 


4. (1) The Governor-General-in-Council shall constitute a 
committee consisting of the following members to receive and 


> expend the proceeds of the cess :— 


(i) the Vice-Chairman of the Imperial Council of Agri- 
cultural Research, ex-officto ; 

(i) the Inspector-General of Forests, ex-officio; 

(at) the Forest Entomologist, Dehra’ Dun, ex-officio; 

(iw) the Imperial Entomologist, ea-officte ; m 


(v) the Conservator of Forests, Bihar and Orissa, er- ` 


oficio; “alae ee 


I-19 ve Ds 


Short title, 
extertt and 
commence: 
ment. 


Definitions, 


Imposition 
of lac cess, 


Constitution 
of the Indian 
Lac Cess 
Committee, 


e 
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(vi) the Director of SERRAS Bihar and Orissa, es- 
officio; 

(vit) the Director of the Lac Research Ter Nan- 
kum, ex-officio ; 


(viii) *three persons representin& the shellac manufactur- 
ing industry, one to þe “nominated “by the Ben- 
e gal Chamber of Commerce, one by the Calcutta 
* Shellac Brokers’ Association, and one by the 
Shellac Traders’ Association, Mirzapur ; 


(iz) one representative of the shellag export trade nomi- 
nated by the Bengal Chanfber of Commerce; 


(2) one representative of the brokers of lae and shellac . 
in Calcutta nominated by the Calcutta Shellac 
Brokers’ - Association ; 
(at) five persons representing the lac cultivators’ in- 
terests in Bengal, Bihar and Orissa, the United 
Provinces, the Central Provinces and Assam, 
Ea one to be nominated by each of the Local Gov- 
° ernments of those provinces: 
Provided tHat, if, within the period prescribed in this be- 
half, or, in the case of frst nominations under this Act, within a 
reasonable time, afiy authority ‘or body fails to make any nomi- 
nation which it is entitled to make under this section, the Governor- 
General-in-Council may himself nominate a member to fill the 
vacancy. 
(2) The Vice-Chairman of tis, Imperial Council of Agri- 
cultural Research shall be ex-officio President of the 
- Committee. 


(3) The Secretary of the Committee shall be a person, not 
being member of the Committee, appointed by the 
Governor-General-in-Council. 


- (4) Where a nominated member dies, resigns, ceases to re- 
ʻe side in British India or becomes incapable of acting, 
the Governor- General-in-Council may, on the recom- 

. mendation of the authority or body which would have 

. heen entitled to make the nomination if*it had been 
a first nomination under stib-sectiog (1), or where 
such recommendation is not made within the pres- 
cribed period,.then on his own initiative nominate a 

` përson to fill the vacancy. 

r K No act done by the Cominittee shall be questioned on 

“the grand’ merely of the existence of any vacancy 
in; or any defect in the constitution of, the Committee; 


Incorporation °5. The Committee so constituted shall be a body corporate 
a a de by ‘the namie of the Indian Lac Cess Committee, having perpetual 
ommuittee, 


succession and a common seal, with power to acquire and hold 
e ir? i 
e 
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property: both moveable ‘and ‘itnmoveable and: to contract, and 
shall -by the said nameesue'and be sued. 


iy 6.. (1) At the close of each month’ or as soon thereafter as 
may be cénvenient, the Collector’ shall pay the proceeds of the 


Jae cess, after deglucting the expenses of. collectitn (if any), to 
the Committee. ° 


. (2) The said proceeds and any other menies received by 
: . the Gommittee shall be applied to meeting the expen- 
ses of the Committee and’ the cost of such measures 
as it may, subject to the control of the Governor- 
_ Generaf-in-Council, decide to undertake for the im- 
. provement and development. of. methods of cultiva- 
‘tion, manufacture and marketing of Indian lac. 
~ 7. The Governor- General-in-Council may: by notification in 
the Gazette of India, declare that, with effect: from such date, as 
may be specified in the notification, the Committee shall be dis- 
solved, and on the making of such declaration all funds and other 
property, vested in the Committee shall vest in His Majesty and 
this Act shall be, deemed to have been repealed. 
8. (1) The Governor-General-in;Council may, after consult- 
ing the Committee and after previous, publication, make rules to 
carry out the purposes of this Act. ee 


` (2) In particular, and without prejudice to the genera- 
lity of the-foregoing power, such rules may— 

(a) prescribe the time within which nominations shall 
be made under section 4; 

, (b) prescribe the term of office of the members of the 
Committee ; 

(c) prescribe the- cireumstances in, wich and the autho- 
rity by which any member mag: be removed; 

(d) provide for the holding of a minimum number of 

‘meetings of the Committee during any year; 

‘(e) provide for the maintenance “by the Commpitte® of a 
record of all business transacted and the submission 
of copies of such records to the Governor- General 
in Council; 

(f) define the powers of*the Committee and of the Direc- 
tor of the Lac Research Institute and of the Seere- 
tary to the Committee to enter into contracts which 
shall be binding on the Committee and the manner 
in which such contracts shall be executed; 

` regulate the travelling allowanges of members of the 
Committee and their remuneration, if any; 
defing the powers of the Committee and of the Di- 
rector of the Lac Research Institute and of the 
Secretary to the Committee in. respect of the ap- 


Application 
of the lac 
cess, 


Dissolution of 
the Commiltee 


e 
Power of 
Governor- 
General-in- 
Council to 
make rules, 
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pointment, promotion and dismissal of officers and 
‘Servants of the Committee and in respect of the 
creation and abolition of appointments of such offi- 
cers or servants; 


(i) regulate the grant of pay aad leave ta, officers and 
servants of the Committee, and the payment of 
legve allowances to such officers and servants and 
the remuneration to be paid to any person appointed 
to act for any officer or servant to whom leave is 
granted; 


P 
(j) regulate the payment of pensions, gratuities, com- 
passionate allowances and travelling allowances to 
officers and servants of the Committee; 


(%) provide for the establishment and maintenance of a 
provident fund for the officers and servants of the 
Committee, and for the deduction of subscriptions 
to such provident fund from the pay and allowan- 
ces of such officers and servants, other than Govern- 
ment servants whose services have been lent or trans- 
ferrtd to the. Committee ; 


(2) regulate fhe preparation of budget estimates of the 
annual receipts and expenditure of the Committee 
and of supplementary estimates of expenditure not 
included in the budget estimates, and the manner 
in which such estimates shall be sanctioned and 
published ; 


(m) define the powers of the Committee, the Standing 
Executive Sub-Committee (if any), the President 
of the Committee, the Director of the Lae Research 
Institte and the Secretary to the Committee, res- 
pectively, in regard to the expenditure of the fundá 
of the Committee, whether provision has or has r; 
been made in the budget estimates or by re-ap; 
priation for suck expenditure, and in regary 
the re-appropriation of estimated savings i, 
budget estimates of expenditure; s 
(n) regulate the maintenance of*accounts of the 
and expenditure of the Committee and pr 
the audit and publication of such*accoun 
(o) prescribe the manner in which payments} 
made by or on behalf°of the Committ, 
è officers, by whom orders for making de 
vestments or disposal of the funds of t} 
shall be signed; 
(p) determine the custody in which te cu 
of the Committee shall be kept, and 
banks at which surplus monies at the 
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Committee may be deposited at interest, and the 
conditiong on which such monies may be otherwise 
invested. 


ég) prescribe the preparation of a statement showing 
the sums Allotted to the provincial Departments of 
* Forests or, of Agriculture or to institutions or 
authorities not under the direet control of the Com- 
mittee for expenditure on schemés relating to the 
cultivation, manufacture or marketing of lac, the 
actual expenditure incurred, the outstanding lia- 
bilities if any, and the disposal of unexpended 
balances at the end of the year; and 
(r) regulate the assessment, levy and payment of the 
lace cess. 


9. The Committee may, with the previous sanction of the Power of the 
Governor-General-in-Council, make rules consistent with this Act te = 
and with the rules made under section 8 to provide for all or any 
of the following matters, namely :— 

(a) the appointment of a Standing Executive Sub-Com- ° 
mittee and the delegation thereto ef any powers exer- 
cisable under this Act by the Committee; 
(b) the method of appointment, removal and replacement 
and the term of office of members of the Standing 
Executive Sub-Committee and the filling of vacan- 
cies therein ; 
(c) the appointment of the dates, times and places for 
meetings of the Committee and the Standing Execu- 
tive Sub-Committee, and the regulation of the pro- 
cedure to be observed at such meefings; 
(d) the determination of the circumsignces in which secu- 
rity may be demanded from officers and servants of 
4 the Committee, and the amount and nature of such 
security in each case; e 
n (e) the determination of the times *at which, arfd the cir- 
cumstances in which, payments may be made out of 
e the provident fund and the conditions on which such 
payments skall relieve the fund from further liability ; 
i Y, the "contribution to be paid from the funds of the 
Committee to the provident fund; 
generally, all matters incidental to the provident fund 
. and the investment thereof; 
on he defining of the powers and duties of the Secretary œ, 
of the Committee. 
(h) rule» made under section 8 or section 9 shall be Publication of 
‘the Gazette of India. 2 ae 
-«& ,  , Indian Lae Cess Act, 1921, is heréby repealed. 


1 
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; 12. Notwithstanding anything contained in the Societies 
Registration Act, 1860, the Indian Lac Association for Research 
is hereby dissolved, and all monies and properties vested in it are 
hereby transferred to the Committee, subject to the payment bf 
any outstanding claims incurred by the said Association under the 
Indian Lae Cess Act, 1921. © e 


THE NEGOTIABLE INSTRUMENTS (AMENDMENT) 
“ACT, 1980. 





‘ 


Act No. XXV or 1930. ° 
[25th July, 1930. 


An Act further to amend the Negotiable A uments Act, 1881, 
for a certain purpose. 


` WHEREAS it is expedient further to amend the Negotiable 
Instruments Act, 1881, for the purpose hereinafter appearing; 
it is hereby enacted as follows :— 


I. This Act may be called THE NEGOTIABLE INSTRUMENTS 
(AMENDMENT) Acf, 1930. - 


2, After sectign 35 of the Negotiable Instruments Act, 1881, 
the following section shall be inserted, namely :— 


“85-A. Where any draft, that is, an order to pay money, 
drawn by one office of a bank upon another office of ‘the same 
bank for a sum of money payable to order on demand, purports 
to be endorsed by or on behalf of the payee, the bank is discharged 
by payment in dug course.’ 


: td —S ; 
` THE INDIAN FOREST (AMENDMENT) ACT, 1930. 
e e 
Aor No. XXVI or 1930. 
e. [25th July, 1930. 


An Act to amenå the Indian For est Act, 1987, for a certain purpose. 
Warrras it is expedient to amend the Indiin Forest Act, 
1927, for the purpose hereinafter appearing; it iş hereby enacted 
as follows :— 
wie This Act may be called Tus Inpran Forest (AMEND- 
MENT) Act, 1930. 


2. Ta sub-clause (a) of clause (4) of section 2 of the Indian 
Forèst Act, 1927, after the word ‘‘seeds’’ the yord ‘‘kuth” shall 
be inserted. 
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THE INDIAN TELEGRAPH (AMENDMENT) ACT, 1930. 


ee e ——— 
are? Aor No. XXVII or 1930. 
, e à [25th July, 1930. 
An Act further fo amend, the Indian Telegraph Act, 1885, for a 
° certain purpose. 


` WHEREAS it Js expedient further to amend He Indian Tele- 
graph Act, 1885, for the purpose hereinafter appearing; it is 
her eby enacted as follows: — 


1. .This Act may be called THE INDIAN TELEGRAPH (AMEND- 
MENT) Act, 1930. 


.. 2. In clause (a) of the second proviso to sub- lee (1) of 
section 4 of the Indian Telegraph Act, 1885, after the word 
‘waters’? the words ‘‘and on aircraft within or above British 
India, or Indian, territorial waters’’,. shall be inserted. 


THE BOMBAY CIVIL COURTS (AMENDMENT) ACT, 1980. 


e 
e 


Aor No. XXVIII ar 1980. 
[25th July, 1930. 


An at Ve ther to amend the Bombay Civil Courts Act, 1869, for 
a certain purpose. 
“WHEREAS it is expedient further to amend the Bombay Civil 
- Courts Act, 1869, for the purpose hereinafter appearing; it is 
her eby enacted as follows :— 


È This Act may be called Tume Bom$ay Civiu Courts 
(AMENDMENT) Act, 1980. x 


2. In section 26 of the Bombay Civil Courts Act, 1869, the 
words ot the first class in the exercise of his ordinary and spe- 
cial original jurisdiction” shall be omitted, e 


_ THE BENARES HINDU UNIVERSITY (AMENDMENT) 
l ACT; eet 

* Acr No. XXTX or 1930. 
. Se R ; =- [25th July, 1930. 
An Act a ther to amend the Benare es s Hindu, Univer. sity . Act, £915, 

’ for certain purposes. 
SAVS it isexpedient further to amend the Benares Mindu 
University Act, 1915, for the purposes hereinafter appearing; 
it is hereby enacted as follows :— 


Short titie, 
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1. This Act may be called Toe Benarzs HINDU UNIVERSITY 
(AMENDMENT) Act, 19380. 
2. In section 7 of the Benares Hindu University Act, 1915 
(hereinafter referred to as the said Act),— š 
© (a) for the words ‘‘the Pro-Chascellor” the words ‘‘the 
Pro- Chancellors, of whom there sh&@ll be two’’ shall 
` þe substituted; and 
(b) after “tem VIII the following item shall be inserted, 
~ namely :— 
“WVITI-A. The Standing Finance Committee. ”? 


3. In sub-section (1) of section 12 of tke said Act, for the. 


word ‘‘seventeen’’ the word ‘‘twenty’’ shall be substituted. 


4. .After section 16 of the said Act, the following section 
oa be inserted, a — 


“16-A. The University shall constitute for the benefit of 
its, officers, teachers and other servants such pension. or provi- 
dent fund as it may deem fit in such manner and, subject to such 
conditions as may be prescribed by the Statutes.}? 

5. In section 17 of the said Act,— 

(a) in sub- section (1)— 

(i) in clause (a), after the word ‘‘Syndicate’’ the words 
“The Standing Finance Committee’? shall be in- 
serted ; 

(ti) after clause (c), the following clause shall be inserted, 
namely :— 

(ee) the constitution of a pension or. provident fund for 
the ‘benefit of the efficers, teachers and other servants of the Uni- 
versity”; and r 

(i) in clause (d), after the word ‘ ‘instruction’’ the 
words ‘‘and examination’’ shall be inserted; and 

* (b) in the proviso to sub-section (5), after the words 
“first Statutes”, the following shall be inserted, 
namely :— 
F ‘and no Statute containing, repealing or amtnding any 
provision which relates to the constitutions powers or duties of the 
Standing Finance Committee.” . i 





THE HINDU GAINS OF LEARNING ACT, 1930. 





$ act No. XXX or 1980. 


An ia to remove doubt as to the rights of a member of a Hindu 
‘undivided family in property acquired by ham 
by means of his learning. 


[25th July, 1930. 


MADRAS ACTS. 1930. 


THE MADRAS DISTRICT MUNICIPALITIES AND LOCAL 





BOARD§ (FURTHER AMENDMENT) ACT, 1929. - 
° 





ACT No, I OF 1930. i 
° [2844 November, 1929] 


An Act further to amend the Madras District Municipalities 
and Local Boards (Amendment) Act, 1921. 


f WHEREAS it is expedient further to amend The Madras District 
` Municipalities and Local Boards (Amendment) Act, 1921, for the pur- 
poses hereinafter appearing ; 
ve AND WHEREAS the previous sanction of the Governor-General 
_“ has been obtained to the passing of this Act: It is hereby enacted as 
A follows :— 
«į ` L The Act may be called THE MADRAS DISTRICT MUNICIPA- 
LITIES AND LOCAL BOARDS (FURTHER AMENDMENT) ACT, 1929. 
2. In section 2 of the Madras District Municipalities and Local 
| Boards (Amendment) Act, 1921 (herein-afger referret to as the said 
Act),— 


; 
` 


e ê 
(i) in dub: section (1)— e 

(a).after the words “ elected or appointed to be a councillor 
.. ofa municipal council” the words “or who becomes an ex officio 


councillor of a municipal council ” shall be inserted, and 


ae (4) for the words “ having been ae g4 councillor ” the 


“having been elected ? 
\> words having been appointeda councillor ” shall be substituted ; and 
ae having become an ex officio ° 


a, (iy in sub-section (2), after the words “ elected or appointed a 
* councillor” the words “or having become an ex officio councillor ” 

L shall be inserted. 

i 3. In section 5 of the said Act for the words “who has become 
¥ an ex officio member of a local board ” the words “ewho has becéme an 
. ex offfcio councillor of a municipal council or an ex officio member of a 

‘local board ” shall be substituted. 
T = 74. After setion 5 of the said Act, the following section shall be 
. Înserted, namely :— . 





Ve see . 
a 


“5A. Notwithstanding anything contained in section 5, the chair- 


+ not made the oath or affirmation as a councillor or #s a member‘of the 
local board, as the case may be, shall be entitled to act as such chair- 


` * man or president : e- 
meovided that he makes the oath or affirmation and takes his seat’ 







meeting of the council or board which he attends within 


. man of a municipal council or the president of a local board, who has? 
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two months after he is elected or appointed as, or becomes entitled to 

exercise the functions of, the chairman- or president, as the case may 

be.” k e y 
Explanation.—For the purposes of this section— 

(i) ‘ chairman’ includes a vice-chairman exercisin® the functions 
of the chairman under sub-section (6) @f. section 12 of the: Madras 
District-Municipalities Act, 1920; . ba , ° r 

(ii) ‘ president’ includes— : è 

(a) fhe vice-president of a district or taluk board exercising 
the functions of the president of the board urfder sub section (1) of 
section 18 of the Madras Local Boards Act, 1920, 


(2) the president of the district headquarters taluk board 
exercising the functions of the president of the district board under 
sub-section (2) of the same section, and 


(c) the temporary president of a taluk or union board appoint- 
ed under sub-section (3) or sub-section (4) of the same section. 
7 L 





THE MADRAS TOWN-PLANNING (AMENDMENT) ACT, 1930. 





ACT No. II oF 1930, 


e 
PREFATORY NOTE.—The fecessity for the passing of this Act has been explained 
as follows in the Statement of Objects and Reasons :— 


“ The necessity for amending the Madras Town-Planning Act, 1920, was felt 
within a few years after the Act was passed. Serious | difficulties were experienced in 
working the Act in connexion with the Mambalam Town-Planning Scheme. The 
scheme was prepared by the Madras City and Suburban Town-Planning Trust, which 
was constituted under the Act, and had, after the preliminary stages had been gone 
through, to be transferred to the Corporation of Madras for execution mainly for the 
reason that the Trust was not in a position to finance the scheme.- The experience of 
the Madras Town-Planning Trust showed that the functioning of such a body was 
greatly handicapped for want of adequate financing provisions in the Act. There was 
no provision in the Act for equipping the Trust with necessary funds for executing any 
scheme prepared by, it. The absence of any provision in the Act for transferring the 
execution of a Scheme at any stage of its making or execution from the Trust to a local 
authority or from a lqgal authority to a Trust also caused great inconvenience and 
trouble. On account of the difficulties about finance andthe agency of execution, 
“ The Mylapore Eastern Section Town-Planning Scheme” prepared by the Trust had 
to be dropped and several other schemes of the Trust had to be held in abeyance. 
With a view to obviate these difficulties, which were actually experienced in connexion 
with the operations of the Madras City and Suburban Town-Planning Trust Bill 
No. 5 of 1924 to amend the Madras Town-Planning Act, 1920, was introduced by the 
Government. . . 

Wifile Bill No. 5 of 1924 was pending consideration before tge Select Committee 
to which it-had been referred by the Legislative Council, it was felt that the Madras 
Town-Planning Act, 1920, stood in nged of amendments in directions other than those 
dealt with by the Bill. As the Bill was primarily designed to overcome the difficulties 
in connexion with the Mambalam Town-Planning Scheme And as the scheme had been 
by that time transferred tothe Corporation of Madras, the Preferable course seemed to 
be to abandon the Bill in favour of a comprehensive amending Bill and accordingly Bill N, 
No. 5 of 1924 was not proceeded with furthey, Saat 
e The existing Act implies a distinction between “town planning” and “ town im- 
provemgnt” which is unnecessary and caused inconvenience in practice. The Act provides 
for construction of houses for the poorer and working classes only but does not include 
comprehensive -housing schemes within its scope. Notwithstanding the compulsory 
pfovision contained in section 8 of the Act, most of the municipal councils falling —— 
within.its purview failed to submit schemes -within.the prescribed time, Ipe- 
délays occurred in the correspondence between one local body and another” 
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the preparation of schemes and the procedure relating to it was complicated. There is 
no provision in the Act that the execution of a scheme should commence immediately 
after it was sanctioned ; nor is poyer reserved for enabling the execution of different 
parts of a scheme at different times. A scheme becomes final when sanctioned by 
the Local Government even before the arbitrator has completed functioning. The Act 
imposes an incqivenient restriction by fixing a maximum period of six months from 
the date of the publication of a notification under section 14 for preferring claims for 
betterment contribution. every glecision of the arbitrator under®the Actis final. 
These are some ofthe features which call for amendment in addition to the defects 
already adverted to which led to the fhtroduction of Bill No. 5 of 1924. The object of 
the present Bill is to remedy these drawbacks and deficiencies. ° 
The main changes introduced in the Act by_this Bill are— 
(1) the definition of “town-planning” so as to include “town improvement” ; 


(2) provision that a scheme may provide that it or any portions thereof may be 
enforced or carried out by otger responsible authorities specified therein ; 
., , (3) provision for a comprehensive “housing” programme (advance for house 
building) ; 
(4) the preparation of general .town-planning schemes for al? lands in all 
municipalities and in their vicinity without any population limit ; 

_ (5) simplification of procedure in the matter of preparing schemes and the pre- 
vention of delays in the correspondence between one local body and another in regard 
to it; 

(6) the execution of sanctioned schemes to be commenced forthwith and pro- 
vision for execution of different parts of a scheme at different times ; 

(7) scheme not becoming final until the arbitrator has completed functioning ; 

(8) Government to have power to revoke or vary schemes suo motu after publi- 
cation, etc.; e ° 

(9) provision of'minimum period of time instegd of peaximum period for pre- 
ferring claims to betterment contribution ; ` e 

(10) provision of a right of appeal to the Government from the decision of the 

arbitrator ; 


(11) compulsory contribution to trusts from municipal revenues ; and , 
(12) provision for transfer of scheme from one authority to another at any stage. 


No special reference is necessary in this place to the other changes Proposed in the 
Bill. The appended Notes on Clauses explain in detail the more important provisions 
of the Bill”—Fort St. George Gazette, Part IV, dated 17th September, 1929, 
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[202k March, 1930]. 
An Act to amend the Madras Town-Planning Aét,1920., ° 


WHEREAs it is expedient to amend the Madras Town-Planning 
Act, 1920, for the purposes hereinafter appearing ; And whereas the 
previous sanctidn of the Governor-General has been obtained to the 
passing of this Act iit is heraby enacted as follows :— 


1, This Act may be called THE MADRAS TOWN-PLANNING 
(AMENDMENT) ACT,91930. 

2. In section 2 of the Madras Town-Planning Act, 1920 (herein- 
after referred to as the said Act), clause (8) shall be re-numbered ag 
clause (9) and the following shall be inserted as clguses (8) ang (10), 
namely :— j 

“(8) ‘Responsible authority’ means ‘the authority or person, who 
is specified in a scheme as responsible for carrying out or enforcing the 
observance of all or any of the provisions of the scheme or for enforcing 
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the execution of any works which under the scheme are to be executed 
by any authority, owner, or other person’.” 


“(10) ‘Town-planning’ includes tow8-improvement.” 
3. Section 3 of the said Act shall be omitted. 


4. In section 4 of the said Act— 

(i) for clause (a) the following clause Shall be substituted, 
namely :— 

“ (a) the laying out or relaying out of Jand, either vacant or 
already built upon, as building sites, or for any of the purposes men- 
tioned in this section ;” 

(ii) in clause (c), for the word ‘and’, occurring after the word 
‘removal’, the word ‘or’ shall be substituted ; 

(iii) in clause (2), after the word ‘land’, the words ‘or other im- 
movable property’ shall be inserted, and the words ‘for building 
purposes’ shall be omitted ; ` . 

(iv) in clauses (2) and (Z), the words ‘for the poorer and working 
classes’ shall be omitted ; 

(v) in clause (0), after the word ‘suspension’, the words ‘restric- 
tion or modificati@n’ shall be,inserted, and for the figures ‘1884’, the 
figures ‘1920’ shall be substituted ; 

(vi) in clawseZ), before the word ‘modification’ the words 
‘suspension, restriction or’ shall be inserted ; and 

(vii) clause (g) shall be re-lettered (7); and the following shall 
be inserted as clause (q), namely :— 

“ (4) the advance to the owners of land or buildings comprised 
within the scheme, upon such terms and conditions as may be provided 
by the scheme, of the whole or part of the amount required for the 
erection of buildings or for the carrying out of the works, alterations 
or improvements in accordance with the scheme.” 

5. In sub-stction (1) of section 5 of the said Act, the words ‘In 
the scheme’ shall b£ omitted. 


° 6., Section 6 of the said Act shall be omitted. 


7. For section 8 of the said Act, the following ection shall be 


substituted, namely :— ° ° 5 


“8. (1) Every municipal counciļ constituted prior to the 1st day 
af April 1930, shall, not later than the 31st day of March 1934 and every 
municipal council censtituted after the lst day of April 1930 shall, not 
later than four years from the date of the constitution of such council 
pæpare, publish and submit for the sanction of the Local Government a 
general town-planning scheme in respect of all‘land within the munici- 
pality and jn its vicinity unless the Local Government order otherwise, 
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(2) Notwithstanding anything contained in sub-section (1), the 
Local Government may, after making such enquiry as they may deem 
necessary by notification in tae Fort St. George Gazette, direct any 
municipal council to prepare, publish and submit for their sanction 
before an appeinted date a general town-planning scheme under this 
section for an area specified ig such notification. 

(3) A geaeral Yown-flanning scheme shall determine the lines 
on which the improyement and *development of the area within the 
municipality and in its vicinity shall proceed and shall provide for such 
of the matters referred to in section 4 and to such extent as may be 
prescribed.” 


8. In section 9 of the said Act— 
(i) for sub-section (1), the following sub-section shall be substitu- 
ted, namely :— 

“(1) A municipal council may, by resolution, decide to pre- 
pare a scheme in respect of any land, within the municipal area, or in 
its vicinity outside such area, or to adopt with or without modifications 
a draft scheme proposed by all or any of the owners of any such land. 
The chairman shall then have a plan prepared showing the land propos- 
ed to be included in the scheme, the surrounding lands and any existing 
Streets”, and 

(ii) in the proviso to sub-section (2) after the word ‘Provided’ 
the word ‘further’ shall be inserted and before the game proviso the 
following Proviso shall be inserted, namely :—> 

“ Provided that if the municipal touas or district board con- 
cerned omits, for four months from the date of receipt of the com- 
munication requesting such concurrence, to send a final reply thereto, 
such concurrence shall be deemed to have been given :” 


9. Sub-section (1) of section 10 of the said Act shall be re-num- 
bered as section 10 and sub-sections (2) and (3) shall be omitted. 


10. In section 11 of the said Act,— 


(i) in sub-section (), the words, figure ahd brackets ‘sub- 
section (3)’ and the word ‘print’ shall be,omitted ; and 


(ii) in sub-section (2), the words ‘print and? shall be omitted. R 


11. In section 12 of the said Act, — . . 
(i) for the words and figures ‘sections 8 to 11’, the words and 
figures ‘sections,9 to 11’ shall be substituted ; and e 


Gi) for the words ‘to prepare, print and submit for their sanction 
a scheme’, the words ‘to prepare, publish*and submit for their sanction 
a draft scheme’ shall be substituted. 
12. (1) Section"13 of the said Act shall be renumbered as sub- 
section (1) of section 13 and in that sub-section as re-enumbered— 
(a) for clause (d), the following clause shall be substituted, 
namely :— > é 


“ (d) a full description of all details of the scheme under such 
clauses of section 4 as may be applicable.” e 


(2) clause (e) shall be omitted. 
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(c) in clause (f) the word ‘net’ shall be omitted ; and 
(d) for clause (g) the following clause shall be substituted, 
namely:— . 

“(g) regulations for enforcing or carrying out the provisions 
of the scheme ; and defining the responsible authority fnd the périod 
for which such responsible authority shal? gunctign.” 

(2) To the same section, the éollowing sub- Sections shall be 
added namely: = 

“(2) Every draft scheme which includes a housing Scheie 
shall also contain the following particulars, namely: — 

(i) the approximate number and the nature of the houses to 
be provided by the ‘responsible authority’; œ 

(ii) the approximate quantity of land to be sean and the 
localities in which land is acquired ; 

(iii) the average number of houses per acre ; and 

(iv) all matters incidental to the housing scheme. 

(3) A draft scheme may provide that any person who commits 
or knowingly permits a breach of any specified provision of the scheme, 
or who neglects or fails to comply with any such provision, shall, on 
conviction, be punishable under section 44-B.” ; 

13. In sectjon 14 of the said Act— 
(i) at the end of sub-section (2) the words “ and the fact of 
ep es shalt be plished in the prescribed manner” shall be 
e 


(ii) for sub-section (3) the following sub-section shall be sub- 
stituted, namely: — 

“(3) The Local Government may, after considering the objec- 
tions and suggestions, if any, and making such inquiry as they think fit, 
sanction the scheme with or without modifications, or may refuse to 
sanction the scheme or may return the scheme to the council for re- 
consideration : 

Provided that unless a modification is in the opinion of the Local 
Government, verb or inconsequential, the Local Government shall not 
sanction the scheme with such modification without the consent of the 
council: 7 

e' Provided further that when a scheme is returned to the Council 
for rec8nsideration, the council shall resubmit it to the Local Govern- 
ment within three months from the date of its'receipt and the Local 
Government may then deal with the scheme in the magner mentioned 
in this sub-section : 

Provided further that if the councif fails to nesubmit the scheme 
within the time specified in the foregoing proviso, the Local Govern- 
ment may, in relation to the scheme, pass such or@ers as they may deem 
fit,” and . 
(iii) sub-section (5) shall bee omitted, sub-section (4) shall be 
renumbered (5) and the following shall be inserted as sub-sections (4) 
and (6 namely: — 

“(4) When a scheme returned for reconsideration is modified 
by*the council, the scheme as so modified, shale before resubmission to 
the Local Government for sanction, be published and passed by the 
council in the same manner as a draft scheme, 
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(a) in cases in which the modification involves the inclusion 
in or exclusion from the scheme of any land or the acquisition of any 
land not originally proposed ®o be acquired, and 


(2) in every other case in which the modification is, in the 
opinién of the®council or of the Local Government, of sufficient impor- 
tance to require the following*of this procedure. ° 


(6) A notffication published under sub-section (5) shall be con- 
clusive evidence that the scheme has been duly made and sanctioned. 
The scheme shall have effect from the date of publicatifn of such noti- 
fication, and the execution of the scheme shall be commenced forthwith: 


Provided that, where the scheme so provides, the execution of 
the scheme or any part thereof may be deferred until such time as may 
be fixed in the scheme.” 


14. For section 15 of the said Act, the following section shall be 
substituted, namely:— 


“15. (1) A town-planning scheme sanctioned under section 14 
mayat any time be varied or revoked by a subsequent scheme, 
published and sanctioned in accordance with this Act: 


8 Provided that the municipal council ghall be competent to modi- 
fy a scheme after it has been sanctioned by the Local Government 
under section 14 by an agreement entered info wiéh the persons inte- 
rested in the scheme and with the concurrence of the Local Government. 

(2) (a) lhe Local Government may, at any time, by notification 
inthe Fort St. George Gazette, vary or revoke a scheme sanctioned 
under section 14: . 


(6) Before issuing such notification the Local Government shall 
publish in the prescribed manner a draft of such notification together 
with a notice specifying a date on or after which such draft will be taken 
into consideration and shall consider any objection or suggestion which 
may be received in respect of such draft from the council or any person 
affected by the scheme before the date so specified.” $ 

15, In section 17 of the said Act— 

(i) the word, figure and brackets ‘sub-section (1)’ shall be omit- 
ted ; : e e 
(ii) for the words “and obtained permissior from the municipal 
council to do so” the words “and obtained permission, in cases where a 
scheme has not been sanctioned, .from the municipal council; and in 
other cases, from?a responsible authority” shall be substituted ; and 

(iii) in the proviso afte? the word ‘council’ the words ‘or the res- 
ponsible authority’ sha]l be inserted. 


16. In section 19 of the said Act— 
(i) for the word ‘chairman’ wherever it occurs in the section, 
the words ‘responsible authority’ sHall be substituted ; and ° x 
Gii) for sub-section (3) the following sub-section shall he sub- 
stituted, namely:— i 
“(3) If the owner fails to show cause to the satisfaction œf 
he responsible authority, the responsible authority may confirm the 
order granting such further period, as it may deem fit, to execute the 
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work and such order shall be communicated to and be binding on the 
owner and may be enforced. The expenses of enforcement may be reco- 
vered in the prescribed manner. An ppeai shall lie to the Local 
Government against the order of the responsible authority and their 


decision shall be final.” e 
17. In gection 20 of the said Act, the words ‘of the re 
council’ shall be omitted, * e ô 
. ® 
a e 


18. In section 21 of the said Act, the word, figure and brackets . 
‘sub-section (1)’ shall be omitted. 


19. After section 22 of the said Act, the following section shall 
be inserted, namely :— 


“22 A. (1) The municipal council may, within three months from 
the date of an award of compensation in respect of property injuriously 
affected, make an application to the Local Government to sanction the 
withdrawal or modification of all or any of the provisions of the scheme 
which gave rise to the clai for compensation and give notice of such 
application to the oyner ef such property. 


(2) If the Local Government accord such sanction, the award of 
compensation shall stand cancelled, and the municipal council shall pay 
the costs, if any, awarded by the arbitrator in connexion with the claim 
for compensation. 


(3) Nothing contained in this section shall affect the right of the 
owner to make a fresh claim for compensation in respect of the modified 
scheme sanctioned by the Local Government under sub-section (2), 

(4) No award of compensation in respect of property injuriously 
affected shall b€ enforceable within three months from the date thercof, 
or, if notice has hgen given under sub-section (1), pending the orders of 
the Local Government on the application made under the same sub- 
section.” 

e 20. In section,23 of the said Act, for the words ‘ any property is 
increased in value’ the words ‘the value of any property has increased or 
is likely to increase,’ and for the words ‘not being later than six months’ 
the words ‘not being less than three months’ shall be substituted. 

21. In section 24 of the said Act— 

(i) in clause (a) the ward, figure “and bragkets ‘sub-section (1) 
shall be omitted ; and 

Gi) in clause (4) for the word, figure aed brackets ‘ sub-sec- 
tion (5 the word, figure and brackets ‘sub-section (6) shall be 
substituted. ° 


“22. For section 27 of the said Act, the following section shall be 
suhstftuted, namdly :— 


e 
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» “27..(1) After a scheme has been sanctioned’ the Local Govern- Local 
ment may and if so required by the council or any person interested in Government 
the scheme shall appoini an arSitrator with sufficient establishment to t° appoint 
discharge all or any of the following duties :— akbitrator 


(a) to%pass such orders as may be required under clauses (a) 
to (2) of sub-section (2) pf secti8n 5 ; o 
l (6) to déline, and, wherg necessary, to demarcate or cause the 
demarcation of, the reconstituted plots or:the areas allotted to, or re- 
served for, the purposes mentioned in clause (2) of section 4 : 


(© to decide, in reference.to the claims made, whether any 
property is injuriously affected within the meaning of section 20, and” 
award. the compensation, if any, to be paid to. the owner concerned in 
accordance with the provisions contained in chapter 1V ; and 


(d) to. determine, in reference to the claims made, the pro- 
perties which are liable to-the betterment contribution under section 23 
and estimate and record their market value at the date of the notifica- 
tion under section 10 or section 12, as the case may be, in accordance 
with the provisions of clause (a) of section 24. 


(2) The decisions of the arbitrator under clauses (z) and (4) of 
sub-section (1) shall be read as part of the scheme sanctioned under 
section 1+ and shall be final and binding on all persons: 


Provided that where any such decision is in confligt with any pro- 
vision in the scheme it shall require the appréval of the Local Govern- 
ment and, on such approval being given, shall be degned, to the extent 
mentioned in such decision, to have varied the sanctiondd scheme.” 


93, Vor section 28 of the said Act, the following section shall be ` Substitution 
substituted, namely :— : of new section 
f ‘ . for section 28, 

Madras Act 

VII of 1920, 


‘“98. (1) The arbitrator shall give notice of his proceedings and Powers and 
conduct them in the prescribed manner and communicate his decision duties of 
to the parties concerned. arbitrator. 


a e 
(2) An arbitrator shall have all the powers of a Civil Court under 
the Code of Civil Procedure, 1908, for the purpose of * taking, evidence, 
on oath and of enforcing the attendance of witnesses and compelling 
the production of documents and material objects. 


(3) The costs of and incident to all proceedipgs before the, arb? 
trator shall be in his discretion and the arbitrator sha)l have full power 
to determine by whom or out of what property and to what extent such 
costs are to be paéd and to give all necessary directions for the pifrpose 
aforesaid.” iy is . 
24. For section 29 of the said Act, the foilowing section shall be Substitution 


substituted, namely :— 5 


of new 
7 i section for 
zs section 29, 
e , Madras Act 


z e VII of 1920. 
! 


e e 
“29, (1) Any party aggrieved by any decision of the arbitrator Appeal, 
under clause (2) or clause {@) of'sub-section (1) of section 27 may withe 
in three months from the date of the communication of such decision 
appeal to the District Judge concerned in cases arising’ outside the City 
M—2 
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of Madras and to the Chief Judge of the Court: of Smal Causes in cases 
arising in the City of, Madras. 


(D The decision of the EE E ander clause -(c) or clause (d) 
of sub-section (1) of section 27.and, when'an appeal has been preferred 
under sub-section (1), the decision on-such appeal shal? be read as part 
of the scheme sanctioned under section te and spall be. final and binding 
on all persons.” |. , So Sa OO 

25. In section 35 of the said Act. — o’ 

(i) in Sige (a) of sub-section (2) and in, clause (2) of snes 
tion (3) the w ord figure and brackets ‘sub- section (1Y shall be omitted ; 
and : 

G). in clause (f) of sub-section (3) fe words ‘from the municipal 
PENE shall be omitted. TE e ' 

26; ` In.section‘37 ‘of the ‘said Act, for the words ‘in relation to the 
scheme in. question’ the words ‘in relation to a par ticular -scheme or to 
town- planning i in general shall be substituted: © `- 


57. For Section 38 of the said Act, the following section shall be 
substituted, namely ;— 


ov phe | iiPae feck: “ke . . í 

"38, (5 Subject to such rules as the Local Government’may 
iake. on: this behalf a municipal. council. may, and if so required by the 
Local Governmént: shall, join with one or more than one other local 
authority i in constituting a joint town-planning committee for the’ mak- 
ing of a joint town-planning scheme or for any purpose connected . with 
town-p'anning in which they are jointly interested or for which they 
are jointly responsible. 

(2) A joint town-planning committee may include persons 
who aré ‘not members of the local authorities concerned but who possess 
in'their opinion special qualifications or represent institutions or cor- 
porations interested in the work of the committee : 

Proviged that the number of such persons’ shall! not exceed 
one'third of the total numbér of members of the joint committee. 


ov" (3) O) The Local Government may make rules to carry oul 


the. purposes of sub-section (1). _ 
o> cee Sai) tn particular and. without prejudice to the generality 


of ‘the foregoing power the Local Government may make rules to pro- 
vide for—, a 
(a) the. total number of members a the Joint com 
mittee; RS ane Fa e 
i (6) the number of such memlsers who shall be mem- 
bers of the local authorities concerned and the nfmber of such members 
who may be outsiders ; 


i (c) the qualifications of persons who shail be members 


“of the, joint committee or the manner in which they shall be appointed 


or elected ; 
` (d) the qualifications of the, person who shall be the 

chairman of the joint committee or the, manner in which he shall be - 

elected , or appointed ; oe f Aa A , 


+ 
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(2) the term of office of members and ‘chairman ; 
` (f) the manper in which the committee shall be put 
in funds and shall account therefor; and ~“ : a ; 
Š e (£) the procedure of the committee. 
(4) Rules made under gub-section: (1) or (3) may be varied or 
revoked provided all the loeal authorities concerned asSent to such 
variation or revocation. ' ° 


(5) If any difference of opinion arises between l@cal authorities 
under any of the foregoing provisions of this section, it shall be referred 
to the Local Government whose decision.shall be final. 


(6) If the Local Government take action under sub-section (1) 
they may issue such dire@tions as they may think necessary or desira- 
ble in respect of all or any of the matters referred to in sub-section (3), 

(7) When a joint town-planning committee has been constituted, 
such committee shall exercise the powers and perform the duties of the 
municipal council-and its chairman the powers and duties of a chairman 
under this Act, í ' 


(8) Any joint town-planning scheme made by a joint committee 
may provide for the execution of the scheme or any part thereof. jointly 
by all or two or more of the local authorities concerned or specify the 
parts of the scheme to be executed at the expense of the several local 
authorities in their respective areas ‘and the said specisied partis of the 
scheme shall after the publication of the notification under section 14 
have effect in the areas to which they relate ag separate schemes.” 


28. In sections 39 and +0 of the said Act, for the figures “1884”, 


the figures “1520” shall be substituted. 


29, In sub-section (2) of section 42 of the said Act, after the words 
“ the municipal council ” the words “or the responsible authority as the 
case may.be”, after the words “a municipal council ” the words “ or a 
responsible authority.” -and after the word “ council ” «Wherever it 
occurs, the words “or the responsible authority ” shall%be inserted, - 

30. In section +3 of the said Act, after the words “ municipal 
authorities ” wherever they occur, the words “or the responsible autho- 
rity ” shall be inserted. s 


5L. In section 44. of the said Act,— l E ko Gls 
(i) in sub-section (2) aS 
(a) in clause fa), the words, figures and brackets “ sub-sec- 
tions (1) and (3) ” shal be omitted : 


. (2) in clause (4), for the word, letter and brackets “ clause 
(g) ” the word, letter and bracketse “ clause (+) ” shall be substityted, 
and after the word and figures ‘section 13” the word, figure and” 
brackets“ subsection (1) ” shall be inserted ; i ned 

(c) clause (2) shall be omitted ; á 

(d) in clause (AJ after the words “ municipal council” the 


words “ and responsible authority ” shall be inserted : 


+J 
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(e) in-clause (1) the words "in the place of a council ” shall 
be omitted and for the words “on the part of the latter” the words 


“on the part of the municipal council or fhe responsible authority” shall 
be substituted ; 


e e 
(/) in clause (o) after the wards “ municipal councils” the 
and*responsible authorities ” shal be inserted ; and 


(£) after clause (z) the follofving clauseg hall be inserted, 
TRE — o 


words “ 


“ (u) the funds which shall be transferred by the municipal 
council to the responsible authority, the administration of such funds, 
the accounts to be kept in respect thereof and their audit ; 


“() matters other than those referred.to in the foregoing 
clauses which are expressly required or allowed by oa Act to be pres- 
cribed ; ” and 


- (ii) for sub-section (3) the following sub-section ghall be substi- 
tuted, namely :— ' 


hior% “(3) In making any rule, the Local Government may provide 
that a breach thereof shall be punishable with fine which may extend to 
one hundred rupees”’ 


32. After section 4+ of the said Act, the following sections shall be 
inserted, namely :-— . l . 
e ® ° 
“44-A. The power to make rules under sections 38, 44 and 5+ 
shall be subject to the condition of previous publication. ` 


44.B, (1) Where a scheme sanctioned under this Act has provi- 
ded that any person ‘who commits or knowingly permits a breach of any 
specified provision of the scheme or who neglects or fails to comply 
with any such provision shall be punishable under this section, the res- 
ponsible authority shall send to any person who commits or knowingly 
permits a: breachf any such provision of the scheme or neglects or fails 
to comply with any such provision, a notice calling on him to disconti- 
nue the breach or cause it to be discontinued or to comply with.such 
provision of the scieme. 


(2) If after the expiry of one month on the date of receipt 
of the notice by such person under sub-section (1) the breach or neglect 
or failure continues, such person shall; on conviction, Be punishable 


(i) with fine which may exténd to one hundred rupees, and 


(ii) if the’ breach, neglect or failure continues after such 
conviction, with fine which may extend to fifteeħ rupees for every day 
during which the breach, neglect o or failure continues after such con- 


vV n.’ 
7 ictjo 


~ 33. After gestion 50 of the said Act, the following Section shall be 
inserted, namely :— 
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“50-A. The municipal council in whose area a trust operates 
shall pay annually to the trust sych amount as may be agreed on bet- 
ween them or as may be fifed by the Local Government.” 

. e 2 ` ka 
34. In ‘sub-section (1) cof section 54 of the said Act, the words 
* subject to the congitionef previous publication ” shaft be omitted, 


35. After section 54 of the said Act, the following chapter shall be 
inserted, namely :— 


“CHAPTER X. - 
TRANSFER OF PROCEEDINGS. 


55. (1) The Local Government may, by notification and from ‘a 
„date to be specified in such notification, transfes the proceedings com- 
menced under this Act in respect of any land by any authority having 
jurisdiction to any other authority having jurisdiction over such land. 

| @) Before issuing a notification under sub-section (1).the Local 

Government shall communicate to the authSritiog affected the grounds 
on which they propose to make the transfer, fix a reasonable period for 
them to show cause. against the proposal and consider their objections, 
‘if any. i pe f Peis 

(3) The authority to whom a transfer of proceedings is made 
‘under sub-section (1) may continue’ such proceedings from the stage 
‘which they had’ teached'on the date specified iri the notification, 

(4) When making a transfer of Proceedings under sub-section 
(1), the Local Government may direct the authority to whom the trans- 
fer is made to reimburse the authority from whom the transfer ‘is made 
the net, expenditure which the last mentioned autfority may, upto the 
date of such transfer, have incurred ‘on such proceedings. . -> 


<. (5) From the date specified in the notification under sub-section 
‘Q) all tights and’ assets’ which, for the purpo&es of the _prgceefings 
transferred by such notification, are vested in, ‘and all obligations and 
liabilities which for the same purposes are enforcible against the autho- 
rity, from whpm the transfer is made, shall vest in or be tnforcible 
against the authority to whom the transfer is made.” 
e 


£, Ea 
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‘SHE MADRAS GAMING ACT. 


Sameer Mois 


(AcT No. III oF 1930.) oe 


PREFATORY NOTE.—The following is the Statement® of Objects and Reasons 
attached to the Bill:— —- , ‘ : 

„~ ` “The Madras City Police (Amendment) Act, 1929, was designed to dea? with 
buçket -shops in the City of Madras. There is increasing evidence of the fact that 
bucket shops are springing up outside the municipal limits. In order to deal with them 
effectively and to consolidate the law on gaming and keeping common gaming-houses 
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throughout the province, this Bill extends.to the Presidency, with, the exception of 


‘Madras City, those provisions of the Madras City Police Act, 1888, as amended by 


the’ Madras City Police (Amendment) Act, 1929, whigh deal with bucket shops, Tt also 
combines, in the same Bill, the-provisions -of the Madras City Police Act, 1888, end 
the Towns Nuisances Act, 1889, which relate to gaming and the keeping of a common 
gaming house,” ° , 
a me e ; Fi S pHi aN i F 
T 3 ` e ‘@ 4g: a 
° 21st March, 1930.] 
e 
An Act to provide for the punishment of guming and the keeping of com- 
mon gaming-houses in the Presidency of Madras. 


WHEREAS it is expedient to make provision: for the punishment of 
gaming and the keeping of common gaming-hquses in the Presidency 
of Madras ; And whereas the previous sanction of the Governor: General 
has been obtained to the passing of this Act; It is hereby enacted 
as follows:— : 


1. This Act may be called THE MADRAS GAMING ACT, 1930. 


2. This Act extends to the whole of the Presidency of Madras 
with the exception of the City of Madras as defined in the Madras City 


Police Act, 18887. . . , 


3.' In this Act,’ unless there be something yepugnant in the sub- 
ject- or context, — : _ : 
“Common gathing-houses’ means any enclosure, room , or place in 


‘which cards, dice, tables qr other instruments of gaming are kept or 


used for the profit’ eor Yain of the person owning, occupying, ‘using or 
keeping* such enclosure, room or place, whethér by way of charge 
for the use of instruments of gaming or of the enclosure, rdom or place, 
or otherwise howsoever ; 

“Gaming” ddés not include a lottery, but includes wagering or bet- 
ting on a‘horse-raGe’ éxcept when such wagering or betting takes 
places reS ; ena. ADE aR 


ie 


(i) on.the date on which such race is to be run ; and .- 


; ; 
(ii) in- a place or places within the race enclosure which the 


authority .controllin&..such race has with the sanctión “of the Local 


Government set apart for the purpose. i 


e e Instruments of gaming” include an article used asa subject or 
méans' of, or for thee purpose of’ catrying on’ or, facilitating, or. in 
connexion with gaming and any books, lists, tickets, forms or other 
documents used’ or intended to be used as a , register „or record or 
evidence of gaming. . i D re ° l s 

4, (i) Whoever opens, keeps or gee or pernfits to be opened, 
kept or used any, enclosure, room or place for tRe purpose of gaming 
on a horse race shall be liable on conviction, to imprisonment not ex- 
ceeding three months or for every--day-on which such enclosure, room 
or, place is so opened, kept or used to 4 fine not exceeding five hundred 
rupees or to both. 


‘ (ii) Whoever is found gaming on a horse race shall be liable, on 
copgiction, notwithstanding any provision to the contrary in this’ Act, 
to a fine not exceeding five hundred rupees or to imprisonment not 
exceeding one month, i Mit, ge 


® 
tli OF 1930): + ‘"MADRAS-AcTS, 1930. "4 ' 15 


5. If any: salaried : Magistrate -not inferior’ toa Magistrate of the 
second class.or any Police Officer not below the rank of a Deputy Su- 
perintendent of Police has teason to believe that any place is used as a 
common gaming-house, he may by his warrant give authority to any 
Police office®, not below the rank of a Sub-Inspector, to enter with such 
assistance as may be found ‘necessary, by night or by eday, any such 
place, and to aurest #11 pefsons. found therein and to ‘seize all instru- 
ments of gaming and-all monéys and securities for money and articles 
of value reasonably suspected to have been used or intended to be used 
for the purpose of gaming which ‘are found therein, and to search all 
parts of such place and also the persons found therein, 


6. <Any cards, dice, gaming table or cloth, board or other instru- 
ments of gaming found in any place entered or searched under the 
provisions of the last preceding section, of on any person found therein 
Shall be evidence that such place is used asa common gaming-house, and 
that the persons found therein were there present for the purpose of 
gaming, although no play was actually seen by the Police Officer or any 
of his assistants, ' 


‘7. It shall not be necessary, in order tô convict any person of 
keeping'å common’ gaming-house or of being concerned in the manage- 
ment of any common gaming-house, to prove that*any person found 
playing at any game was playing for any money, wager, bet or stake. 


„8. Whoever opens, keeps or uses, or permits to be used any 
common gaming-house, or conducts or assists in conducting the busi- 
ness of any common gaming-hotise or advances or furnishes money 
for gaming therejn, shall be liable on conviction to fine not exceeding 
five hundred rupees‘ or to ‘imprisonment not exceeding three months, 
or, to both. zA 


_ 9 Whoever is found gaming or present for ‘the purpose of gaining 
in a common gaming-house shall on conviction be liable to fine not ex- 
ceeding two hundred rupees or to imprisonment not “exceeding one 
month ; and any person found in any common g&ming-house during 
any gaming or playing therein shall be presumed, until the contrary be 
proved, to have been there for the purpose of gaming. 


10. On conviction of any person for keepifg a common ganing- 
house, or being present therein for :the purpose of gaming, all the ‘ins- 


truments: of gaming found therein may be. destroyed by the order of. 


the Rlagistrates and such Magistrate may order all or any of the other 
articles seized, or the Proceeds thereof, to be forfeited. 
. Ri e £ 


; ; : e cae 
“Il. > Nothing if séctions 53 to dO of this Act shall be held to 
apply to games ‘of mere skill wherever played. 
: e . ee: 


12.° Whoever is found gaming with cards, dece, counters, money 
or other instruments of gaming in any public street, place or thorough- 
fare or publicly fighting cocks, shali be liable on conviction to finemot 
exceeding fifty rupees or to imprisonment not exceeding one month; 
and such, instruments of gaming and tnoney shall be forfeited, 
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43. Any Police .Officer may arrest without‘ a warrant any person 
committing in his view any offence made punishable by this. Act. 
© >e & e r pre 1 


z .. 
i ie ee Dg ni eo po 


# Eci e OR 2, ; u 
_ 14. Clause (10). and the last paragraph *of section ê ‘and: sections . 
6, 7 and 9 of the Towns'Nuisances Act, 1689, are hereby: repealed. 
h a e. ' om As ` eo 


e 





THE MADRAS ‘HINDU RELIGIOUS ENDOWMENTS 
A (AMENDMENT) ACT, 1930. “7 
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Act NO: IV OF 1930. - 


PREFATORY NOTE :—Statement of Objects and Reaschs.—Clause 3.— Religious ` 
institutions whicly do not ordinarily'come ‘under the scope of thé Madras Hindu Reli- 
gious Endowments Act on account of their income being below the minimum: ‘laid down! 
in section 4 are in a very neglected and mismanaged condition, As it is, such cases 
have to be dealt with by special application of the Act under the proviso to that section. 
The Act should apply to all institutions irrespective of income. Wherever the levy of 
contributions will work, as athardship on temples or maths with low incomes, exemption 
from section 69 of the Act may be given or thé Board may fix a suitable rate in exercise 
of its discretionary powgr under’ that section. ` Poe ae se 

2." Difnition of * Kxcepled tenfble'—Clause 4.—There are numerous difiiculties in 
the way of deciding whether a tempje’is excepted ‘or not by-the'test provided in the present ‘ 
definition of ‘an exceptedéeniple. Further, there are instances of temples whose peculiar 
conditions justify exceptional treatment though they fall under the category’ of non-ex- 
cepted temples by applying,the existing definition: The present complicated.definition is - 
replaced by a simple one by which all temples, the trusteeship whereof has been, wholly 
hereditary or has been specially provided for by the founder and temples which for 
special reasons the’ Local Government want to treat’as excepted ‘temples, will come 
under: that category. : soe » - : 

3. Clause 5.—Several matters including complaints about mismanagement come 
up before the Board both on the administrative and judicial sides of its work. Very’ 
ofen temporary arrangements have to be made for the management of the affairs of 
temples‘or maths pendipg disposal of the matters under investigation and action has to 
be taken under section 18. To make it clear that the Board can do. so under it, the: 
addition of an explanatigg is proposed. Ay 

4. Clauses 6, 7 and 8,—The Board has the power of general superintendence under . 
section 18. But there are no clear provisions empowering it to contro] the actions of 
temple committees or modify them when the latter go wrong. Temple committees are 
comp@sed of honorary members, and sometimes they may not devote sufficient attention, 


or may be Svayed by factiorss. "Temple committees may thus fail to take proper action, 
and experience has alsó shown that some of them have been erratic in their resolutions. 
To ensure the proper working of committees and their co-operation with the Board, ancl 
in order to to-ordinate their activities, the Board should be able togrevise or cgncel 
their resolutions and to give directions for taking action , which they fail to take.. The 
amendments proposed to recast section 34, to modaty section 35 and to insert a new 
section after the latter section are, therefore, quite necessary. 

5. Clauses 9 and 10.—Doubts are sometimes raised whetfer specific endowments 
ure also-liable to pay the contribution leviable under section 6% though the intention is 
indicated by the second paragraph of section 70. It is deemed preferable to make the- 
point quite clear. Further, the general trustees of temples and maths may be relieved of 
theeliabilfty to pay contributions in respect of specific endowments. The trustees of the 
latter must,be made solely, responsible therefor. Great delay and inconvenience are 
experienced in the matter of the levy of contributions owing to the absence of provi” 
sions for the speedy recovery’ of the same from .recalcitrant trustees. The Revenue 
Depatment must be authorized to recover arrear contributign, on behalf of the Board 
and temple committees as if they were arrears of iand revenue instead of applications . 
having to be filed,in- district courts. This very provision will operate as a preventive 
and the actual number of cases of noa-payment necessitating coercive action ‘will be 
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few and far between. For these reasons, certain amendments have been proposed to 


sections 69 and_ 70. 


Ó. Classe 11.—Parties comfig up before the Board are not able to get orders as’ 


to costs at the conclusion of the cases enquired into by it. It is but fair that provision 
should be inserjgd to govern cases where the Board feels that the ends of equity and of 
justice require the awarding of costs in connexion with its proceedings. 

7. Clause 12.—The preserg section 78 does not provide for non-hereditary 
trustees appointed ®y the Board seeking the help of courts to recover possession of 
temple properties. “The modification Sf the section as suggested will remove the deside- 


ratum felt in experience. e 

8. Clause 13.—Presidents ofthe Board and committees must have the power to 
authorize their officers to Certify copies furnished under section $2 of the Act and an 
amendment is proposed for that purpose, ` 

9. Clause 14.—Doubts have been raised as to whether disputes as to the private 
character of temples can be Îealt with by the Board under section 84 as it is. The 
proposed amendment is intended to make the meaning and object of the legislature 
clear, such doubts having been based on the existence of the definition of ‘ temple ’ and 
‘ math’ as meaning a public temple and a public math. 


[25¢h March, 1930,] 
dn Act to amend the Madras Hindu Religious Endowments Act, 1926 
(Madras Act IZ of 1927). e 

WHEREAS it is expedient to amend the Madras Hindu Religious 
Endowments Act, 1926 ; It is hereby enacted as follows :— ; 

1. This Act may be called “THE MARRAS e HINDU RELIGIOUS 
ENDOWMENTS (AMENDMENT) ACT, 1930,” e ` 

2. In this Act, the words “ the said Act” shall mean the Madras 
Hindu Religious Endowments Act, 1926, : 

3. Section 4 of the said Act” shall be omitted. 


4, In section 9 of the said Act, the following shall be substituted 
` fot clause (5) = i 

“ (5) ‘ Excepted temple ’ means and includes @ temple, the right 
of succession to the office of trustee or the offices of all the trustees 
(where there are more trustees than one) whereof has been hereditary, 
or the succession to the trusteeship whereof has bgen specially provided 


for by the founder.” ; . . 
5. At the end of section 18 of the said Act, the following shall be 
added asan explanation :— . . 


“ Explanation—The general powers of superintendence of the 

Board shall include the power to pass suth interim orders as it deems 

necessary in the interests of the proper maintenance of a math or temple 
or the administration f a religious endowment.” 

6. The following shall be substituted for section 34 of the said 


Actim— - ° m 


l "34, (1) The f&olutions of a committee shall be carried into 
effect by its President in whom the entire executive power of the com- 
mittee-shall, save as hereinafter provided, be vested. 
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‘(2) (a) All the reSolutions of 4 committee-shall be notified to the 
Board within one week after they are passed, 


(8) The Board may call for any ‘record | or pro ceedings or other 
document: or'paper- from any committee for. the. purpose gf. satisfying 
itself as to the correctness, regularity or‘ La eee of any « ‘order or pro- 
ceedings recorded or passed by such committee: : 


-0 
. (33 (4) The Board shall have. the. pswer, of cae for. reasons, to; 
be recorded by its the execution of any of the resolutions: .of the’ com- 
mittee and remitting the same to.the committee for. reconsideration. 


' (6) I£ ‘the committee upon’ such’ reconsideration confirm. the ‘said 
resolutions, the Board may, whenever it deems, ‘such ‘step necessary in 
the interests of: the temple attected or. the >{proper. management of.the 
affairs of the’ committee, modify or cance! the. said. resolutions.” . -. 


nr 7. In section 35 of the, ‘said ‘Act, for the word, and figure ‘ ‘section 
18” the words and figures “sections 18, 34 and 35-A” shall be substi- 
tuted, aia 


1718, . The following new section shall be inserted after section 35 of 
the said Acti— rr ee y? 
e ` A we A aie - oA 

5 5 “AY Wäer ‘the Board i is ‘satisfied ; ‘that any, “committee has, 

failed to perform ` the duties’ entrusted to it under this Act, the’ Board 
mhay;‘after giving reagonable r notice to the’ committée and considering 
the representations it may make, undértake ‘and perform! all or ary of 
such duties: so left unperformed,,.the-expenses if-any , involved perem 


being met from the funds of the committee concerned.” . 


EY GONE OO Re ERS : re aaa 4 


ase A AT a E | Cope aa , 


9, The following new section shall be inserted after ‘section 74r 
of. the said Act ;— 


net s TE E Bs ar ih 


ry 


ae Go STNG, eo ge r Wea 


mot EE S 
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a aya 4A, The cests of and inċident tö all’ procéedings before'the 
Board sshall be in the discretion of the Board, whichk'shall have full’ 
power,.to determine by whom or out of..what -funds. and to what 
extent such costs are to be paid; and the order. passed: in this re- 
gard, may be transferred for execution to the court and be exetuted 
by the court as if the order’ liad been passed by, itseJf: ee 


10, The following. shall ‘be substituted for section 78 of he. said 
Act :— ai PE E 


te at noe ap Aes ra tort a pey opi 1 


"78. Where æperson has been appointed as trustee of a math or 
temple ora religious endowment connected therewith or has been ap- 
pqjnted to discharge the functions of a trustee ey the committee or the 
Board? in accordance with the provisioris ‘of this’ Act‘and such person is 
résisted ‘in, ‘or prevented ‘from obtaining possession of thé math, ‘temple 
or religious endowment concerned'and the - records, accounts and’ pro- 


e 
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perties theréof, the ‘court may ‘on application by the person’ so appoint- 
éd and on production of the order of appointment, direct the delivery to 
such person of the possessi8n of the math, temple or religious endow- 
ment and of the records, accounts and properties thereof.” 


° ll. Séttion ‘82 of the gaid Act shall be recast as follows :-— 
“o < o o e Ta, iss ` No a ee oC ` E 
pa e. 


l “82, ' Thé President of a Board or ‘Committee may grant copies 
of proceedings‘or otHer records of his office’ on’ paytiént of such fees and 
subject to such conditions as may be determined’ by’ thé' Board. © Copies. 
shall’bé certified by the President of the Board or committee or by such 
officer as may be authorized in this behalf ‘by’ the ‘ President of such 
Board or committee, in the mannet provided in section 76 of the Indian 


Evidence Act, 1872.” ooa‘ 7 ta att ‘ 
12, ‘The'following shall be substituted for section '&4 of the said 
Act cee ` d ‘ DA yale ‘ i 


ph, GE he Fc Boe i g r 

“84, (1) If any dispútè'arišes as to whether ‘ah ‘institution is a 
math or temple as defined in this Act or whether à temple “is'an excep- 
ted temple, such dispute shallibe decided ‘by the Board. I. 


(2) Any person affected by a decisién under sub-section (1) may, 
within one ‘Year, apply’to’ the court to‘mod#fy og set aside such deci- 
Sion, but, ‘subject’ to the result of such" application, the ‘Sidet of the 
Board shall be final,” nee i READ aay 
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city „to a very, limited extent by, punishing the offenders, »This enactment was passed 
nearly ‘forty years ago. | The'rapid’ growth’ of urbait populatign in recent times, witb its 
inevitable reSult'of permaneht ‘congregation of largè number’ gf unmarried merin towns 


to säy with exactness how pany brothels there aré in a city like Madras. But there are 
brothels, that they are groping in numbers, that they are being replenished by -fresh 

ecoming a nuisance to the neighbourhood are facts which 
are thrusting themselves more and more on the public attention? Brothels are becoming 
paying business proportionable to .maintaining a regular staff of importers, prgcurerg, 
managers and landlords.’ t ° 77's E l 
” foat ar at i [] a a Te Ea biat CEE ra E i ee a aw rea’ 
2, An attempt is madé in this Act to deal with commercialfzed vice, Power is taken 
for the suppression of brothels, for the rescue, protection and custody of young girls, 
and.for punishing the men and women who, participate in this Vice.for.gain. Powere is 
given to the police officers to Ginter premises and effect arrests in certain contingencies. 
The Local Government is empowered to frame rales for’ carrying out the provisions‘of 
this Actin detail? sie s.r oo a ts are eS Cb Sa 

e 
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3. A word has to be added about the scope of the Act, It is felt, that it would be 
advisable to confine its operation at present to the city of Madras, and authorize the 
Government to extend it to mofussil towns on the app|jcation of local badles concerned,’ 





: [2874 March, 1930,] 
An A for the Supbeession of Brothels and Ymmogal Traffic. 


WHEREAS it is expedient to make better proyision for the sup- 
pression of brotHels and of traffic in women and girls and for other 
purposes of a like nature in the Madras Presidency ; And whereas the 
previous sanction of the Governor-General, required by sub-section (3) 
of section 80-A of the Government of India Act, has been obtained ; It 
is hereby enacted as follows :— o 


1. (a) This Act may be called “ THE MADRAS SUPPRESSION OF 
IMMORAL TRAFFIC ACT, 1930.” 
(b) It shall come into force on such date as the Local Govern- 
ment may, by notification in the For: St. George Gazette, direct. 


2, This Act shall apply to the whole of the Presidency of Madras. 


3. Clause (xx) of section 71 of the Madras City Police Act, 1888, 
is hereby repealed. ° 
4. In this Act, unless there is anything repugnant in the subject 
or context — ° r 
(a) © Brothel ” means any house, room, or place which the occu- 
pier or person in tharge thereof habitually allows to be used by any 
other person for the purpose of prostitution. . 


(6) “ Commissioner of Police” means the Commissioner of 
Police for the City of Madras ‘as’ appointed undies section 5 of the 
Madras City Police Act of 1888, 

(c) “ Magistrate ” means a salaried Drein Magistrate or 
Magistrate of the first class, inclusive af.the Commissioner of Police. 

(d) “ Prescribed ” means prescribed by rules made under 
section 16. i : 
le) “ Prostifution” means, promiscuous sexual intercourse for 
hire. 

` (A " Superintendent of Police” meansa District Superinten- 

dent of Police appoinfed under the Madras District Police Act, 1859, 
or any person appointed by the Local Government to perform the duties 
of the patie of Police fer the purposes of this Act. 


° (1) Any person who keeps or manages or aĉts or assigts in 
the eee of a brothel shall be punighed with imprisonment which 
may extend to two years or with fine which may exfend to one thousand 
rupees or with both. of 


(2) Any person who, 


e * (a) being the tenant, lessee, occupier, or person in charge of any 
premises, knowingly permits such premises or any part thereof to be 
used as a brothel; or 


e (2) being the lessor or landlord of any premises, or the agent of 
such lessor or landlord, lets the same, or any part thereof, to any person 
convicted under sub-section (1) or clause (a) of this sub-section with the 


( 
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knowledge that such premises or some part thereof are or is to be used 
as a brothel, or is wilfully a party to the use of such premises, or any 
part thereof, as a brothel; @ : 


shall be punished with imprisonment which may extend to three months, 
or with fine Which may extend to five hundred rupees or with both. 


(3) Notwithst nding &nything contained in any other law for the 
time being in fdérce, the owner or lessor of any house, room or place, in 
respect of which the lessee, tenant, or occupier thereof has been convict- 
ed under clause (a) of sub-section (2) shall be entit®d forthwith to 
determine such lease,*tenancy or occupation.” 


6. (Ò Where a Magistrate has reason to believe from a report made 
to him by a police officer or otherwise, that a girl apparently under the age 
of 18 years is living, or is carrying on. or is being made to carry on the 
business of prostitution in a brothel, disorderly house, or place of assigna- 
tion, he may issue an order to a police officer not below the rank of an 
Inspector specially authorized in writing in this behalf by the Commis- 
sioner of Police, or by the Superintendent of Police, to enter into such 
brothel, disorderly house or place of assignation and to remove there- 
from such girl ; and thereupon such police officer shall have the power to 
enter into such brothel, disorderly house or place of assignation, and 
shall be entitled to remove such girl forthwith from such brothel, disor- 
derly house or place of assignation. 


(i) A girl who has been so removed shall b® brought before a 
Juvenile Court constituted under section 36 gf the Madras Children Act, 
1920, and the Court shall cause an inquiry to bê made in the manner 
provided in sub-section (3) of section 29 of that Act, and, if satisfied 
that the girl is under 18 years of age and that she should be dealt with 
as therein provided, may make an order that such girl be placed until she 
attains the age of 21 years or for any shorter period in a rescue home or 
in such other custody as the Court for reasons to be stated in writing 
shall consider suitable, provided that such custody shall not be that 
of a person or body of a different religious persuasion from that of 
the girl, ~ 


: . © 
(ii?) For the determination of the question whether a girl pro- 
duced before a court under the provisions of thi? section is under 18 


years of age, the provisions of section 37 of the Madras Children Act, 
1920, shall be’ applied. i : 


e. s 

7. When a girl has been removed from aebrothel or désorderly 
house or place of assignation under the provisions of sub-section (7) 
of section 6, the police officer carrying out the removal Shall, until 
sucl# girl can® be brought before the court, cause her to be detained 
in a rescue home or in such @ther suitable custody (other than a police 
station or jail) as may be prescribed in this behalf by the Local Govern- 
ment, provided howdver that such custody shall not be that of a person 
or body ofa different religious persuasion from that of the girl. 


8. When an order that æ girl be placed in suitable custody has 
been passed under sub-section (7) of section 6, the provisions ot the 
Madras Children Act, 1920, shall, subject to such enotification» as the 
Government may prescribe by rules made under section 16 and notwith- 
standing her age, thereafter apply to the case of such girl during éhe 
period of the said order as if she were a child or young person dealt 
with under section 29 of the Madras Children Act, 1920, 
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. 9: Any-person who takes or attempts to “take ‘or causes- to “be 
taken from one'place ‘to another any woman or girl with a view to her 
carrying on or being brought up to carry oft the business of prostitution 
or causes or induces any woman oor, girl to carry on the business of. 
prostitation shall be punished with imprisonment which m&y extent to 
two years or with fine which may extend to one thousand rupees or with 
both. « f E of ° o 
5 10. O D person who detains any woman èr girl against her 
Wi ` 

(a) in any house, ‘room or place in “which the businéss ‘of 
prostitution is carried on, or . ‘ 


(4) in or upon any premises with intent that she may fee sexual 
intercourse with any man other than her lawful husband, 
shall be punished with imprisonnient which may extend to two years or 
with fine which may extend to one thousand rupees or with both. 


(72) A person shall be presumed to detain a woman or girl who 
is in any house, ‘room or place in which the business of prostitution is 
carried on, or in ‘or upon any premises for the purpose of sextial inter- 
course’ with a man other than her lawful husband, if such person, with 
intent’ to compel or induce her to remain there, 


(a) withholds fon her any jewellery wearing vee or other 
property, belonging to her or, 


(4) threatens her wjth’ legal O if she kes away with 
her any jewellery er.Wearing apparel lent or supplied to her byo or by the 
direction of such person. : 

(iii) Notwithstanding any law to'the: contrary, such a woman or 
girl shall not be liable to be ‘proceeded against ‘civilly or criminally: for 
taking away or being found ‘in possession of any jewel, wearing apparel, 
money or other property alleged to have been lent or supplied'to, or to 
have been-pledgéd by such: woman or girl by or to the ‘person by, whom 
she has been’ detained. ` . 


11. Any pefson who induces a woman or girl to go from any place 
with intent that shg may, for the purposes ‘of prostitution, become the 
inmate’ of or frequent , a'brothel, shall be ‘punished ‘with imprisonment 
which may extend to two years or ‘with fine which may extend, to one 
thogsand rupees or wigh both. 


Co "12.9 Whoever, °' ' s i 

(1) in any ‘street‘or public place, soligits any person for the pur- 
pose of prostitution, in such manner as to cause obstructjon, annoyance 
‘or danger to the résidents or passengers, or to ofend ‘against public 
decency, or ° kd è 

(2) frequents such street or r public. places for the purpose of 
prostitution or of solicitation, so as to constitute a®iuisance, Or to offend 
against public decéncy, 
shall he punished, with imprisonment for a term which may extend to 
two months, or with ‘fine which may’ extend to one thousand. rupees, or 
with both. 


él3: . Any Police officer (not below the rank of inspector) or on com- 
plaint, and any Police offiçer authorized in this Pehalf by the Commis- 
sioner of Police or the Superintendent;of Police by special order, may 


4 
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arrest, without a warrant any person committing in his view any offences 
punishable under sections 9,10, 11 and 12 ifthe name and address of 
such person’ be unknown to such Police officer aiid Cannot be ascertained 
by him then and-there, or if he has reason to suspect that a false name 
and address as been’ given: : 14 He cg 

14.’ Notwighstarding enything contained in any other law for the 
time being in force, only a Poléce officer authorized in this behalf by 
the. Commissioner: ðf Police or-the Superintendent of Police by special 
order may, for the e Purposes of ascertaining whether an offence 
punishable under section y, 10, 1l or 12 has been or is being committed, 
enter without a warrant any „premises in which he has reason to believe 
that any woman or gigl, is living in. respect of whom an offence 
punishable under section 9, 10, 11 or 12 has been committed. 


15. No court inferior to that of a Magistrate as defined in clause 
(c) of section 4 shall try offences under sections 5, 9, 10, 11 and 12. 
Provided that notwithstanding anything contained in clause, (c) 
of section’ 4, the Commissioner of Police shall not be deemed to be a 
Magistrate for the purpose of this section. 


16. The Local Government may make rules, 


(a) for the care, treatment, instruction: and the. maintenance of 
girls placed in the rescue home or . homes. or othe suitable custody 
under sub-section (zż) of section 6, and os 


(6) for the detention of girls under the pr@isions of section 7, 
subject to the restriction that no girl shall be detained in.the custody 
of a person or body of a different religious persuasion from that of the 
girl, ' 


sri 





THE MADRAS STATE AID ‘TO INDUSTRIES (AMENDMENT) 
ACT, 1930. 


Act No. VI or 1930. * 


PREFATORY NOTE :—The following extract from the Statement of Objects and 
Reasons explain the reason for the passing of this Act :—" Inder section 9 of the Seate 
Aid to Industries Act, 1922, no loan can be granted of an am@gunt exceeding SOesper cent. 
of the net value ot the assets of the industrial ‘businéss or enterprise after deducting the 
existing encumbrances. ‘here is reason to believe that this limitation reduces the 
usefulness of the Act and it has been suggested that this restriction might beremoved. 
The nhin objectio€ in fixing the proportion of the amount of the loan admissible under 
the Act to a percentage of the netgvalue of the, assets of the industrial business js to 
discourage applications ftom persons who have shown no proof of serious effort on their 
part by contributing some gapital of their own io the enterprise. But past experience has 
shown that the proportiongt 50 per cent. now fixed is unnecessarily high and has stood 
in the way of a more extended use being made by intending promoters of industrial 
enterprises of the facilities provided by the Act. At the same time it is not considered 
advisable that the present restriction’shotld be removed in entirety and the applicant 
encouraged to rely for all the money required for 4 new enterprise on Government help. 
It is always a satisfactory course for any one who wishes to stast a business orindustry 
to find some capital of his own before he approaches Government with a request for 
State help to supplement his resources. It is proposed to amend the provisions of Sectjon 
9 with a view to making it p@ssible for aid being granted to applicants of an amount of 
loan equal to the net value of the assets of the industrial business or enterprise.” 
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= wo + [172% April, 19301] 

An Act further to amend the Madras State®did to industries Act, 1922, 
l l ` for a certain purpose. ` : 

WHEREAS it is expedient further to amend the. Madfas State “Aid 

to Industries Act, 1922, for the purpose ‘hereinafter appearing ; It is 


hereby enacted as follows :— ` . 


1, This Agt may be called. THE MADRAS, STATE AID TO.INDUS- 
TRIES (AMENDMENT) ACT, 1930. kek 


2. In section 9 of the Madras State Aid to Industries Act, 1922; 
the following words shall be added at the-end, namely: “ Provided, 
however, that d loan of an -amount not exceeding Rs. 40,000 may be 
granted even if it exceeds 50 per cent. of the value of the assets as: 
above ascertained.” | 





Seas 


MADRAS VILLAGE-OFFICES | (AMENDMENT) ACT, 1930, 





mij 


e: ACT NO. VII oF :1930. 


PREFATORY NOTE :—The following extract -from the Statement of Objects and 
Reasons explain the recessity for the . passing of this Act :—“ Sub-section (5) of section 
10 of the Madras Hereditary Vill&ge Offices Act, 1895, and section 13 of the Madras 
Proprietary Estates Village Service Act, 1894, have been’interpreted by the Revenue 
officers, as precluding @he registration of a second minor as heir to a minor registered as 
heir to a previous holder of a village offite if that registered minor vacates the office by 
death or forfeiture of the right to appointment by remaining disqualified for three, years 
after attaining majority. ‘This is perhaps based on the assumption that the provision in 
sub-section (5) that the vacancy shall be filled up as provided in sub-sections (2) and (3) 
removes the case from the operation of sub-section (5) and that the vacancy to be filled 
up is not that caused by the death or ‘disqualification of the registered heir but the 
original, vacancy which led to the minor's registration as heir, In this view even adult 
heirs are excluded if they were not in existence at the time of occurrence of the original 
vacancy. li ' i 

Section 6 of he Act which relates to appointments made at the time of the 
revision of village establishments makes rio express provision for the registration of 
minors. e F i 

Owing to the doubt raised as to the wording of sub-section (5) of section 10 and 
the defect in section 6, the interests of minor heirs of village offices have been seriously 
prejudiced and offices are passing from the families of the hereditary holders to those 
of Strangers, much to the detriment of the harmonious working of village establishments. 
It is therefore proposed to’amend the concerned provisions in Act III of 1895 and the 
corresponding provisions in Act II of 1894.” 


e 
a ee e e 


n Ne . . [10/4 May, 1930] 


An Act to amend the Madras Proprietary Estates’ Village-service’ Act, 
1894, and the Madras Hereditary V illage-Offices ‘Act, 1895. 


WHEREAS doubts have been entertained as to the intention and 
fheaning of some of the proyisions of the Madras Proprietary Estates’ 
Villagetservice Acte. 1894, and the Madras Hereditary. Village-Oifices 
Act, 1835 ; ‘And whereas it is expedient to remove those doubts ; It is 
hereby enacted as follows :— ey ae gt vee 


1, This Act maybe called THE MADRAS -VILLAGE-OFFICES 
(AMENDMENT) ACT, 1930. 


( 
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2 In the Madras Proprietary Estates’ Village-service Act, 1894— 
(i) for the last sentence of section 13, the following sentences Amendment 
shall be substituted, namely :—- - ; as of Madras ° 
e" If the person registered as heir under this section remains dis- ong of 
qualified under sub-section @1) of section 10 for three years after 
attaining majority, h@shallebe deemed to have forfeited his right to the 
office. On such forfeiture oréon his death, the vacancy shall be filled 
up in accordance “with the provisions of this Act, as if he was the last 
holder of the office ”,; and i: 
Gi) in section 15, after sub-section (3), the following sub-section 
shall be inserted, namely :— , ; . 
“(4) Notwithstanding anything contained in sub-section (1) or 
sub-section (2), no person shall be deemed to be ineligible for selection ú 
under sub-section (1) or retention under sub-section (2), by reason only 
of his being a minor. Ifa minor is selected under sub-section (1) or 
retained under sub-section (2), he shall be registered as the holder of 
the office and thereafter the procedure laid down in section 13 shall be 
adopted. ” i : 
3. In the Madras Hereditary Village-Offices Act, 1895— 
(i) ‘after sub-section (2) of section 6, thee following sub-section Amendment 
shall be inserted; namely :— i Siti 
(3) Notwithstanding anything coptained inesub-section (1) or 1895. 
sub-section (2), no person shall be deemed to be ineligible for selection 
under sub-section (1) or retention under sul®-sectfon,(2) by reason only 
of his being a minor. Ifa minor is selected under sub-section (1) or 
retained under sub-section (2), he shall be registered as the holder of 
the office and thereafter the procedure laid down in sub-section (5) of 
section 10 shall be adopted” ; ; d 
(ii) for the last sentence of sub-section (5) of section 10, the 
following sentences shall be substituted, namely :— 
“ If the person registered as heir under this sub-section remains 
disqualified under sub-section (1) for three years after attaining majority,, 
he shall be deemed to have forfeited his right to the office. On such 
forfeiture or on his death the vacancy shall be fille up in accordance 
with the provisions of this section db if hé was the last holder of the 
office”; and 
‘ (üi) for the last sentence of sub-section (%) of section 11, the 
following sentences shall be substituted, namely :— i z - 
“Tf the person registered as Heir under this sub-section, on attain- 
ing majority, proves to be disqualified under clause (c) of sub-section 
(1), he shall be deemed to have forfeited his right to the office. On 
‘ such forfeiture or dh his death the vacancy shall be filled up in accord- ð 
ance with the provisi®ns of this section as if he was the last holder of 
the office.” i . 





è ‘ ie e ` 3! è 
' THE ANDHRA UNIVERSITY (AMENDMENT) ACT, 1980. % - 7m 


e A . A 





ACT NO. VIII oF 1930. 5 
PREFATORY NOTE :—The following extracts from the Statement of Objects . 
and Reasons explain thé necessity for the passing of this Amending Act :—“ It is con- 
sidered necessary to strengthen the financial administration of the Andhra University 
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_by-the constitution of a Statutory Finance Committee consisting of the V ice-Chancellor, 
Secretary to the Government of Madras in charge of Finance, one member appointed 
-by the Syndicate and one mémber nominated by the@hancellor from among his nomi- 
nees to the Syndicate. Power is reserved to the Finance . Committee. to-scrutinize the 
financial estimates, accounts and items of expenditure of the University. The, views of 
the Finance Committee‘will be taken into consideration before final de@isidns‘are faken 
by the authorities concerned.’’ The Syndicate is alse enlarged by: the inclusia@ of the 
Secretary to the Government in charge of Finance aan ex-@ficio, member and ‚by the 
increase in the number of members to be nominaged by the .Chancellor from two to 
Me ee ae tae act lc a Pm 
It is also propoßed to amend the Andhra University Act, 1925, so as to provide for 
payment to the University from provincial funds of (1) a nonwecurring grant of twenty- 
seven lakhs to be credited to,the Permanent General Capital Fund or the Foundation 
Fund of the University, (2) an annual block grant of not less than one and a half lakhs 
of rupees for the general expenditure of the University, and (3) a non-recurring grant 'of 
not less than seven and'a half. lakhs of rupees for building$ and equipment of the Uni- 
versity payable on such conditions as may be .agreed, upon between them and the 
University. ie ; Si . N a ; 
As a result of the passing of the „Andhra. University (Amendment), Act, 1929 
(Madras Act VI of 1929), the Ceded districts and Chittoor, have ceased, to form part, of 
the Univérity atea but thé'members of municipal councils,’ taluk boards ' and district 
boards of these districts ċontińue to have'the right to send in their representatives on 
the Senate. It is considered desirable that (æ) the non-official members of the Legisla- 
tive Council who. are residents of these districts, (4) headmasters of the secondary 
schools in these districts; and (c) landholders of these districts ‘should’ be allowed to 
have representation on theeSenate by enlarging the scope of the respective electorates 
under clauses (3), (4) and (6) of class III of section 15 of the Act. . o oe Radi 
, The Bill gives effgct, to, the proposals referred to above.” , ' 
. r % am + e - . ` 
A ae $ ' ee ig js ie iy 

TERRE pä a ; [10/4 May,:1930.} 


An Act further to amend the Andhra Universit y Act, 1 925." 


WHEREAS it is expedient further to amend the Andhra Univer- 
sity Act, 1925, for the-purposes hereinafter appearing ; It is. -hereby 
enacted as follows:— . >: a Paa ai Adah wait 


-1. This Act may: ‘be called THE ANDHRA UNIVERSITY 
(AMENDMENT) AST, 1930. we 
2. ‘In section 5 of the Andhra University Act, 1925 (hereinafter 
referred'to.as the said Act), under’ the head “ Class 11I—Other 
Members ”— i fg oe cots 
e (i) in clause (3} for the words: “ of the University area” the 
words "or any of thetlistricts of, Ganjam; Vizagapatam, West Goda- 
vari, East Godavari, Kistna, Guntur, Nellore, Bellary, Anantapur, 
Cuddapah, Kurnool and Chittoor” shall be substituted a. =. ..e 


(ii) in clause (4), for the.words “in the University aréa”'the 
words ““in the districts of Ganjam,: Vizagapatam, Wést’ Godavari, East 
Godavari, Kistna, Guntur, Nellore, Bellary, Anantapur, Cuddapah, Kur- 
noo] and Chittoor ” shall be substituted ; s Gi A 


(iii) in sub clause (@) of clause {5), the words “ other than the: 
districts of Bellary, Anantapur, Cuddapah, Kurnool and Chittoor.” shal 
be omitted ; and k 

(iv) in clause (6), for the words “of the University area” the 
worgls “of any of the districts of Ganjam, Vizagapatam, West Godavari, 
past Godavari, Kistna, Guntur, Nellore; Bellary, ‘Anantapur, Cuddapah, 
Kurnool and Chittoor” shall be substituted. 

e 


VIII OF 1930,] MADRAS ACTS, -1930, . 27 


3, In section 18 of the said Act. : ‘ 
(1) for the head “ Class I—Z»-officio Member 
eThe Dirgctor of Public Instruction ? the head 
oficio Members ` ° $ ' 
(1) the Direcfr of Public Instruction 
(2) athe, Financial Secretary to the Local Government ”: and 
(2) in clause (3) of “ Class 1I—Other Members. » for the words 
two persons?" the words “ three persons.” shall be substituted, 
4 After section 19 of the said Act, the following: sections shall 
be inserted, namely ;— 


“Class I1— Æx- 


{6 


“19-A, There shall be constituted a Finance Committee which 

shall'consist of the following persons, namely. :— 

q) the Vice-Chancellor ; aes 

_ (2) the Financial Secretary to the Local Government ; 

` (3) One member appointed’ by the Syndi@ate from among its 
members, provided that no one who is nominated’ to the Syndicate by 
the Chancellor eel be eligible for appointment urfder this clause ; 
and: > ‘ 

(4) one Bente pos da by the Chancelor from among the 
three pérsons nominated by him to the Syndicate; 

19-B. ‘The financial estimates of the University, its accounts and 
all proposals involving expenditure for which no provision has been 
made in the budget or involving expenditure in excess of the amount 
provided in the budget of the year ‘shall be referred to the Finance 
Committee for scrutiny and opinion before they’ are taken up for final 
consideration by the Syndicate : 

Provided that the Vice-Chancellor may, in cases of emergency, for 
reasons to be recorded in writing, incur any expenditure for which no 
provision has been made in the budget or which is in excess of the 
amount provided in the budget without such previous reference to the 
Finance Committee.” = š 

5. . In section 37 of the said .Act— a, . 

(i) the'word “ and ” occurring at the’ a of clause (1) shall be 
omitted ; and 

* (ii) at the end of a (2) the folowing shall be inserted, 
namely :— e “and e ee 

(3) an annual block ‘grant of not less than one and a half lakhs 
of rupees made by the*Local Government for the eng expenditure of 


the University each year.” 
6. After sectión 37 of the said Arct, the following een shall be 


inserted, namely :— fe ° 


“37-A. (1) The University shall have a fund called the Founda- 
tion Fund. , 
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(2) The Foundation Fund shalt consist of : 


(a) the sam of twenty-seven lakhs of rupees which shall be 
given to it by the-Local Government ; 


(2), any contributions to this pnd which may be mare by 
the Local Government, the Government of Indig, any local or other 
public body, or others ; e 

: (c) any contributions to this fund which may be made by 
the University; and ; 

' (d) the sum of three lakhs and eighty-five thousand ‘rupees ` 
in securities and cash which stands to the credit of the Foundation 
Fund of the University. e 

(3) The Foundation Fund shall be invested, and be kept invest- 
ed, in securities, issued or guaranteed by the Government of India, or 
by Local Governments in British India, and such investments shall not 
be varied without the consent of the Chancellor.. 


(4) The corpus. of the Foundation Fund shall be kepi intact 
but the interest thereon may be utilized for the purposes of the 
University. 


37-B, . The University shall have such other funds and maintain 
such accounts as the senate may determine. 
e 


37- C. The Local Civari shall, subject to such conditions as 
may be agreed woot between them and the University, give for the 
buildings and equipment of the University a sum of seven and a half 
lakhs of rupees to which they may agd such further sums as they may 
deem fit from time to time.” 


THE SEVVALPATTI IMPARTIBLE ESTATE ACT, 1930, 


_ ACT No. IX OF 1930, 
e [sz PT 1930.] 


An Act to Dori the Sevval patti Estate to be an impartible estate within 
o the meaning of tye Madras Impartible Estates Act LT of 1904. 
WHEREAS it issexpedient to declare that the Sevvalpatti Estate is 
an impartible estate and that its proprietor cannot exercise unrestricted 
powerg of alienation in respect thereof; And whereas the previous 
sanction of the Governor-General has been obtained t® the passing of 
this Act, It is hereby enacted as followg:— ` ' 


This Act may be called THE SEVVALPAT TI IMPARTIBLE 
cera ACT,.1930. . ° 


2. Notiithstandiag any decision of court, rule of Jaw or. enact- 
ement to the contrary, the Sevvaipatti Estate in the Ramnad and 
* Tinngvelly districts i is hereby declared to be an impartible estate within 
the meaning of the Madras Impartible Estates Act Il of 1904 and shall 
in the hands of the present owner as well as his heirs and successors, 
Be subject to the provisions of that Act. (i 
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“+3. This Act-shall not affe:t-any alienation made or debt incurred 
before thé coming into force of this Act. - cheers 
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° ACT NO. X OF 1930. 





2 E l [17th June, 1930.] 
' An Act to amend the Madras'District Municipalities Act, 1920. 


-. » WHEREAS it is expedient further to amend the Madras District 
Municipalities Act, 1920; 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; It is hereby enacted as 
follows :— 


1. This Act may be called THE MADR4S DISTRICT MUNICI- 
PALITIES (AMENDMENT) ACT, 1930. 


2.- (1) In the Madras District Mupicipalities*Act, 1920 (herein- 
after referred to as ‘the said Act’), for the words * Governor in 
‘Council’ wherever they occur, the words ‘Locat Government’ shall be 
substituted. 


(2) The provisions of the said Act specified in the first two 
columns of the annexed Schedule are hereby amended to the extent 
and in the manner specified in the third and fourth columns thereof. 


3, For sub-section (2) of section 1 of the said Act, the following 
sub-section shall be substituted, namely :— 
“(2) It extends to the whole of the Presidency of Madras 
except the City of Madras.” f ° 


4. In section 3 of the said Act— ` 


(i) clause (1) shall be re-numbered as clause (1-B) and the 
‘following shall be inserted as clauses (1) and (1-A) respectively :— 


‘(1) “ Adi-Dravida ” means any person® professing the Hindu 
religion and belonging to any of the following communities, namely, the 
Paraiyans, Pallans, Valluvans, Malas, Madigas, Chakkiliyans, Tottiyans, 
Cherumans aad Holeyas, or to any other community that may be pres- 
cribed ; i : 

(1-A) “ Antylo-Indian” means any person not being a European, 

who is— noe g i 
(i) of European descent in the male line, or 
_ Gi) of mixed Asiatic agd non-Asiatic descent whose father, 
grandfather or more remote ancestor in the male line was borf in the 
continent of.Europe, Canada, N ewfoundland, Ausfralia, New eZealand, 
the Union of South Africa or the Unitéd States of America ’; 

(ii) in clause (7) the words ‘ in the office of an elected cougcil- 
lor, vice-chairman òr chairman’ shall be ‘omitted. 

(iii) for clause (8), the following clause shall be substituted, 
naniely :—> 


Savings. . 


Preamble. ° 


Short title, 


Amendment 
Of certain 
provisions of 
Madras Act V 
of 1920, 


Amendment 
of section 1, 
Madras Act 
V of 1920, 


Amendment 
of section 3, 
Madras Act V 
of 1920, 

“ Adi- 
Dravida.” 


“ Anglo- 
Indian.” 


“ Company.” 


“Election 
authority,” 


‘European, 


“Indian 
Christian”. 


, 
uf 


“Legislative 
Council,” 


“Local 
authority.” 


“Ordinary 
vacancy.” 
“Ordinary 
election,” 


Amendment 
of section 4, 
Madras Act 
V of 1920. 


Amendment 
of section /, 
Madras Act 
V of 1920, 
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‘(8) “ Company ” means a company as defined in the Indian 
Companies Act, 1913, or formed in pursuance of an Act of Parliament 
or of Royal Charter or Letters Patent, or of an Act of the Legislature 
of a British Possession, and includes any firm or association carrying on 
business in the Presidency of Madras whegher incorporated: or net. and 
whether its priħcipa] place of business is sitwated én the said Presidency 
ar net’; e 


(iv) aftere clause (8), the following clauses Shall be inserted, 
namely — è 


(8-A) “Election authority” means such authority not being the 
chairman or vice-chairman or a councillor as may be prescribed ; 


(8-B) “European” means any person of European descent who 
either was born in or has a domicile in the United Kingdom or in any 
British Possession or in any State of India, or whose father was so born 
or has or had up to the date of the birth of the person in question such 


.a domicile’ ; 


(v) after clause (11), the following clause shall be inserted, 
namely :— 


‘(11-A) “India Christian” means a native of India who is, or in 
good faith claims to be, of unmixed Asiatic descent and who professes 
any form of the Christian religion’ ; 


(vi) after Clase (42) the following’ clauses shall be inserted. 
namely :— ev" ` i i 


‘ (12-A) “Legislative Council” means the Legislative Council of 
the Governor of Madras ; 


(12-B) “Local authority” includes a cantonment authority’ ; 


(vii) for clause (16), the following clause shall be substituted, 
namely:— ae 


k . . . . 
' (16) “Ordinary vacaticy” means a vacancy occurring by efflux 
. sé . . 7 
of time and “ordifary . election” means an election held on the occur- 
rence of an ordinary vacancy’ ; 


(viii) in clause (21), the words ‘over which the ` public have a 
right of way’ occurring after the words ‘whether a thoroughfare or not’ 
shafi ‘be placed before *those words ; and 


(ix) in clause (25), for the words ‘return thereto’ the words 
‘return to such house’ shall be substituted. 


e 
5. For sub-section (5) of section 4 of the said Act, the following 
sub-section shall be substituted, ħamely :— . 
“(5) If any local area in which the Madras Local Boards Act, 
1920, is in force is constituted as or included ixf a municipality, the 
Local Government may pass such orders as they may deem fit as to the 
transfer tọ the council of such municipality or disposal otherwise of the 
assets or institutions of any local board in the local area and as to the 
discharge of the lialfilities, if any, of such local board relating to such 
assets or institutions.” i Tp IOA 
è 6. For sub-sections (2) and (3) of section®7 of the said Act, the 
following sub-sections shall be substituted, namely :— 


e 
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o “(2) All the councillors of every municipality shall be elected. 
(3) In any municipality, the Local Government may in their dis- 
cretion by notification from time to time reserve seats for ` 
-e (a). Nuslims, 
o (5) Indian Christian® ° 
(c) AdisDravidas, ° 
(d) Europeans, 
(e):'Anglo-Indians, or 
(f) ‘Women 
and determine the number of such seats : . ; 
' Provided that *the total number of seats so reserved shall not 
exceed one-fourth of the strength fixed for the municipal council under e 
‘sub-section (1): °’ Nee? ae 
ay Provided further that no seat shall be reserved for any of the 
communities mentioned in clauses (a) to (e) if at the last census such e 
community constituted more than one-half of the total population of the 
municipality, 
(4) In reserving seats for the communities mentioned in clauses 
(a) to'(e) of sub-section (3) the Local Government shall have'due re- 
gard to their number and importance. ° 
(5) Nothing contained in sub-secfion (3) shall be deemed to 
prevent members of any community or women, for whom seats have 
.been reserved . thereunder in any municipal ° couftcil, from standing for 
election to the non-reserved seats in-the council.” 


A 


7. In section 8 of the said Act— ` i Amendment 
(i) in sub-section (1)— of section 8, 
\ (a) the word ‘elected’ shall be omitted ; and ere 


(4) after the words ‘save as otherwise expressly provided,’ the 
words ‘in this Act’ shall be inserted ; and 

(ii) in sub-section (2)— a 

(a) for the words ‘Vacancies arising by efflux of time’, the words 
‘Ordinary vacancies’ and for the words ‘an elected c&uncillor’ the words 
“a councillor ’ shall be substituted ; 

(2) for the word ‘chairman’ the words ‘election authority’ shall be 
substituted ; and a i e 

(c) between the words ‘on such’ and the word ‘days’ the words 
‘day or’ shall be inserted ; ; 

® (iii) to the same sub-section, the following proviso shall’be add- 

ed, namely :— è a 

“Provided that the Local Government may for sufficient cause 
direct or permit thesholding of any ordinary election after the end of 
September”; a 

(iv) sub-sections (3) and (4) shall be re-numbered as (4) and (5) 
respectively and the following shall be inserted as sub-section (3) hame 


ly :— | K . 
“(3) A councillor elected at an ordinary election held after the 
occurrence of a vacancy shall enter upon office forthwith but sh&ll ° 


hold office only so long as he would have been entitled to hold office 
if he had been elected before the occurrence of the vacancy” ; and ` 
e 


Substitution 
of new section 
for section 9, 
Madras Act 
V of 1920. 


Procedure 
when no 
councillor is 
elected. 


e 
Repeal of 
section 10, 
Madras Act 
V of 1920. 


Substitution 
of new section 
for section 11, 
Madras Act 
V of 1920. 
No councillor 
to receive 
remuneration. 


Substitution 
of new. 
section for 
section 12, 
Madras Act 
V of 1920. 
The chairman 
and vice- 
chairman 

of the 
municipality. 
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: (v) in sub-section (4) as re-numbered, for the words ‘an elected 
councillor’ the words ‘a councillor’ and fpr the word ‘chairman’ the 
words ‘election authority’ shall be substituted. T 


8. For section 9 of the said Act, the following se@tion ‘sha#l be 

substituted, namely :— ° e 
e e 
i ! 

“9, (1) %f at an ordinary or casual election held under section 
8, no councillor is elected, a fresh election shall be held on such day 
as the election authority may fix. l 

(2) If at such fresh election no councillog is elected, the council 
may in the manner prescribed elect a qualified person to fill the vacancy. 

(3) The term of office of a councillor elected under this section 
shall expire at the time at which it would have expired if he had been 
elected at the ordinary or casual election, as the case may be.” 


9. Section 10 of the said Act shall be omitted. 


'.10. For sectionel1 of the said Act, the following section shall be 
substituted, namely :— Va 


e . 
e 


“11. No ceun@illor shall receive or be paid from the funds at the 
disposal of or under the control of the council any salary or ‘other re- 
muneration for services rendered by him in any capacity whatsoever.” 


15. For section 12 of the said Act, the following sections shall be 
substituted, namely :— 


“12. (1) Every council shall elect one of its members to be its 
chairman. : 


(2) Subjecf to the sanction of the Local Government, the coun- 
cil may fix a salary for the chairman and the amount thereof. ` Except 
as provided in this sub-section, no chairman shall receive any salary or 
other rgmuneration. 5 ‘ 


(3) The council shall elect one of its members other than the 
chairman to be its vice-chairman. 
` (4) A chairman shall be deemed to have vacated his ofice on 


the expiry of his term of officesas a councillor or oa his otherwise ceas- 
ing to be a councillor. ô ' 


. ; e 3 g $ $ 
(5) A vice-chairman shall be deemed to have vacated his office— 
. ‘G) on the expiry of his termeof: office as a councillor or on his 
%therwise ceasing to be a councillor, or T ' 
(ii) on his flection as chairman. 


e (6) When the office of chairman is vacanj, the vice-chairman shall 
exercise the functions of the chairman until a néw chairman assumes 
office. l a 


X-oF 1930,] MADRAS Acts, 1930, A 33 
- (7) When the office of chairman is: vacant and there 
is either a cacancy in the office of vice-chairman or the vice- 
chairman has been contintiously absent from jurisdiction for more 
than fifteen days or is incapacitated, the revenue divisional officer shall, 
after giving‘hotice of not less than seven clear days to the councillors, 
convefle a meeting for the “election of a chairman and until a new 
chairman or viee-chairman® is elected and assumes office, or the vice- 
chairman returns to jurisdictidh or recovers from his incapacity as the 
case may be, the revenue divisional officer shall, enotwithstanding 
anything contained iz this Act or in the rules or notifications issued 
thereunder, be ex officio member and chairman of the council. 


(8) An outgoing chairman or vice-chairman is eligible for re- 
election. ; 


Explanation.—A new chairman or vice-chairman shall be deemed 
to have assumed office on his being declared elected as such. 


12-A. If at an election held under section 12 no chairman or 
vicechairman is elected, a fresh election shall be held.” 


12, In clause (a) of section 13 of the said Afct, the words ‘ coun- 
cillors and’ shall be omitted. 
e : 
13. Sub-section (a) of section 14 of thé saideAct shall be omitted 
and sub-section (4) re-numbered as section 14. 


14. In section 16 of the said Act, the words ‘and attention’ shall 
be omitted. 


15. Section 17 of the said Act shall be omitted.” 
AJ 


16. For section 18 of the said Act, the follewing section shallebe 
substituted, namely :— . ° 


d d oe 

“18. (1) The chairmgn may, byan order in writing, delegate 
any of his function’ to the vice-chairman : 

Provided tha} he shall not delegate any functions which the 
municipal council expressly forbids him to delegate. 

(2) If the chairman has bgen continuously absent from jurisdic- 
tion for more than fifteen days or is incapacitated, his functions, except 
those of promoting, withholding promotion from, reducing, remeving or 
dismissing any municipal officer or servant, shall, during such absence 
or incapacity, devolve gn the vice-chairman : 2 

Provided that where the absence from jurisdiction of the 
chairman is within the Presidency of Madras and ison business 

M—5 
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Amendment 
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1920. 
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* Amendment. ; 
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Madras 
Act V'of 1920. 
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Madras 
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Substitution 
o fnew, section 
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Madras e 
Act V of 
1920. 


omitted : and: 


(J 
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connectéd. with the. municipality, the.-chairman’s functions shall not, 
except to the extent, if any, to which functions have been delegated by 
him under sub-section (1); devolve on the vfce-chairmanm; _.. ., 


--  -(3) If the vice-chairman also has been continuously, absent from 
jurisdiction for more than ‘fifteen days or is incapacitated or if thg office 
of vice-chairm@n is vacant, the chairman jay, by an order in writing, 
delegate any of his functions to any councillor who Shall be styled 
“chairman delegate’ during the period of delegatione: Mapa 

, vi e.. $ 
. Provided ,that— , , TE 
(i)'when an order of delegation made under this sub-section is 
in force, no further order of delegation of any functions shall be made 


in favour of any other than the councillor in wh®se favour the order in 
force was made ; 


(ii) no, delegation , under. this. ‘sub-section shall, without the 
special sanction of the council, be made for any period exceeding in the 
aggregate ninety days in any year in, the case of an unpaid chairman 
and fifteen days in any year in the case of a paid chairman ;and‘° || 


(iii) every order made under this sub-section shall be communi- 
cated forthwith to thg council and to the district collector. 


(4) Subject to any restrictions that the council may impose, the 
chairman may, bye an order in writing, délegate any of his executive 
functions to any officer or ‘servant of the council or to any officer of 
Government.. °° hg È a N 


(5) The exercise or discharge of any functions delegated under 
sub-sections (1), (3) and (4) shall be subject to such restrictions, 
limitations and conditions if any as may be laid down by the chairman 
dnd, shall also , be, subject to his control and, revision. The chairman 
shall also have power to contro] and revise the exercise or discharge of 
any functions devolving on the vice-chairman under sub-section 2)” 


17. In sub-section (2) of section 20 of the said Act, after the word 
‘ resolutions ’ the evord ‘ and’ shall be inserted. 


¢ 
18. In section 21 of the said Act, the words record, plan, corres- 
pondence or other ’ shall be omitted. 
ve. Pe, SS, aut es 
e e A & d 
19. For section 23 of the said Act, the following section shall be 
substituted, namely :— A é 
e Toe a 
i “23, A council may constitute committee§ for the purpose of 
exercising such powers, discharging such duties. or performing ‘such 
functions as it may delegate to them, or may appoint individual council- 
lers, or committees’to inquire into and report or advise on any matters 


which ig may refer ¢o them.” - = an See 
20. In section 24 of the said Act— °° 4." | 
. (i) in :the first. sentence, . the words, “of either sex ” shall be 


e 
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(ii) in the third sentence, for the word ‘sex’ the word ‘ resi- 
dence ’ shall be substituted. 
21. In section 25 of the said Act— . 
e (i) the word ‘supplementary’ before the word ‘ regulations 
shall be omitted ; è l 
(ii) for glause® (c), the following clause shall fe substituted, 
hamely ; :— ° 
“ (¿}- thé preservation of order and the conduct pf Groceediugs at 
meetings and the powers which the chairman may exercise for the pur- 
pose of enforcing his decisions on points of order ;” 
(iii) for clause (2), the following clause shall be substituted, 
namely : — 
“ (e) the constitution and procedure of committees ; 

(iv) clauses (f) and (g) shall be re-lettered as () and (2) 
respectively, and the following shall be inserted as clause (F) namely :— 
“(A the delegation of its powers, duties or functions— 

(2) to the chairman, a councillor, an officer or servant of the 
council or an officer of Government or 
(#2) to a;committee constituted under clause (e) or to its chair- 


man or.to any one or more of its members.” e 
22.. For section 26 of the said Act, the following section shall Re 
substituted, namely :— : 
, e 


“ 26. (1) A council may, and if so required by the Local Govern- 
ment shall, join with one, or more than one, other local authority in 
constituting a joint committee for any purpose in which they are jointly 
interested or for any matter for which they are jointly responsible. 

(2) A joint conimittee may include persons who are not members 
of the local authorities concerned but who may in their opinion possess 
special ‘qualifications or special interest for serving onesuch committee : 

Provided that the number of such persons shall not exceed one- 
third of the total number of members of the joint ‘committee. 

(3) The constitution of a joint committee shall be by means of 
regulations .which shall not, except in the cases referred to in guib- 
sections (6) and (7), have effect unless assented to by each of the local 
authorities concerned. 

e (4) The regulations shall dirne . 
(a) the total number of members of the joint committee ; 
` (8) the numBer who shall be members of the local authorities 
concerned and the number who may be outsiders; . 

(c) the-persons who shall be members of the joint committee or 
the manner in which they shall be elected or appointed ; 

(d) the person who shall be chairman of the joint committee gr 
the manner in which he shall be elected or appointed ; P 

(e) the term of office of members and chairman ; ; 

(f) the powers, being powers exercisable by one or more of éhe 
local» authorities concerned, which may be exercised by the joint 


committee ; and 
e 
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Repeal of sec- 
tion 29, ` 
Madras Act - 
V of 1920. _ 


Amendment 
of section 30, 
Madras 

Act V of 
1920. 


Amendment 
of section 31, 
Madras 

Act V of 
1920. 


Substitution 
of new sec- 
tion for 
section 22, 
Madras Act 
V of 1920. 
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` (g) the procedure of the joint committee. 


(5) Regulations made under sub-sestions (3) and (4) may be 
varied or revoked provided that all the local authorities concerne 
assent to such variation or revocation. 


: ; A 
(6) If the Local Government take gction under sub-sectipn (1), 
they may issu such directions as they think neaessary or desirable in 


respect of all or any of the matters referral to in sub-sections (3) and (4). 

(7) If any difference of opinion arises betweén local authorities 
under any of the foregoing provisions of this sectjon, it shall be refer- 
red to the Local Government whose decision shall be final.” 


23, In section 27 of the said Act, the words ‘ and appointments ’ 
shall be omitted. ° 


24, In section 28 of the said Act— 


(i) for sub-section (1), the following sub-section shall be substi- 
tuted, namely :— ' 


“ (1) Every meeting of the council shall be presided over by the 
chairman ; in his absence, by the vice-chairman ; and in the absence of 
both the chairman and the vice-chairman, by a councillor chosen by the 
meeting to preside for the occasion ”; and 


y 2 
(ii) in sub-section (3), after the words ‘ for that meeting’ the 
words ‘and during th® period that he presides over it ’ shall be inserted. 


25, Section 29 of the said Act shall be omitted. 


“ 


26. In section 30 of the said Act— 


(i) in sub-séctions (2) and (3), for the words ‘such person ’ wher- 
ever they occur, the words “such councillor’ shall be substituted ; and 


(ii) after $ub-section (4), the following sub-section shall be 
inserted, namely :,- $ 


“ (5) the councillor concerned shall not be entitled to vote on 
the question referred to in sub-section (3), and the chairman concerned 
shall not be entitled t®vote on the motion referred to in sub-section (4).” 

e 


27. In section 31 of tke said Act— 


(i) after the words ‘ other than the chairman, ’ the words “and 
any vice-chairman ’ shall be inserted ; and od 


(ii) the following senterfce shall bé added at» the end, namely :— 


“ Such resignation shall take effect in the case of a councillor or 
vice-chairman from the date on which it is received by the chairman 
and in the case of a chairman from the date on which it is placed 
eefore the council.” 


2%. For section 32 of the said Act, the following section shall be 
substituted, namely :— : 


e 
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“32. Noactof a municipal council or of a committee thereof or 
of any person acting as chairman, vice-chairman or member of the 
Municipal council or commfttee shall be deemed to be invalid by reason 
only of a defect in the establishment of the municipality or committee, 
or én the gr®und that the chairman, vice-chairman or any member of 
the cftincil or committee wês not entitled to hold or c@ntinue in such 
office by reasor of any dis@ualification or by reason of any irregularity 
or illegality in hig election of appointment or by reason of such act 
having been done during the period of any vacancy in the office of chair- 
man, vice-chairman er member of the council or committee.” 


29. In sub-section (3) of section 33 of the said Act, after the word 


' report ’ the words ‘ and the resolutions thereon, if any’ shall be inser- 
‘ted. 


30. In sub section (2) of section 34 of the said Act— 
(i) in clause (a), for the words ‘ municipal council.’ the words 
‘ council or chairman ’ shall be substituted: and the words ‘ record, cor- 
respondence, plan or other ’ shall be omitted ; 


(in) in clause (4), after the word ‘council’ the words ‘or chairman’ 
Shall be inserted ; ° 


(iii) in clause (c), after the word ‘council’ the words ‘or chair- 
man’ and before the word ‘informatiop ’ the wotd ‘any’ shall be 
inserted; and è ; 

(iv) in clause (¢)~ ee 


(a) after the word ‘council’ the words ‘or chairman’ shall be 
inserted ; 


(2) for the words ‘he may’ the words ‘ they or he may’ shall 
be substituted ; and 


(c) after the word ‘ its’ the words ‘ or his’ shall be inserted. 


31. For section 36 of the said Act, the following section shall be 


substituted, namely :— 
e 


“36. (1) The Local Government may, by order in writing— 


(i) suspend or cancel any resolution passed, order iSsued, or 
licence or permission granted or 


(ii) propibit the doing of any act which is about to be done or is 

being done 
in pursuance or under colour®of this Act, if, in their opinion, 

(a) such res@lution, order, licence, permission or act has not 
been legally passed, ¢ssued, granted or authorized or 

(4) such resolution, order, licence, permission or act is in excess 
of the powers conferred by this Act or any other law or 

(c) the execution of such resolution or order, the continuance in 
force of such licence or permission or the doing of such act is fikely to 
cause danger to human life, health or safety, or is likely to lead to a riot 
or an affray: ° i e 

Provided that the Local Government shall before taking action 


under this-section on any of the grounds referred to in clauses (2) and 
e 
e 
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(4) give the authority or-person concerned an opportunity for explanation. 
. ' . (2) If, in the opinion of the district, collector, immediate action 
is necessary on any of the grounds referred to in clause (c) of sub-section 
(1) he may suspend the resolution, order, licence, permission or act, as 
the case may be and report to the Local Government who may there- 
upon either rescind the collector’s order of after giving the authérity or 
person ‘concerned a reasonable opportunity Sf exptanati6n, direct that it 
continue in force with or without modification permanently or for such 
period as they think fit.” 


32, In-section 38 of the said Act— * 
(i) in sub-section (2), the words ‘registers, books, accounts and 
other’ shall be omitted ; and i : : i 
(ii) in sub-section (3), the words ‘ records, accounts and other’ 
shall be omitted. 


33, For section 40 of the said Act, the following sections, shall be 
substituted, namely :— 


“40, (1) The*Local Government may, by notification, remove 
any chairman or vice-chairman who in their opinion wilfully’ omits or 
refuses to carry oft or disobeys the provisions of this Act or any rules, 
by-laws, regulations or lawful orders issued thereunder or abuses the 
powers vested in kim? 


(2) The Local Government shall, when they propose to take 
action under sub-section (1), give the chairman or vice-chairman con- 
cerned an opportunity for explanation and. the notification issued under 
the said sub-section shall contain a statement cf the reasons of the 
Local Government for the action taken. 


40-A. (1) A motion expressing want of confidence in the chair- 
man orin the vice-chairman may be made by any councillor subject 
to the following westrictions, namely :— 


(a) Leave of the council to make the motion shall be asked for 
before the business entered in the agenda for the day is taken up. 


(6) The councillor asking for leave shall at the time of asking 
for leave hand to the person presiding a written notice of the motion 
which be proposes tosmake. 


(2) The person presiding shall then read the motion to the 
council and request those councillors who are in'favogr of theJeave 
being granted torise in their places. If less than one-third of the 
sanctioned strength of the couneil rise accordingly, the person presiding 
shall inform the councillor that he has not the leaye of the council. If 
not less than one-third of the sanctioned strength of the council rise, 
the person presiding shall intimate that leave is granted and that the 
motion will be taken on. such day ayd time as he may appoint. The 
day appointed shall not be less than six clear days nor more than fifteen 
clear days from theeday on which leave is asked. : . 


_ (3) No debate on any motion under this section. shall be adjour- 
ned. Such debate, if not earlier concluded, eshall automatically ter- 
minate on the expiry of three hours from the time appointed for its com- 
mencement. .. Upon. the: conclusion of the debate or upon the expiry--of 

e 
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the said period of three hours, as the case may be, the motion shall be 
put to the vote of the council. 


(4) (a) Jf the Moton. is carried with the ceed of not less than 
two-thirds of {he sanctioned strength of the council, the chairman or 
vice-c irman, as the case may be, shall forthwith be deemed to have 


vacated his office. e å a 


(4) I£ the motion is@ carried but not by sucha majority as 
aforesaid and if affer an interval of not less than oneemonth, another 
motion expressing want of confidénce in the same chairman or vice- 
chairman made ünder sub-section (1) is carried by the council, he shall 
forthwith be deemed to have vacated his office.” 


34. In section 41%of the said Act— f Amendment ` 
(i) in sub-section (1 J ot sition 41, 


(a) for the words‘ dissolved and reconstituted immediately’ Act V of 
the words ‘dissolved and reconstituted on such dates as the Local 1920. 
Government may fix in that behalf’ shall be substituted ; and ° 


(4) for proviso (a) the following proviso shall be substituted, 
namely :— 


“ (æ) for the purpose of completing the Glections to a council 
which has been dissolved, the Local Government may, in their discre- 
tion, from time to time, extend the time fixed. by them under this sub- 
section for its reconstitution and ” ; ° 


(ii) after the same sub- section; the folfowing sub- section shall be 
inserted, ae — 


“ (1-A) Before publishing a notification under sub-section (1), 
the Local Government shall communicate to the council concerned the 
grounds on which they propose to do so, fix a reasonable period for the 
council to show cause against the Preporah: and consider its explanations 
and objections, if any : 


Provided that where a council has disobeyed an order issued 
under section 36, the Local Government shall not be bound to follow 
the’ procedure laid down in this sub-section ” ; 


Gii) for sub-section (2), the following sub-section shall be sub- 
stituted, namely : = 


“(2) On the date fixed for the dissojution of the council 
under sub-section (1), all its members, as well as Ms chairman aad vice- 
chairman,’ shall forthwith be deemed to have vacated their offices and 
fresh elections shal] be held in accordance with the provisions, of this 
Act. ® The newfy elected councillors shall enter‘upon their offices on 
the date fixed for the reconstitution of the council ” ; 


(iv) in sub-secgion (3) — 

(a) in clausé (a), for the words ‘the chairman and vice- chairman 

shall forthwith vacate their office’, the words * its chairman’and vice- 

chairman Shall forthwith be deemed to have vacated their offices? shal 
be ‘substituted ; and 

(2) clause (c) shall be omitted ; 


(v) in sub-sectiop (+), for the words and figures ' proviso (a)eto 
‘section 5, sub-section (1)’ the words and figures ‘ praviso (a) to sub- 
‘section ( 1). of section 5 ’ shall-be substituted ; 
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(vi) in sub-section (5), after the word and figuré “ sub-section 
(1)? the words and figure ‘ or sub-section (4) ’ shall be added ; and 


(vii) after sub-section (5), the following sub-section shall be 
added, namely :— å 

“(6) When a -council is dissolved or, superseded unde this 
section, the Local Government until the edate eof the reconstitution 
thereof and the reconstituted council thereafter shall be entitled to all 
the assets and bẹ subject to all the liabilities of the*council as on the 
date of the dissolution, or supersession and on the date of the reconsti- 
tution respectively.” 


35. In section 42 of the said Act, for the words ‘ power to make 
such contracts’ the words ‘ all such powers ’ sIfall be substituted. 


36. For section 43 of the said Act, the following section shall be 
substituted, namely :— 


“ 43, (1) For ‘the purposes of election of councillors to a muni- 
cipal council, the Local Government after consulting the municipal 
council may, by ndtification,- 


(a) divide the mgnicipality into wards, 


(4) determine the wards in which the seats, if any, reserved 
under sub-section (3) of section 7 shall be set apart ; and 


(c) declare for whom such seats are reserved. 


. (2) The wards referred to in clause (4) of sub-section (1) shall 
return, in addition to. members for such reserved seats, one or more 
members for non-reserved seats. The number of such members shall be 
notified by the Local Government. All other wards shall be entitled to 
elect only one councillor. 


(3) All the electors of a ward, irrespective of their community or 
sex, shall be entitled to vote at an election to any seat in that ward 
whether reserved or not. À f i 


(4) When issuing under sub-section (1) a notification which 
méterially alters the ekisting division of a municipality into wards, the 
Local Government may direct that the alteration shall take effect from 
the date of the next ordinary elections. . 


{5) When the number of councillors to be returned by.a ward is 
altered or when a new ward is formed or when an existing ward is abo- 
lished, the election authority shall, with the approval of the Local 

R ; 


Government, determine— 
e 


(a) the ward which each councillor then on the council shall be 
deemed to represent ; and 
e 


R : 
* (6) the ward or wards in which elections shall be held to fill up 
the vaeancies, if ang, in the council.” 


37. In section 44 of the said Act— 


(i) sub-section (2) shali be renumbered as sub-section (5) ‘and for 
sub-section (1), the following sub-sections.shall be substituted, namely :— 


o 
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_* (1), An electoral roll for, every municipality showing the names 
of persons qualified to vote therein shall be prepared and published by 
the election authority in th manner prescribed before the end of June 


of the year in which the ordinary vacancies are to occur. 


(2 The roll so prepared and published shall be revised and a 
list of amendments agd corgections thereto shall in like manner be pre- 
pared and publŝhed by the elegtion authority before the end of June of 
every year’ and e 


(ii) in sub-segtion (+), the following words shall be inserted 
before the words ‘ shall remain’ : — 

‘ as revised, by the _ list of amendments and corrections, if any,’ : 
and ` ° ; 

(iii) in sub-section (5) as renumbered, for the words ‘ final elec- 
toral roll published under this section’ the words ‘ electoral roll as so 
revised’ shall ‘be substituted. i 


38. For sections 45 and 46 of the said Act, the following section 
shall be substituted, namely ;— 


“45, (1) No person shall be ‘included in the electoral roll as 


qualified to vote unless— 
(a) he is a British subject or a subject*of ataje in India 


Provided that the Local Government may exclude from the 
scope of this restriction any alien or class of aliens i 


(4) he has attained the age of twenty-one years in the year pre- 
ceding that in which the electoral roll is published ; 


f (c). he has been assessed in such preceding year to any tax paya- 
ble to the Government of India or to the Local Government or to any 
local authority in the Presidency of Madras or is a retired, pensioned or 
discharged otlicer, non-commissioned officer or soldier of His Majesty’s 
regular forces ; and a ° i 


(d) he has resided in the municipality for one hundred and 
twenty days in- the aggregate in such preceding year. 


e 

` (2) If a company or association or the members of a famity jointly 
or joint pattadars has or have been assessed to any tax, the company or 
association or the family or joint patladars shall be treated as Possessing 
the Gualificatioh, and the person entitled to be registered in’the elec- 
toral roll shall be the secretary of the company or association or some 
other person duly authorized in that behalf or the member authorized 
by a majority of the? family or of the joint pattadars, or, in the case of 
a joint Hindu family, either a member so authorized orin default of 
such authorization, the manager thereof. . S 

(3) A person may be qualified either in his personal capacity er 
in the capacity of a representative of a company oş association, or of a 
joint family or of joint pattadars, but not in both capacities. 

(+) Save as proyided in sub-section (2), no person shall be qaiali- 
fied as an elector unless he possesses the necessary qualifications in his 
personal capacity.” f 

M—6 
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-39% > F6r'section 147 -of the said Act, the followme section shall be 
Bae mamely A! 6 tet tt ‘ 


TA Peg pes Coane Foie) eee ees Pe 


“AT. - Notwithstanding’ anything: PAETE in eyb: -section 6) of 
séctioi £4, à person -Who is of unsound ‘inipd, a deaf-mute ot'a'leper' shall 
not be entitled to vote at any election to a municipal touncil. a 

+40; In gection-48; of the said: Act— .: 
(i) in sub-section (1)— pe . : 
' (a)'iù clause (a), the letter ‘(¢)’ at the coimnienċemeint and the 
word and ° at the end shall be omitted; and ° a 
o (Y ‘clause (4) shall be omitted y RESY 

W ‘for ‘sub-section (2), the following, ŝub: section shali be ‘sub- 
stituted, namely : :— 

‘“(2) No officer of Government’ other thah avillagé'officer shall 
be qualified for election or for holding office ‘as‘a councillor : 

Provided that this prohibition shall not apply to the holder of 
any office which does not involve both of the following incidents, namely, 
that the incumbent—° 

(a) isa whole-time servant of the Government; and. 
(8) is remunerated either by salary or fees: . -, z 

Provided, further that if any. question arises either before or ltet 
an election ‘whethef any person is or is not disqualified under this sub- 
section, the ‘qtiéstion stiall: bé réferred to the Local. ‘Government whose 
decision shall be finalsi?"" teco too 


“41° Inisection™49 ofthe‘said Act - tds vn 
7 t aS, akties wal ate 

(i) in sub-section’ yee See g BE ae Bet 

- @ after’ né words “'six'months ’ the words ‘for any offence 


other than an'ofieiñce of à political chatactér or ‘an’ offence not involving 
moral Helingueneys Di P pe inserted ; and | ‘ ae a 


‘ | 
Me ` . 
ë 4 


a eee 


(ay ‘the words * or appointment’ ‘shall be = omitted 
Gi), in sub-section (2)— 


GD in ‘the... opening. paragraph for. the - words. election. or, 
appBintment,’ the word, “election ’ and for the words ‘nomination, 
election or appoiútment” y the words ‘ nomination or election ’ ‘Shall be. 
substituted ; i p 

“(oy clauses. Gi) to RI shall þe lettered as @ to (A respectively ; 
(c) in clause (4),as. SO lettered, before the words ‘an uncerti- 


ficated bankrupt” .the words ‘an applicant to be adjuđicated a bankrupt 
or aor or °. shall, be inserted; ~ nopi 


- (d) in clause (c). as so lettered, for the words an incorporated 
iA the words ‘a company’ ’sshall, be: substituted ; rhb ree 


e (e) theproviso to the: sub-section shall.be inserted as a proviso 
to A ‘as so-letéered ;'and in the said proviso; for'the'wòrds ‘stich 
a contract or work.as Aforesaid * the words ‘such contract ot ‘work’ 
Hek be substituted.3.: vu: 60043 es ‘ 


' (f). aftericlause (c) ds so'lettered, the following’ clause shall be 
inserted, namely :— : eA A 


d 
syt 
s 
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(cc) employed as paid legal practitioner on behalf of the 
council or as legal practitiongr against the council”; 

(g) in clause fe) as so lettered, the words ‘ or appointment ’ 
shall,be omittgd and after the word ‘ effect’ the words ‘or has already 
been “elgcted a councillor whoge term of office has not yet commenced ’ 
shall be inserted ; ande °, 

Ui) for clause (P) as sọ lettered, the following clause shall be 
substituted, namely :— 

“ (F) the servant or employer or the official subordinate or 
official superior of 2 councillor holding office on the said date”; and 
Gii) sub-section (4) shail be omitted. 


+2, In section 50 of the said Act— eae 
S i . or section 
(i) in sub-section (1)— Madras 


: (a) in clause (a), before the word ‘ court,’ the word ‘criminal’ Act V of 
and before the words ‘as is described ' the words ‘and for such offence’? 192 
' shall be inserted ; © 
(2) in clause (Z), for the words and figures ‘séction 49, sub- 
section (2)? the words, figures and letter ‘clause (c) of sub section (2) 
of section +9’ and for the words ‘an incorporated gompany ’ the words 
‘a company’ shall be substituted and the words ‘ or is employed as paid 
legal practitioner on behalf of the council on accepts employment as legal 
practitioner against the council ’ shall. be omitted ; 
(c) after clause (d), the following eclauge shall be inserted, 
namely :— 

“ (dd) is employed as paid legal practitioner on behalf of the 

council or accepts employment as legal practitioner against the council ”; 
(d) for clause (¢) the following clause shall be sibetitated: 
namely :-— ' 
“(e) is appointed as an officer or servant under this Act or 
as an honorary magistrate for the municipal town ” 
(e) in clause (f) after the words ' accepts employment under? 
the words ‘ or becomes the official subordinate of * shall be inserted ; 
(A clause (g) shall be omitted ; and s 
(g) for clause (4), the following clause shall be eek 
namely :— 

“G) absents himself from the ordinary meetings *of the 
council for three consecutive months commencing from the date .on 
which he last attended such a meeting or, if, within that period Jgss than 
three Such meetings have been held, from three such consecutive 
meetings of the council ‘held after the last ordinary meeting he attended : 

Provided that no ordinary meeting from which a. councillor 
absents himself shall ke counted against him under this clause, if due 
notice of that meeting has not been given to him. 

Explanation.—In this clause, the expression ‘ ordinary meeting ’ 
shall not include a meeting held under sub-rule (2) of rule 2 or nde? 
rule 3 of Schedule III ”; i . 0 œ ° 

Gi) in sabaection (3)— 

(a) for the words and letters “ clause (4) or ais (e)? the ° 
o figure and letter ‘ clause (æ) of sub-section (1) or under section 
* shall be substituted ; 
s 
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() the words “ or appointed ’ ‘shall be omitted ; and 

(e) the following sentence’ shal: be added” at the end, 
namely : ~ ‘ 

And any person elected to fil] the vacancy in the interim shall 
on such restoration vacate office”; and é e` 

(iii) for sub-section (4), the following * sub-section shall be 
substituted, namely :— 

" (4) WRere a person ceases to be a councillor under clause (i) 
of sub-section (1), the chairman shall at once intimate the fact in writing 
to such person and report the same to the council at its next meeting. 
If such person applies for restoration suo mofu to the council: on or 
before the date of its next meeting or within fifteen days of the receipt 
by him of such intimation, the council may at the meeting next after the 
receipt of such application restore him to his office of councillor : 

Provided that a councillor ‘shall not be so restored more than 
twice during his term of office.” 

43. In section 51 of the said Act— 

G) in sub-section (1)— 

(a) the words “ or appointed ’ shall be omitted ; 

(4) for the ‘words and figures ‘section 49 or section 50’ the 
words and figures, ` sub-section (1) of section 48, section 49, section 50, 
or oeen 60’ shall be substituted ; and 

©), after the wortls ‘ become disqualified for office’ the words 
and figures.” undér section 50 or section 60’ shall be inserted ; 

- Gi) in sub-section (2), for the words and figures ‘section 49 or 
section 50’ the words and figures ‘sub-section (1) of section 48, section 
49, section 50-or. section 60’ shall be substituted ; and 

(iii) for sub-section (3), the following sub-section shall be 
substituted, namely :— 

“ (3) Pending such. decision, the councillor shall be entitled to 
act as if he were not disqualified.” 

44. Sections 52, 53, 54,55, 57, 58 „and 59 of the said “Act shall 
be omitted. s 7 


° (2 joa 
45.° For section 60 of the said Act, the following section shall be 
substituted, namély :—~ 


es 2 gt 

“60, ‘Every person convicted of an offgnce ` punishable under 

section 56 or under Chapter IX-A of the Indian Penal Cede shall be 

disqualified from voting or from being elected in any election to which 

his Act applies or from holding: the office of municipal councillor for a 

‘period of five years from the ‘date of his conviction, or for such shorter 
period’ as the court may by order determine, ’ i 

46. In sub- section (1) of section 6Ł of the-said-Act, for the Apa 

‘Erections ’ the: word -works ’ shall be, BUDSHMIEER i 
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47. In‘section 63: of the said: Act— ~ 


(i) for the words ‘with the consent of- the municipal council 
make over to a municipal council’, the words ‘ with the consent of.a 
municipal council, make over ‘to the council? and for the words ‘such 
council’ the*words ‘the council’ shall be substituted ; and 


. (ii): after the words, “the council shall manage’, she words-‘ and 
superintend? shall -be inserteq.  - ot 


48. In sectidn 65 of the said Act, for the word ‘ purposes’, the 
words '‘ any purpose ’ shall be substituted. ee . 


v 


49, In section 66 of the said Act, for the words ‘with the 
consent of the council of any municipality, transfer to any municipal 
council,’ the words ‘ with the consent’of a municipal council, transfer 
to the council’ and for the words ‘lawful for’ such council to under- 
take the management of the institution: or the execution of the work r 
the words ‘lawful for the council to: undertake such ‘management or 
execution’ shall be substituted. f a3 


50. In sub-sections (1) and (2) of section €8 of the said Act, for 
the expression ‘Rs. 500’ the words ‘one thougand ‘rupees’ shall be 
substituted. i ; i ; 


‘i e 
51. In sub-section (1) of section 69 of the said Act, for the 


expression ‘Rs. iC0’, the words ‘ one hurfdrede rypees’ shall be sub- 
stituted. i 


52.’ For section 70 of the said Act, ‘the following''section shall be 
substituted, namely :— 


“70, (1) The sanction of the. council shall be obtained for ail 
proposals for fixing or altering the number, designations and grades of 
its officers and servants and the. salaries, fees and allowances payable to 
them. ` ` 


(2) Such proposals shall: -be ; taken into consideration by the 
council only at, the instance of-the chairman,® and the coupcil “may 
sanction them with or without modifications sor 


Provided that no proposal adversely affecting any municipal 
offer or sefvant who has been in. the permanent service of the 
municipality for more than ve years apd is drawing a salary of not less 
than fifty.rupees per mensem, shall be considered except at a special 
meeting convened f§r the purpose and no such, proposal, shall be given 
effect to, unless assented to by at least one-half of the members then on 


the, council.” a 


0 537 For sectior 71 of the said Act, the following section shall be 
substituted, namely :— EE Ca OT ee o. °@ 
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“91, (1) If, in any municipality, there is no salary attached to 
the office.of chairman, a post of arora ny be sanctioned i she: 
council, , ` : 

(2) Any municipal council, by BEN esalen thay, and every: 
council which during three consecutive years has réalized $n incomé of. 
one hundred thousand rupees from - ordfhary, tgceipts, shall, *if so 
required hy the Local Government, sanction % post, of health officer and 
a post of municipal engineer. 


z (3) The sflaries of these officers shall be. fea by the municipal 


“council subject to the approval of the Local Goverfiment. 


(4) Every secretary, health officer or engineer shall devote his 


‘whole time to the duties of his office and shall ngt engage in any other 


profession, trade or business.” 
54, In section 72, after sub-section (3), the following sub-section 
shall be added, namely :— 

"(4 ) No such. officer shall be temovèd from fa except with 
the consent of the Local Government. Such consent shall be given if 
the removal is recommended by a resolution of,the. council passed at a 
special, meeting called for, the purpose and supported by the votes of not 
less than two- thirds, of, the sanctioned strength of the’ council. a 

55. For section 73 of the said Act, the following section shall be 
substituted, namely :— 
e 
eee f es., ae l k on A a 

93, Excepting the health oficer and the municipal engineer, 
all officers and servants of a municipal council shall be appointed by the 
chairman in accordance with, any rules which the Local Government may 
have made in this behalf : 

Provided that in case of emergency— 

(a) the chairman may appoint temporarily such officers and 
servants as may in his opinion be required for the purposes of this Act 
and the’ employment “òf whom ‘for‘any’ particular’ work has not been 
prohibited by any rẹsòlution of ‘the mimicipal council; and ~- + i 

© (A) every %pþóintmenť ‘made under clause- (a) shall be reported 
by the chairman to the council at its next meeting. ” 
06. ‘Ta section 74 of the said Act—- 5 owe ne 
“oo in the opening paragraph, for the’ words and figures 
' provisions of sections 12,17, 7T and 77 ànd ‘any ‘rules madè by: the 
Governor in: Council.’ the words ‘ provisions. of this Act and any rules 
which the Local Gavernment may make in -this behalf ® shall be ®sub- 
stituted ; : I oai -e vey a 
`- Gi) in Glause'(2), for the words‘: did acting allowances ° the 
atis" acting allowahces and travelling allowances eshali be substituted ; 
and ` . 


J A sry 


(iii) in proviso (2), for the words * and leave allowances, gratuity 
om pension granted. under these regulations,’ the words ‘ leave allowances, 
travelling allowances, pension or gratuity provided for ,in-.such 
regulations ’ shall be substituted. 

e57, In section 75 of the said Act— ° 

(i) for the word ‘fine’, the words ‘censure, fine, withhold 

promotion from’ shall be substituted ; and 


a 
e 
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«n GÙ) after the words ‘ municipal officer’or servant’, the words ‘in 
its service ’ shall be inserteg. H S 
. 58. After section’ 77 ‘of the said ‘Act, the following section shall 
be added, namely-:-—": eee a SPA 
A È l rey a 7 í 
e e e” . s 
“ 77-A: (1) Notwithstaiding anything contained in this Act, the 
Local Government may, by notification; constitute ang class of officers 
or servants of ‘munjcipal councils into a municipal service for the 
Presidency of Madras : we i i À T 
Provided that no notification“ shall‘be issued under this sub- 
section— 1e A . ‘ : 
(i) unless all the municipal councils constituted under this: Act 
have been consulted in respect thereof, and 
(ii) unless a majority of the courcils so consulted have passed a 
resolution supporting such issue. © — 0 o? f 
(2) Upon the issuė of a notification under sub-section (1), the 
Local Government shall have power, subject to the provisions of section 
305-4, to make rules’ to regulate the classification, methods of recruit- 
ment, conditions of. service, pay and allowances, and discipline and 
conduct of the’municipal service thereby constituted and such rules 
may vest jurisdiction in relation to such gervice in fhe Local Govern- 
ment or in such,,.other authority or , authoritjes as may be prescribed 
therein. ” we. Ae ae ee | : 
| 59. - In section 78 of the said Act—: 
_ Gi) clause (2) of sub-section’ (1) shall be omitted and clauses (e) 
to (f) re-lettered as (b) to (e) respectively ; 
moo o Gi) in the first proviso— -© > 7: Pe 
(a) for the words “ carrying into’effect’, the word‘ passing ’ 
shall be substituted; and, © , -> a l ` ; 
(6) after the words ‘ publish a motice’, the’ words ‘in the 
district gazette and at least one vernacular newspaper ? shall be inserted; 
(iti) in‘ the second proviso, for the word “ Government ’ occurring 
for the first time, ` the words the Local Government’ shall be sub- 
stituted ; and . ` 


(iv) after the second proviso; the followifg additional proviso 
shall be inserted, namely :— oe ue 

a4 “ Provided also that where any resolution under this section has 
taken effect forea particular year, no proposals to alter the rates or date 
fixed in such resolution so far 2S that ygar is concerned shall be taken 
into consideration by the council.” $ : 


* 60. In section W of the said Act 


(i) in clause (a), for the words‘ and figures * the Indian Income- 
tax Act, VII of 1918’, the words‘ any Act of the Indiari Legislature 
for ‘the time ‘being in force ’ shall be substituted and ‘the words ' the tax 
on companies and of’ shall be omitted ; ms . 


a (ii) ih clause (8), for the words “entering or leaving the 


municipality by railway”, the words ‘travelling by railway from any 
station notified under section 116 in or near the ‘miinicipality ’ shall be 
substituted i and E Ei n : 
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e 
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ong Gii) to the, same clause, the following proviso shall be added, 
namely ; — aN 
“ Provided that ,,no portion of.; the S aieadi of - any. tax levied 
Hide? “Clause (4) shall be expended for purposes other,than., making 
arrangements for the health and comfort of the pilgrims or the i improve- 
ment or develépment of the municipal area. ! A 


6l. ‘In section 80.of the, said actor: the words? the tax or toll 
will be, levied frgm a day to be. specified in the notification ’ the words 
À ' the date from which, and the period of levy, if any, for which such tax 
or toll shall be levied ’ shall be substituted. ; 

62. In‘section 81 of the.said Act— e ,, f 

(i) for sabsecüon (1), the following mileeaction shall “Be sube 
stituted, namely :— , : ; ee 5 5 

“C1) If the council by: . a: a:resolution. EAR that a property 
ax shall be levied, such tax shall be levied on all buildings and lands 
within municipal limits save those exempted by or under this’ Açt or 
any other law. The property tax may comprise— _ 

(a) a tax for general purposes ; As kn T a f 

, . (6) a water and drainage’ tax. to provide . for expenses con- 
nected with the consfruction, maintenance, repair, extension or improve- 
ment of water of rige works. heretofore TTSA or hereaiter to be 
provided ; ° x , 
(c) a lighting-tax {o provide - hee expenses - onie with’ the 
lighting of the municipality by gas or electricity ; 

(d) a scavenging-tax to provide for expenses connected with the 
removal of rubbish, filth or the carcasses. of animals from private pre- 
mises ; and . f ; 

(e) a railway tax to be used a for or to farther the. TAE 
tion and” majntenance of railways : 


E S 


Provided that where the water and dratigi tax is levied, thé 
municipal council shall declare what proportion of the tax is levied in: 
respect of water-works and. the remainder shail be deemed to be levied 
in respect of draipage works.and,the proportion so declared shall also 
be specified in the notification published under section 80: 

Provided further that the railway tax shall not be levied unless 
ite levy ìi is determinedsby a resolution of the municipal council supported 
by not*less than ‘thrte-fourths of the members’ present at a meeting 
specially convened in that behalf, such resolution being confirmed after 
‘a period of six months’ by a like’ majority | at a like meeting and sanc- 
tioned’ by the Local Government. a ; 

(ii) in sub-section (2)— vs ° oA 

(a) for the words ‘These taxes ’;at tHe commencement, the 
words ‘ Save as otherwise provided i in this Act, these taxes ’ shall be 
substituted ; and . : 
wt ee 6) for the words ‘ lands and buildings 2 the words ‘lands or 
builditgs or both ‘sshall be substituted ; and _: f 

Gii) after sub-sẹçtion, 2), the following sub-sections shall be 
ifserted, pamely : _ ` : ° 

p “(3) The municipal. council may, in the ‘case of. lands which are 
pot used exclusively for ‘agricultural purposes and are not occupied by, 
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or adjacent and appurtenant to, buildings, levy these taxes at such per- 
centages of the capital value @f such lands or at such rates with refer- 
ence to the extent of such Jands, as it may fix: 

e Provided that such percentages or rates shall not exceed the 
maxima@if any, fixed by theeLocal Government and that the capital 
value of such langs sh#!l be determined in such manner as may be pres- 
cribed, $ @ 

(4) (a) The municipal council may, in the case of lands used 
exclusively for agricultural purposes, levy these taxes at such proportions 
as it may fix of the annual value of such lands as calculated in accord- 
ance with the provisions of section 79 of the Madras Local Boards Act, 
1920. ° 

(4) If such lands be occupied by tenants, the municipal coun- 
cil shall levy the taxes in equal shares, from the landholder and the 
tenant respectively.” 

63. In section 82 of the said Act— 

(i) in sub-section (2), after the word ‘deduction ’, the words ‘in 
the case of buildings only’ shall be inserted ; and 

(ii) in the proviso— 

(a) for clause (a), the following clause shall be substituted, 
namely :— ` 
“ (a) in the case of— ° 
(i) any Government or railway buflding og (ii) any building 
of a class not ordinarily let, the gross annual rent of which cannot, in 
the opinion of the chairman, be estimated, 

the annual value of the premises shall be deemed to be six per 
cent. of the total of the estimated value of the land and the estimated 
present cost of erecting the building after deducting for depreciation a 
reasonable amount which shall in no case be less than ten per centum 
of such cost ; and ”; and 

(4) in clause (4), after the word ‘machinery’ the words ‘and 
- furniture ’ shall be inserted. 

64, (1) Section 83 of the said Act shall be re-wumbered as sub- 
section (i) of section 83 and in the section as re-numbered— 


(i) in clause (a), for the words ‘buildings used for educational 
purposes and libraries and play-grounds which ate open to the public 
and from which no income is derived’ the words © buildings used for 
educational purposes including hostels, public buildings and places used 
for the charitable purpose of sheltering the destitute or animals, libraries 
and play-grounds which are open to the public and such ancient monu- 
ments protected undér the Ancient Monuments Preservation Act, 1904, 
or parts thereof as are*not used as residential quarters or as public 
offices’, shall be substituted ; 


Gi) at the end of clause (4), she following words shall be inserted, 

namely :— ° 
“ond such hospitals and dispensaries ‘maifttained by railway 
administrations, as may from time to time be notified by the Local 
Government ” ; e ° 
- (iii) for clause (c), the following clause shall be substituted, 

namely :— , 

M—7 ; . 
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x, ise (¢). burial and burning grounds included. iw: mne book kept at , l 
the: nicipal office under section 281 ” ared : Was yes 
(iv) the following _ Explanation Shall be meee e at “the end, ; 
namely i. : . o Uain SEE TERRE e i 
“Explanation. — The exemption? : ran sea under this section 
shall not extend to residential quarters attathed: o schools and colleges 
not being hostels or to residential quarfers attached to hospitals, dis- 
pensaries and libraries. ’ Eo ai Tne, : 
(2) To thé section as renumbered; ithe® followi ing sub: sections 


shall be added, namely :— ` youll 
/ 


" 
“(2) The water arid drainage taxl! shail not ‘be levied on any 
land used exclusively for agricultural purposes and not deriving any 
benefit from the water or drainage works on account of wich the tax | is 
imposed. - : 


(3) The ia council may, with the previous sanction of the 
Local Government, exempt any particular part - of a'municipality from 
the payment of the whole or a portion of the water and drainage tax or 
of the lighting tax on the ground that such area’.is not deriving full be- 
nefit from the water-supply and drainage or from the lighting system. 

(4) The.munfcipal council..may exempt any building or land 
from the whole or any portion of the scavenging tax if it is satisfied 
that the owner of occupier kas made efficient arrangements for the daily 
removal therefrom of rubbish, filth and the carcasses of animals. 

(5) The neunicipal council may by : a ‘general resolution exempt 
any building or land from the property tax— are 

___ (2) if the annual value, of the same ‘does. not exceed a sum speci- 

fied i in the said resolution, such sum not ‘being greater than eighteen 
rupees ; sand” 


. Gz), the proprietor does not “own. any , “other | “building, or ' Jand 
assessed to the property tax and is not liable to. . profession or income- 
tax,” i a 3 , - 
65. For settion 84 of the said Act, me following section shall be 
substituted, namely :— 7 


284. (1) T he rate. ee any, class of. property. tax on lands when 
levied * on, their annual value may be lower, than the rate of the. same class 
of property tax on buildings but, either. rate shall be uniform throughout 
the municipal area on all buildings or on all Jands,, liable , to. be taged on, 
their annual value, as the case. may be: ., 

: Provided that the aggrêgate. propêrty tax les iable i in the case of 
lighthouses, piers, wharves, jetties, and passengey sheds, ‘latrines, cart- 
stands, retiring rooms and platforms belonging ¢0 a. railway , adminis- 
tration shall not exceed four per cent. of their annual value. 

“(2) The rate of any’ class “of property tax: shall” bé -uniform 
Sekodi the municipal area on all lands liable to be taxed on ‘their 
capital value.” | ° «35 

‘66. For section 86 of the aa Act, the following section, ‘Shall ‘be 
sthstitated, namely: :— Mate A 


TES $ Tit HE . ae ý i 1 
‘ ere 
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“86. ‘lhe property-tax shall be levied every half-year and shall, 
Save as otherwise expressly provided in Schedule IV, be paid by the 
owner of the assessed premises‘ within thirty days after the commence- 
ment of the half-year.” : 


GL» For section 87 of the said Act, the following section shall be 
d 


substituted, namely z ‘ 


e 
e ` oo 
j e 

* “87, (1) When any building whether ordinarily let or occupied 
by the owner himself has been vacant and unlet for thirty or more con- 
secutive days in any half-year, the chairman shall remit so much not 
exceeding one-half of such portion of the tax as relates to the building 
only as is proportionate to the number of days during which the building 

was vacant and unlet in the half-year, ji 


(2) -Every demand for remission under sub-section (1) shall be 
made during the half-year in respect of which the remission is sought or 
in the following half-year and not afterwards. 


(3) (a) No demand: for such remission shall be entertained 
unless the owner of the building or his agent has previously thereto given 
notice to the chairman. of the building being vacapt and unlet and the 
period in respect of which the remission is made shall be calculated 
from the date of delivery-of such notice. 


e 
(4) Every such notice shall expire with the half-year during which 
it is so delivered and shall have no effect thertaftes. ” ‘ 


: 68. For sections 89 and 90 of the said Act, the following sections 
shall bẹ substituted, namely :—- 


“ 89. (1) (a) Lf any. building in a municipality is constructed or 
reconstructed, the owner. shall give notice thereof to the chairman within 
fifteen days from the date of completion or occupation of the building 
whichever is earlier. ° 


(4) If such date falls within the last two months of a half-year, 
the owner shall, subject to notice being given under clause (a), be 
entitled to a-remission of the whole of the tax or®enhanced tax, as fhe 
case may be, payable in respect of the building only for that half-year. 


(c) If such date falls within the first four months of a half-year, 
the 8wner shal, subject to notice being given under clause (a), be 
entitled to,a remission of sp much net exceeding a half of the tax or 
enhanced tax, as the case may be, payable in respect of the building 
only, for that half-yeaf, as is proportionate to the number of days in that 
half-year preceding such date. 


(2) (a) If any building in a municipality is demolished or 
destroyed, the owner shall, unti! notice thereof is given to the chairmaff, 
be liable for the payment of the property-tax which would hate been 
leviable had the building not been demolished or destroyed. 


(2) If such noti@e is given within the first two months of a half- 
year, the owner shall be erititled to a remission of the whole of the tax 
payable in respect of the building only, for that half-year. 

e 
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- (c) If such notice is given within the last four months of a half- 
year, the owner shall be entitled to a remisgion of so much not exceeding 
a half of the tax payable in respect of the building only, for that half- 
year, as is proportionate to the number of days in that half-year preced- 
ing the demolition or destruction as the case may be. s ? 

. 90, (1P If any area is included withjn a municipality the owner 
of every building or land in such area skall— = 

(a) if the date of such inclusion falls within the last two months 
of a half-year, not be liable to pay any property tax, in respect thereof 
for that half-year ; and 

(2) if such date falls within the first four months of a half-year, 
be entitled to a remission of so much not exceeding a half of the pro- 
perty tax payable in respect thereof for that half-year, as is proportionate 
to the number of days in that half-year preceding such date. 

(2) If any area is excluded from a municipality the owner of 
every building or land in such area shall be entitled— 

(a) if the date of such exclusion falls within the first two months 
of a half-year, to a remission of the whole of the property tax payable in 
respect thereof for that half-year ; and 

(8) if such date falls within the last four months of a half-year, 
to a remission of so much not exceeding a half of the property-tax pay- 
able in respect thereof for that half-year, as is proportionate to the 
number of days in that hal#year preceding such date. 

(3) No remission shall be granted under sub-section (2) in respect 
of any building or land unless an application for such remission is made 
to the chairman within three months from the date of the exclusion of 
the area in which the building or land is situated.” 

69. In sub-section (1) of section 91 of the said Act— 

(a) for the words ‘ within a week after the service of the notice’ 
the words ‘ within thirty days after the service of the notice where the 
notice is served upon the Government, a railway administration or a 
company and within seven days after such service in other cases ’ shall 
be substituted ; and 

(b) after the words ‘measurements of the land,’ the words ‘ and 
with such other information as the chairman may require’ shali be 
inserted. 


7Q. Section 92. of the said Act and the heading thereof shall be 
omitted. 


71. For section 93 of the said Act,ethe following section shall be 
substituted, namely :— 


e e ‘93, (1) If the council by a resolution determines that a profes- 
sion tax shall be levied— 


every company which, after the date specified in the notification 
p@blished under section 80, transacts business ie the municipality for not 
less than sixty days in the aggregate in any half-year ; and every person 
who, after the said date, in any half-year— 
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(2) exercises a profession, art, or calling or transacts business or 


holds any appointment, puklic or private— 
y (i) within the municipality for not less than sixty days in the 
aggregate, oy 
e (ii) without the munėcipality but who resides in he municipality 
for not less than six@y days in the aggregate, or 
(4) resides in the munWipality for not less than sixty days in the 
aggregate and is În receipt of any pension or income rom investments, 


shall pay a half-yeazly-tax assessed in accordance with the rules in 
Schedule IV. 


(2) A person shall be chargeable under the class appropriate to 
his aggregate income fom all the sources specified in sub-section (1) as 
being liable to the tax, 


(3) If a company or person proves that it or he has paid the sum 
due on account of the profession tax levied under this Act, or under the 
Madras Local Boards Act, 1920, or the companies or profession tax 
levied under the Madras City Municipal Act, 1919, or any tax of the 
nature of a profession tax imposed under the Cantonments Act, 1924, 
for the same half-year to any municipal council or local board or can- 
tonment authority in the Presidency of Madras, *such company or per- 
son shall not be liable, by reason merely of change of place of business, 
exercise of profession, art or calling, appointment or residence to pay 
to any other municipal council, local bofrd or cantonment authority 
more than the difference between such sum*and éhe amount to which it 
or he is otherwise liable for the profession or companies tax for the 
half-year under this Act, or any of the aforesaid Acts, 


(4) Nothing contained in this section shall be deemed to render 
a person who resides within the local limits of one local authority and 
exercises his profession, art or calling or transacts business or holds 
any appointment within the limits of any other local authority or autho- 
tities liable to profession tax for more than the higher of the amounts 
of the tax leviable by any of the local authorities. In such a case the 
Local Government shall apportion the tax between tfe local authorities 
in such manner as they may deem fit and the decision of the Local 
Government shall be final. ” 


72, For section 94 of the said Act the following sections shall be 
substituted, namely :— e e 


e 
association or joint 
any adult member of the firm, associa- 


e ‘94, Tħe profession tax leviable from a firm, 
Hindu family may be levied from 


tion or family. 
e 
e 


94-A. (1) Ifa company orperson employs a servant or agent to 
represent it or him for the purpose of transacting business in a, munici- 
pality, such company or person shall be deemed to*transact business in 
the municipality and such servant or agent shall be liable for the profes- 
sion tax, in respect of he business of such company or person, whether 
or not such servant or agent has power to make binding contracts on 
behalf of such company or person. 

e 
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(2) Where‘one company or person is ` the agent of another com- 
pany or person, the former company: or pergon Shall not be liable sepa- 
rately to the profession tax, on the same income as that of the principal. ” 


73. For section 95 of the said Act and the heading 'occuwring 
before that section, the following sections séall be substituted, nansely :— 


e 
° s 


"95. If'fhé’ profession tax due from any company or person Is 
not paid;'the chairman shall cause a notice to be® served on such com- 
pany or person to pay it within fifteen days of the date of such service. 


95-A. All statements made, returns furnished or accounts or 
documents produced in connection with the assessment of profession 
tax by any company or person shall be treated as confidential and copies 
thereof shall. not be granted to the public. ” < . 

' 74, In section 96 of the said Act-— 


=) for the words * persons occupying such building or and,’ the 
words ‘persons occupying such building, land, hotel, boarding or lodging 
house, club or résidential chambers ’ shall be substituted ; and 


' Gi)’ the’ word | etrade’ „occurring after the words ‘ proftesaioñ, art’ 
shall be omitted. ' 
75. In clause (2) of section 97 of the said Act, for the words 
agcornerEtee company’ thé word ‘company’ Spal be substituted. 


76. ‘For sub: section (1) of section $8 of the said Act, the follow- 
ing sub-section shall be substituted, namely :— 

‘“ (1) If the council by a resolution determines that a tax on car- 
riages and animals shall be levied, the chairman shall'levy the Said tax 
half-yearly on carriages and animals kept within the municipality which 
are’ of the kinds specified in Schedule IV. ” 


‘77, ‘In section 99 of the said Act— 


(i) in subssection (1), the words ‘ or let out for hire? shal] be 
omitted ; and . f 
Gi) in sub- section (3), ior the words ‘is:Jeviable’ the words 


‘shall be leviable’ shall be substituted. 


e 78. The provisosto clauses (æ), (c) and (f) of section 100 of the 
said A& shall be omitted and to the said section the following proviso 
shall be added, namely :— 

% Provided that the exemption under clauses (Z), {e) and (F}shall 
not extend to any officer or soldier’ who i is not’ compelled by the ex- 
genciesof military duty to restde within ® municipal limits nor to more 
than one horse, one motor-cycle, or one bicycle, 4s the case may be; for 
every such offcer or soldier.” e 


79, In section 102 of the said Act-— 


‘s « i) in sub-section-(1), for the words ‘ carriage or animal tax’ the 
words tax on carriages and animals ’ shall be substituted ; and 


Gi) after sub-section (2), the following sub-section shall.be added, 
namely : rs s e r 
(3) On the expiry. of the period of one e week referred toin 


sub- section (2) the chairman shall cause a, notice to be .seryed: on such 
a 
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person requiring him .to pay within’ fifteen days of the -date of such 
service the sum for which, jn the opinion of the chairman, -such person 
is liable on account of the tax on carriages and animals. ” 
«80. Ingection 105 of the said Act— .. 
e(i) for sub-section 1), the following sub-section shall be sub- 
stituted, namely :— ® e mo, ie 
f “ (1) If éhe council By a resolution determines that a tax shall 
be levied on carts, the chairman shall levy the said taxghalf-yearly at the 
rate (which shall noteexceed four rupees per cart per half-year), fixed by 
the council and specified in the notification published under section 80 
in pursuance of such resolution and from the date specified in such 
Notification ïn respect ef all carts kept within the municipality ”; and 
(ii) in sub-section (6), for the word ‘ tax-payer,’ the words * person 
who pays any tax to the municipality ” shall be substituted. 


' &l. In section 106 of the said Act, the words ‘ or let out for hire’. 


shall be omitted. 


. 82, After section 106 of the said Act, the following heading and 
section shall be inserted, namely :— . ‘ e 


“ Taxes leviable under sections 98 and 405. 


; 106-A. Where the Madras Hackney Carriage Act, 1911, is in 
force in any area of a municipality, the person apPoigted to perform the 
functions of the Commissioner under the said Act in respect of such 
area Shall, before registering any hackney carriage thereunder satisfy 
himself that the municipal council has received payment of the tax, if 
any, ‘due under section 98 or section 105, as the case may be, on 
account of the last preceding half-year and the current half-year.” 

83. In sub-section (1) of section 108 of the said Act— 

_ G) for the words ‘If the chairman of a hill station municipality 
publishes a notification under section 80,’ the words Ifa hill station 
municipal council by a resolution determines’ and for the words ‘he 
shall collect,’ the words * the chairman’ shall collect ’ shall be substituted ; 
and 

(ii) after the words ‘ specified in the notification,’ the words and 
figures * published under section 80 in pursuance, of such regolutfon’ 
shall be inserted. po ees 

84. _ In section 110 of the said Act— 

*.. G) In the opening paragraph, for the words and figurés ‘If the 
chairman publishes a notifigation undgr section 80’, the words ‘ If the 
council by a resolution determines ’ and for the words ‘from the date 
specified in the notiftation ’, the words and figures > * published under 
section 80 in pursuance of such resolution and from the date specified 
in such notification ’ shall be substituted ; and :. ee 

(ii) in the proviso— . 6 
(a) the word ‘ or’ occurring at the end of clause (¢)}shall be 
omitted ; i Pay f . 
(4) the worde or’ shall be' added at the end of clause (e) ;sand 
(c) after clause (e), the. following, clause | shall be added 


namely :—’ 
e 
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“(A carrying a member of the Auxiliary Force, India, or 
of the Indian ‘Territorial Force in uniform aad on duty or proceeding 
to or returning from duty.” 

85. (1) In sub-section (1) of section 111 of the saide Act, forehe 
words ‘may construct toll-bars and toll-gtations’ the words è shall 
construct toll stations and may construct tollebars ® shal], be substituted. 

(2) To the same section the following provisg shall be added, 
namely :— A 
“ Provided that— . 
(a) no toll-stations shall be constructed on the boundary between 
contiguous municipalities, and 
(b) the Local Government may either * generally or in any 
particular case issue such orders as they may deem fit for regulating the 
number and location of toll-stations, and determining in the case of 
neighbouring local authorities which of the local authorities shall be in 
charge of particular toll-stations and how much of the revenue realized 
by any such local authority from a toll-station or toll-stations in its 
charge shall be paid to another neighbouring local authority. ” 

86. In section 114 of the said Act, the words ‘ toll-bar or ’ in both 

the places where they ®ccur, shall be omitted. 


87, In section 115 of the said Act— 


(i) In sub-sectjon 1), for the words and figures ‘ tax payable 
under the Indian Irftome-tax Act, 1918’, the words *income-tax payable 
under any Act of the Indian Legislature for the time being in force 7 
shall be substituted ; 


(ii) in sub-section (3), for the words and figures ‘ the Indian 
Income-tax Act, 1918’, the words and figures ‘the Indian Income-tax 
Act, 1922, shall be substituted ; and 

(iii) in sub-section (4), for the words and figures “section 36 of 
the said Act’ the words and figures ‘ section 46 of the Indian Income- 
tax Act, 1922,’ shalt be substituted. 

88. For sectign 116 of the said Act, the following section shall be 
substituted, namely :— 


o 

e“ 116. (1) Where a municipality is resorted to by pilgrims, and 
the occasions for pilgrimage occur at intervals of years or only once or 
twice in a, single year, a tax on persons leaving the municipality or, its 
neighbourhood by railway, shall be levied only for a specified period in 
respect of each such occasion. Where occagons for pjlgrimage are more 
frequent or a municipality is a place of pilgrimage of perennial resort, 
the tax may be levied throughout the year. : 

(2) The occasion and the period of levy of the tax shall, in 
consultation with the railway administrations concerned and with the 
previous approval of the Local Government, be determined by the 
municipa} council. g 

(3) If the council resolves that the tax shall be levied, such tax 
shall be collected from the date and during the period specified in the 
notification published under section 80 in pursuance of such resolution 
as a surcharge on the tickets of all passengers travelling by railway from 
any one of the railway stations in or near the municipality and,named in 


e 
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such notification to any other railway station more than a specified 
distance therefrom. i 

, (4) The rates at which the tax shall be levied on each class of 
tickets shall be determined by the municipal council but shall not exceed 
the rates in the following table i—_ 








a “* * fia 
® For limited Throughout 
bd periods. othe year 

W (2) (3) 

Rs. a. P RS. A. P. 

For first-class tickets. 0 8 0 0 4 0 
For second-class tickets. 0 4 6 0 2 0 
For intermediate class tickets. 0 3 0 0 1 6 
For third-class tickets. 0 2 0 0o 1 0 


Provided that the rates leviable on season tickets, if any, shall be 
determined by the municipal council in consultation with the railway 
administrations concerned but shall not for a period of one month or 
any less period exceed six times the rates given in column (2) of the 
above table. 


(5) The Local Government may make rults not inconsistent 
with this Act for reguiating— 

(i) the collection of the tax, è 

(ii) the payment thereof to the council concerned, 

(iii) the deduction of any expenses incurred by*railway adminis- 
trations in the collection thereof, and 


(iv) the decision of disputes— 


(a) between municipal councils and between municipal councils 
and other local authorities, and 


(4) with the previous sanction of the Governor-General] in 
Council, between municipal councils and railway administrations, in 
matters connected with the levy, collection or apporfionment of the 


tax.” 
e 


89. To section 117 of the said Act, the following sentence shall 
be added, namely :— 


“ But nothing in this section shall be deem{ed to authorize tle 
exemption of any person solely on the ground that he is a member of a 
municipal council. ” 


98. For section 118 of the said Act, the following section shall be 
substituted, namely =; _. e 


“118. The municipal council may write off any tax, toll, fee or 
other amount whatsoever due to it, whether under a contract or other-e 
wise, or any sum payable in connexion therewith, if ip its opiniog such 
tax, toll, fee, amount or sum is irrecoverable.” 


91. Insection 12Q,of the said Act, for the words ‘in the month 
of February’ the words ‘before the end of December’ and for the 
words ‘the end of February ’ the words ‘such date as may be fixed by 


M-*8 
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} B 
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them in that behalf’ and forthe words ‘alter any part of it} the word 


' modify any part of the budget’ shall be substituted. at eeN PEt, 
|, 92. After section, 124 of the said. Act, the following.section shall 
be inserted, namely :—+. - aaa, T ae 
oH, - i e |. e ; 
Pe Foa e q 
. e è 
“YO4 A, Notwithstanding anythjng contained in the Local 
Authorities Loans Act, 191 4, the Local Government hall be entitled to 
recover in the manner provided by sub-section (4) of section 39 of this 
Act or by suit any loan or advance made to any’ municipal council for 
any purpose to which the funds of the said council.may , be applied 


under this Act.” l docs AN a 
93. In clause (æ) of the proviso to section, 139 .of the .said Act, 

for the words, figures. and letter ‘ section 84, clause. (c)’,,the words and 

figures ‘ sub-section (5) of section 83’ shall be substituted. 

_ 94° Sections 154 and 155 of the said Act shall be omitted. 


te 


a r 


r 


i ‘ 1 
{ 7 


95. For section 156 of the said Act, the following section shall be 
substituted, namely:®-. .. o os , PPNS A Aae 


shoes ee af er 


e ` 
ji 


“156. Where,a mosque, temple, mutt or.. anyplace. of religious 
worship or instreictfon or any place which is used for holding fairs, 
festivals or for other *liké purposes'is situated ‘within the limits of a 
municipality or in the neighbourhood thereof and attracts either 
throughout the year or on particular occasions a large number of persons, 
any special arrangements necessary for public health, safety, or conveni- 
ence whether permanent or temporary shall be made by the municipal 
council, and the council may require the trustee or other person having 
control over such place'to make ‘such recurring or non-recurring con- 
tribution as thé Local’ Government may determine to the funds of the 
municipal council,” — = to r D T o, 

96. (1) Sul»section (1) of section 158 of the said Act shall be 
omitted and sub-section '(2) of the same’section shall be re-numbered as 
section 158. 3 HE EES 
Pb (2) The. provo to the section as re-numbered shall.be omitted. 
© 97. - Section 162' of the said Act shall be're-numbered as 'sub- 
section (1) of section 162, and to that section as ré-numbered,' the 
followihg sub-section shall be added, namely :— ° e 


“ (2) The council may gntrust tony other local.authority with 
the consent of such authority the maintenance ofany public street or 
portion thereof, the cost of maintenance being pr§vided by the council. ” 

98, In sub-section (2) of section 170 of the said Act— 
(i) after thé words “Shall nat’ the word ‘ ordinarily’ shall be 
“inserted ; and © “fi 4 i p e i r 


- e(ii) the pråwiso Shall be omitted. Beis Sea 
99, After section 174 of the said Act, the following section sliall 


ae 


be inserted, namely :—' | Da 


A 


` 


e 
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“ 174-A. (1) No persoi shall use , 
(a) any motor vehėcle for carrying passengers for hire or 
(4) any.motor lorry | ` Ger 


on dny publi® street in any municipality, except on a licence obtained 
from tRe chairman,. ° ‘ 


(2) The nunicipal council may, with the previous approval of the 
Local Governments make regul&tions determining the rates of fares for 
passengers and of freight for goods carried in such veh les and specify- 
ing the other conditigns on which such licences may be granted. 

(3) Every. licence ‘granted under sub-section (1) shall expire at 
the end of the year in which it is granted. 

(+) (a) Any person aggrieved by an order of the chairman 
under sub-section (1) may appeal against such order to the municipal 
council, 

(4) The period of limitation for such appeal shall be— 

(i) where the appeal is against an fifteen days from the date of com- 
order refusing a licence, , .munication of the order to the 

vs _, «applicant; and. 

(ii) where the appeal is against an thirty days fyom the date of publi- 
order granting a licence, „a Cation of the order on the notice 
as o, , ,-, board of the gunicipal council. 

(5) Where a motor vehicle has beef licensed under sub-section 
(2) of section 166 of the.Madras Local Boarfs. Ast, 1920, to be used 
for hire partly outside municipal limits and partly within such limits, no 
fee shall be charged for a licence granted under sub-section (1) in 
respect of such vehicle, and the conditions specified in stich licence 
shall relate only to the regulation of thé use of the public streets in the 
municipality by'such vehicle. ” ; ; ' 

© 100. For sub-sections (2) and (3) of section '183 of the said Act, 
the following sub-sections shall be substituted, namely :— 


eo gy The chairman may grant a licence, subject to such conditions 


and restrictions as he niay think fit, for the ‘témpérary erection of 
pandals and other structures in a public street vested,in-the council or 
in any other public place the control of which is vested in the ‘council. 

(3) The council shall have power to lease roadsides and street 
margins vested in it for occupation on such terms and conditions amd 
for.such period as the council may fix. . E . ° 

(4) But neither.a licence under sub-section (1) nor a lease under 
sub-section (3). shall: be granted ‘if the projection, -construetion or 
occupation is likely’ to be injurious to health or cause public - inconveni- 
ence or:otherwise materially iftterfere w&th the use of the road as such, 

(5) The Locale Governnient' may, by notification! restrict and 
place under such contfol as they may think fit, the exercise by munici- 


pal councils in-:general or by any municipal council. in, particular, of the 


powers under sub-sections (1) and*(3). Pe 
(6) On the expiry of any period: for which a licence has been 


granted under this section, the chairman may, withotit notice, catse any 
projection or construction put up under sub-section (1) or (2) to be 
removed, and the cost £ so doing shall be recoverable in the manfer 


provided "in section 344 from. the peison tò whom the licence was 


granted, ” ae 


Licensing of 
motor vehi- 
cles plying 
for hire and 
motor lorries. 
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101. To sub-section (1) of section 197 of the said Act, the 
following Explanation shall be added, namely :— 

“ Explanation.— Building’ in this sub-section shall include a 
wall or fence of whatever height bounding or abutting on any public 
street, ” e S 

102. Ine section 225 of the said Act, fore the words ‘Sanitary 
Commissioner’ the words ‘Director, of Public Health’ shall be 
substituted. ; ° 
x e 


103. In section 235 of the said Act, for the word ‘order’ 
occurring at the end, the word ‘notice’ shall be substituted. 


104. Section 248 of the said Act shall be omitted. 


105. For the proviso to sub-section (1) of section 249 of the said 
Act, the following proviso shall be substituted, namely :— 
“ Provided that no such notification shall take effect 
(a) until sixty days from the date of publication and - 
, (4) e&cept with, the previous sanction of the Local Govern- 
ment in any area outside the municipal limits. ” 
106. .In section 250 of.the said Act— 
f (i) for sub-section (2), the following sub-section, shall be 
sùbstituted, namely :— N aA . 
(2) The application shall be.accompanied by— 
(:) aplan of the factory, workshop, work-place or premises 
prepared in such manner as may be prescribed by rules made in this 
behalf by the Local Government ; and 
(i) such particulars as to the power, machinery, plant or premises 
as the municipal Gouncil may require by by-laws made in this behalf. ” 
(i) for sukjsection (4), the following sub-section shall be ‘sub- 
stituted, namely :— ` 
“ (4) Before granting permission under sub-section (3), the 
menicipal council o ` 
° (a) shall obtain the approval of the inspector of factories 
appointed under the Indian Factories Act, 1911, having jurisdiction in 
the ares of the municipality, or if there is more than ong such inspgctor, 
of the inspector designated by the Local Government in this behalf by 
general or special order, as regards the plan of the factory, workshop, 
work-place or premises with reference to— ” 
(A the adequacy of the provision for ventiħtion and light, 
(¿Ò the sufficiency of the height and dimensions of the rooms 
and dpors, > , 
fiii) the suitability of the exits to be used in case of fire, and 
(iv) such’ other matters as may’be prescribed by rules made by 
the Local Government ; and 


e 
- (8) shall consult and have due regard to the opinion of the 


er E 
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officer and of the district medical officer in other cases, as regards the 
suitability of the site of the factory, workshop, work-place or premises 
for the purposes specified if the application ” and 

(iii) in sub-section (5), for the word and figures ‘ section 197’ the 
wołds and fftures ‘sections 197 and 199 or sections 208 and 209, as the 
case fay be ’ shall bg substituted. . 

107. In%ection 252 of the said Act— 

(i) after the words ‘ action taken ’ the words í or omitted to be 
taken ’ shall be inserted ; and 

(ii) the words ‘ by the municipal council’ shall be omitted. 

108. (1) In sub-section (1) of section 255 of the said Act, for the 
words ‘in the municipality ’ the words ‘ within municipal limits or at a 
distance within three miles of such limits ’ shall be substituted ; and the 
words ‘or of any place within three miles of the municipal limits which 
is used as a slaughter-house for the slaughtering of animals intended for 
food to be consumed within the municipality ’ shall be omitted. 

(2) To the same sub-section, the following proviso shail be 
added, namely :— 

* Provided that this sub-section shall not take effect in any area 
outside the municipal limits except with the previous sanction of the 
‘Local Government. ” 

109. In section 259 of the said Act, before the word ‘constructed ” 
the word ‘ acquired,’ shall be inserted. 

2 


: 110, For sub-section (2) of section 260 of the said Act, the 
following sub-section shall be substituted, namely :— 

“(2) The council may in any public market levy any one or 
more of the following fees at such rates and may place the collection of 
such fees under the management of such persons, aS may appear to it 
proper or may farm out such fees on such terms and subject to such 
conditions as it may deem fit :— 

(a) fees for the use of, or for the right to expose goods for 
sale in, such markets ; . 

(2) fees for the use of shops, stalls, pens or stands in such 
markets ; 

(c) fees on vehicles or pack-animals cdtrying, or on .perSons 
bringing, goods for sale in such markets ; 

(d) fees on animals brought for sale into, or sold vin, such 
markets ; ande 

(e) licence fees on brokers, cqmmission agents, weighmen and 
measurers practising their calling in such markets. ” 

111. In sub-segtion (1) of section 261 of the said Act, for the 
words ‘rents and fees’ the word ‘fees’ shall be substituted. 


112. For section 262 of the said Act, the following section shall 


be substituted, namely :--~- 
: e 
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“ 262, (1) No person shall open a new private nanet or continue 
to keep open a private, market unless heeobtains from the council’ a 
licence to do so. 

(2) Application for such licence shall be made by the owney of 
the place in respect of which the licence ig. sought not less than six 
weeks before sfich place is opened as a market or before the commence- 
ment of the year for which the licence is gought, as the case may be. 


' (3) The council shall, as regards private markets already lawfully 
established and may, at its discretion, as regards new private markets, 
grant the licence applied for; subject to such regulations as to supervision 
and inspection and to such conditions as to sanitation, drainage,: water- 
supply, width of paths and ways, weights and measures to be used, and 
rents and fees to be charged in such market as the council may. think 
proper ; or the council may refuse to grant any such licence for any 
new private market. The council may, however, at any time, for breach 
of the conditions thereof, suspend or cancel any licence which has been 
granted under this section. The council may also modify the conditions 
of the licence to take effect from a specified date. ; A 


(4) When a licence is granted, refused, suspended, cancelled or 
modified under this section, the council shall cause a notice of.,such 
grant, refusal, suspension, cancellation or modification in English and a 
vernacular language of the district to, be posted in some conspicuous 
place at or near the entrance éo the place i in respect of which the licence 
was sought or had been obtained. 

(5) Every Hence granted under this section shall expire at the 
end of the year,’ 

113. After section 262 of the said Act, the following section shall 
be inserted, namely :-— i, 


r 


i 262-A. When a licence granted under section 262 permits the 
levy of any fees of the nature specified in sub-section (2) of section 260, 
a fee not exceeding fifteen per centum of the gross income of the owner 
from the market in the preceding year shall be charged by the RER 
council for such licence. ’ 

114. In section 267 of the said Act, the words ‘any private 
mayket ’ in the secong place where they , occur, shall be omitted 
and after the word ‘ suspended ’ at the end, the words ‘ or which is held 
or kept open contrary to the provisions of this Act ’ shall be added. 

` 115. After section 267 of the said Act, the following pepion ghall 
be merted, namely :— 


TA T 


“26567-A. (1) A municipal council may acquiresthe rights of any per- 
son to hold a private ‘market in any place and to levy fees therein. The 
acquisition shall be made under the Land Acquisition Act, 1894, and 
sifth rights shall be deemed to be land for the purposes of that Act. 


(3) On payment by the municipal council of the compensation. 
awarded | under the said Act in respect of such property and any other 
charges incurred in acquiring it, the rights of sifch person to hold a 
private market and to levy fees therein shall vest in the municipal 


council. ” 
oe 
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116, .After the proviso to sub-section (1) of section 269 of the 
said Act, the following further proviso shall be added, namely :— 


“ Provided further that no' licence shall be required for any place 
included in a public market as defined in section 167 of the Madras 
Loéal Board? Act, 1920. ” 


17, In Section, 270 oft the said ‘Act before the word ‘ articles’ the 
words *.animal®or ’ shall be inserted. 


118, After section 270 of the said Act, the following heading and 
sections shall be inserted, namely :— 


270-A. If any question arises, whether any place where persons 
assemble for the sale or purchase of articles of food or clothing, of 
livestock or poultry, of cotton, groundnut or other industrial crops or of 
any other raw or manufactured products is a market or not the munici- 
pal council shall make a reference to the Local Government and the 
decision of the Local Government on the question shall be final. 


Cart-stands. 


270-B. (1) The municipal council may construct or provide pub. 
lic landing places, halting places and cart-stends eand may levy fees for 
the use of the same. 

(2) A statement in English and a vernacular language of the 
district of the fees fixed by the council for the use of such place shall be 
put up in a conspicuous part thereof. 


Explanation.—< cart-stand shall, for the purposes of this Act, 
include a stand for carriages and animals, 


270-C. Where a municipa! council has provided a public landing 
place, halting place or cart-stand, the chairman may prohibit the use for 
the same purpose by any person within such distamce thereof, as may 
be determined by the municipal council, of any public place or the sides 
of any public street. 


-270-D. If the fee leviable under sub-section (1) of section 27(-B 
is not paid on demand, it shall be recoverable inethe manner laid dwn 
in section 112 as if it were an unpaid toll, - ° 


270-E. (1) No person shall open a new private cart-stand or con- 
tinug to keep gpen a private cart-stand unless he obtains from the coun- 
cil a.licence. to do so. 

(2) Application for sfch licenc shall be made by the owner of 
the place in respectof which the licence is sought not less than six 
weeks before such Dlace is opened as a cart-stand or before the com- 
mencement of the year for which the licence i is sought, as the case may 
be. : : 

(3) T hë council shall, as regards private cart-stands already lan. 
fully established and may, at its discretion, as regdrds new private cart- 
stands, grant ‘the licence applied for subject to such regulations as to 
supervision and inspeetion and to such conditions as to conservancy as 
the council. may think proper ; or the council may refuse to grant any 


such licence for any new private cart-stand. The council may, however, 
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at any time for breach of the conditions thereof suspend or ‘cancel any 
licence which has been granted under this section. The council may 
also modify the conditions of the licence to fake effect from a specified 
date. - : 

(4) When a licence is granted, refused, suspended, *ancelled’ or 
modified under, this section, the council. Shall cayse a notice of such 
grant, refusal, suspension, cancellation or médification,4n English and 
a vernacular language of the district to be posted in spme conspicuous 
place at or near the entrance to the piace in respect of which the licence 
was sought or had been obtained. ; ° 

(5) The council may levy for every licence granted under this 
section a fee not exceeding three hundred rupees per annum. 

(6) Every licence granted under this section shall expire at the 
end of the year. ” 

119. In sub-section (2) of section 286 of the said Act, for the 

word ‘ Such ’ at the commencement, the words ‘Information of births 
and deaths shall be given and their ’ shall be substituted. 


120. In section 289 of the said Act, after the word ‘ chairman ’ 
the words ‘ or health officer ' shall be inserted. 


e 

121. In section 290 of tħe said Act— i 

(i) in sub-segtiohs (1$ and (2), after the word “chairman ’ wher- 
ever it occurs, the words “or health officer ’ shall be inserted ; and 

(ii) in sub-section (2), for the words * such building or article ’ the 
words ‘such premises or article’ shall be substituted. . 

122. In sub-section (1) of section 300 of the said Act, for the 
words ‘to the extent prescribed by rules made by the Governor in Coun- 
cil’ the words ‘ in respect of such persons and to such extent.as may 
be prescribed ’ shall be substituted. ; 

123. In sulwsection (2) of section 303 of the said Act— " 

(i) for clauses (2) and (¢) the following clause shall be substitut- 
ed, namely :— 

(4) with reference to all matters not expressly provided for in 
this ect, relating to elecéions of chairmen, vice-chairmen or councillors, 
including deposits to be made by candidates standing for election as 
councillors and the conditions under which such deposits may be for- 


feited: . k 6 
Provided that the deposit required shall not exceed one huridred 
rupees; and — : ° e 
Provided further that no deposit shall bé& required from any 
Adi-Dravida candidate ” ; 7 ` ; 


(ii) in clause (e), for the words ‘establishment and maintenance ’ 
thé word ‘ working’ shall be substituted ; 


A ; 
(iii) in clause tr), the words ‘or the Sanitary Board’ shall be 
omitted ; X l 
(iv) for clause (n), the following clause shall be substituted, 


namely :— 
e 


e 
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““Gi) for regulating the sharing between local authorities in 
the Presidency of Madras, of the proceeds of the profession tax, sur- 
‘charge on -income-tax, tax on carriages and animals, tax on carts, tolls 
rat other taxes or income, levied or obtained under this or any other 
Ac . 

(v) clause (0) shall pe omitted; aa ° 
(vi) after clause CA), ethe following clauses shall be added, 
namely :— " 
“ (g) as to the transfer of allotments entered in the sanction- 
éd budget of a municipal council from one héad to another ; 


GA as to the powers of auditors, inspecting and superintending 
officers and | officers atthorized to hold inquiries, to summon and exa- 
mine witnesses, and to compel the production of, documents and all 
other matters connected with audit, inspection and superintendence ; 
and 

. (s) for determining the cost of buildings and lands.” 

- 124, (1) Sections 304 and 305 of the said Act shall be renumber- 
ed as 305 and 304 respectively. 
.  {2)-In section 304 as re-numbered, for the words and figures 
' sections 303 and 304? the word and figures ‘Section 303 ' shall be 
substituted. 

(3) (a) In subs section (1) of desis 305 as re. numbered: for the 
words and figures * Schedule II, Schedule VeSchgdule VI or Part II of 
‘Schedule IV? the words and figures ‘any of the ScRedules to this Act 

except Schedules I, VII and’ VIII ’- shall be substituted, 

() After the same section, the following: section shall be insert- 
‘ed; namely =~ a ae ime 


305.4, A draft of the rules proposed to be made under sub- 
section (2) of section 77-A or under section 305 shall be laid on the 
table of the Legislative Council and the rules shal] mot be made unless 
the Legislative Council approves the draft either without modification or 
addition or’ with'modifications or additions; but upon such approval 
being given, the rules maybe made'in the form in which they have been 
approved and such rules on being so made shall be notified in the ort 
St.George Gazette and shall thereafter be of full force and effect,” ° 


125. In section 306 of the said Act— 
(i) clause (1) shall be re-numbered as clause (1-A)‘and, the fol- 
‘Jowit®gshall be Inserted as clause (1), namely —- 
“ (1) for all matters expressly required or allowed by this ae to 
‘be provided for by by-law” 
Gi} after ‘elatise (2), the following clause shall ‘be inserted, 


namely : —_ 
`" (2-A) for determining fhe conditions under which lands shall 


be deemed to be appurtenant to buildings ” ; a 
(i) after sub-clause (4) of clause (18), . the following sub. clause 
‘shall be added, namely.ṣ— : , i CU e 


““(¢) for licensing and craolte brokers, commission agente 
eirin aid’ measurers -practising their calling in markets ;”; and - 
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«i.» Giy) after clause . (23) the’ following: Clause shall be inserted, 
namely :— a og "a T A DE 
=“ (23-A) for the'training and licensing of dhais and midwives.” 
k 126, For section's 309 and 310 of the’ said Act, thé following sec- 
tions shall be substituted, namely :— °. f | 
Sarl e KJ ‘ 
INSS: ’ 
. - we 
e 
“ 309. The municipal council shall, before making or altering By- 
laws, publish a draft of the proposed by-laws and alterations together 
with 2 notice specifying 4 date at or aftér which such draft will be taken 
into consideration and shall, before making the ‘by-laws’or alteratioris, 
receive and consider any objection or suggestion which may ‘be made in 
respect of such draft by any person interested therein before the’ date so 
specified. eae f : í 
310. (D) No by-law or cancellation’ of alteration of a by-law shall 
have'effect until the’same shall ‘have been approved and confirmed by 
the Local Government. : ee i, tS 
“+ (2) Any by-lay or cancellation* or alteration’of a by-law’ when it 
shall have been‘duly confirmed shall be‘published-in the district‘ gazette 
in English and shg]] come into operation three months after it has been 
so published... es 04 7 ewe rte ne Teel. 
© 1:127. Ta clause (§)-of *section’311 of -thé said Act, for the words, 
figures aiid lettérg ‘ clauses (b) ånd (¢):of'section' 303’ the words, figures 
and letter ‘ clause (3) of sub-section (2) of -séction-303’ ‘shall be sub- 
stituted. ~ TO nh fal DE e E A 
128. For sectiom 314 of the said Act, 
substituted, namely;:+-. 


p 


the following section'shall be 


er oo ri à Ss "1 
ye vo. S ` aes 





tate Pe RA ie 
ae ee seas EE TADS ee oe Sept e da ae ee me ve i 
a 314. (1).Whoever acts’,as a member, of. a. municipal.. .council 
knowing that under, this Act ‘or the rules:made thereunder he is not 
entitled or has-ceased, to, be entitled.to hold such, office shall, on convic- 
ti€n,’ be punished witle fine not exceeding two. hundred rupees for-every 
such offence. i F 
> ++ (2) Whoever acts as or -exercises the:functions-of the chairman 
or vice-chairman of a municipal council knowing that ufider this, &ct or 
the rules. made thereunder he ig not entitled or has ceased to be entitled 
to hold such office or to exercise such functions Shall, on conviction, 
be punished with fine not exceeding one thousand, rupees for every Such 
Shen ee Re ie eG ee OE l 
gia ei (3) If the chajrman or vice-chairman of a municipal council fails 
to hand over any documents of, or any moneys or other properties vest- 
ed in, or belonging to, the municipal council which are in or have come 
into his posséssion or control, to his successor in office or other prescrib- 
ef authority, in every case as soon as his terns of office as chairman or 
vice-chairman ‘expires and: in the. case’ of the vice-chairman also on 


demand by the chairman, ‘such chairman or. vice-chairman, shall; on 


e, 
° aie 
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conviction,:be punished with’ fine. not exceeding one thousand rupees 
for every such offence. ’ a è 


129. After the proviso to section 315 of the said Act, the follow- 
ing further peoviso shall be added. namely :— 


.@ ‘Provided further tkat nothing in this seconda apply to a 
teacher employe by & murficipal council who, with the sanction of the 
Local Government, enters info a contract with the municipal council 
with regard to the utilization for the purpose .of a scheol of any land or 
building owned by him or.in which he has a share or interest, ” 


_ 130. In section 321 of the said: Act— ..,° ET 


' (D) for sub- section (2), the following sub-s section shall be substi- 
tuted, namely ; — 


“(2) Save-as. otherwise esi ‘providediia or.may be prescrib- 
ed under this Act, for every such licence or permission, fees may be 
charged on such units and at such rates as may. be fixed by, the munici- 
‘pal council”; - . 


(ii) after sub-section, (3), the following sitb- section shall be insert- 
ed, namely :— : 


“ (3-A) Every order of a R N authority, granting opretus: 
ing a licence dr‘ permissioti shall be published oh „the notice þoard of 
the municipal’ council ae 


Gi. in sub- section (5), the words ‘and, to neh appeal as may be 
provided in case of refusal ’ shall be omitteds; and, : 

(iv) in sub-section. (9), after the words ‘fof registration.’ ‘the 
words ‘and may in his discreti tion also recover summarily and pay over 
to the council ‘sich amount, af any, as lie may fix as the costs of the 
pre shall be added. 


- 131, ‘Clauses (f) and (g) of sub-section’ (1) of Section 322 of the 
said Act shall be re-lettered as clauses (¢) and (¢).respectively and for 
clauses (3), (c), (2) and (e) the following clauses shall be substituted, 
namely : — 


" (2) any refusal . by the chairman to approve a building site 
under section 200; or 


(c) any order of the chairman granting or refusiig a licence. or 

permission.” ` 
132. In section 323 of the said Act, for theewords ‘be presented 

within thirty days after the date of receipt of thé order or proceeding 
against which the appeal is made’, the words and letters ‘ be presented— 

(a) where the appeal is against an order granting a lieence or 
permission, within thirty days after the date of the publication of the 
order on the notice board of she municipal council; and 

(4) in other cages, within thirty days.after™ thè- date of the receipt 
of the order or proceeding against which the appeal is made ’ shall be 
substituted. ° 


133. In. section 328 of the said Act, for the words ‘ Every notifica 
tion under this Act’ the words ‘Save as otherwise proyided, every 
notification under this Act ether than one issued by the Local’ Govern- 
ment’ shall be Substituted; 

134. In sub- section (3) of section 331 of the said Act, for thé 
words ‘ or form’ the words ‘ form or other document’ shall be substitut- 


ed. 
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135. In sub-section (1) of section 340 of the said Act, for the 


‘words and figures ‘ sections 139 and 155’, the word and figures “ section 


139’ shall be substituted. 


136. In section 344 of the said Act~ 7. : 
(i) after the word ‘damages’ the? W ord ‘pena ties’ shal? be in- 
serted; and > ? 


Gi) for.the words ‘ drainage or scavenging’, the words ‘or 
drainage ’, for tlie words * special provision for their recovery contained 
in this ‘Act? the words ‘ special provision in this Act for their recovery’ 
and for the words “‘in those rules ” at the end, the word ‘ therein ’ shall 
be substituted. 

137, In section 347 of the said Act— 
(i) the words ‘ Save as provided in section 59 ° shall be omitted ; 
and i 
(ii) after the words ‘ Code of Criminal Proceduté ’ the figures 
‘1898? shall be inserted. 
138. For sub-section (2) of section 348 of the said ‘Act, the follow- 
ing sub-section shall be substituted, namely ;— ; 

“ (2) Any fina costs, tax or other sum imiposčđia or. AIR by a 
magistrate under this Act or under any rule or by-law made: under it 
shall be recoverable by such magistrate under the Code of Criminal 
Procedure, 1898, as if it wefe a fine and the same shall on recovery be 
paid to the municipalecounttl to be applied to the purposes of this Act.” 

139, Clause (c) of section 351 of the said Act shall be omitted 


and clauses Cd) to (2) re-lettered as (c) to %) respectively.. 


140. After section 351 of the said Act, the following section shall 
be-inserted, namely :-— . . 


“t 351A.’ The election authority may defend himself if sued or 
joined as a party "in. any proceeding relating to the preparation or 
publication of electoral rolls or to the conduct of elections, as the case 
may be, and the expenses incurred by the election authority in so doing 
shall be payable from, the municipal fund. ” 

141, In section 352 of the said Act— 
(j) after the words ‘maintainable against’ the words. ‘the 
Local Government, the district collector, the revenue divisionale officer 
or’ shall be inserted; and e« ° 
(ii) the words “or any other law’ 
142. In sib: section (1) of section 353 of the said Act, for. the 


words ‘Secretary of State for India’ the words ‘ Secretary of State for 
India,in Council’ ‘shall be substituted. 


$. 
shal! be omitted. 


143. After settion 353 of the said Act, the following section shall 


be inserted, namely :— 
° os . iss ° 


e 
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“353-4. When the chairman or any councillor is-accused of any 
offence alleged to have been committed by him while acting or purport- 
ing to act inthe discharge of his official duty, no court shall take 
cognizance of such offence except with the previous sanction of the 
Local Goverfinent.” 


144, In sub-segion ij of section 354 of the said Act before the 
words ‘for def&tt in form” the word ‘merely’ shall be inserted. 


145. In section? 363 of the said Act, for the words and figures 
except those mentioned in Chapters II and III’ the words and figures 
“except the powers mentioned in Chapters II and III, the power to 

determine the amount ôf contribution under section 156, the power to 
make rules under sub-section (2) of section 77-A and sections 303 and 


305 and the power to sanction prosecution under section 353-A’ shall 
be substituted. 


146, For section 368 of the said Act, the following section shall 
be substituted, namely :— 


e 
368. 0) Notwithstanding anything contained in this Act, when 
a municipality is constituted for the first dime, the &ocal Government 
may appoint a special officer to exercise the powers, discharge the 


duties and perform the functions of the fnunieipa] council. and its 
chairman. 


(2) The special officer shall cause arrangements for election to 
be made so that the newly elected councillors may come into office on a 
day within six months from the date of publication of the notification 


under sub-section (3) of section 4 declaring the area to be a munici- 
pality. 


(3) ‘The special officer shall’ exercise the powers, discharge the 
duties and perform the functions of the municipa] council until the 


council has been constituted, and of the chairman until a chairman has 
been elected by the council. Terg 


(4) As soon as may be after the constitution of the council, a 
meeting of the council shall be held on a day and at a time fixed by fhe 
special officer for the election: of its chairman. “If at such meeting no 
chairman is elected, a fresh election shal] be held on such day and at: 
such time as may be fixed by the special officer. 


° 5) Th#term of office of the councillors or of the councillors 
elected in their places at cagual vacangies shall expire at the end of 
three years if the day referred to in sub-section (2) is the first day of 
November and in other cases at the end of three years from the first 
day of November immediately preceding such day. 


(6) The provisions of sub-sections (1) to (5) shall apply, gave as 
otherwise provided in this Act and so far as may be, to all cases Of 
reconstitution of municipal councils. ° s 


(7)-Where the number of seats on a municipal council is increas 
ed, by or in consequence of a notification under sub-section (1) of Sec- 
tion 7, the councillors elected for the additional seats or the councillors 


elected in their places at casual vacancies shall‘ hold office until the 
@ 
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date on which the councillors elected to the original seats at the oioi 
nary elections immediately preceding will vgcate office. ’ 


‘147. After section 368 of the said Act, the following section shall 

be added, namely:— ° `’ ` . e o. 
é © 
e s ° e l . » 

“369, (1) When a dispute exists Between a cauncil and one or 
more than one, 8ther local authority in regard to any matters arising 
under the provisions of this or any other Act and the Local Government 
are of opinion that the local authorities concerned are unable to settle 
it amicably among . themselves, the Local Government may take 
cognizance of the dispute, and ° 

_ G@) decide it themselves, or — 

a ~ (b) réfer it for inquiry and report to an arbitrator ora 
board of arbitrators, or toa joint committee, constituted poder section 
26 for. the purposes, 

(2) The report ered to in clause (b) òf sub-section (1) shall 
be submitted to the Local Government who shall decide the dispute in 
such manner as they deem fit. 

(3) The decision of the. Local Government . under“clause” (a) of 
sub-section (1) or under., sub-section (2) as the case may be, Shall be. 
final and binding on each of ¢he disputing local authorities. ’ i 

148.. In Scheduje. IIb to the said Act— © 

(i) to rule f, the following proviso and Explanation shall be 


added, namely : crete 


" Provided that no meeting stall be held ona public holiday. 


; ` Explanation. —The expression ‘public holiday? includes 
Sundays and any other day declared. by the: Local Government ° by 
notification in the Fort St. George Gazette, to be a public holiday ; 
(ii) for. rules 2-and-3, the following rules’ shall be substituted, 
namely : — i y 
2. ay No.meeting shall be held unless notice of the day and 
time when the meeting is to be held and of the business to be trans- 
acted thereat has been. given at least three clear days before the ony of 
the meeting, : 


2) In cases of urgency, the chairman may convene a meeting 
on giving shorter notice than that specified in sub-rule (1). 


3; (1) The chairman shall, on the requisition in writing of, not 
less than. one-third. of the members then on the council, conwene a 
meeting of the council, provided that the wequisition,specifies the day 
(not being a public holiday as defined in the Explanation to rule 1) when 
and the purpose for which the meeting is to be hed. The requisition 
shall be delivered at the municipal office during offsce hours to the chair- 
man, secretary, manager or any other person who may then be in charge 
o§ theeoftice at least ten clear days before the day of the meeting. 


@) Ifthe chmirman fails within forty-eight hours from ‘the 
delivery of such requisition to call a meeting on the day specified 
theeein or within three days thereafter, the meetimg may be called by the 
members who signed the requisition on giving the notice provided for in 
sub-rule (1) of rule 2 to the other members of the council”; - 

o 


J 
x OF 1950.)  -- ’ MADRAS acts, 1930. © ži 
Gii) in rule’5, after the words‘ shall have’, the words ‘and exercise’ 


shall be inserted ; Š 
(iy) in rule 8, the words ‘ the votes of ’ shall be omitted:; 


e (vy) in tule 9, for the words‘ chairman or the member who 


presidgd at such meeting ’, {he words ‘presiding member’ shall be 
substituted; and: e- : ; . e 


e 
(vi) rule 13 shall be omitted. 


149. For rales 2 to 4 of Schedule IV to the said eAct (hereinafter 
referred to as the said Schedule IV), and thé heading occurring before 
the said rules, the following heading and rules shall be ‘substituted, 
namely :— «. - : : 

“ Prootsions common to taxes in general. 
2. (1) The chairman shall prepare and keep assessment books 


in such form as may be prescribed showing the persons ‘and property 
` liable to-taxation under this Act. = ' e > f 
(2) The assessment books’ and Where’ detailed ‘particulars 
relating to any assessment are kept in separate ‘records, the portion 
thereof containing such particulars Shall ‘be open at all reasonable times 
and without charge to inspection by any person wHo-pays any tax to the 
municipality or his authorized agent and such-pefson: or agent shall be 
entitled to take extracts free of charge, from the said‘books and records, 
".< + (3). The account books of the: equncil shall’ be’ open without 
charge to.inspection by any pérson who Payg any iax to thé municipality 
or his authorized agent on a day or days ‘in each*m@nth torbe fixed by 
the council. Boal War os n RER a N 
_ «3, | The chairman shall, save as “otherwise- provided: in this Act, 
determine the tax to-which each property or’ person is-liable’ a 
, Provided that in the case of taxes payable by.the chairman the 
original assessment shall bé made ‘by the révenue divisional ‘officer or if 
the revenue divisional officer is also the chairman, by the'council, ` ` 
4, (1) If at any time it appears to the. council that any person. or 
property has been inadequately assessed or inadverttntly or improperly 
omitted from the assessment books relating to any. tax, or that there is 
any clerical or arithmetical error in the said books, ‘it “may direct the 
chairman to amend the said books in such manner as it, deems just or 
hecessary : i f l OA S 


oa ve 


' Fei AÈ k : . oy e i 
_., Provided that no such direction shall .be given where it ®involves 
an increase in the assessment, unless.the person concerned shall have 
been afforded a reasonable opportunity to show cause to the council why 
the“assessment books should not be.amended as.proposed., 


` (2) Such «amendment shall be’ deemed to have taken effect on 
the earliest date, either in the current half-year or in the two half-years 


immediately preceding it, on which the circumstances justifying the 
amendment existed.” - . l 


150. For rules 6 to 12 ofthe said Schedule IV, the following 
rules shall be substituted, namely :— f 


e e 
“6. The value of any land or building for purposes of the pro- 
perty tax shall be determined by the chairman : f PS 
, Provided that the value of any land or building the tax for which 
is payable by the chairman shall be determined by the revenue divisional 
e 
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officer or, if the revenue divisional officer is also the chairman, by the 
council. 

7. The chairman shall enter the anaal or capital value of all 
Jands and buildings determined by him and the tax payakle thereop in 
assessment books to be kept for the purpose at the municipal pofüce. 
Such books shall record the following particylars, én so far as they can 
be ascertained, with regard to each assesgable item :— 

(a) the name of the owner ; ° 

(6) the ‘name of the occupier ; 

(c) the designation, if any, of the item ; 

(d) the name of the ward and street, if any, in ae it is 
situated, and any survey or other number which gt bears; 

(e) the annual or capital value, as the case may be ; and 

(f) the amount of the tax payable. 

8. (1) The assessment books shall be completely revised by the 

chairman once.in every five years, 
. (2) The chairman may amend the assessment books at any time 
between one general revision and another by inserting therein or remov- 
ing therefrom any property or by altering the valuation of any property 
or the amount of tax.. Such amendment shall be deemed to have taken 
effect on the first day of the half-year in which it is made: 

Provided thot when the amendment is made in any half-year after 
the demand notice for that half-year has been isgded; it shall have effect 
only from the succeeding half-year. 

9. When assessment books have been prepared for the first 
time and whenever a general revision of such books has been completed, 
the chairman shall give public notice stating that revision petitions will 
be considered if they reach the municipal office within a period of sixty 
‘days from the date of such notice in the case of the Government, a 
railway administration or a company and of thirty days fromthe said 
date in other cases. The notice shall be affixed to the notice-board of 
the municipal] office and on the same day be published in the municipa- 
lity by beat of drum. 

10. In every case in which, between one general revision and 
another, the chairman assesses any property for the first time or 
jucreases the assessment on any property otherwise than in consequence 
of #general enhancement of the rate at which the property tax is 
-leviable,the chairman Shall intimate by a special notice to the owner or 
occupier of such property that a petition for revising the assessment 
will be cansidered if it reaches the municipal office withip sixty gays 
from the date of service of such notice in the case of the G®vern- 
ment, a railway administration er a compæny and wéthin thirty days 
from the said date in other cases. ‘ 

11, Any person may, at any time, not being fess than thirty days 
before the end of a half-year, move the chairmad by revision petition 
to reduce the tax to which he is liable for the forthcoming half-year on 
the ground that the annual or capital value of the property in respect of 
which tife tax is imp@sed has. decreased since the assessment of the pro- 
perty was last made or revised. 

*12, No petition under rule.9, 10, or 11 shafl be-disposed of unless 
the petitioner has been given a reasonable opportunity to appear either 
in person or by authorized agent and to represent his case,” = ' 


t 
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151. In rule 13 of the said Schedule IV, after the words ‘ within 
fifteen days’ in the first piace where they occur, the words ‘after the 
date of receipt of such intimation’ shall be inserted. 


e e 
162. For rules 14 to 19 of the said Schedule IV apd the headings 
relating to ruleęą 16 t8 19 Æ the said rules, the following shall be substi- 
tuted, namely : = e 
‘14; (1) On the establishment of a municipality assessments 
shall have effect from the date specified in the notification under sec- 
tion 80. 

(2) ‘A general revision shall be deemed to have taken - effect on 
the frst day of the half-year following that in which the notice under 
rule 9 is published. 

(3) Any corrections in the assessment. books made by the chair- 
man-under rule 13 or 27 shall be deemed tohave effect on the first day 
of the half-year to which the assessment which was sought to be revined 
or which was appealed against relates, 

Explanation—The levy of a new class of property tax or an en- 
hancement in the rate at which any.class of property tax is leviable is 
no amendment or revision within the meaning of. this rule, and shall have 
effect from the date fixed for the levy or enhancement. 

~15: The first payment of-tax shall,, save as provided i in rule 13, 
be made within thirty days of the date or day P in rule 14.. 


` Assessment of the profession raat ' 

_ 16. (1) The classes into which companies and persons shall, for 

the purposes of assessment to the profession tax, be divided, and the 
maximum half-yearly tax leviable on each class shall be as follows :— :— 





Half-yearly income, "Maximum 
* Class’ . ———— 5 half-yearly 

f N tax. 
; Rs. © RS RS. A. 
I Morethan .. ..  `21,000 T Pa pi in 275 0 
Il i Ri “3 18,000 but not 21,000 225° 0 

à ee ok . ; more than ~., ® acts 

JII K is Si 12,000 & 18,000 150 -0 
IV A ia 4a 9,000 A 12,000 85 0 
y a me oes OOO. W Aa 9,000 55, 0 
VI " om ve 4,200 ~ 4 e -6,000 , 28 0 
P -VIE a EEA 3,000 3 ~ 4,200 . 20 0. 
VIL H Le ae 1,800 ane 3,000 - 10 0 
-IX at oat tas 1,200 št 1,800 , 6 0 
Se E E 600 i, 1,200 3 0 
. h wee. Ai 300 h 600 1 8 
„XII no e. we 100er ao ` 300 0 8 


(2 The couftcil shall determine the tax leviable on each class 
subject to the maximum specified in sub-rule (1) :. 

Provided that the proportign which the tax on any class bears to 
the minimum income of that class shall in no case be smaller than tle 
proportion which the tax on any lower class bears to the minimum 
income of such lower class. ; 

(3) ‘The councilemay exempt any oneor more of the classe€ in 
sub-rule (1) from liability to -profession tax, but no class shall be ex- 

-empted from liability when any lower class is liable to, tax, 
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17. A company or person shall be deemed to have transacted 
business and a person shall be deemed to have exercised a profession, 
art, or calling, or held an appointment within a municipality if such 
company or person has an office or place of employment within such 
municipality. : : 

18. (1) Where a company or person transapts business in any 
half-year exclusively in the area of'a single municipality% the income of 
such company or person from the transaction of suchebusiness shall, for 
the purpose of lebying profession tax under this Act during the half- 
year, be deemed to be— ' s 

(a) where income-tax is assessed on such company or person 
under the Indian Income-tax Act, 1922, for the year comprising the 
half-year, one-half of the amount at which the profits and gains of such 
business are computed under section 10 of the Indian Income-tax Act, 
1922, for the purpose of assessing the income-tax ; and í 

‘(4) where the amount of the said profits and gains is not ascer- 
‘tainable or where such company or person is not assessed to income-tax, 
such percentage as the Local Government may, subject to the approval 
of the Legislative Council, prescribe, -of the turnover of the business 
transacted in the area of the municipality during the half-year or where 
this is also unascertaifiable, during the corresponding half-year of the 
previous year. eae : woe St 

. (2) Where*a company or person transacts business partly in the 
area of a municipality and partly outside such area, the income of such 
company or person from, the transaction of business in the area of the 
municipality shall, for the purpose of levying profession-tax under this 
Act, be ‘deemed to be the percentage prescribed under clause (4) of sub- 
rule (i) of the turnover of thé business transacted in such area during 
the half-year or the corresponding half-year of the previous year, as the 
case may be. ee: f 

` (3) For the purposes of clause (4) of sub-rule (1) and sub-rule 
(2), the turnover of‘business in any municipality means the aggregate 
money value of the goods produced, manufactured, purchased or sold or 
of any other business transacted in such municipality. 

-Explanation-——In determining the turnover of business under this 
sub-rule : 

e (a) where the delivery of any goods on account of any purchase 
made by any company or person and the delivery on account of the sale 
thereof by the same company or person are both effected in the Presi- 
dency of Madras, only the latter transaction shall be taken into account ; 

(6) where the delivery of any goods on account ôf any puy@hase 
made by any company or persgnis effeqted in any, place outside the 
said Presidency and the delivery on account of the sale thereof by the 
same company or person is effected in any place inf the said Presidency, 
the latter transaction shall be taken into account ; and 


(e) where the delivery of any geods on account of any purchase 
made by any company or person is effected in any place in the said 
Presideficy and thedelivery on account of the sale thereof by the same 
company or person is effected in any place outside the said Presidency, 
the*former transaction shall be taken into accouat: 

19.- (1) If, in the opinion of the chairman, profession tax is due 
from any company or person for any half-year, he shall serve a notice 
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on such company or person either in that half-year or in the succeeding 
half-year requiring the company or person to furnish within such period, 
not being less than thirty days as may be specified in the notice, a 
return in the prescribed form showing the income on the basis of which, 
accerding toguch company or person, it or he is liable to be assessed to 
profession tax for the half-year in question. , Thereupon jt shall be open 
to such compapy of pereon to submit a return showing the income 
derived by it or him during the half-year for which’ profession tax is 
claimed or for the ‘corresponding half-year of the previgus year and pro- 
duce any evidence on, which the company or person may rely in support 
of the return made, 

(2) If a return is made as required under sub-rule (1) and the 
chairman is satisfied that it is correct and complete, he shall levy the 
profession tax from such company or person on the basis of such return, 

Lx planation—In cases not falling under clause (4) of sub-rule 

(1) or under sub-rule (2) of rule 18, if the company or person produces 
the notice of demand of income-tax served on it or him under section 
29 of the Indian Income-tax Act, 1922, for the year comprising the 
half-year in question, the chairman shall be bound to take one-half of 
the income mentioned in such notice of demand as the income derived 
from the sources on which profession tax is leviahje under this Act, as 
the income on the said sources for the purposes of levying profession 
tax, e : 
(3) If no return is made as required under sub-rule (1) or if the 
chairman is satisfied that any return So made*is ineorrect or incomplete, 
the chairman shall assign to the company or person the class in the scale 
appropriate to the half-yearly income of such company or person as 
estimated by him. 

(4) The chairman may, when classifying any company or person 
under sub-rule (3), do so on general considerations with reference to 
the nature and reputed value of the business transacted,. the size and 
rental of residential and business premises, the quantity and number of 
articles dealt with, the number of persons employed and the income-tax 
paid to Government. aa Da 

(5) The chairman shall not be entitled to call for the accounts 
of any company or person, ” 

153. In rule 20 of the said Schedule IV— 


(i) for the heading ‘ Half-yearly instalment” of the second golumn 
of the items under sub-rule (1), the heading ‘ Maximum half-yearly tax’ 
shall be substituted ; 

e (ii) for sub-rule (2), the following sub-rule shall be substituted, 
namely :— ` 

“ (2) If, within the half-year, a person replaces any carriage or 
animal by, another carriage or animal falling under the same class in the 
table given in sub-rule (1), the said person, in case the replacement was 
due to the destruction of the carrigge or the death of the animal and if 
he had possession, custody or control of the carriage or anifhal s$ 
replaced at the time of its destruction or death, shall not be Imble to 
more than one payment of tax in the same municipality and the amount 
of such payment shall he regulated by the aggregate number of dayséor 
which he has kept such carriages and animals during the half-year ” : and 

Gii) sub-rule (3) shall be omitted, 
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' 154. In-the table of tolls in ‘sub- rule. (1) of. rule - 21:-of. the said 
Schedule IV— — e 7 
1 . GG) theword. ' Tolls ' at’ the had shaft be Smite: , 

, (ii) ‘before the words É motor vehicle ’ in the first item; the deeds 
steam or” shall be fiserted; and’ " ` PAG ® 
(iii) after the second item, the  follotigg item shall Be’ inserted, 

namely =~ R ; 


: ns, A. 
a Of every "steam or motor lor ry ae 2 0” 


bn, oat et ; 
155. Rule 22 of the said Schedule IV and the headings thereat 
shall be omitted, . 


156. For rule 23 of the said’ Schedule IV, the Following. rule shall 
be stibstituted, namely :— 
a “237 An appeal shall lie to the “council in respect of the assessment 
and. imposition of the following taxes and of no others :— 
‘ (a) assessments made by the revenue divisional officer under 
rule 3; f 
n): the ‘proceedings of the éhairmān under rule 19; 


(c) the order of =the chairman under rule 13 upon a revision 


Pa and =. + ,3: © : fo dn! omen oes 


' @) ‘the’ imppsifion by the chairman of any tax’ on any carriage; 
animal or ‘cart, ‘or of thé tax on servants. ” 


aie! ‘In'rule 26 of the said Schedule >= 


o) in sub-clause (i) -of ., clause (a), the words ‘ or sending’ lane 
the words * or table ’ shall be. omitted ; and, 


sGi) in clause (2), before the’ words * on or before’ the: day. upon 
which the'appeal is presented ’; the words “ within the period specified in 
sub-clause ‘(i); Gi) or Gii)-of clause (a), as’ the case may. be, or where ‘an 
appeal is presented for admission under the Piono to o the said’ clause ’ 
shall-be.inserteds*...:- i: ~ be 
158, In rule 27 of the said, d Schedule iv— EEE 
e _ (i) for the word and ‘figure ‘Tule 3, “the words'aiid: figures‘ sub- 
rule (19! öf fule 2)’ ang: for- the: word ° decreased ? the word’ reduced ? 
shall be substituted'-; and: AEE ig “ . 
ii) after the words ‘ passed by the council ’ the words’ and 
figures’ under rulé 24 or’ shall bé*insétted. ` Sd He o 
159, (1) In rule 28 of the said Schedule IV, for the words ‘ the 
adjudication: of an‘appeal by the council”; the words * when -such an 
appeal is made, the ad paicanon ‘of the council¢hereon ” shall be sub- 


7 


stituted. ; ; . 7 
° « (2). To the same rule. ‘the folowing proviso shall. be added, 
namely: Apad 4 


“ provided that ‘where , any assessment or ‘demand is notin 
ac®ordance ' with ' the: assessment, ‘books, nothing'‘in this rule’ shall be 
‘deemed’ tò prohibit a fresh‘ assessment or demang ot the tax heme made 
jn accordance therewith. ” ee : : : 
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160, After rule 28 of the said Schedule IV, the following rule 
shall be inserted, namely :— 


"28-A. (1) The powers of the council under rules 4, 23 and 24, 
shall; during any period in respect of,which the Local Government may, 
by Aatificatich, so direct, be exercised by a special officer appointed by 
them.® And thereupon thetouncil shall cease to exgrcise the said 
powers during the sait perfod and rules 4 and 23 to`28 shall have effect 
as if for the word ‘ council’ Wherever it occurs in those rules and for 
the word ‘ chairman ’ in clause (4) of rule 26, the words ‘ special officer 
appointed by the Loeal Government in this behalf ’ were substituted. 


` (2) A special officer appointed under sub-rule (1) shall have all 
such powers of the council and of the - chairman as are necessary for 
the purpose of exercising his powers under the said subrule and he 
shall be entitled to the same protection as s the council or chairman, as 
the case may be, is ẹntitled. 


(3): The -special officer shall be Said out of the a municipal fund 
such salary and allowances as the Local Government may, in‘consulta- 
tion with the council, fix. If a Government servant is appointed special 
officer, the council shall also pay the Local Government such contri- 
bution towards the pension and leavé allowanées.of such servant as may 
be payable . under the regulations i in force for.the , time being of the 
branch of Government service to which he belongs. ” 


. 161. In rule-29 of the said Schedule 1V— 


(i) for sub- rule C), the following gbau shall be ore) 
namely | _— : 


(1) Where any tax not: being a tax in respect of which a notice 
has to be served undet'section 95, 102 or-108 or in respect of which a 
direction has to be given under rule 13 is due from any person, the 
chairman shall serve upon such person .a, bill for the sum due before he 
proceeds to enforce the provisions of. rule 30 ”’; 


Gi) in sub-rule (2), for the words ‘ Such bill’, the words and 
figures ‘ A notice under ‘section al 102 or a0e and abill under sub-rule 
(1)? shall be substituted ; and» 


(iti) after sub-rule (2), the following subruléshall be inserted, 
namely :— 


(3) Where a notice, bill ór aeda referred tö in sub-rules(1) 
has not been served or given either in the halfeyear in which#the tax 
became due or in the succeeding half-year, the tax for the half-year first 
mentioned in this sub-rule shall not be démanded : 


* e Provided that where the assessment books have been amended 
under rule’ ae the, notice, billeor directien as the case may be, may be 
given either in the half- -year in which the amendment was made or in 
the succeeding half-year. ” 


162. in rule 30 of the said Schedule IvV— 
_ @) in sub- ile (1), the words ' or sending ’ and the ‘word “table ’ 
shall Þe omitted; : a 
Gi) in sub-rule (3), for the word ° amount, > the word ‘ tax? 
shall be substituted ; -agd ' oe ò 


' (Hi) in ‘sub-rule (4), for the words ‘ shall be leviable * ; fhe words 
‘ shal be levied” shall be substituted. 
e 
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163. In rule 31 of the said Schedule IV— 
(i) in sub-rule ()j— è 
(a) for the words * but, if not’, the words “but if the tax or 
fee is not paid ’ shall be substituted ; and è R 
(6) to clause (c), the following provigo shall be added, namely :— 
“ Provided that a period of seven gays hall pe allowed for 
paying the amounts due and redeeming tke property seized ” ; and 
(ii) in sub-rule (2), for the words ‘ proportion&te in value to the 
sum’, the words ‘ equal in value to the tax ’ shall be substituted. 
164. In sub-rule (3) of rule 32 of the said Schedule IV, for the 
words ‘ which to his knowledge was not liable ’ the words ‘ when to 
his knowledge it was not liable’ shall be substitited. l 


165. In rule 34 of the said Schedule IV, for the word and figures 
‘rule 30’, the words and figures ‘ sub-rule (1) of rule 30’ shall be 
substituted. 


166. In rule 35 of the said Schedule 1V— 


(i) ‘for the-words and figures ‘ remains unpaid’ at the end of the 
period mentioned ,in rule 30 ’ the words and figures ‘remains unpaid 
in whole or in part at the end of the period specified in sub-rule (1) of 
rule 30’ shall be substituted ; 

(ii) after tle words ‘ within a specified period’, the words‘ not 
being less than fifteen days ’ shall be inserted : 

. (iii) for the words ‘ this requisition, ’ the words ‘ such requisition- 
shall be substituted ; and : : 

(iv) for the words ‘ found on the premises ’ the words ‘ found 
on the building or land ’ shall be substituted, ax 

167. After rule 35 of the. said Schedule IV, the following rule 
shal! be inserted, namely :— f . 

“ 35.A, If any tax due from any person remains unpaid in whole 
or in part at the end of the period specified in sub-rule (1) of rule 30 
and if such person has left British India or cannot be found, the-said 
tax or such part thereof as remains unpaid together with all sums 
papable, in connexion® therewith shall be recoverable as if it were an 
arrear of Jand revenué.” 

168. (1) Rule 36 of the said Schedule IV shall be re-numbered as 
sub-rule(1) of rule 36 and in the rule as re-numbered—e e 

(i) for the words and figures ‘ under rule 30’, the words and 
figures ‘ under sub-rule (2) of rule 30 ° shall be substituted ; 

Gi) in clause (2), the words ‘and he sh@lland pay the said 
amount and the costs of the prosecution ` shall be omitted ; and 


(iii) clause (e) shall be omitted. 


2) To the rule as re-numbered, the following sub-rule shall be 
added, namely :— k 


e “(2) Whenever any person is convicteg of an offence under 
sub-rule (1), the magistrate shall, in addition to any fine which may be 
imposed, recover summarily and pay over to the municipal council the 

e 
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amounts, if any, due under the heads specified in clauses (æ) and (4) of 
sub-rule (1); and may in his discretion also’ recover summarily and ‘pay 
to the council .such amount, if any, as he'may fix as the costs of the 
prosecution. ? 


* 169. Atter rule. 36 of the wala Schedule 1v, ‘the following rule 
Shall be inserted, namely : z ° 


"36-A. Neither the chajrman nor any Siapa officer or servant 
shall directly or mdirectly purchase any property at any sale of dis- 
trained property held under the foregoing rules. ” 


170. In rule 39 of the said: Schedule I[V— 


(i) in clause (c), before the words ‘of latrines’, the words ‘ of 
shops, Stalls and plinth.’ shall be.inserted:; and 


; (ii) in clause (e), the words ‘and the acquisition of land for any 
of the aforesaid. „purposes ’ shall be added at the end. 


171. In clause (e) of rule 40 of the said ‘Schedule IV, for the 
words. other industrial concerns: ’ the words ‘other agricultural, indus- 
trial or pene concerns ’, shall be substitutéd: ` 


172. In sub-rule a) of rule 55 of the said, Schedule IV, for the 
first. two sentences beginning with the words ‘ All orders or cheques ’ 
and ending. with the words ` under the council ’, the following sentence 

‚shall be substituted, namely :— > -»- e 


“All orders or cheques against , tite mgnicipal fund shall be 


signed by the chairman or by some person, duly®*-authorized in this 
behalf by him. ” 


173. For Appendices A, B and C to the said Schedule IV, the 
following Appendices shall be substituted, namely : :— 


“ APPENDIX A. ` | ' 
DISTRAINT WARRANT. 
¥ [See rule 30 (4).] « 
Warrant No. E $ 
” To 


(Name. of officer charged with execution of warrant.) 


(State tax or taxes due and premises, if any, in respect of which the tax or faxes 
are due.) 


Whereas `of ' has not paid or showu sufficient cause for thu 
non-payment of the sum of Rs, A. P. due for the tax or taxes noteg above for 
the ® ending ° 19, although the said sum has been duly demanded from the 
said and fifteen* “days have elapsed since such demand was made: ‘This is to 
command you to demand the said dimi of Rs. ® A. P. together ‘with annas two 
for warrant fee, failing payment of which you are to distrain the goods and chattels of 
the said (or, as tye case may be, any goods and chattels found on the premises 
referred to), tothe amoupt of the said sum of Rs. A. P. togetherwith Rs. A. P. 
for warrant fee and distraint fee making together a sum of Rs. A. P., and such 
further sum as may be sufficient to detay the charges of keeping and selling such 
distraint ; and if within’ seven days next after such distraint, the amourt due®n 
account of the said tax or taxes and fee shall not be paid, tggether with such further 
sum as may be sufficient to defray the charges of keeping such,distraint, to sell the said 
goods and chattels under orders to be hereafter issued by me, and to remit to the 
municipal office the Sale-proweeds of the distrained’ property, out of which the amount 





$n oe aaa aeii 


* Three days in case of tax on servants. - 
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due on account of. the,said taxes ‘and. fees, viz., Rs. A. P. and the charges of 
keeping ‘and selling : such distraint will be deducted ‘and credited to the municipal fund, 
and the surplus, if any, returned to the owner of thee goods and chattels distrained. If 
distraiht or sufficient distraint cannot be found'of the goods and chattels of thë said -> 


, you are to certify the same to me ea with this warrant. yous 
STATION: ©. -* ! y Pann Ae eds e (Signature í of the eager 
Date a o -t 8 6 2 i 
. e` ? 
ie w owi —— : i 
‘ E iB ss ge OMi hoary @ ou ‘ 
e i "APPENDIX B.. any ee eee 
FORM OF INVENTORY AND, NOTICE. = 
per eVa eR algeg oe OF [See rule 31 (1) (c).J] pai 2,3” ‘i 
(State particulars of goods and chattel$ seizéd.).+...0 LU cae er” 
n , Take notice that L have this day seized the goods and chattels ptici in the 
above inventory for the sum of Rs. A, Ro., . due for the tax, ox taxes, 
mentioned i in the margin for the ` f “ending i “19 ; and 
pi that unless you pay-into the office of the minicipality of the 


anöünt due together with the warrant, fee, the distraint fee and the cost, of keéping. the 
goods and chattels, within seven days | from the date of this notice, the goods and 
chattels will be sold on the `` “day of ` 19 „ät the’ “Waunticipal office or at 
such other place as the chairman may direct ; and that the goods and chattels may be 
sold at any previaus date, if they are liable to speedy, and natural (decay. 


` 





STATION, Rte oe 
Poe ane a - (Signature of the officer executiiig: ` 
Date- ee ae “195 we’ E ast $ oa 7 fhe warrant ok distress): 
eet tet “SAPPENDIZ Co ite 
vee ‘TABLE’OF FEES PAYABLE ON DISTRAINTS. © >" 
[ See, rule 33 (1).J. i 
Peon pe Sam, distrained, for J ae ee eap „ Fees: 
j ro ia n i " Ss, A. P: 
Under 1 rupte an ie an x 040 
1 rupee and over but under 5 rupees. we 3 ši f 0 8 0 
5 rupees ,, 10"; te es oe 10 0 
1 7 Wie Ae ree oss w 18 0 
15 yy e 35 20° ” oe oe oe 2 0 0 
20 ” ” 25° - ‘yy tee oe . 28 0 
25 i ce ve. 780 bs sf “a cde 0 
30 ‘5 i. BOS sà So z. 3 8 0 
35 ” », 40 ,, . ` . 400 
40 potee h 45. y .. . ti 4 8 0 
e45., u» r 30 te wo we 5 0 0 
50 ” Ss 60 ” .. oe ee 6. 0 0 
60 ”» ees. | r a ei . .7 8 0 
80 n Ca 10 Po ws «` 9 0.0 
106 rupees and over te oe we OO o 


. The above charge, includes all expenses ; except w hen, peons arè kept i in charge, of 
‘property distrained,.in whieh case thre@ annas must #e paid daily for each pene 


174, ‘In Schedule V to the said Ack ee 


@) in clause (£), for the word ‘making ’ E before the 
ve, bricks 5; ‘the word “burning” shall ‘be substituted; ~ 
‘e (ii) for’ clause, (g) -the following clauses ‘Shall ‘be substituted, 
ae pail tote r ; 
y) ‘storing, any esplosive or - combustible ‘naterial’; 
ie, (7) manufacturing, anything from whicb offensive or utwhole- 


-some smells arise ;- D 


(s) using for'any industrial purpose any fuel or machinery ; ad 


e 
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ie (2) in getieral, ‘doing’ in the course-of any: industrial: | process 
ee which is. likely. ‘to, be dangerous..to Danian Alte Oss health’ or 
property” ; and rane of ea ay heen ca eee ee 
iii). ‘ip the!proviso, before ‘the words ‘for private: use! 'the words 


‘when ouch Storage or boiling is’ shall be inserted. o 05o st mde 


175. In Schedule VIJ to thesaid Act— . at 
(i) before’ the item Telading’ to, section 88, the following item 
shall be inserted, ħamely :— i š 


ae $ 30 ane (1) Interested councillor | voting or ,, Fifty TupeeS, id 
pi ce SS" ls talking part in discussion, : 


} 


(ii) in the item relating to section 89, the figure, ‘oy shall be 
enterëd'i in thé second ‘eolumn ; ; 


““Gii) ‘in éhe item ‘relating to Section TOZ, the ‘aus (ay shall, be 
entered in the second column ; o SUPE 


_ Civ): after the item relating to., section, 105, sub-section (3), the 
following item’ shall be inserted, namely : — ppa In 


“109° a Failure to furnish lists of ser: :2Fifty rupees,” 
` i vatits employed, 


(v) for the figures ‘119’ in the first column of the item occur- 
ring next after the item relating fo" 'séction 113, the figures ‘127’ shall 
be substituted ; 


(vi) in the item relating tee: séction 143, the Gente ‘(2)’ in the 
second column shall be omitted ; Nota i @ 


tus i ‘eo 
yi) for the items relating to section . 158, "the following itela 
shall be substituted, namely :— y we 


seeds cc get SB | one ‘Allowing. rubbish: -ór filth’: to' Tiienty rupees.’ ” 
accumulate on premises for'', it. SACU e 
more ethan twenty- -four hours, as 
i i H aR ioa etc. D 7 


' (viii) after the item relating: ‘to section 167, the following item 
shall be inserted, namely: — 


we ROOT yn Baugi Pid, 5. Ji , 
i a & 168. a a Failure to. obey, orders to” set Five. hundred 
È : $ back buildings. pen ig - yypees.” tį 


A (ix) after: the item relating: to. section. 173, the. following items 
shall bé inserted, namely :— ‘ 


p. u 174-A „(1) . Using a motor vehicle® for hires; Two hundłed 
gi or a motor lorry “without rupe&, 
‘ licence'or-coritrary to‘ licence.’ 4 


TEE CE E Failure to provide roads, etc., , Do.” 


i e ~ on building. sites „prior , to, : ‘ 
meee igh A rae E Sea 7) tet 4h PS is iy 
' disposal. 


Wows tè ` atoa Vite ae 


wy i l 
(x) for the°fțures ‘183? in the first column of the item pecan 
next after the item refating’ to section 178, ° the figures. 180? shall be 
substituted ; 


(xi) ‘after’ the item relating to section 190, sub-section (3), the 


following items shall. ‘be inserted, namely : — . ° 
À: 193 abeak (5) Constructing, or reconstrugting Two- hundred 
wip ipeta Sar i building ‘conttary' to declara- ie rupees. 
tion issued by council: - be taa 
luj 


- 194 = >% .(1), Failure.to obey, requisition to- One huned 
ai round or splay off buildings rupees,” 
at corners of streets, 


Amendment 
of Schedule 
VII, 
Madras Act 
V of 1920. 


Amendment 
of Schedule 
VIII, Madras 
Act V of 
1920. 


e 
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Ore (xii). in the items relating to -sections 228, 1230: and 231, for the 
entries in the. fourth. column, the.words ‘ Fifty rupees’, °F veo rupees’ 
and ‘ Fifty rupees’ shall respectively be substituted ; si citi oy 


(xiii) ‚after the item’ relating to section: 247,'the- 'tglowing ijem 


shall be inserted, namely ssw: » i ge iter 


“248 e (rr Using + tae place efor @my -of One ‘hundred 
Edna ities E S «p. the, purposes , specified ifl, rupees.” 
ag NS sia ioro Sckedule a without licence if 
e : or contrary to licence. 


(xiv) ‘in the’ third column of the item relatiñg to section 261, the 
words ` of food ’ shall be omitted. 


(xv) (a)i in thé third colùmn ‘of the ‘temrelating to ‘section 270, 
for the words ‘ Sale of article in public” streets” the ‘words ` ‘Sale or 
exposure:for sale! of animal or article’ in ‘public ' street? shalt Be sub- 


stituted ; and Ty uit 
ste te tan (6) after the same item, the’ followitig’ ‘items. shall be, inserted, 
namely : — Pep ah cee a O oh yc at an 
tuw a 8270-C "ss 4 +" Using a public place or the sides Two hundred 
i - òf a'‘public street as a public rupes; 
z à : 4, i landing place, etc. E 
A E a e pe itie a a r 
wi o ei 270-E „$ 4, Opening or: . keeping.. open .a Two, A  hunäred 
arai Og DS aha "i=" 1! U new private curt-stand with- |, Tupees,” 
e out licence or contrary to 
gons fh sues sad © © o licence, tt a tet 


(xvi) in the 2 third @blumn of the item‘rélating to’ section '275, for 


the:word, and: figufes’’ section-269'? the: word atid figures * section 274 2 
shall be substituted ; 


- aay CéVij) after the item relating: t to section 275, the following item 


shall be inserted; namely : ee ie 


“279° 7" @ Opening, etc., without One hundred 
licence a new place for rupees,” 
aeiae E Aaa a ihe disposal of the deadi :' 5 > 


(xviii) i the figures‘ 300’in the frat Paes of the tem 


occurring next affer the item relating to'section 299, the ‘figures “301 ’ 
shall be substituted ; and -' ‘*' 


nett uGxix}lafter the item relating‘ tö'sectión 321, sub: section (3), the 
following item shall be inserted, namely:— °° 17! ov 
1 Sa eats 325: aye eee T “Failure tó obey. summons. “ ‘Fifty rupees.” 


176. "In Schedule ¥ Ìm tothe. said Act— 


Gi) for the figures * 168’ occurriñg in the first, column of, the 


item next after thé item relating.to section 148, the figdres ‘ 16% *shall 
be substituted ; ° ` ee 
faa as tt 


ADE before ‘the item. eae to. SRN 182 the following: item 


a a hf aa w 

S 174A Eon Using, a, motor _ vehtcle : for, .Fifty rupees.” 

a RF hire er z a. ‘motor lorry, without a 
" ligence ot’contrary to licence. 


sale "Gil after. te item’ Felating | to section 187, the following item 
shall be inserted, namely, :—. 


AS ar ae as 
e e 


ess A944 ee 0) ' Failure" to ‘obey requisition to’ ‘Fifty rupees.” 


round or splay off buildings 
at corners of streets. 
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iv) in columm: (4) of the item. relating to section: 195, for the 
word ` Do,’ the wads.“ Tgn rupees ” shall be substituted ; , 


(v) after the item relating to section 247, the following item 
shall be inserted, namely :— ` : : 


r ; 
te “249 +. (1) Using a place for any of the pur- Twenty rupees.” 
. ‘ é ; poses specified in: Schedule v 
q e ' without licence or contrary to 
i e licence, , f $ 


(vi) after the item relating to section 269, thee following items 
shall be inserted, namely :— 


* 270-C we ‘Using a public place or the sides Twenty rupees. 
r of a public street as a publie ' ' 
Janding. place, etc. P 
270-E m Opening or keeping open a Twenty rupees. 
new private’cart-stand witb- 
out licence or contrary to 


ie licence. ' 
2979 es Using without licence a place One : hundred 
for the disposal of the dead. . rupees.” 


(vii) in column (4) of the item relating to section 290, for the 
word ‘ Do.’ the words ‘ Ten rupees ” shall be substituted ; and 


‘(viii) after the item relating to section: 290, the following item 
shall be inserted, namely :— H OG 


“ 298 ee Failure to close place of pablic One ` hundred 
entertainment. ` ‘rupees.” 


TRANSITIONAL PROVESIONS. a ; 
177. Notwithstanding anything contained'in the said Act or in 
this Act— , 

(a) Gi) the term of office of the members of every municipal 
council holding office on the date of the commencement of this Act 
shall, subject to the provisions of sub-section (2) of section 48 and 
sections 50, 51 and 60 of the said Act as amended by this Act, 
extend to, or expire on, as the case may be, such date as the Local 
Government may fix, and the Local Government shall cause. elections to 
be held so that the newly elected members may confe into office on the 
date fixed for the retirement of the old members; , 


(ii) the Local Government may from time to time ‘postpone any 
date fixed by them under sub-clause (i) and fix another date in lieu 
thereof ; and > . 

(iii) any date fixed under sub-clause G) ot (it) shall not*be later 
than one year from the date of the commencement of this Act ; 


(4) the chairman and vice-chairman of the municipal council 
shall,*subject to the provisions of sub-sections (4) and (5) of-section 12, 
section 40, and gestion 40-4 of the said Act as amended by this Act, 
hold office up to, or yacate office on, the date fixed under clause (a) ; 

(c) a meeting of the municipal council shall be held on or as 
soon as may be after'the said date on a day and at a time fixed by the 
Local Government or such othes authority as may be -empowered by 
them in this behalf for the election of the chairman and vice-chairman: 


(d) the term of office of the'newly elected councillérs or of 
the councillors elected in their places at casual vacancies shall expire at 
the end of three yearse if the date fixed under clause-(a) is the firs®day 
of November, and in other cases at the end of three years from the 
first day of November immediateiy preceding such date ; 

e 
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atta’ Ce} any'vacancy in the office of chairman or vice-chairman of 
a municipal council. which is 'in existence. onthe date of the commence: 
ment .of:this: Actor which ‘occurs before ‘the date fixed under Ca (@) 
pas Be filled by election by the municipal council; © -S Ua 

' (F) any such’ vacancy in' the officg of an appointed ane of 
a iaiia couhcil 5 shall be filled’ by appointment $y the Local Govern- 
ment and in that of an elected member, by election under the provisions 
of, the Said, Actas amended by, sections 40,. 41, 3, sand 45. of this 
Act; ani Mews peel 

yu, ef@) any. person elected or ad, "a8 ce vice- 
chairman or member of a'‘municipal council under clause (e) or (f) shall 
hold oe only up to the date fixed’ under clause (a). 

Explanation. —The’ Office of chairman, vice-chairman or member 
ofa Pees council. to which. no person had, at any time prior to the 
commencement of this Act, been elected or appointed, shall be deemed 
to-be.vacant within the meaning of this section. 

178.” Every’ municipality in ‘which a water and drainage tax js 

levied: on the date.of the commencement of this Act.shall, on or: before 
such datelas-the Local: Government may.’ fix in this behalf, déclare in 
accordance with the provisions of the first, proviso.to sub-séction (1) of 
section 81 of the said Act as amended by. this Act, what proportion 
of the tax is levied for water works. 
"179, wif any difficulty a asises,as.to the first constitution or recon- 
stitution of any municipal opuncil. after the commencement of this Act, 
or otherwise in first giving effect to the provisions of this Act, or of the 
said Act'as ’ ‘améndéd by this Act, ‘the Local! Government, as ‘occasion 
may require, may, by order, do anything which appears, to them 'neces- 
sary for’ the’ purpose of renioving the dificuliy,” ae 


my aoe “a Oe Tes 








ar aes pi _ SCHEDULE. silt od ra es 
oe, ee AY TS nad ie aa 
qe cue t Sab- section. ‘| “iv For the words + Subsite F ‘words 

pe Pata tps goof ans ee 
S, n Ko m aran GLb yah r aa 
TAHRI Te oe a at bee ; he Kesk S 

GUTEN JAG A fons „his intention rae, ) their. intention: 
ARE = ay KOJ er ‘has. ‘considered. i have considered , 


Te Gate eh 


- he’ may ’ they’ may 





e 3 (1) Proviso be issues they issue erta 
wit afan ae <a) Re WA an 7 
nt ois s. fy he proj oses ao art, f they propose |, 
33 Cy | Be propa ü we eee oa 
ete eB a a to fehe may or o7 oo oan F they may é 
Te vf DD! aes enra erak ras they may-fiy e -L 
Coid ees „has glirected ., co f have directed i 
aN 41 0) KO appoints SpBoint * 
vee, + |"'so directs ‘+! : OCES fø sò dirèct i 
EAN ni tiie: ‘vs f with himself: 0: ©- le with themselves 
apd » 423 not, oye. | he shall namel. tp azto they shall name, 1, 
i 252 PEE Crone, , he Joay deem ft a, |, they-may deem fit 
WS 7 303 (2) 05 he may make’ vils” 3 they make rules © ' 
ea gaje ne out.” | vested in him? * ‘}  vested‘in them. i 
; a 8366h; (b) Cid. , ¿so directs. , > >; ; 80 direct; 
Schedule . TOE i ; a 
CA OMN | megg (KOA directs" : et eA ae Gia E 
a wel Pa Soy! x tj ‘he may'direċt? 0 1" @ they’ may ‘ditect’ l: 
d pontoh» 5562) `a | has ihcdrrede >o Ue have incurred. er |; 


‘th ine chet T Pope) E I E fga eri, 
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-THE: MADRAS LOCAL BOARDS (AMENDMENT) ACT, 1930. 
r ; 


ACT NO. XI OF 1930. 


a Lene E 


4 fe Shed Tee cts [wh June, 1930.] 
de Act to arend the Madras Local Bouras Act, 1920. 


WHEREAS” it is expedient further to amend’ an@ consolidate the 
Madras Local Foard? Act, 1920, ang thg Madras Village Panchayat 
Aét, 1920; $ 

AND WHEREAS the previous sanction of the Governor General has 
been obtained to: the * passing of: this Act;iit is hereby enacted as 
follows:—: 
oo. Ll. This Act- may be called . THE. MADRAS, LOCAL BOARDS 
(AMENDMENT). AcT, 1930. 


re ae ee ° 


ge 


fu, 


_ PA; 2, ; The Madras Village Panchayat Act, 1920, is hereby repealed. 


"3. In section 3 of the Madras.Local Boards: Act, 1920 (hereinafter 
referred to as the,said Act)—: i . 


sph es ê i 


0 clause etl) shall fe E %s clause ‘a. B) and Re fol- 
lowing clauses shall be inserted, as clauses (14 and(1-A) respectively:— 


Ge la 
i H 


2'1) "€ Adi-Drdavida” means'any person ' professing the Hindu 
religion and belonging to any of the following communities, namely, the 
Paraiyans, Pallans, Valluvans, Malas; Madigas, Chakkiliyans, Tottiyans 
Cherumans and Holeyas, or to any..other community that may be pre- 
scribed’ ; . 

*(1-A) “Anglo- Indian” means any person not being a Euro- 
pean, whois’. . i 


(i) of European iced in the male iinet Or. | 


‘Cit)-of mixed Asiatic and non-Asiatic descent whose father, e 
father « or: more remote ancestor in the male line was *born in the Conti- 
nent of Europe, Canada, N ewfoundland, Australia, New Zealand, the 
Union of South Africa or the United States of America ;’ ; A 


(ii) after clause (5), the following clause shall be insertefi, name- 
ly: ' ‘ ' 
° (Ss. Aa! ‘casual vacancy” means a vacancy occurring otherwise 


than by efflux of time and. casual election” means an election held on 
the occurrence of £ casual vacancy; ’ 


fr 


» (iii) ‘for claude (6), the following ‘clause shall’ be substituted, 
namely: — 


6)" company’ ’ means a eompany as ‘defined i in the indien Com- 
panies Act, 1913, or formed in pursuance of an Act of Parliament or 8f 
Royal Charter or Letters Patent, or of an Act ofethe Legislature of a 
British Possession and’ ‘includes any firm or association carrying on 
business in the Presidemcy of Madras, whether incorporated or not,eand 
whether its principal piace s of business is situated in the said presidency 
or noty a mea ; ' 

G 


y 


Preamble. 


Short title * 
and com- 
mencement, 
Repeal of 
Madras Act 
XV of 1920. 
Amendment 
of section 3, 
Madras Act 
XIV of 1920, 


“Adi- 
Dravida,” 


“ Anglo- 
Indian.” » 
e 


“Casual 
vacancy.” 
“Casual 
election,” 


‘@ompany.” 


“District.” 


“District 
board.’ 


“European:” 


“Indian 
Christian,” 


‘ 


“Legislative 
council.” 


“Local 
authority.” 


“Local 
board.” 


“Local 
fund.” 


“Ordinary = 
vacancy.’ 
‘Ordinary 
election.” 
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(iv) for clause (7); the following clauses shall be substituted, 
namely: — $ 
‘(7) “district” means any local area which, for the purposes of - 
revenue administration, is under ‘the charge of'a district eS after 
excluding therefrom all areas included in-> 

(a) murScipalities constituted under the Mudrasy District Muni- i 
cipalities Act, 1920. e. 

(2), cantowmėnts constituted. under the Cantonments, Act,,1924, 
and 

© schedúléd districts as dii in the Scheduled Districts Act, 
1874 ; l , A 

(7-A) ‘ ‘district board” means the body conina for the 
local administration of a district under sub-section (1) of section 6; ? 

-* (7-B) “European” means any person of European descent who 
either was born in or has a domicile in the -United Kingdom orin any 
British Possession or in any State of India, or whose father was so born. 
or has or had up to the date of the birth of the person in question such 
a domicile ; 


‘ (7-C) “forest” includes unreserved land at the disposal of 
Government and forest reserved under the Madras Forest Act, 1882; ’ 
@) after lates (8), the following clause shall be inserted, name- 
Nes. f .. i 
‘ (8-4) “Indéan Chris.ian” means a native of f India’ who is,’ or 
in Sa faith claims.to be, of unmixed Asiatic descent and who pro- 
fesses any form of the Christian religion ; ; eoa 
-(vi) in clause (9), for the words. ‘in Malabar ’ the: words ‘ in the 
district of Malabar’ shall be substituted; >  - ake a 
(vii) after clause (10) the following clauses shall be inserted, 
namely :—' $ 
*(10- Ay“ legislative council ” means the legislative council of 
the Governor of Madras ;’ 
*(10-B) “ ‘local S includes a cantonment authority; 


' (viii) for clause (11), the'following clause shall be substituted, 
namely :— , Nr 
be ‘d1) “ local® board ” means aiā includes a district board, 
taluk béard or panchayat ; . : 
(ix) for clause (12), the eee clause shall be substituted, 
namely :*— ° e 
*(12) “local find” meqns ‘and frcludlés a district fund, taluk 
fund or village fund y 
(x). after clause (13), the following cage shall be. EEA 
namely :— e 
*(13-A) “ ordinary vacancy” means a vacancy occurring by 
efflux of time and’* “ordinary election *® means‘an election held on the 
occurregce ‘of an ordinary vacancy ; a st i 


' (xi) after Ganse a 5Y; the e onm clauses shall be inserted, 
namely: — oy ee tots ot , 


"(15-A " PET ” means tke body: conati for -the 
local administration of a village under sub-section (1) of section 6 ; 
e 


a 


e 
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‘(15-B) ‘‘ panchayatdar ” means a member of a panchayat ;’ 


(xii) in clause (18)*the words ‘over which the public have a 
right of way’ occurring after the words ' whether a thoroughfare or not’ 
shal be placed before those words; 

(xiii) in clause (19), *for the words ‘return thergto,’ the words 
‘return to suchqhousé’ shall be substituted ; 

(xiv) after clause (19) the following clauses shall be inserted, 

namely :— e 

‘ (19-A) “ revenue taluk ” means any local area which, for the 
purposes of revenue administration, is under the charge of a tahsildar 
or an independent deputy tahsildar after excluding therefrom the areas, 
if any, referred to in swb-clauses (a) to (c) of clause (7). 


*(19-B) “renvenue village ” means any local area which is re- 
cognized asa village in the revenue accounts of Government after 
excluding therefrom the areas, if any, referred to in sub-clanses (æ) 
to (c) of clause (7).’ 


(xv) for clause (21), the following clauses shall be substituted, 
namely :— 


` (21) “ Sub-landholder ” means a person not being a land- 
holder who— : 


(a) (i) holds any portion of any estate consisting of one or 
more revenue villages on an undertenure,created, cOntinued or recog- 
nized by the proprietor of such estate, or 7 


(ii) is entitled to collect the rents of ahy such village or vil- 

lages otherwise than as agent or servant of the landholder, and 
(2) is registered asa sub-landholder in the office of the col- 
lector under the rules prescribed. 

Explanation.—In this clause, the word ‘estate’ means any 
estate falling under clause (a), (4) or (c) of the definition of ‘ estate’ 
in the, Madras Proprietary Estates’ Village-Service Act, 1894, and the 
word * proprietor ’ means a proprietor as defined in that Act.’ 


‘ (21-A) “taluk” means the revenue taluke referred to in sub- 
section (1) of section 4of the revenue taluks or the area constituted 
into a taluk under sub-section (2) or sub-section (3)*ot that section, as 
the case may be. 


“(21-B) “ taluk board ” means the body constituted forthe 
local administration of a taluk under sub- section (1) of section §.’ 
(xvi) for clause 23, the following clause shall be substituted, 
namely :— 
e ‘(23}“village” means any local area which is declaréd to be a 
village under section 5.’ 
4. For secti8tts 4 and 5“with their” heading, the following heading 
and sections shall be substituted, namely :— 


. 
Taluks and Villages. ne 

“4. (1) Save as otherwise provided in subsections (2fand (3), 
every revenue taluk shall be deemed to be a taluk for the purposes of 
. this Act. e ° 

(2) (a) The Local Government may, by notification, declare that 
two or more neighbouring revenue taluksin the same district shall 

e 


“Panchayat- 
dar.” 


“Revenue 
taluk,” 


““Revanue 
village.” » 


“ Sub-land- 
holder.” 


Madras 
Act II of 
1894. 


“Taluk.” 


“Taluk 
board.” 


“Village.” 


Substitution 
of new sec- 
tions for sec- 


tions 4 and 5, 


Madras Act 


. XIV of 1920, 


Taluks. 


Villages, 


e 
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constitute a taluk for the purposes of this Act and specify the name of 
the taluk. 


e ie 
(6) The Local Government may, by notification— ' : 
(i) exclude from any taluk constituted under @ause (4) any 


te 


revenue taluk comprised therein, or. oe: ; e 
(ii) inSlude in any such taluk any revenu® taluyx:in the vicinity 
thereof, or e . 


(iii) caneel a notification issued under clause (a), or ‘ 
(iv) alter the name of the taluk as notified under clause (a). 
(c) Before issuing a notification under clause (a) or clause (ë), the 
Local Government shall give the taluk board or boards which will be 
affected by the issue of such notification a reasonable opportunity for 
showing cause against the proposal and shall consider the explanations 
and objections, if any, of such taluk board or boards. ee 
(3) (a) Notwithstanding anything contained in sub-sections (1) 
and (2), the Local. Government may, in special circumstances, by notifi- 
cation, declare any part of a district to be a taluk for the purposes of 
this Act and specify the name of the taluk. en 
(4) The Local Government may, by notification— ; 
(i) exclude ffom any taluk constituted under clause (a) any 
local area comprised therein, or ‘ ' 
(ii) include in any esuch taluk any local area in the vicinity 
thereof, or Š e i i ' 
(iii) cancel a ifotification issued under clause (a), or aa 
(iv) alter the name of the taluk as notified under clause (a). ` 
(c) Before issuing a notification under clause (a) or, clause, (b) 
the procedure laid down in clause (¢) of sub-section (2) shall be followed 
and the consent of the district board and taluk board, if any, concern- 
ed, to the issue of such notification shall also be obtained. ` < 
(4) Every notification issued under clause (a) or sub-clause (ii) 
of clause (4) of subsection (2) or under clause (a) or sub-clause (ii) of 
clause (4) of sub-section (3) shall contain a statement of the reasons 
therefor and shall be laid on the table of the Legislative Council... , 
(5) (1) The Local Government may, by notification published 
in the prescribed manner, declare any part of a revenue taluk to be a 
villige for the purposes of this Act and specify the name of the village. 
(2) The Local Government may, by notification published in the 
prescribed manner— 


(a) exclude from a village any local area comprised therein, or 


(4) include in a village afy local aréa in the vicinity thereof and 
in the same revenue taluk, or ° : ' ` 
(c) cancel a notification issued under sub-séction (1), or 
(d) alter the name of the village as notified under sub-section 


.@. 


(3) Before isguing a notification under sub-section (2), the Local 
Government shall give the panchayat or panchayats which will be affected 
by fhe issue of such notification a reasonable opportunity for showing 
cause against the proposal and shall consider the explanations and ` 
objections, if any, of such panchayat or panchayats.” f ' 

: o 
e 
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5. In section 6 of the said Act— 

(i) in sub-section (1), for the words ‘for each union, a union 

board’ the words ‘for each village, a panchayat” shall be substituted ; 

e (ii) fog the proviso to sub-section a) the following E provisos shall 
be substituted namely :— e- ih 
hott Provided th®t whgre theres is no taluk, board if any. 5 Suet of a 
district -the. district board shall ‘exercise the powers, discharge: the. 
duties,- perform. tHe functions and be credited with -the receipts and 
debited with the charges of the taluk board, and the president of the. 
district board shall exercise the powers, discharge the . duties and 
perform the functions of the president of the taluk board, in such h part 
of the district : è i, 

,, Provided further that where there is no panchayat i in any Sätt of 
a taluk, the taluk board shall exercise the powers, discharge the duties, 
perform the functions and be credited, with the, receipts and . debited. 
with the charges of the panchayat, and, the president of the taluk board 
shall ‘exercise the’ powers, discharge the duties, and perform the 
functions of the président of the panchayat, in such part of the taluk ”; 

(iii) in sub-section (3)— 

(o. for the words ‘ by the name. of the Jogal area for which it 
shall have been established be a body corporate’, the words * be a body: 
corporate by the name of the district or revenue talyk or the name of 
the taluk or village which is specified in tlre notification under section 
4 or 5 as the case, may. be ’ shall be substituted ; gnd | 

(6) between the words ‘ imposed by’ and tife words ‘this or. 
any other enactment’ the words ‘or under’ shall be inserted. 

6. In section 7 of the said Act, for the entry relating to ‘ Union 
boards’ the following entry shall be substituted, namely :— 
E Panchayats 16 8” 


7. For sections 8 and 9 of the said ‘Act, ‘the following s sections 
shall be substituted, namely :— ° 


“g, All the: members of every. local board shall be elected in the 
manner laid down in this Act. A 


$.. (1) In*any district board, ‘the Local Government “may, in 
their discretion, by jotificatign, from time to time, reserve seats for— 


(a) Muslims, 

(2) Indian Chaistians, 

(e) Adi-Dravidas, | 

(d) Europeans, . e’ 

(e) Anglo-Indians, or > " = i š Pagi W 

(A Women . > ta. i 
and determine the number of such. seats. 


' (2. In-any ‘taluk board; the Local. Govertiment ‘may; iw their 
discretion; by notification, from'time to time, reservé seats for— 


M—12 


Amendment 
of section 6, 
Madras Act 
XIV of 1920, 


Amendment | 
of section 7, 
Madras Act 
XIV of, 1920. 
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of new sec- 
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1920. 
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x 


Substitution 
of new sec- , 
tion for Sec- . 
tion 10, 
Madras Act., 
XIV ‘of 1920; 
Determina- 
tion of ° 
number of ` 
members, of’ 
local boards. ,. 


eis n 


Substitution +- 
of new sec- ` 
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Election and. ' 
term of offi® 
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local boards, 
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(a) Muslims, Bin hey ee ey tags Sa A 
(è) Indian Christians,, yt et a E 


o. (e): Adi-Dravidas, Oru e. 0, h onu EA aua aa Aa 
a (d) Women o eu o Bae ails Me eh a 
and determine the number of such seats. e a tea Mg EE 
: -.(3) In “any panchayat, the Local: @over&menp may,-in their 
discretion, by notification published ite the -prescribed manier, from’ 
time to time, resgrve! seats for Adi-Dravidas and determine the number 
of guch seats. e'o Shee eae ee Oe a 
` (4) The total number of seats reserved in‘any local board’ under 
sub-séction (1), (2) or (3) shall not excéed oné-fourth of the ‘strength’ 
fixed for the local board under section 10.  ° | Co ae a 

>- (5) No seat shall be reserved in any ‘district’board for any of 
the communities mentiotied in clauses (a) to (¢) of ‘sub-section (1), ‘or in 
any taluk’board for any of the communities mentioned in‘clauses (4) tò 
(c)'of sub-section (2); if ať the'last’ census, such community constituted 
more than one-half of the ‘total ‘population of the’district’ or taluk, ‘as the 
Case may he ee Tee A en es reer 
(6) In reserving seats in any local board for any ‘community, the 

Local: Government’ eshall have: ‘due" ‘regard ‘to: its- number and 
importance, `: a Saada he eles an 
(7) Nothirty contained iri sub-sections (1).to'(3) shall be deemed 
to prevent ‘members of any Cominunity or’ women for whom’ seats: have 
soard, ‘from standing for élection’té the non: 


Loot H isd 


been reserved in atiy4ocal Boa 
reserved seats in the local board.” , 


_ 8. , For section’ 10 of the’ said Act, the’ following’ section shall be 
substituted, namely :— ` > a a ROAR SAR ee 


, 


Sot Get Mio a Ee ho Sea 
$ . 
bg Bape 


“10. . (1) The Local Government shall, by, notification, declare 
the’total number ‘of members of every local board. 5 0, , 

(2) Subject to the approval of the Local Government, any local 
board may, by resolution supported by not less than three-fourths of 
the members present at a meeting specially convened in that behalf, 
alter the total number of its members as notified under sub-section (1). 
+ © (3) Fhe- notifitation’: referred ‘to in: sub-section’ (1), and the 
resolutfon referred to in sub-section (2) shall be published in-the'prés ` 
cribed manner.” 


9... Eor section, 11 of the said Act, the following. sections shaé be 
substituted, namely :— 6 gt ee tt ye 
À me : s cg 
PEF 47 
oo 
wee Ol : pees, Ss 


“11. (1) Save as otherwise expressly provided: in this Act, the 
term of office of the members of a lécal board shall:.be three years 
beginning and expiring at noon on the first day of, November. : 
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‘ Provided that the Local. Government may, ‘for sufficient cause, 
direct or permit the holding of any-ordinary election: after the end of 
September; ea ai 

; (3) A, member of a local board elected at an ordinary election 
held after, the occurrence of 2 vacancy, shall enter upon office forthwith 
but shall hold office enly sp Tong as he would have beensentitled to hold 
office, if he ha peen elected þefore the occurrence of the vacancy. 

(4) A casifal vacancy, in the office of a memberof a local, board 
Shall be filled at a casual election which, shall be fixed by the prescribed 
authority to take place as soon äs may be after’ the. occurrence of the 
vacancy : ener Me ae | 

Provided that no casual election shall be held to fill a vacancy 
occurring within three months before the ordinary date’ of retirement 
and that such vacancy shall be filled at the next ordinary election. 

(5) A member of a local board elected at a casual vacancy 
‘Shall enter upon ‘office forthwith, but shall hold office only so long as 
the member in‘whose place he is elected, would have been entitled to 
‘hold office if the vacancy’ had not occurred. SAR l 

it oddly Ifat an ordinary or casual election to a local board held 
junder séction IÍ no member is elected, a fresh election shall be held on 
such day. as the prescribed authority may fix. 

(2) If, at such fresh election, ‘ng member's elected, the local 
board may, in the manner prescribed, elect a qualified person to fill the 
vacancy. re ` 6 

(3) The term of office of a member ofa local board elected under 
„this section shall expire, at the time at.which it, would have expired if 
he, had been elected at the ordinary, or casual election, as the case may 
þet moea oe ae 5. ae mage 

< ,L0;.,; For, section, 12..0f the said. Act, the following-sections shall be 
substituted, namely:— =; : th 


RAS AT 4.) A AN . ae , ' 4 jo. a 


“E T2 Every local board shall elect one’ of ifs members to be its 
‘president, and another. member to be its vice-president. 


e EIN ck ° 
: 12-A. If at an election held under section 12, no président or 
vice-president is elected, a fresh election shall be held.” 


ec i ©. ©. i i È : . > 
eB s : 2) on 
oe bg be ED i 
TER Sections 13 and 14 of the said Act shall be omitted, 
bd ` r 
aad dae ty z me y r rer 
e 


pee 1 its 


|", 12." (1) Sub-section (2) of section 15 of ‘the said Act shall be re- 

‘numbered as sub-section (3) and fot sub-section (1) of that section, 

the following Sub-secijons shall be substituted, namely ;— 

noort 15. (1). A president.of a local board shall.be deemed to have 

vacated his office— Pea SG, aS TG ge 
o , 


“i 


e 
ja 
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e 
Amendment 
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Amendinent 
of section 16, 
Madras Act 


XIV of 1920, 


“Amendment; 
of section.17, 
MadraSeAct 


XIV of 1920. 


Repeal of 
section 18, 
Madras Act 


XIV of 1920. 


Amendment 
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Madras Act 
XIV of 1920, 


“+ o. 
Amendment. 
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XIV of 1920. 
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functions 
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ofice.. ` 
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(2) on the expiry of his term of office as a member. of the local 
hoard or on his otherwise ceasing to be such member, or,.. 
(4) on his election as president or vice-president of any other 
ses -board in the district. 
‘(2) A vice-president of a local boarg shall be deemed w ave 
vacated his offite— e ° 
‘(a) on the expiry of his term of office as a member of the board, 
or on his otherwise ceasing to be such member ; or 
_ (8) on his election as president of the board or as president or 
vice-president of any other local board in the district.” 
2 In the same section, in sub-section (3) as re-numbered, the 
words * or re-appointment ’ shall be omitted. 
13. To section 16 of the said Act, the following sentence shall be 
added, namely : :— 
“Such resignation shall take effect in the case of a member or 


Vice-president from the date on which it is received by the president 


and in the case of a president from the date on which it is placed before 
a meeting of the local board.” 

l 14.° In section 17 ofthe said Act, the words“ or appointed ’ in 
both the places where’they occur shall be omitted and for the words ' in 
the same manner, as his predecessor was elected ’ the words ‘in the 
manner laid down “in this Act’ shall be substituted. 


15. Section 18 qf theesaid Act shall be omitted. 
e 


16>- ' In section 20 of the said Act, for the words “receive any 
salary or other remuneration from the funds at the disposal of or under 
the control of such board ”, the words “ receive or be paid from the 
funds at the disposal of or under the control of such board any salary 
or other remuneration for services rendered by him in any capacity 
whatsoever ” shall be substituted. 


17. In sub-settion (2) of section 21 of the said Act, for the words 
“ which by this Act itis expressly declared,” the words “ which this 
Act expressly declares ” shall be substituted. 

18. After'section 22 of the said Act, the following section shall 
be jnserted, namely :—, 


se . . 2 e 
5 . 


"22-A. (1) When the office of president of a docal board is 
vacant, the vice-president shall exercise the functions of the president 
until a new president assumes office. ° ee 

(2) (a) When the office of president of a district board is vacant 
and there is either a vacancy in the office of vice-president or the vice- 
president has been continuously absent from jurisdiction for more than 


, fiffeen days or is incapacitated, the di&trict collector shall convene a 


meeting for the election of a president and until a new president or 
vice-president is eledted and assumes office or the vice-president returns 
to jurisdiction or recovers from his incapacity, as the case may be, the 
distfict collector shall, notwithstanding anything® contained in this Act 
er in the rules or notifications issued thereunder, be ex-officio member 


and president of the district board. Eos 


e 
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- (A) When the officé of president of a taluk board or panchayat 
is vacant and there.is either a vacancy in the office of vice-president or 
the vice-president has been continuously absent from jurisdiction for 
more than fifteen days or is incapacitated, a member of the taluk board 
appointed by the president of the district board or a member of the 
panchayat appointed by tfe president of the taluk board, as the case 
may be, shall cOnvene a méeting for the election of a president and until 
a new president ar vice-president is elected and assumes office or the 
vice-president, returns to jurisdiction or recovers frof his incapacity, 
‘'as the case may be, the member so appointed shall exercise the functions 
of the president of the taluk board or panchayat. a 

.. (3). The meeting for the election of a president referred to in sub- 
section (2) shall be convened only after giving a notice to the members 
of not Jess: than fifteen clear days in the case of district and taluk boards 
and of not less than five clear days in the case of panchayats. 

(4) The person appointed to exercise the functions of the 
resident of a taluk board or panchayat under clause () of sub-section 
(2) shall, for the period during which he exercises such functions, be 
styled ‘ temporary president ’ of the taluk board or panchayat, as the 
case may be. 

_ Explanation.—A new president or vice-president shall be deemed 
to have assumed office on his being declared elected as such.” 

19, © For sections 23 and 24 of the said Act, the following section 
shall be substituted, namely :— e K 


“23. (1) The president of a local board may, by an order in 
writing, delegate any of his functions to the vice president : 

Provided that he shall not delegate any functions which the board 
expressly forbids him to delegate. 

(2) If the president of a local board has been%tontinuously absent 
from jurisdiction for more than fifteen days or ig incapacitated, his 
functions except those of promoting, withholding promotion from, 
reducing, removing or dismissing any officer or servant of the board 
shall, during such absence or incapacity, devolve,on the vice-president : 

Provided’ that where the absence from jurtsdiction of the presi- 
dent is within the Presidency of Madras and is on business connected 
with, the board, the president’s functions shall not, except to the extent, 
if anye to which functions have been delegated by him under sub-sec- 
tion (1), devolve gy the vice-president. e 

(3) If the vice-president also has been continuously absent from 
jurisdiction for mores than fifteen days or is incapacitated, or if the 
office of vice-presifent is vacant, the president may, by an order in 
writing, delegate any of his functions to. any member of the board who 
shall be styled president-delegate during the period of delegatioñ: ° 

‘ * Provided that e : 

1.’ ~@) when an order of delegation made under this sub-section is 
in force, no further order of delegation of any funciions shall be neade 
in favour of anyother than the member in whose favour the order in 
.forée was made ; : : 

e 
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(ii) no delegation under this sub-section shall be made for any 
period exceeding in the aggregate ninety dgys in any year without the 
special sanction of the board ; and 


(iii) every order made under this sub-section shall,be commypni- 
cated to the board at its next meeting and when made by the president 
of a taluk board or panchayat shall also be commwnicatgd forthwith to 
the: president of the district board or pf the taluk board, as the case 

P ; 


may be. 


(4) Subject to any restrictions that the local board may impose, 
the president of a local board may, by an order in writing, delegate 
any of his executive functions, to any member, officer or servant of the 
board or to any officer of Government and in tke case of the president 
of a taluk board or panchayat subject also to the consent of the presi- 


‘dent of the district board, to any officer or servant of the district 


board.” 
20. In section 25 of the said Act— 


(i) for the word “ powers” the word “functions ” and for the 
words and figures “ sections 23 and 24 ”, the word and figures “ section 
23” shall be substituted ; and 


(ii) the following sentence shall be added at the end, namely :— 


“ The president shall also have power to control and revise the 
exercise or dischawge of any functions devolving on the vice-president 
under sub section (2) of sectfon 23.” 


21. In section ©7 of the said Act— 


(i) in sub-section (1), the words “ record, correspondence, plan 
or other ” shall be omitted ; and 


(ii) in clause (4) of sub-section (2), for the words “ taluk or union 
board ” the words “ taluk board or panchayat ” shall be substituted. 


22, For sections 28 and 29 of the said Act, the following section 
shall be substituted, namely :— 


"28, (1) (a) A local board may constitute committees for the 


‘purpose of exercising such powers, discharging such duties or performing 


suh functions as it mgy delegate to them. 

$b) A local board may also appoint individual members or com- 
mittees to enquire into and report or advise on any matters which ‘it 
may refer to them. 

(2) Save as otherwise expressly provided in this Act, thee presi- 
dent of the local board shall, by virtue of his office, be a member and 
the chairman of every committee constituted under sub-section (1). 

(3) It shall be lawful for a local board by a resolution supported 
by not less than one-half of its sanctioned strength to elect as members 
of any committee constituted under sub-section (1), any persons who 
dre nét members of the board but who may, in the opinion of the board, 
possess*special qualifications or special interest for serving on such 
committee. But the number of such persons shall not exceed one-third 
of éhe total number of members of such commitgee. 

. (4) All the provisions of this Act relating to the duties, powers, 


liabilities, disqualifications and disabilities of members of the local 


e 
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board shall be applicable, so far as may be, to the members of any com- 
mittee who are not members of the local board.” 


23. For section 30 of the said Act, the following section shall be 
substituted, pamely ; :— 


e e 
g s 


LJ 

“30, (1) Å local board may, and if so requireé by the Local 
Government shall, join with one, or more than one, other local authority 
in constituting a joint committee for any purpose in which they are 
jointly interested or for any matter for which they are jointly responsible; 

(2) A joint confmittee may include persons who are not members 
of the local authorities concerned but who may, in their opinion, possess 
special qualifications or special interest for serving on such committee : 

Provided that the number of such persons shall not exceed one- 
third ofthe total number of members of the joint committee. 


(3) The constitution of a joint committee shall be by means of 
regulations which shall not, except in the-cases referred to in sub- 
sections (6) and (7), have effect unless assented to by each of the local 
authorities concerned, 


(4) The regulations shall determine— š 
(a) the total number of members 8f the joint committee ; 


(6) the number who shall be members of the local authorities 
concerned and the number who may be outsiders ; 


(c) the persons who shall be members of the joint committee or 
the manner in which they shall be elected or appointed ; 


(d) the person who shall be chairman of the joint committee or 
the manner in which he shall be elected or appointed ; 


(e) the term of office of members and chairman ; 


(F) the powers, being powers exercisable by one or more of the 
local authorities concerned, which may be exertised by the joint 
committee ; and 


(g) the procedure of the joint committee. 


(5) Regulations made under sub-sections (3) and (4) may, be 
varied or revoked provided that all the local* authorities concerned 
assent to such variation or revocation. 


r (6) If the Local Government take action under sub-seçtion (1), 
thef may issu® such directions as they think necessary or desirable in 
ae of all or any of the matters referred to in sub-sections (3) and 
4 
(7) If any diference of opinion arises between local authorities 
under any of the foregoing provisions of this section, it shall be referred 
to the Local Government, whose decision shal] be final.” 


24. In section 31 of the said Act— 


(i) the word “ supplementary ” before the*word “ regulations ” 
shall be omitted : 


(ii) for clause (c), the following clause shall be substituted, 
namely — 


Substitution 
of new sec- 
tion for 
section 30, 
Madras Act 
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“(c} the preservation of order arid ‘the conduct of proceedings 
at meetings and the powers-which the presigent may ‘exercise ` ‘for the’ 
iy. '.- purpose of enforcing-his decisions‘on points of order;” and... : 
vere (iii) clauses (f) and (g) shail be re-lettered as (g) and (2) respéc-' 
tively and for clause (¢) the following clauses shall be substituted, 
Me Geet namely : :— ` e ° 
a a “(e the constitution and proceduge of committees ; ; 
heb g __. » (F) the delegation of, the powers, duties .or " Hunctions: ‘of the 
esate ford ae” og Mae 
a (i) to the president, a member, an officer or servant of the board;, 
or an officer of Government, or |. Le SR 
Gi) to a committee constituted under cltuse 0, or to. its chair- 


* man or to any one or more of its members.” . A 
Amendment 25. In sub-section (3) of section’ 32 of the said Act, after tie 
x section 32, words “ for that meeting” the words “and during the period :that he 
adras ; n” ‘ st Ç : he ET, 
‘Act X1V%E presides over it ” shall be inserted. : i ee 
1920, T | , l ENE 
Repeal of . 26.. Section 33 of the said Act shall be omitted. 
section 33, PAR tee wo abt 
Madras Act : . ° a . À 
XIV of ]920. as mc 
Amendment 27. In section 34 of the said Act: `> > ta! 
a ore 34, G) in sub-section (1) - Sare e AS ee HE 
Act XIV of oo (a} after thg words “No: member of a local. board 2 thè words 
1920. “ or of a committee thereòf ” shall: be inserted ; g 
© (8) for the words “ board or any committee _ the words “ board 
or committee ” shall be Pupsu tuted: and 
(o after the words “ pecuniary interest » at the end, the words 
“ by himself or his partner ” shall be added ; 

A , Gi) in sub- -section (2), after the words “ The president ” the 
words or chairmgn ”' shall be inserted’ and for the words “ such 
person” in both the places where they ‘occur, the. words et such 
member ” shall be substituted ; i 

(iii) in sub-section (3)— í 
‘(a) for the words “ Such person” the words “Such member ’ 
shalt be substituted ; and f : fae pet Le a Ge 
(2) after the words K the president > the words “ or chairman n 
shall ‘be ‘inserted ; < : ' is oe Ta Bs . 
'(iv) in sub-section (4), after the words‘ ‘the president a both 
the places ‘where they occur, *the words “ot cheicman ” shall ‘be 
inserted ; © 
(v) after ‘sub-section’ (4), "the ' ‘following Apbsection shall -be 
inserted, namely :— ` 
a 
. a | (5) The member concerned shall not be entitled to vote on the 
x question, referred to in sub-section (3), and’ the president or’ chairman 
éoncerned shall not® be entitled to vote -on the motion referred toi in 
ee sub-section (4) ” ; and : 
eee . 
aa (vi) for the Explanation, the following ° Explanation ‘shall he 


substituted, namely :— 
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i “ Explanation—In this section, ‘president’ includes`a vice- 
president or member presiding for the occasion at a meeting of a local 
board and ‘ chairman’ includes a member presiding for the occasion at 
a meeting of a committee.” i 

28ə For section 35 of the said Act, the following section shall be 
substituted, namely et ‘à f 

e 


“35, No act of % local board or of a committee thereof or of any 
person acting as president, vice-president, chairman or member of such 
board or committee shall be deemed to be invalid by reason only of a 
defect in the establishMent of such board or committee, or on the 
ground that the president, vice-president, chairman or any member of 
such board or committee was not entitled to hold or continue in such 
office by reason of any disqualification or by reason of any irregularity 
or illegality in his election or appointment, or by reason of such act 
having been done during the period of any vacancy in the office of 
president, vice-president, chairman or member of such board or com- 
mittee.” 

29. For section 36 of the said Act, the following section shall be 


substituted, namely :— 
e 


b, e 

: e 

“36. (1) Every panchayat shall submit ‘a report on its adminis- 
tration to the taluk board. 

(2) Every taluk board shall submit to the district board a con- 
solidated report on the administration of itself and of all the panchayats 
in the taluk. Eo 

(3) Every district board shall submit to the Local Government 
a conbólidated report on the administration of itself and of all the taluk 
boards and panchayats in the district. e 

(4) The reports shall relate to the financial year and shall be 
submitted, as soon as may be, after the first day of April following such 
year and not later than such date as may be fixed by the Local Govern- 
ment. ' They shall be in such form and shall contgin such details as the 
Local Government may direct. ` è 

* (5) The report which each local board has to submit shali be 
prepared by its president. The local board shall consider the, report 
and shilgmit it to*the authority concerned with its resolutions thereon, 
if any. at ‘a e . 

(6) The reportg and the resolutions thereon, if any, shall be 
published in such manger as the Local Government may direct.” 

30. For section 87 of the said Act, the following sections shall 


be substituted, namely :— ° : i 


“37, (1) The Lacal Government may appoint such officerseas 
may be required for the purpose of inspecting or superintending the 
operations ofall or any of the local boards established under this Act, 

Me-13 
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(2) The Loca] ‘Government may assign to officers appointed 
under sub-section (1) such salary and, establishment as they may think 
fit. The cost of such officers and their est&blishment shall be paid out 
of the revenues of the Local Government. i . 


37-A. Any officer or person whom the Local Go¥ernment ‘may 
empower in thig behalf may enter on and inspect èr cause to be entered 
on and inspectel— ? 


. s . 
(a) any immovable property, or any work in progress, under the 
contro! of any local board or president ; 
e 
(è) any school, hospital, dispensary, vaccination station; choultry 
or other institution maintained by, or under the ‘control of; ‘any local 
board and any records, registers or other documents kept in such 
institution’; and : 
(c) the office of any local board and any records, registers or 
other documents kept therein. rer cas 


37-B... Local boards and their presidents, officers and servants 
shall be bound to afford to the officers and persons referred to in 
sections 37 and 37-A such access, at all reasonable times, to local board. 
property or premises, and to all documents as may, in the opinion of 
such officers or persgns, subject to such rules as may be prescribed, be 
necessary to enable them to discharge their duties under the said 
sections. A i 

37-C. The Local Gofernment, or any officer or person whom the 
Local Government may empower in this behalf may— 

(a) call fof any record, register or other document in the pos- 
session or under the control of any local board or president ; 

(4) require any local board or president to furnish any return, 
plan, estimate, statement, account or statistics ; 


(c) require any local board or president to furnish any informa- 
tion or report on any matter connected with such board ; and 

Cd) record in writing for the consideration of any local board or 
president any observations they or he may think proper in regard to its 
or his proceedings or , duties. i 

37-D. All'the powers which may be conferred on any officer or 
person by the Local Government under sections 37-A and 37-C together 
with the right of access to property or premises and documents referred 
to in gection 37-B mgy be exercised— a : ; 

(a). by the president of the district board in the case of taluk 
boards and panchayats and their presidents; : ae 

to) by the president of the taluk board in the cae of panchayats 


and their presidents.” ‘ s k 


e ws . 
31. For section 38 of the said Act, the follpwing section shall be 
substituted, namely :—' ' ee. oi aaa 


»“ 38. (1) The Local Government may, by order in writing— 
(i) suspend or cancel any resolution passed, order issued, or 
ligence ‘or permission granted or P 
(ii) prohibit the doing of any act which is about: tobe done -or 
is béing done : SA 


6. 
e 


XI OF 1930.] MADRAS ACTS, 1930. 99 


in pursuance or under-colour of this’ Act, if, in their opinion, 

; '(a) such resolution, order, licence, ‘permission or act has not 
been legally passed, issued? granted or authorized or 

io AB) sych ‘resolution, order, licence, permission or act is in excess 
of the powers conferred by this Act or any other law or 

(c) the execuféon of such resolution or order, orgthe continuance 
in force of such licence or pegmission or the doing offsuch act is likely 
to cause danger tô human life, health or safety, or is likely to lead to a 
riot or an affray : f ' : 

Provided that nothing in this sub-section shall enable the Local 
Government to set aside any election which has been held. 

(2) The Local &overnment shall, before taking action on any of 
the grounds referred to in clauses (æ) and (4) of sub-section (1), give 
the authority or person concerned an opportunity for explanation. 

(3) If, in the opinion of the district collector, immediate action 
is ‘necessary on any of the grounds referred to in clause (c) of sub- 
section (1), he may suspend the resolution, order, licence, permission 
or act, as the case may be, and report to the Local Government who 
may thereupon either rescind the collector’s order or, after giving the 
authority or person concerned a reasonable opportunity of explanation, 
direct that it continue in force with or without modification permanently 
or for such period as they think fit.” : ; 

; 32. In sub-section (1) of section 39 of the said Act, for the words 
_ or the president ’ occurring after the words “a Jocal board’, the words 
or president’ shall be substituted. ° ' 


33. Section 40 of the said Act shall be omitted. 


34. In section +1 of the said Act, for the words‘ district board ° 
and ‘ district fund ’ wherever they occur, the words ‘ local board ’ and 
* local fund ’ shall respectively be substituted. 

35, For section +2 of the said Act, the followfg section shall be 


substituted, namely :— 4 


‘ t o e 
e “42. The power conferred on the ‘Local Government’ and the 
district collector under section 41 may be exercised in accordance with 
the provisions pf that section— ', e 
® (a) by the president of the district board in respect of taluk 
boards or their psesidents ; 2nd ° 
` (b) by the president of the taluk board in respect of panchayats 
or their presidents : © . 
Provided tha where there is difference of opinion between the 
Local Government and the president of the district or taluk board, the 
opinion of the Local Government shall prevail.” etre 
36. For sections 43 and 4+ of the said Act, the followingssections 
Shall be substituted, namely :— 
.e : x E e 
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“43, (1) The Local Government may, by notification, remove 
any president or vice-president of:a local board who, in their opinion, 
wilfully omits or refuses to carry out or dis8beys the provisions of this 
Act or any rules, by-laws, regulations or lawful orders issued there- 
under or abuses the powers vested in him. © . 


_ (2) The Local Government shall, when they propose tÒ take 
action under sub\section (1), give the presidènt or vic#-president con- 
cerned an opportħnity for explanation anê the notification issued under 
the said sub-section shall contain a statement of the reasons of the Local 
Government for the action taken. e 


“44, (1) A motion expressing want of confidence in the president 
or in the vice-president of a local board may be made by any member 
of the board, subject to the following restrictions? namely :— 


(a) Leave of the board to make the motion shall be asked for 
before the business entered in the agenda for the day is taken up. 


4 (6) The meinber asking for leave shall at the time of asking for 
leave hand to the person presiding a written notice of the motion which 
he proposes to make., 

(2) The person presiding shall then read the motion to the board 
and request those members who are in favour of the leave being granted 
to rise in their places, °.If less than one-third of the sanctioned strength 
of the board rise accordingly, the person presiding shall inform the 
member that he haf not the lIgave of the board. If not less than one- 
third of the sanctioned strepgth of the board rise, the person presiding 
shall intimate that Jeavt is granted and that the motion will be taken on 
such day and time ashe may appoint. The day appointed shall not— 

(a) in the case of a district or taluk board, be less than ten clear 
days nor more than fifteen clear days, and 

(4) in the case of a panchayat, be less than six clear days nor 
more than fifteen clear days, 
fromthe day on which leave is asked. 


(3) No debate on any motion under this section shall be adjourn-.: 
ed. Such debate, if not earlier concluded, shal] automatically termi- 
nate on the ‘expiry of three hours from the time appointed for its com- 
mencement. Upon the conclusion of the debate or upon the expiry of 
the said period of three hours, as the case may be, the motion shall be 
put to the vote of the board. 

e (4) (a) If the metion is carried with the support of not less than 
two-thirds of the sancfioned strength of the board, the president o» 
vice-president, as the case may be, shall forthwith be deemed to have 
vacated hjs office. ’ 7 ° 

(4) If the motion is carried, but not by such a majority as @fore- 
said, and if after an interval of net less thar one monéh, another motion 
expressing want of confidence in the same presidegt or -vice-president, 
made under sub-section (1) is carried by the board, he shall forthwith 
be deemed to have vacated his office.” 2 


37. In section 45 of the said Act 


l ti) for sub-section (1), the following sub-sections shall be sub- 
situted, namely :— ° 


e “(1) If, in the opinion of the Local Government, a local board 
is not competent to perform or persistently makes default in performing 
the duties imposed on it by law or exceeds or abuses its powers, they 

© 


e 
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may, by notification published in the prescribed manner, direct that the 
board be dissolved and immediately reconstituted. The notification 
shall specifiy the time within which the board shail be reconstituted : 


, _ Provided that, for the purpose of completing the elections to a 
local hpard which has beeg dissolved, the Local Government may in 
their discretion, from timg to time, extend the time fixg@f by them under 
this sub sectiontfor its recons{jtution. f 


(i1-A) Befðre publishing a notification under sab-section (1), the 
Local Government shall communicate to the local board concerned and 
to the district board in the case of a taluk board and to the district and 
taluk boards in the case of a panchayat, the grounds on which they pro- 
pose to do so,.fix a reagonable period for the board or boards to show 
cause against the proposaland consider the explanations and objections, 
if any, of such board or boards” ; 


(ii) in sub-section (2), for the words “ all members of the local 
board ” the words “all the members of the local board including, its 
president and vice-president” for the word ‘vacate’ the words ‘be 
deemed to have vacated’ and for the words ‘fresh appointment shall be 
made and elections held’ the words ‘fresh elections shall be held’ shall 
be substituted ; 


(iii) after sub-section (2), the following subi section shall be insert- 
ed, namely :— ° 

" (2-A) The term of office of the efected members of the recon- 
stituted local board or of the members elecftd im their places at casual 
vacanicies, shall expire at the end of three years, if it'§s reconstituted on 
the first day of November in any year and in other cases at the end of 
three years from the first day of November immediately preceding the 
date of its reconstitution ”; and 


(iv) in sub-section (3), for the word ‘ performed’ the word 
* discharged ’ and for the words * by such persons ’ the words ‘by such 
person or persons’ shall be substituted. 
38. After section 45 of thesaid Act, the following sections shal] 
be apeviee namely :— 


“ 45-A. (1) For all or any of the reasons spectfied in sub-section 
GQ) of section 45, the Local Government may, by notification published 
in the prescribed manner, instead of dissolving a panchayat and recon- 
stituting it, supersede it for a specified period no? exceeding one, yeaf: 
Provided that the Local Government shalf not supersede a por- 
tion only of the panchayat. 
e (2) Befare publishing a notification under sub-section’ (1), the 
Local Government shall follow the procedure laid down in sub-section 
(1-A) of section 45 y 


(3) The supersession of a panchayat shall, if no other date and 
time are fixed in the ®said notification, take effect from noon on the 
date of publication thereof and thereupon all the members of the pan- 
chayat, including its president ard vice-president, shall forthwith be 
deemed to’ have,vacated their offices. A 


(4) On or before the expiry of the period of supersession notified 
under sub-section (1), the Local Government may, by notification Reb- 
lished in the prescribéd manner and for reasons to be stated therein, 
postpone the reconstitution of the panchayat for a further period. not 
exceeding six months or, notwithstanding anything contained in this 
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Act, exclude the drea of the panchayat from the operation of this Act 
or ‘cancel the notification issued under seçtin 5 ideclaring ‘such area to 


be a-village. tar 


_. (5) The ‘provisions of paubaection (3) of section 45shall: SEN 
so far as:may.be, in regard to the exercige-and discharge, during the 
period: of superSession of a panchayat under ¢ sub #ectio op (1) or (4);: òf 
all or any of thelpow ‘ers and duties of the panchayat dnd its president. 

(6). The Isocal.Government may reconstitute the panchayat ae 
fore the expiry of the'period notified under sub-segtion (1) or (4) 

(7). The term’ of office of the elected members, of the “reconsti- 
tuted panchayat or of the members elected in their places at casual 
vacancies, shall éxpiré at the end of three years df it is reconstituted on 
thefirst day of November in any year and in other cases at'the end ‘of 
three years from the first day of November immediately preceding’ the 


` date of its reconstitution. > ` ; 


.45-B, When a local board is dissolved under section 45, or a þan- 
chayat is superseded under section 45-A, the Local Government, until 
the date of the reconstitution thereof and the reconstituted board or 
panchayat thereafter; shall be’entitled to all the assets and be subject to 
all the liabilities of the board or panchayat as on the date of dissolution 
or supersession and on'the date of’ the reconstitution respectively.” 


39. In section 46 of the said Act— 
:+ (i) in sub-section C= 


(a) for thegwofds ‘power to make such contracts’ the words ‘all 
such powers” shall be substituted ; and 
i (5) ' before ‘the. words ‘its ‘officers or servants’ in both the places 
where they occur, the word ‘or’ shall be inserted ; and . 
(ii) in sub-section (2) for the word ‘ power’, the word ‘ powers) 
shall be substituted. 


40. For section 47 of the said Act, the Following: section shal be 


substituted, ‚namely z 
e 


r 


. 4 . . $ 
“497, QQ) For: the purposes of ection of members to a district 
board, the Local Goverment after consulting the district board shall, 
by “notification— BE : 
oa la) divide’ the ‘district into circles ; iy ° 


(6) determine the circles in which the seats, if any, reserved 


under sub-section ( 1) of section 9 shall be set’ apart ; anf, na 


(ò declare for whom sueh seats are petra e fy 

(2) ‘The circles referred to, in clause (6).ofesub-section (1) shall 
return, in, addition’ ‘to members for such reserved@ seats, one or:more 
members for non- -reserved seats. The number of such members shall be 
notified by the Local, Government. All other circles shall es a 
t8 eleĉt only one member. f 

(3). All the &ectors of a circle, neue of iheir. E 
Or ‘séx, shall, be entitled to vote at an election to any seat in that circle, 
whêitier reserv ed or not. : 
; (4) When issuing under., sub-section (1)a notification which 
matetially, alters the existing division of a district into circles, the ‘Local’ 
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Government shall direct that the alteration shall take effect from the 


date of the next ordinary elections. 


(5) When the numfer of members to be returned by a circle js 
altered or when a new circle is formed or when an existing circle is 
abélished, tĦe prescribed authority shall, with the approval of the Loca] 
Govefiment, determjine— ® f 


(a) the%ircie whfch each member then on 
shall be deemed to represent ® and 


(4) the circle or circles in which elections shafl be held to fill up 
the vacancies, if any, in the district board”. 


41. For section 48 of the said Act, the following section shall be 
substituted, namely :-> 


f: district board 


“4R. (1) For the purposes of election of members to taluk board, 
the Local Government after consulting the taluk boayd shall, by notifi- 
cation — 


(a) divide the taluk into circles ; 


(5) determine circles in which the seats, if any, reserved under 
sub-section (2) of section 9 shall be set apart ; afd 


(c) declare for whom such seats are reserved. 


(2) The circles referred to in clause (6) of sub-section (1) shall 
return, in addition to members for such seseryed seats, one or more 
members for non-reserved seats. The number of euch members shall 
be notified by the Local Government. All other circles shali be entitled 
to elect only one member. 


(3) All the electors of a circle, irrespective of their community 
or sex, shall be entitled to vote at an election to any seat in that circle, 
whether reserved or not. 


(4) When issuing under sub-section (1) a notification which 
materially alters the existing division of a taluk into circles, the local 
Government shall direct that the alteration shall take effect from the 
date of the next ordinary elections. 


(5) When the number of members to be returned by a circle is 
altered or when anew circle is formed or when an existing circle is 
abolished, the préscribed authority Shall, with the approval of the T,ocal 
Government, determine— ° 
Ld 


(a) the circle which each member then on the taluk board shall 
be,deemed to, represent ; and 


® (2) the circle or circles in which elections shall be held to fill up 
the vacancies, ifeany, in the*taluk boafd,” 


"42. For secti§n 49 of the said Act, the following section shall be, 
substituted, namely,:— 


“49, (1) For the purposes of election of members to å pancha- 


yat the Local Government after consulting the panchayat may, by noti- 
fication published in %he prescribed manner— e 
(a) divide the village into wards ; and ae 
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(6) determine the wards in which the seats, ‘if any, reserved for 
Adi-Dravidas under sub-section (3) of section 9 shall be set apart. i 

(2) The wards referred to in clause %) of sub-section (1) shall 
return, in addition to members for such reserved seats, one or more 
members for non-reserved seats. The number of such members o shall 
be notified in the prescribed manner by the Local Government. All 
other wards al entitled to elect only one*mem er. ? 


(3) All thẹ electors of a ward, irrespective of etheir community 
or sex, shall be enfitled to vote at an election to any seat in that ward 
whether reserved or not. 


(4) When issuing under sub-section (1) a notification which 
materially alters the existing division of a village,into wards, the Local 
Government shall direct that the alteration shall take effect from the 
date of the next ordinary elections. 

(5) When the number of members to be returned by a ward is 
altered or when a new ward is formed or when an existing ward is 
abolished, the prescribed authority shall, with the approval of the Local 
Government, determine— 

(a) the ward which each member then on the ‘panchayat shall 
be deemed to represent ; and 


(6) the ward or wards in which elections shall be held to fill 
up the vacancies, if any, in the panchayat. i 
43, Section 50 of the sal Act shall be omitted. 


44. In section 51 of the said Act— 


(i) sub-section (2) shall be renumbered as sub- section’ (5) and for 
sub-section (1) the following sub-section shall be substituted, namely :— 

“ (1) An electoral roll for every local board showing the names 
of persons qualified to vote therein shall be prepared and published by 
the authority and in ghe manner prescribed, before the end of June of 
the year in which the ordinary vacancies are to occur. 

(2) The rolfs so prepared and published shall be revised and a 
list of amendments and corrections thereto shall in like manner be 
prepared and published by the prescribed authority before the end of 
June®of eyery year”; ° 


Gi) for sub-section (3) the following sub-section shall be sub- 
stituted, namely : — 

“(3) The electoral roll for a district or taluk bora shat! be 
divided into separate parts for eash circle and when a yillage has been 
divided into wards, the electoral roll for the panchayat shall þe divided 
into separate parts for each ward ”; . 


Gii) in sub-section (4) the ne following word§ shall be inserted 
before the words ‘ shall remain’ 


ag revised by d the list of PETET and corrections, if any,’ 
and 
av) in sub-section (5) as renumbered, for the, words ‘ final 
electoral roll published under this section ’ the words ‘ electoral roll as 
so revised ’ shall be substituted. 


xi or 19301 MADRAS ACTS, 1930. i0s 
45. In section 52 of the said Act— 


(i) in the opening @aragraph, after the words‘ included in 
electoral roll’ the words ‘ of a local board ’ shall be inserted ; 
. Gi) im the proviso to clause (a) for the words ‘ any aliens’ the 
worde ‘` any alien’ shall be substituted ; and 


(iii) fogclauSes (9), (¢) and (e), the following/clauses shall be 
substituted, namgly :— e 


“(¢) he possesses one or more of the qualific&tions described in 
Schedule III ; e : 


(d).in the case of a district or taluk board, he has resided for 
one hundred and twenty days in the aggregate in such preceding year 
jn the district or talk orin a municipality (including the City of 
Madras) or cantonment, situated within three miles of the district or 
taluk : 


Provided that in the case of persons whose sole residential 
qualification consists in their residence in any such municipality or 
cantonment, their being assessed toa tax payable to a municipal or 
cantonment’authority shall not be deemed to be a qualification within 
the meaning of this clause ; and 

(e) in the case of a panchayat, he has reSided in the village for 
one hundred and twenty days in the aggregate in such preceding 
year.” 


the 


16, For section 53 of the said Act, the following section shall be 
substituted, namely :— ° 


"53, Notwithstanding anything contained in sub-section (5) of 
section 51, a person whois of unsound mind, a deaf-mute or a leper, 
shall not be entitled to vote at any election to a local board.” 


47, Eor section 54of the said Act, the following section shall be 
substituted, namely :— ° i 


“5.1. CL) No person shall be qualified fog election to any seal on 
a local board, unless the name of such person appears on the electoral 
Soll of that board. 


e (2) Ng officer of Government other than a village eheadman 
shal#be qualified for election or for holding office as a member of a 


local board: ee ° e 


Provided that this prohibition shall ‘not apply to the holder of 
any ofice which floes not involve both of the following incidents, 
namely, that the incumbent 


r 


. e 
(a) is a whole-time servant of the Government, and ° œ 


(2) is remunerated either by silary or fees : i 

Provided further that if any question arises either before or 

after an election whether any person is or is not disqualified unde this 

sub-section, the question shall be referred to the Local Government 
whose decision shall be final.” 


*M—l4 a ; 
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Amendment 48. In section 55 of the said Aci-— 

of section 55, (i) in sub-seétion uis : e. 

Madras Act 

XIV of 1920. (a) after the words ‘ six months ’ the words ‘ for any offence 
other than an offence of a political character or an offence net. involving 
moral delinquency ’ shall be.inserted’; and e e 
ac. (6) thelords,":or appointment ’ -shall be: ARTEN vand 

(c) for the words ‘ expiration @f the sentence’ the: -words 


* the expiration of €lie:sentence’ shall be substituted ; and. 
0 in sub-section (2)— , 

' (a) in' the opening - paragraph, for the: words - " election or 
appointment” in ‘the first place where they. occur, the word - ‘election ? 
and’ for the’ words'* nomination, ` election or appointment ' the words 

“‘uomination‘or election ’ ‘shall be’ substituted; sus 


(2) clauses © to (vi) shall be lettered as clauses (a) to (A, 
respectively ;' wo 
s (é) in clause (3) as só lettered: before the words an uncertificat: 
ed bankrupt’ the’ words’ “an applicant to' be adjudicated a’ Bankrupt 
ór insolvent or shall be inserted ; 

(4) in clause fo) as so lettered, for thé words ' an 'incörporated 
company * the’ words" ‘a ‘company * shall be substituted;  ' 
POY the proviso to the sub-section shall be inserted as a proviso 
to clause (¢) as so lettered andsin the said proviso, for the words ‘suck 
a contract “or worki gs’ aforesaid ’the words' such. contract or work i 


pa shall be substitutede oe i aati Ek 
Ti (f) after clause (c) as so lettered, the foilovie clause shall 
whi 4. be inserted, namely :=— - 


“ (cc) employed as paid legal practitioner on behalf of the local 

E board or as legal practitioner against the local. board » 
g (g) in clause (g). as -so lettered, for the, Soy for the Hotei 
area over which the local, board concerned has jurisdiction * the words 


* With jurisdiction ¢ over any “part Of thé area of the local. board ’ shall be 
substituted ; 
ci ae (a) i in clawse (e) as so lettered, the words ‘or appointment? 
ve oves bhall be omitted ; and after the word ‘ effect’ the words 'or has already 
pee been elected a mei ber of the local board whose term of office has not 
yet toinmenced ’ shall be inserted ; and ` ; 
KO for clause’ ivan as so lettered, the following clause shall bé 
substituted, namely :— 
E 6) the servant or ‘employer or the official fubordingé or 
official supérior of a‘member holding office’ át the said date,” K 
Amendment 49, In section 56 of the said Act— 
EA ' * (i) in'sub-section (M) Be 
XIV of 1920," (a) in clatise @, before the word ‘ Gourt ’ the word ‘criminal ’, 


e and before the words ‘as is eeseribed ihe words ' and for such offence’ 
«shall be inserted ; 

(4) in clausg (2), for the words and Seas: section 55, sub-sec- 
tion (2)’ the words, figures and letter “clause (c) of sub-section (2) of 
section 55? and for'the words ‘ an incorporated company’ the words ‘a 

e company’ shall be'sùbstituted'; and the words ‘or is employed ‘as paid 
legal practitionér’ on béhalf of ihe! ‘öcal board or accepts oe as 
legal practitioner against the local board’ shall be omitted ; 
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(c) after clause (g), -the following: clause shall, be inserted, 
namely :— 

“ (dd) is employéd as paid legal practitioner on behalf of the 
local board, or accepts employment as legal practitioner against the 
loéal board”; », 

(d) for clause On the following clause’ sha]l be substituted, 
namely ;— & 
“(e) is appointed as an officet or servant umler this Act or as 
an honorary magistrate with AIC HON 3 over any®part of the area of 
the local board,” . \ ‘ 
F (e) in clause (f), fier the words ‘ accepts employment under’ 
the words ‘ or becomeg the official subordinate of ’ shall be inserted; and 
(f) for clauses (g) and (4), the following clauses shall be sub- 
stituted, namely : — E 
“ (g) ‘ceases to,reside— . a 
(i) in the case of a member of a district or taluk board in. the 
district or taluk, as the case may be, or ina municipality (including the 
city of Madras) or a cantonment, situated within three miles’ of the dis- 
trict or taluk, and l 
Gi) in the case of a membet of a a panchayat, in the village ; or 
(4) absents himself from theordinary meetings of the local 
board for three consecutive months commencing from the-date on which 
he last attended such-a. meeting or. if witIfin -that:period Jess. than two 
such meetings have been held, from two such meatings of the board held 
after the last ordinary. meeting | he attended : f DEE 
.ı Provided that no ordinary meeting. from which a, member absents 
himself shall be counted against him under this clause, if due’ notice of 
that meeting had ndt been given to him: ' 3 
.Lixplanation,—In this clause, the expression . ordinary meeting’ 
shall not include a meeting held under ‘sub-rule,(2) of rule 3 or under 
rule 4 of Schedule II.” 
(ii) in stib-section (3)— ' en 
(a) after the words and figure ‘of subssectjon ay, the worda 
and figures ‘or under section 59’ shall be insertéd;° - 
(2) the words ' or appointed’ in both. the places aie they 
occur. shall be omitted ; and ., a eee . e 
° (c)' for the words ' vacate the ofice! the Words “vacaté office’ 
ey be substituted ; and : Me: ste, 
° © (iii) fof sub- section (4), the followir g sisection shaft be sub- 
stituted; namely :—— - Š è ae 
“(4) Wheres person ceases to be a member under clause (4) of 
sub-section (1), the president shall at, once intimate. the fact in writing to 
such person and repòrt the same to the board at its next „meeting. If 
such person applies for restoragion szo motu to the board on or before 
the date of its next meeting or within fifteen days of the receipteby him e 
of such intimation, the board may at the meeting Rext ‘after the receipt 
of such application restore him to his ofice of member : ; 
Provided that 8 member shall not be so renie more than @wice 
during his term of office.” 
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:* 50, “In section 57 of the said Act— . 
(i) in sub-section (1)— 
@ the words “or appointed’ shall be omitted ; 
Co) for the words and figures ‘under section 55 oresection 56", 


the words and, figures ‘sub-section (1) of seation 54, section .559@ sec- 
tion 56 or aN -shall be substituted ; and è r) 


(c) afte the words ‘become disqħalified for qfiice’, tiie ‘words 
and figures ‘under®section 56 or section 59’ shall be inserted ; 


(ii) in sub-section (2), for the words and figures ‘section 55 or 
section 56’ the words and figures ‘sub-section (1) of section 54, section 
55, section 56 or section 59’ shall be substituted „and 


(iii) for sub-section (3), the following sub-section shall be sub- 
stituted, namely :— 


“ (3) Pending such decision, the member shall ig entitled to 
act as-if he were not.disqualified.” 


51. In section 59 of the said Act— 
(i) after the word ‘conviction’ the words ‘‘or for such shorter 
` period as the court may by order determine’ shall be inserted ; and 
GÒ -the proviso “shall be omitted. 
52. In section 60 of the said Act— 


(i) for sub-section ay the following sub-section shall be substi 
tuted, namely: :-— : 


“(1) All public roads in any district shall vest in— 
(a) the district board, if they are classed as district roads, 


” (4) the taluk board ‘concerned, if they are ` classed as taluk 
roads, and 


(o) the panchayat concerned, if they are not classed either as 
district or as taluk roads;” and 


(ii) in sub-sgction (2), for the word ‘erections’. the word 
‘works’ shall. be substituted. , 


53, In section 63 of the said Act-- 
«(@:in subsection (1)— 


bd (a) for the wotds ‘such local board’ in both the places: where 


they.occur, the words. "the local board ’ shall be substituted , and ° 
(b) after the words ‘the local board shall manage, the: words 
f and supérintend ’ shall be inserted; and _ 0 ° 


(ii) in sub-section (2), for the words ‘the authority referred, to 
above’ -the words, ‘by any other authority ° shall be substituted. f 


54 Ín section 6+ of the said Act, for the words ‘the barposes the 
words“ any Purpose’ shall be substituted. j i 
e - ee j 
_55. For section. 65 of the said Act, the pollowme: s sections shall be, 
substituted, namely :— . . 
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“65. Subject to such rules as may be made by the Loca] Govern- 
ment, a district or taluk board or the president of a district or taluk 
board ar a collector, or any $rivate person or body of persons may, with 
the consent of a panchayat, make over to that panchayat, subject to 
suck conditiogs as may be agreed upon, the management of any institu- 
tion or®the execution or maiwtenance of any work or the exercise of any 
power or the pegform&nce ef any duty within or withoft the area over 
which the panchayat has jurisdiction. 


“65-A. The Local Government may, subject to sueh conditions and 
the payment of such eontribution, if any, by the panchayat as they may 
prescribe, transfer to any panchayat the management, protection and 
maintenance of village forests, whether reserved for fuel and fodder or 
for other purposes. e 


“65-B. The Local Government may, subject to such conditions as 
they may prescribe, transfer to any panchayat the protection and main- 
tenance of any village irrigation work, the management of turns of ir- 
rigation,.the enforcement of kudimaramat, -or the regulation of the distri- 
bution of water from any irrigation work to the fields depending on it. 


“65-C. The Local Government may, with the consent of a local 
board, make over to the local board, subject to such conditions as may 
be agreed upon, the management of any institutidn or the execution or 
maintenance of any work or the exercise of any power or the perform- 
ance of any duty not provided for in this Act. ig 


56. For section 67 of the said Act, the following section shall be 
substituted, namely :— e 


‘67, (1) The sanction of the local board shall be obtained for all 
proposals for fixing or altering the number, designations and grades 
of its officers and servants and the salaries, fees and allowances payable 
to them. 


(2) Such proposals shall be taken into consideration by the local 
board only at the instance of its president and the local board may 
sanction them with or without modifications : 


Provided that no proposal adversely affecting any officer or ser- 
vant of the local board who has been in the permanent service of she 
local board for more than five years and is drawing a salary of not less 
than fifty rupees per mensem shall be considered except at a special 
meeting convened for the purpose and no such proposal shall ke given 
effect go, unles® assented to by at least one-half of the members then on 


the board.” a è e 


57, For section, 68 of the said Act, the following section shall be 
substituted, namely:-* 


“68. (1) Every district board shall, if so required by the Local 
Government, sanction a post of district engineer,*a post of district 
health officer and a post of district panchayat officer. 


(2) The salaries of these officers shall be fixed by the district 
board subject to the approval of the Local Government, 7 


Transfer of 
institutions, 
works, etc., 
to panchayat, 


Transfer of 
village forests 
to panchayats, 


Transfer of 
functions ine 
respect of 
irrigation 
workg to 
panchayats, 


Govern- 
ment’s power ® 
to add to 
functigns of 
local boards. 


Substitution 

of new section 
for section 67, 
Madras Act 
XIV of 1920, 


Officers and 
servants of 
local board. 


Substitution 
of new section 
for section 68, 
Madras Act 
IV of 1920. 
The district ° 
engineer, 
health officer 
and pancha- 
yat Officer, 


> 


be 


Amendment 
of section 69, 
Madras Act 
XIV of 1920. 


Sabstitution 

of new section 
for sect¥on 70, 
Madras Act 
XIV of 1920, 


Filling up of 
appointments 
other than 
those of 
Gistrict engi- 
neer, health 
officer and 
panchayat 
officer. 


Amendment 


of section 71, . 


Madras Act 
XIV of 1920. 


Amendment 
of section 72, 
Madras Act 
XIV of 1920, 


110 THE MADRAS LAW JOURNAL SUPPLEMENT. [xl OF 1930, 


(3) Every such officer shall devote his whole time to the duties 
of -his office and shall not engage in any other ioii trang or 
business. ® ’ 

(4) No such officer shall be removed from Sac except with ‘the 
consent of the Local Government. Such consent shall be®*given if the 
removal is recommended by a resolution o® the district board paSsed at 


` a meeting called\for the purpose and supported by the potes of not less 


than two-thirds df the sanctioned strengt of the board. 7 

58. In sub-@ction (1) of section 69 ‘of the said Act, for the os 
“or district health officer” the words “ district health OCET or district 
panchayat officer ” shall be substituted. 


59, For section 70 of the said Act, the following section shall be’ 
substituted, namely :— i i 


“70, Excepting the district engineer, the district health officer 
and the district panċhayat officer all officers and servants of a local 
board shall be appointed by the president in, accordance with any rules 
which the Local Government may, have made in this. behalf : 

- Provided that in ĉase of emergency — ; 

‘(a) the president may appoint RE E such aicen or 
servants as may in his opiniog be required for ‘thé purposes ‘of this Act 
and the employment .of whom for any particular work ‘has mót been 
prohibited by any yesdlution of the local board; and uo : 

(2) every appointment made under clause (a) shall be ‘coors 
by the president to the local board at its next meeting.” 

60.- In sub-section (1) of section 71 of the said Act— 

Ci) in the opening paragraph, for the words, and figures, “provi- 
sions of sections, 68 and 74 and any rules made by the Local Govern». 
ment ” the words “ provisions of this Act and of any rules which the 
Local Government may make ” and for the words “on the staff of all 
local boards in the @istrict,” the words “ on its staff and on’the staff of 
all taluk boards and panchayats in the district ’’ shall be substituted ; 

Gi) clauses (a) to (A) shall be re-lettered as clauses (4) to (2) 
respectively ‘and the oe clause ‘Shall: be inserted as clause (a), 
namely :— ' , 
a) fixing the grades and scales of salaries, fees and allow, 
ances ’ 

(iu) in aidie (C) as re-ettered, for the words “ and acting 
allowances ” the words: "acting allowances and: travelling: allowances ” 
shall be substituted ; 

+ (iv) in ‘clause (f) as re- lettered, for the words “ contributions 
towards pensions may be paid” the words es pensgonary contributions 
shall be paid ” shall be substituted ; and e 

(v) in proviso (i), for the words “ and leave allowances, gratuity 
ow pension granted under these regulations ”, ” the words <‘ ‘leave allow- 
ances, teavelling allgwances, pension or gratuity provided for in such 
regulations ” shall be substituted. 


01, In section 72 of the said Act— e 


e 
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(i) for the word “fine” the words “censure, fine, withhold 


promotion from ” shall be gubstituted ; 


(ii) after the words “' officer or servant of the local board,” the 
worgls in igs service ” shall be inserted ; and 


iii) for the wordse“ or the district health eal the words 


“ the district hgalth Sflices or the district panchayat ” shall be 
substituted. e 
62. For section 73 of the said Act, the followisg section shall be 
substituted, namely:-s- : 


s 
"73, (1) The Local Government may grant leave to the district 
engineer, the district health officer and the district panchayat officer 
and the president of the district board may grant leave to all other 
officers and servants of the district board. 


(2) The president of a taluk board or panchayat may grant leave 
to all officers and servants of the taluk board or panchayat, as the case 
may be.’ 


63. In sub-section (1) of section 7+ of the said Act, after the 
words “ to be employed ” the words “by it ” shall be inserted. 


64. After section 74 of the said Act, fe folowing section shall be 
added: pemiely: — 


“IEA, (1) Aotwidstanding anything contained in this Act, the 
Local Government may, by notification, constitute any class of officers 
or servants of local boards into a local fund service for -the Presidency 
of Madras : . 


. Provided that no notification shall be issued “under this sub-sec- 
tion— š 

(i) unless all the local boards concerned have been consulted in 
respect thereof ; and 


(i) unless a majority of the local Boardi w consulted have ised 
astesolution supporting such issue. 

(2) Upon the issue of a notification under sub-section (1) the 
Local Government shall have power, subject to the provisions of sec- 
tion @01-A, to make’ rules to regulate the classification, methods of 
recruitment, conditions of sefvice, pay &nd allowances, and discipline 
and conduct of the lacal fund service thereby constituted and such rules 
may vest jurisdiction*in relation to such service in the Local Government 
or in such other authority or authorities as may be prescribed therein.” 


65. Before section 75 of thésaid Act, the following section shall 


be inserted, namgly :— 


e ‘ i P e 
"74-B. in every district, a land-cess being a tax on the annual 
rent value of lands shall be levied in accordance with the, provisions 
hereinafteņ contained in this Act.” 
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66. Im section 75 of the said Act, 

(i) in sub-section ( D— 

(a) for the words “ The district board: may determine” the words 
“ A district board may by a resolution determine ” shall be, substitufed ; 

(8) items (i) and (ii) shall be omgtted and items (iii) te (v) re- 
numbered as (iXto (iii) respectively; > ° ọ 

(c), iin ite (ii) as renumbered, fer the words “tax on houses ” 
the word “house¥ax” shall be substituted; and ° 

(a) the following shall be inserted as a proviso at the ‘end: — 

“ Provided that nothing in this sub-section shall be deemed to 
enable a district board to levy a house-taz in any area in which, prior to 
the first day of April 1930, a house-tax was not Yevied. i in pursuance of a 
resolution of the district board under this sub-section.” 

(ii) sub-section (2) shall be re-numbered as sub-section °(3) and 
the following shall be inserted as sub-section (2), namely :— 

“ (2) (a) A panchayat may recommend to the Locai Government, 
as convenient and suitable to the village, . any tax, not being a land-cess 
or a tax which may be’ levied in the village by a district board ‘under 
sub-section (i) or under section 76, and on such recommendation the 


‘Local Government may, by notification, sanction its levy in the village. 


(b) No recommendation for the levy of any tax shall ‘be submitted 
by a panchayat untler clause (a) unless such levy is sanctioned by a 
resolution of the panchayat supported by not less than one-half of jts 
sanctioned strength at a meeting specially convened for the purpose.” 


(iii) in sub-section (3) as re-numbered— 


(a) in clause (a), after the word “ taxes ” the words “ and tolls ” 
and after the word “ district ” the word “ and ” shall be insered ; and 


(4) in-clause (4), after the words “ any resolution ” the words ~“ of 
the district board ” shall be inserted and for the words “reported to 
the Government ” the words “reported to the..Local Government.” 
sha!] be ‘substituted ; and 


(iv) after swb-section (3) as re-iumbered, the following - » sub-sec- 
tion shall be inserted, namely :— 


““(4) Where a resolution under‘sub-section-(I) or ʻa notification 
under sub-section (2) has taken effect for a particular year, no proposals 
toalter the rates or date fixed in such resolution or notification so far 
as that Year is concerfled shall, without the sanction of, or a directign 
from, the Local Government, be taken into consideration by the district 
board ox, panchayat, as the case may be.” S ; K 


67. In section 76 of the said Act— i bd 


(i) after the words “£2 district “board maf # the words “ by a 
resolution ” shall be inserted ; : : 


Cii) for the words * “entering or leaving by railway any’ place of 
pilgrimage situated in the district ” the words ` "travelling by ‘railway from 
wy station notified under section 110‘in or near any local area 'in the 
district which is resorted to by pilgrims ” shall be substituted ; and 


(ii) in the proviso, for the words “ such a tax ” the words “such 
tax@ and for the words “ purposes other tham the improvement or 
development of the place of pilgrimage “the words “ purposes other 
than making arrangements for the health and comfort of thej pilgrims 

. “ . eee -@ a 
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resorting to, oy the improvement or development of, such local area ” 
shall be-substituted and the words “ except with the sanction of the 
Local Government ” shall Be omitted.’ 
68. For section 77 of the said'Act, the following section shall be 
subStituted, famely :— ' 
© e 
2 ° e 


“77. (1) (a) Any resolution of a district board etermining to levy 
any tax or toll under sub-section (1) of section 75 or under séction 76 
Shall specify the local limits of the area in which, the rate at which, the 
date from which and the period of levy, if any, for which, such tax or 
toll shall be levied. . : 

(2) When by any such resolution, a district board determines to 
levy any tax or toll for the first time or at a new rate, the president of 
the district board shall forthwith publish a notification in the prescribed 
manner specifying the particulars referred to in clause (a) and contained 
in such resolution. 

(2) Any notification of the Local Government sanctioning the 
levy of any tax in a village under sub-section (2) of section 75 shall 
specify the particulars referred to in clause (a) of sub-section (1) and 
be published in the prescribed manner.” x 

69. For section 78 of the said Act, the following section shall be 


substituted, namely :— ey. ; 
e 


“78. The land-cess shall be levied on the annual rent value of 
all occupied lands on whatever tenure held and shall consist of a tax of 
one anna and a half in the rupee of the annual rent value of all such 
lands in the district. ” oo 

70. In section 79 of the said Act— 

(i) for the opening paragraph beginning with the words “ If the 
president of the district board notifies” and ending with the words 
“ calculated in the following manner,” the following paragraph shall be 
substituted namely :— 

“ The annual rent value shall, for the purposes of section:78, be 
calculated in the following manner”; oe is 
° (ii) in clause (i)— s % 

(a) for the word ‘land’ in both the places where it occurs, the 
word ; lands’ and for the words‘ for its irrigation, ’-‘the wbrds ‘ for 
their irrigation ’ shall be substituted jand > 

(2) the wérds ‘ of such lands’ occurring at the end shall be 
omitted ; z A 

(iii) for clauses (iii) and (iv), the following clauses shall be sub- 
stituted, namely :— , A es 

“ Gii) In the case of lands held on any other tenure, the annual 
rent payable to the landholder, sub-landholder or any other intermediate 
landholder holding on an under-tenure created, continued or recognized 
by a landholder or sulylandholder, as the case’ may be, by his tengnts, 
together with any water-rate which-may be payable for their irrigation, 
shall be taken to be the annual rent value ; and. where such lands are 

M—15 
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occupied by the owner himself or by any. person holding the same from 
him free of rent or at a favourable rént, the annual rent value shall be 
calculated according to the rates of rent usu#lly paid by occupancy ryots 
for ryoti lands in the neighbourhood with similar advantages, together 
with any water-rate which may be payable for the irrigatior® of the lands 
so occupied. e å ° 
(iv) In thy case of lands. the assessmeht or rent 8f which is paid 
in kind, the annuŅ rent value shall be cal@ulated accogding to the rates 
of rent establishet or paid for neighbouring lands of a similar descrip- 
tion and quality, together with any water-rate which may be payable for 
the irrigation of the lands first, mentioned, or if such method of calcula- 
tion is, in the opinion of the Board of Revenue, impracticable in any 
particular case, according to any method which the Board of Revenue 
may approve for that case :”; and i 
_(v) in the proviso after the words‘ any Jandholder ’ the words 
“or sub-landholder ’ shall be inserted. 
71. For section 80 of the said Act, the following section shall be 
substituted, namely :— 


e 

“ 80 (1) The district collector may, by notification or otherwise 
require every landhelder being a proprietor of an estate falling under 
clause (a), (4) or (c) of the definition of ‘estate’ in the Madras Proprie- 
tary Estates’ Village Servic® Act, 1894, and every sub-landholder, with- 
in the district, to ffrnish him with an accurate list of the lands held by 
him, whether occupied by tenants or by himself, specifying the particu- 
lars referred to in'sub-section (2), . 

i (2) (a) The list furnished by a landholder wider sub-section (1) 
shall specify— : : ` ' i 

(i) in the case of lands held by a sub-landholder under him, the 
kattubadi, jodi, poruppu or quit-rent ‘payable to him by such sub-landhol- 
der ; ‘and mie) a , ' 

(ii) in’ the Case of any other Jands' occupied by the landholder, 
the annual rent vale thereof exclusive of the water-rate, if any, payable 
by his tenants direct to Government. ; 

(4) The list furnished by the sub-landholder under sub-section 
(i) Shall specify the anjtual rent value of the lands occupied by him, ex- 
clusive of the water-rate, if any, payable by his tenant direct to Goverm 
ment. os pom PS 

(33 When two or more persons hold a revenue village or villages 
jointly, the landholder or sub-landholder shall, for the purpose of sub- 
sections (1) and (2), be the pers8n who is fecognized by the other joint 
holders as the senior joint holder or who, in case ef dispute, is recog- 
nized by the district collector as such.” ‘ 

72. In section 81 of the said Act~ 
e. .di) after the words ‘ furnished “by a landholder ‘ the words ‘ or 
sub-landpolder ” shall beinserted; -; | e 
- Gi) for the words ‘the last preceding section’ the word and figures 
* section 80 ’ shall be substituted ; . eo 

(iii) aftér the words ‘such landholder’ the words * or sub-landhol- 

der’ shall be inserted ; and ‘ < i ; 
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_(iv) the words ‘ for the tax due in respect of lands held by him 
as aforesaid ’ sMail be omitted. A . 


73. For section 82 of*the said Act, the following section shall be 
substituted, namely :— 
. e 
e _@ 


o va . 
“82. , Ifa landholdér or a sub-landholder shall nÉglect to comply 
with a requisition emade undef section 80 within six months from the 
date of receipt by him of such requisition he shall be Mable to a penalty 
not exceeding fifty rifpees for every, day's delay after the expiry of the 
six months, until the list be furnished or, until the annual rent value of 
his lands shall have been fixed by the district collector as provided in 
section 83. The amoufit of such penalty shall be fixed by the district 
collector and shall be recoverable as an atrear, of land-ceés,’ 

74. In section 83 of the said Act, for the words ‘ any, landholder ’ 
the words ‘a landholder or sub- Jandhoider ’ , for the words ‘ six months 
aforesaid ’ the words and figures * period of six, months referred to in 
section 82 ° and for the words ‘ lands held by such landholder as afore- 
said’ the words ‘ lands of such landholder or sub- landholder ’ shall be 
substituted. 


75. In section 84 of the said Act, for thé words ‘ such list’ the 
words ‘ such list’ and for the words ‘the last preceding section’ the word 
and figure ‘section 83’ shall be substituted, - 


76. In section 85 of the said Act, for” the ‘words ‘furnished to him 
as aforesaid ’, the words * furnished to him by a Ifndgolder or sub-land- 
holder’, for the words * such landholder ’ the words ‘ such Jandholder or 
sub- landholder’, for the'words ‘such amended list’ the words ‘ the list as 
so amended’, and for the words ‘lands held by him as aforesaid’ the 
words ‘lands of such landholder or sub-landholder’ shall be substituted. 

77. In section 86 of the said Act— 

(i) in sub-section (1), for the words ‘under the last preceding 
section’ the words and figure ‘under section 85’ shall be substituted; and 
Gi) in sub-section (2) for the word ‘when’ the words ‘ on which’ 
shall be substituted ; and after the words ‘ to the landholder ’ the words 
“or sub- landholder’ ‘shall be inserted ; e 
(iii) in sub-section (3), after the words ‘order made,’ the words 
“by the Board of Revenue’ shall be inserted. 
_ 78. In section 87 of the said Act, for thé “words ‘ land held’ the 
Words * lands held ’ shall be substituted. 


79, For section 88 of the said Aot, the following section shall be 
substituted, namely :~~ 


“B8, Every landholder And sub-landholder shall pay tp the , 
district collector.or other officer empowered by him 'to receivg it, the 
Jand-cess due in respect of lands held by him exclfsive'of the amount 
of such cess, if any, payable by the sub-landholder or landholder as the 
case may be and by the tenant, on or before such dates and in Sich 
jnstalments as the district collector under the general orders of the 


Substitution 
of new section 
for section 82, 
Madras Act 
XIV of 1920, 


Penalty for 
failure to 
furnish such 
lists. 


Amendment” 
of section 83, 
Madras Act 
X1V wf 1920, 


o 
Amendment 
of secfion 84, 
Madras Act 
XIV of 1920, 
Amendment 
of section 85, 
Madras Act 
XIV of 1920. 


Amendment 
of section 86, 
Madras Act 
XIV of 1920, 


Amendment 
of section 87, 
Madras 

Act XIV of 
1920. 


Substitution 
of new section 
for section 88 
Madras Act 
XIV of 1920. 


Payment of 
*jand-cess by e 
landholders 
and sub-land- 
holders. 


Amendment 
of section 89, 
Madras 

Act XIV of 


1920; e z 


t 


Amendment ' 


of section 90, > 
Madras 


Act XIV of 


1920. 


s 
Sabstitation. 
of new sec-: 
tion for sec-n 


tion 91, 
Madras Agt 


XIV of 1920, 


° 
T16 THE MADRAS LAW JOURNAL SUPPLEMENT. [XI OF 1930: 


Board of Revenue may, by notification, declare. And if such lands be 
occupied by a tenant payiħg water-rate direct to- Goternment, such 
tenant shall pay to the district collector tęgether with the water-rate 
the land-cess due on the amount of sich water-rate : 

Provided that in all cases where a person holds lands with or 
without a right of occupancy as an integmediate landholdereæn an 
undertenure crated, continued or recognizgd by®a langlholder or sub- 
landholder, it shl: be lawful for the landholder'or sttb-landholder to 
reċover from su intermediate landholder the whole of the'cess paid 
by the landholder or sub-landholdér in’ respect of'lands held by such 
intermediate landholder less one-half the cess assessable on the amount’ 
of-any kattubadi,- jodi, poruppu ‘or: ‘ quit-rent payable by such inter- 
mediate landholder to the latidholder or sub- -lanqholder : 

’ Provided also that in the. case of lands occupied by tenants; it 
shall be lawful for the jandholder. sub-landholder or any other inter- 
mediate'landholder, as the case may be, to recover from his tenant 
one-half of the amount payablé by such landholder, sub-landholder or 
intermediate landholder i in respect of the lands so occupied.” 


80. (1), In’ section 89 of, the said Act— 
(i) for the words ‘ or intermediate landholder ’ after the words 
‘Every landholder ’ the words ‘ sub-landholder or any other intermediate 

landholder ’ shall be substituted ; ie 

(ii) for theeyords ‘ collecting or recovering the portion which: 
may, þe due to him, under „te provisos to the last preceding section,’ 
the. ‘words and figures“ recovering, any. amount which may be due to 
him. under the provisos to section 88,’ shall be substituted ; 

Gii) ‘for the word‘ remang, thg word ' Regulation shall be: 
substituted „and, uo 


Civ) the words ‘ collettion and ’ Sha be duchies: 


(2) To the same section the ee Explanation shall be 
addėd, nameg: —_ 


“ Explanation—A landholder ` ‘or sub-landholder ‘shall, in 
recovering’ the‘ amofint due to him, undér the first proviso to section 
88 ‘from ‘the iritermédiate landholder referred to therein, be entitled to’ 
exercise the powers and be subject to the penalties specified in this 
section, as if the intermediate landholder were a tyot with whom a patta 
and muchilika had been exchanged and the provisions of the Madras 
Estates Land Act, 1908; shall; so far 'as may be, pe applicable Hano, 


&1. In section 90 of the said’ Act— 


(i for the words and figures * coming , within the mean of 
clause (iii) of section 79,’ the words and figures ` to whom clause Hs of 
séction 79 applies’ and ‘for thé’ word ‘ tax’ the ware ‘ cess ’ shall be 
substituted ; and : 


(ii) the word ‘ whole’ occurring before the words “annual rent 


value’ shall be omitted. A 


82. For section, 91° ‘of the said Act, the following, section shall be 
substituted, namely = l ; 


r 


e 
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“QI, Ifa landholder or sub-landholder shall, on any date fixed 
by the district? collector under section 88, have failed to pay either in 
whole or in part the cess gue by him in respect of his lands or ifa 
tenant shall have failed to pay either in whole or in part the cess due 
by him on the water-rate payable direct by him to Government in 
respeq of lands occupied by him, the said cess or such part of it as 
remains unpaid shal be recoverable as if it were an aryear of révenue 
under the Madras Reverfue Recovery Act, 1864, ang the provisions 
contained in section 42 of tht said Act shall be appfcable to all lands 
brought te sale for arrears of cess.’ 

83. Section 97 of the said Act and the heading sare shall be 
omitted. -- 


84. For sections 93, 94, 95 and 96 of the said Act and the head- 
ing occurring before section 95, the following sections shall be substi- 
tuted, namely :— 


“93, (1) If the district board by a resolution determines that a 
profession tax shall be levied in any local area—, 


every company which, after the date specified in the notification 
published under clause (8) of sub-section (1) of sgction 77 transacts 
business in such local area for not less than sixty days i in the aggregate 
in any half-year ; and . ä 


every person who, after the said date, in any*half-year— 

(a) exercises a profession, art or calling or transacts business 
or holds any appointment, public or private— 

(i) within such local area for not less than sixty, days in the 
aggregate, or 

(ii) without such local area, but who resides in it for not less 
than sixty days in the aggregate ; or 


(4) resides in such local area for not less than sixty days in the 
aggregate and is in receipt of any pension or income from investments 


shall , pay a half-yearly tax assessed in accordance with the. rules in 
Schedule IV. 

(2) A person shall be chargeable under fhe class appropriate to 
his aggregate income from all the sources speoified in sub-section (1) 
4s being liable to the tax. 

23) Jf a company or person proves that it or he has „paid the 
surf glue on a@count of.the profession tax levied under this Act, or the 
companies or profession tag levied yuder the Madras City Municipal 
Act, 1919, or thé Madras District Municipalities Act, 1920, or any tax 
of the nature of a p?ofession tax imposed under the Cantonments Act, 
1924, for the same half-year to any local board or municipal council or 
cantonment authority in the Presidency of Madras, such company or 
person shall not be liable by reason merely of change of place of busi- 
ness, exercise of profession, art or calling, appointment or residence to 
pay to any other local board, municipal council or fantonment authority 
more than the difference between such sum and the amount to which it 
or he is otherwise lifble for the profession or companies tax for the 
. half-year under this Act or any of the aforesaid Acts. 
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(4) Nothing contained in this section shall be deemed to render 
a person who resides within the local limits of one local tuthority and 
exercises his profession, art or calling or transacts business or holds 
any appointment within the limits of any other local authority or autho- 
rities liabe to profession tax for more than the higher of-the. amounts 
of the tax leviable by any of the local authorities.. In such a case fhe 
Local Government shall apportion the taf betwgen the local authori 
ties in such manker as they may con fit and*the decisién of the Local 
Government shal} be final. ‘ 
94. The profession tax leviable from a firm, association or joint 
Hindu family may be levied from any adult membe? of the firm, associa- 
tion or family. : 


94-A; (1) If a company or person employs a servant or agent 
to represent it or him for the purpose of transacting business in any local 
area, such company or person shall be deemed to transact business in 
the local area and such servant or agent shall be liable for the 
profession tax in respect of the business of such company or person 
whether or not such servant or agent has power to make binding con: 
tracts on behalf of such company or person. 

(2) Where one company or person is the agent of another com- 
pany or person, the former company or person shall not be liable sepa- 
rately to the profession, tax ọn the same income as that of the principal. 

95. ,The prefession tax levied in any village shall be credited to 
the village fund. The panchayat and its president shall exercise the 
powers regarding the assessment and recovery, of the tax ‚conferred, by 
Schedule IV. 

96. If the profession tax due from any company or person is 
not paid, the president of the panchayat shall cause a notice to be served 
on such company or person to pay it within fifteen days of the date of 
such service. 


` "96-A. All sfatements made, returns furnished or accounts or 
docuinents produceg in connexion with the assessment of profession 
tax by any company or person shall be treated as confidential and 
copies thereof shall not be granted to the public.” 

085. ‘In section 97 qf the said Act— 

(iJ for the words ' president of the taluk or union board as thee 
case may be’, the words ‘ president of the panchayat’ shall be substitu- 
ted ; 
i (i) for the words ‘persons occupying such building or faa’, 
the words ‘ persons occupying suth, buildirfg, Jand,; hetel, boarding or 
lodging house, club or residential chambers’ shall be substituted ; and 

(iii) the word * trade’ occurring after the words ' profession, att’, 
shall be omitted. . 

86. For the heading * Tax on hotfses’ of sections 98 to 103 of the 


*said Act, the heading.‘ House-tax ’ shall be substituted. , 
e 
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87, F or gection 98 of the said Act, the following section shall be 
substituted, namely :— | 
se pha 7 e 


* “og, If the district board by a resolution determines or if the 


Local Governnfent notifiés that a house-tax shall fbe ievied in any 
village, such tax ghall, at the rate and from the dagfe specified in the 
notification published under clause (4) of sub-secti6n (1) or sub-sec- 
tion (2) of section 77, as the case may be, be levied on all houses 
situated within the village, subject to the conditions laid down in the 
rules in Schedule IV.” 

88. In section 9% of the said Act— 

(i) in clause (a) after the words ‘educational purposes’, the 
words.‘ including hostels’ shall be inserted, and after the words ‘ open 
to, the public’ the words ‘public buildings used for the charitable 
purpose of sheltering the destitute or animals and such ancient monu- 
ments protected under the Ancient Monuments Preservation Act, 1904, 
or parts thereof as are not used as residential quarters or as public 
offices’ shall be added ; and 
_ Gi) in clause (4) after the word ‘ purpose¢’ the words ‘and such 
hospitals or dispensaries maintained by railway administrations as may 
from time to time be notified by the „Local GAernment’, shall be 
added ; and 
Gii) the following Explanation shall Be added at the end, 
namely :— 

" Explanation—The exemption granted under this section shall 
not extend to residential quarters attached to schools and colleges not 
being hostels or to residential quarters attached to hospitals, dispen- 
saries and libraries.” 


89. For section 100 of the said Act, the following section shal! 


be substituted, namely :— 


"100. The house-tax shall be levied every half-year and shall, 
save as otherwise expressly provided in Schequle IV, be paid bythe 
puner of the house within thirty days after the commencement of the 

alf-year.” 


e 90. For section 101 of the said Act, ‘the following section shall 


be sifbstituted, namely :— 
ee . e 


e 

“101. (1) When any house has been vacant for sixty or more 
consecutive days in any half-year, the president of the panchayat shall 
remit so much, not exceeding one-half of the amount of the tax, asis 
proportionate to the number of days during which the hpuse was 
vacant in the half-year. 

(2) Every demand for remission under sub-section (1) shall be 
made during the half-year in respect of which the remission is sought 
or in the following half-year and not afterwards. i 4 
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(3) (a) No demand for such remission shall he entertained 
unless the owner of the house or his agent has previously thereto given 
notice to the president of the house being® vacant and the period in 
respect of which the remission is made shall be calculated from the 
date of delivery of such notice. e s 


__,, (ð) Every such notice shall expire¢with the half-year turing 
which itis so d&ivered and shall have no effect thereafter.” - i 
91, „After sdction 101 of the said At, the following section shall 
be inserted, namely :— a 


" 101-A. (1) Whenever the title of any person, primarily liable to 
the payment of house-tax on any house, to or over such house is trans- 
ferred, the person whose title is transferred and the person to whom 
the same shall be transferred, shall within three months after the execu- 
tion of the instrument of tranfer or after its registration if it be register- 
ed, or after-the transfer is effected if no instrument be executed, give 
notice of such transfer to the president of the panchayat. i 

(2) In the event of the death of any person primarily liable as 
aforesaid, the person to whom the title of the deceased shall be trans- 
ferred, as heir or other%ise, shall give written notice of such transfer to 
the president within one year from the death of the deceased. 


(3) The notfce'to be given under this section shall be in such 
form as the president may qdjrect and the transferee or the person to 
whom the title passgs, &s the case may be, shall, if so required, be bound 
to produce before the president any documents evidencing the transfer 
or succession. a 
.: .+(4) Every person who makes a transfer as aforesaid without 
giving such notice to the president shall, in addition to any other 
liability which he incurs through such neglect, continue liable for the 
payment of. house-tax assessed.on the house transferred until he gives 
notice or until the transfer shall have been recorded in the village 
registers, but nothing in this section shall be held to affect the liability 
of the transferee for the payment of the said tax.” 


92, For sectién 102 of the said Act, the following section shall be 
substituted, namely :— 
e “© ı ©. 
re . i e , Pa , : 


$ e 
“102. (1) (a2) Ifany house ina village is constructed or re: 
constructed, the owner shall give notice thereof to the ' pgesident ofathe 
panchayat within fifteen days from the date of completion or occupation 
of the house, whichever is earlier® ° 


© > » ‘(Ay If such date falis within the last two moftths of «a half-year, 


e the owner shall, subject to notice being given tinder clause (a), be en- 


+ titted tə a remission of the whole of the tax or enhanced tax, as’ ‘the 
casé mayebe, :payable,in respect of the-house for that half-year. 


_ _, -(c) If suck date falls within the first four months of a half-year. 
the cavner shall, subject to notice being given unter clause (4), be en- 
titled to aremission of so much not exceeding a half of the tax or 
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enhartced tax, a the case may be, payable in respect of the house for that 
half-year as is proportionate to the number of days in that half-year 
preceding such date. e 


: (2) (a) If any house in a village is demolished or destroyed, the 
owner ghall, until notice thereof is given to the president, be liable at 
his discretion for the payment of the tax which would have been pay- 
able had the hou%e not beef demolished or destroyed. 

(4) If suchsnotice is given within the first two ronths of a half- 
year, the owner shall be entitled to a remission of the® whole of the tax 
payable in respect of the house for that half-year. 

c) If such notice is given within the last four months of a half- 
year, the owner shall be entitled to a remission of so much not exceed- 
ing a half of the tax payable in respect of the house for that half-year 
as is proportionate to the number of days in that halffyear preceding 
the demolition or destruction as the case may be.” 

93. After section 102 of the said Act, the following section shail 
be inserted, namely :-— 


"102-A. (1) If any area is included within, a village the owner 
of every house in such area shall— 

(a) if the date of such inclusion falls within the last two months 
of a half-year, not be liable to pay any houge-tax in respect thereof for 
that half year ; and ae 6. os 

(4). if such date falls within the first four mofiths of a half-year, 
be entitled to a remission of so much not exceeding a half of the house- 
tax payable in respect thereof for that half-year as is proportionate to 
the number of days in that half-year preceding such date, 

(2) If any area is excluded from a village the owner of every 
house in such area shall be entitled— 

(a) if the date of such exclusion falls within the first two months 
of a half-year, to a remission of the whole of the house-tax payable in 
respect thereof for that half-year ; and. 

(4) if such date falls within the last four months of a half-year, 
to a remission of so much not exceeding a half of the house-tax pay- 
able in respect thereof for that half-year as is proportionate to the 
number of days in that half-year preceding such edate. e 

° (3) No remission shall be granted under ‘sub-section (23 in res- 
pect of any house unless an application for such remission is made to 
the*pyesident within three months from the date of the exclusien of the 
area in which the house is situated. ” 7 
94. In secttcn 103 of the said Act— 
(i) in the firsf sentence— 


(a) for the words ‘union board’ the word ‘panchayat’ and for the 
words ‘in union’ the words ‘in the village’ shall be substituted ; and 
(2) the words ‘or occupier’ shall be omitted ; and . œ 


(ii) in the second sentence, for the words ‘tauk board’ the words 
‘district board’ and for the words ‘any classes of houses’ the words ‘the 


owners of any class of houses’ shall be substituted. ° 
95, In section 104 of the said Act— ; 
N—16 ' 
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(i) in sub-section (1)— f 


‘(a) for the words ‘president of the district Beare notines’ inder 
section 77’, the words ‘district board by a eegsonition determines’ shall 
be substituted; pand, + 


: (@)..after the. word ‘notification’-at the aa aris aed figue- ‘Dub: 
lished. under clauce (4) of sub-section.(1) of See 77 ae be added ; 

(ii) in sub-section (2)— » -> e Po oa 

` i (a) for thi word ' rules’ the word ‘regulation’ sttail be substituted ; 


(H after the words’ ‘framed by the board” the ‘words ‘ in this; 
behalf’ shall be inserted ;° a 


50) for’ the words: ‘toll-gates’ and ‘toll- ‘pate’ the words ‘toll-. 
stations’ and ‘toll. station’ shall respectively be substituted.; and , 


(a) for. the words ‘and animals’ the words. ‘palanquins or. animals 
or in respect of himself as the case may .be’ shall be substituted; 


iii) in sub-section B)— . 
(a) after the word ‘carts’ the word ‘ salatiuins? Shall: ie inserted. : 


(4) in clause (c), for the words ‘by the district board’ the words 
and figure ‘under sub-section (2) shall be substituted ; 


-,  (c) in clause (d), the word ‘or’. at the end shall be omitted ; 


(d) in clause (2), the word ‘or’ shall be added at the end ; 


(e). after aue (e), the followmg’ . clause shall be inserted, 
ii m. on wi e 


“A conveying a mémber of the Auxiliary Force, radia, or of ‘the 
Indian J’erritor.al®¥orce, in uniform and- on: auty or proceeding to 
or: ee. from duty; nand oy . 


Cf) itfthe: Hast paragraph, forthe words ‘ or local board servants 
on vay the words “local board officers ditd servants on duty or members 
of the Auxiliary Force, India, or. «of the Indian Territorial Force, in 
uniform and on ed or proceeding to or. ree from au shall be 
substituted ; and ; N TET hoe 


‘o iv) in Bien (4) for'the E P or bridge” in both the 
pie where they occur, the word" 'toll-station” shall’ be substituted. ` 
96: In'sectiĝn-106 of -thesdid Act— 


“() (a) in stib-section (1) for the words | ‘shall construct foll-bars, 
dites and ‘gate: keepers’ statidns” the words “shall construct toll-stations 
and may construct toll,b&rs” and for the word: "by- Jaws’ the word ‘regula. 
tions’ shall be’ substituted ; and” 


LAJ to the same “sub-section, ‘the following. pipviscs shall be 
added, namely :— 


Pee 
“ Provided that the Local*Governmént may, efter generally‘or in 
any particular case, issue such orders as they maytleem fit for. regulat- 
ing the number and location of toll-stations ang determining in the 
case: “of neighbouring local authorities’ “Which of the local authorities 
shall’ be i in ‘charge “ “Of ‘particular’ ‘tolifstations and how much of the 
revenie realized ‘by:any such local authority from a toll-station or toll- 
stations*in its.charge.shall.. ae paid to. another Reis hbouting Ascot 
authority: s > >o ` 
è Provided further that after the coming ‘into force of ihe Madřas 
Local Boards (Amendment) Act, 1930, no.new toll-station shall be-opened 
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by ‘any'‘distrigt board within twenty ‘miles of another ‘toll-station, 
whether. in: the ‘same district or not, without the Revo sanction of 
the Local: Government ; ” and dar i 

(ii) in’ sub-section (2), for the words ‘ ‘toll- bar, eek or.station’ in 
both the plates where they geou, the word ‘toll-station’ shall be sub- 
stitut®, 


97. In section {07 ofthe said Act— d 
-1(i) in subssection (1), for the words ‘toll-bar, t or station’ the 
P ‘toll-station? shall be substituted ; and 
Gi) in sub- section (2), for the words ‘as the district board may 
prescribe ’ the words ‘as the district board may specify. shall be 
substituted. ` 7 ; nie: 
98, For section 109 of the Act, the following sectjon shall’ be. sub- 
stituted,, namely :— 


1 
‘ ‘yoo 


“109. (1) No person shall with intent to evade payment of toll 

cause a carriage, Cart, palanquin or animal— ` 

(a) to pass a toll-station in a rapid or surréptitious manners; 

(2) to pass a toll-station without stopping if he is ‘required by 
the toll- keeper to stop ; or 

LO to leave a road on which a toll Satioe has been placed and 
pass over any land within a quarter of a'mile thereffom, such land not 
being other a public es or land of which such person is: ne owner or 


+ hart 


occupier. = ET 
(2) No person shall refuse on damaid. to. pay the toll legally 

demandable: fom him or resist or refuse to permit the seizure and deten- 

tion of any article which may be seized and detained under section- 107.” 


99. For section 110 of the said Act, the following s section shal] be 


pabeututed Damiel: — Oe eset 
y ' it A st fa - 
te’ er ee S 

* 110, M1) Where a local area is 5 resorted to by pilgrims and the 
occasions for pilgrimage occur at intervals of yeas or only once or twice 
in a, single year, a tax on persons leaving such afee or its neighbetrhood’ 
By railway Shall be levied only for a specified’ period in tespect of each 
such occasion. Whore occasions for pilgrimage are more frequent or a 
placeef pilgriflage is one of perennial resort, the tax may be levied 


throughout the year. à ä 


(2) The océagion and the period of levy of the | tax shall, in con- 
sultation with the raflway administrations concerned and with the pre- 
vious “approval of the Local Government, ‘be’ determined by” ‘the’ district 
board,’ os f 


(3) If the district board by a resclution determines that, the tax 
shall be levied, such tax shall be collected ‘from the®date and during the 
period specified in the notification published ütñder clause (2) of sub- 
section (1) of section: ¥7 in pursuance of.such resolution as a surch&rge 


on the tickets of all passengers travelling by railway. from.any-one. pf the’ 


Amendment 
of section 107, 
Madras Act 
XIV of 1920, 


Substitution 
of new 
section for ° 
section 169, 
Madras 

Act XIV of 
1920, 


Evasion or 
refusal of 
payment of ° 


tolls, 
. 


Substitution 
of ew section 
for section ` 
110, Madras 
Act XIV of 
1920. 

Levy of 
pilgrim tax. 
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railway stations in or near the loca} area and named in such notification 

to any other railway station more than a specified distanci therefrom. 
(4) The rates at which the tax shall ®e levied on each class of 

tickets shall be determined by the district board but shall not exceed 





the rates in the following table :— e . 
° Tax bd 

hS ~~ —_— 
For limited ° Throughout 

\ periods, » : the year, 

(1) (2) (3) 

Rs. 4. Ð. RS. A. P. 

For first-class tickets ss aa 0 8 0 0 4 90 

For second-class tickets ea . 0 4 9 o 2 0 

For intermediate-class tickets... Ss 0 3¢ 0 0O 1 6 

= For third-class tickets oe ve 0 2 0 0 1 0 

5 Provided that the rates leviable on season tickets, if any, shall 


be determined by the district boardin consultation with the railway 
administrations concerned but shall not for a period of one month 
or any less period exceed six times the rates given in column (2) of the 
above table. 
(5) The Local Government may make rules not ‘inconsistent 
with this Act for regulating— j 
. (i) the collection of the tax, 
(ii) the payfhent thereof to the local board concerned, 
. Gi) the deduction əf any expenses incurred by railway admini- 
trations in the collgction thereof ; and 
(iv) the decision of disputes— 
(a) between local boards and between local boards and other 
local authorities ; and 
(4) with the previous sanction of the Government of India, bet- 
ween local boards and railway administrations in matters connected 
with the levy, collection or apportionment of the tax.’ 
Amendment 100. (1) Before, section 111 of the said Act, the heading ‘. Exemp- 
section 111, tion and Waiver ’ shall be inserted and to the same section, the following 
adras Act 
XIV of 1920, sentence shall be added, namely :— 
“ But nothing in this section shall be deemed to authorize the 
exemption of any person solely on the ground that he is a member of a 


local board.” | 

Insertion of (2) After the same section, the following section shall be added, 
new sections nam ely: B 

111-A in , 2 

Madras Act a ; e ° 
XIV of 1920, > o 
Power to “ I11-A. Subject to such restrictions and control as may be pres 
pite SE i cribed, a local board may write off any tax, toll, $fee or other amount 
taxes, tolls, ° whatsoever due to it, whether under a contract or etherwise or any sum 
etc, e payable in connexion therewith, if, ig its opinion, such tax, toll, fee, 
s * amount or sum is irrecoverable.” : 
Amendment 101% In section,l12Z of the said Act— ; 
of section 112, N A 

Madras (i) in sub-section (1)— 
A st, © (a) in clause (ii), for the words ‘the lofa] boards’ the words 


‘the Ipcal board’ shall be substituted ; 


e 
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. (8) in clause (iii), after the word ‘markets’ the words ‘ shops, 
stalls, and plifths ’ shall be inserted ; 


(c) in clause (vii), fer the words ‘a local board’ the words ‘the 
local board ’ shall be substituted ; and 
* — (@) if clause (ix), after the words ‘ public utility’ the words and 
brack&ts * (including agricuftural, industrial or trading concerns)’ shall 
be inserted ; agd ° é j 
(ii) in subsection (2),° before the words ‘be gpplicable to such 
purposes outside the local board area’ the words ‘ sWbject as aforesaid ’ 
shall be inserted. ° 


102. In section 113 of the said Act— Arran, 
pi 7 of section ; 
(i) in sub-section (1)— ee ey Pes 


(a) in clause (a), for the words “the local area for which it is X1V of 1920. 
established ’ the words ‘ the district’ shall be substituted ; and 

(4) in clause (4), for the words and figures ‘ company registered 
under the Indian Companies Act, 1913,’ the words and figures * com- 
pany as defined in the Indian Companies Act, 1913,’ shalt be substituted ; , 

(ii) in sub-section (2), for the words ‘the local area for which it 
is established ’ the words ‘ the district’ shall be substituted ; and 

(iii) in sub-section (3), for the words aad figures ‘in regard to 
the matters specified in sub-sections (1) and (2),’ the words and figures 
‘in regard to any of the matters specified in sub-se@tion (1) or (2) shall : 
be substituted. ; ° 

103. In section 114 of the said Act, fôr the words ’ for each union Amendment 


a union fund’ the words ' for each village a village ffind ’ shall be substi- FA E 
tuted. XIV of 1920. 


104. After section 114 of the said Act, the following section shall Maono 

n oo i new section 

be inserted, namely ; 114-A in 
Madras Act 
XIV of 1920, 


“114-A (1) Every district board shal! maintain a fund called Village 
a Village Development Fund which shall be constituted, controlled and a ec 
administered as provided in this section, ia 


(2) The fund shall comprise— j 


, (a) one-sixth of the land-cess levied in the district under section 
8, of : 


e (4) all sums contributed by the Local Government thereto, and 
(c) all other-sums which may be received for the purposes thereof. 


(3) All moneys derived from the sources specified in sub-section 
(2) shall be paid nto the account of *the district board but shall be 
credited to its Village Development Fund, 


(4) The funfl shall be utilized for the following purposes only :—. 
(a) the development of village communications, ° 
(2) the provision of water-supply, and wo Re a 
(c) the promotion of sanitation and publicehealth. a 
(5) The fund shall be administered by a committee consisting of 
the persons for the time being exercising the functions of the pr&ident «e 
of the district board and of the presidents of the taluk boards in the 


Amendment 


of section 115, 


Madras Axt 


XIV of 1920. 


Amendment’ 


of section 316; 


Madras ‘Act ° 


XIV of 1920, 


on 


Amendment 


of section 117, 


Madras Act 


XIV of 1920, 


Amendment 


of section 118, 
Madras Ac® » 
XIV of 1920, 
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district, © The personi ' exercising ‘the functions of the prppicent of .the 
district board shall be the president of the’ committee. 

(6) ‘All orders of cheques on ‘the fund hall be signed by ‘the pre- 
sident of the committee or by some peter duly authorized in that 
Petialf by him, - . oon ; : 

(7) The committee ail in’ each yea?; not pter than such” date 
as may be fixed hidi sub-section (1) of sectidh 117 for fhe submission 
by the district board of the . consolidated Budget, .subgiit to the Local 
Government a stat®ment.showing the probable receipts and a 
of the fund for the following year. e paa 

(8) The accounts of the fuñd shall be audited along with and in 
the same manner as the accounts of the district board and all the pro- 
visions of this Act or of any rules made thereundér which apply to the 
audit of the accounts of the district board shall mutatis mutandis- apply 
to the audit of the accounts of the fund. 

(9) Subject to such rules as the Local Government may ‘make in 
this behalf. the committee may make by- laws for the transaction of its 
business and for carrying, out any of the purposes for which it is consti. ` 
tuted, ” 


105. In Section 115 of the aa Act, ier fie Wor, rds ‘ the P 
to be placed to the credit of, and the. charges to be debited to, district, 
taluk and union funds’ the words ‘the charges tobe debited to, and 
the receipts to bepfaced to the crédit of village, taluk and district 
funds ’ shall be substituted. e 


106, In section, 116 of "he said Act— $ 
(i) in sub-section (1), for the words ‘his board’ ‘the words: ‘ the 
local board ’ shall be substituted ; and 
GÐ for sub-sections (2) and (3), the following sub-sections shal] 
be substituted, namely :— 
“(2) Every local board shall sanction the budget with such modi- 
ficatio’:, if any, as it thinks fit. 

(3) The budget of a taluk board and the budget of a panchayat 
shall, after being so Sanctioned, be, submitted ‘to the district board and 
the taluk board respectively. ‘Tf such budget fails to provide for the 
due discharge of all liabilities in respect of loans or for the maintenance 
of a working balance, the district board or the taluk board, as-the case 
maybe, may direct that apy part of such budget shall be so modified as 
to ensure*that such provision is made. ’ í 

107. In section 117 of the said Act— 
- ` (i) dn sub-section (1), for the words and figures * ret later than 
13th February imeach year’ the w ords ‘in each year, not later ‘than Such 
date as may be fixed in this ‘behalf by the Bocal Goverament’ and for 
the words ‘ of all local boards in ‘the district’ the wouds ‘ of itself 'and of 


aati 


e n’ e 


. all taluk boards and panchayats in the district’ shall be substituted ; and 


(ii) in sub- section (2), for the: words ‘ any part -of it shall be so 
* altered’ the words ‘any part of the budget shall be so modified’ shall 
be substiguted, Ż 
i Me ; 


108. In section 118 of the said Act, for tive words * may fix’ the 
w orde shall fix’ and for the words “local boards’ the words ‘taluk 
boards and panchayats ’ shall be substituted, 


* president of a panchayat ’ 
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MADRAS ACTS, 1930, 
° 109. If section 119 of the said Act, for the word and figures 


‘section 116 the words de ape figures ‘ sections 116 and 117’ shall be sub- 
stituted. 


-e 110. dn‘ section 120 of the said Act, for the words ‘receipts and 
expemditure of the local fuad ’ the words * the receipts. and expenditure 
of every local guad® shaj] be substituted. 


1I. After, séction 12 \*of the said Act, the is g section shall 
be inserted, namely : — 


“191-A» ‘Notwithstanding anything ‘contained in the Local 
Authorities Loans Act; 1914, the Local Government shall be entitled to 
recover in the manner provided by sub-section (3) of section 41 of this 
Act or by suit, any loan or advancé made to any local board for any 


purpose to which the funds of the said board may be applied under this 
Act.” 


112. In section 122 of the said Act 
(i) for the words ‘ The president of the taluk board in non- 
union areas and the president of the union board in union areas’ the 
words ` The president of a panchayat’ shall be substituted ; and 


(ii) in the proviso, for the words ‘ paid bythe taluk or union 
board from the taluk or union fund’ the’words ‘ paid by the panchayat 
from the village fund ’ shall be substituted? e 


113. In section 123 of the said Act— K 

Gy in sub-section (1), : 

@) for the words ‘president of a alite or upion board ’ the words 
shall be substituted; 


(6) for the words ‘ prove injurious to: the’ health of the neigh- 
bourhood’ the words ‘prove injurious to health or offensive to the 
neighbourhood ’ shall be substituted ; . 


_(c) the words ‘ with the approval of. the ‘loeal board concerned ’ 
shall be omitted ; and SEREN 

(d) after the words ‘ require the owner’ the words ‘or other 
person having control’ shall be inserted ; and 

(ii) in sub-section (2)— 

(a) for the words ' 
“substituted ; 


ë (2) fox the words “ local board’ in both the places where they 
occwt, and for the words ‘ board concerned ? the word ' paachayas: shall 
be substituted ; aad ` ° ie 


(c)}for the words ‘local board’s decision 
of the panchayat ° ‘Shall be. substituted. 
M4 In section 124 of, the said Act— 


a for” sub- section, D’ 
substituted, namely :— . 


shall be 


ee ` f 
an owner ’, the word$ “ any person ” 


” the words ° decision 


e 
“ (1) (a) The patichayat may, in the interests -of public health, 
řepulaie or prohibit the. washing of animals: or of clothes. or «other 
articles. or, fishing, in any public spring, tank, or well or in any public 
water-course or part thereof and may'set apart any -such ‘place for 
e 


Amendment 
of section 119, 
Madras Act 


XIV of 1920. 


Amendment 


of section 120, 


Madras Act 
XIV of 1920. 
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4 : 


Amendment 

of section 122, 
Madras Acte 
XIV of 1920. 


Amendment 


of section 123, 


Madras Act 
XLV of 1920. 


s 
Amendment 


eof section 124, 


the following aishaection: -ghall ebes Madras Act 


XIV of 1920, ° 


e 
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drinking or for bathing or for washing animals or cloths or for Any 
other specified purpose. 

(4) The powers conferred by clause G may, in the case of any 
private spring, tank, well or water-course, be exercised by the,panchay@t, 
with the consent of the owner of such place e 

(c) The panchayat may, in the interest gf public health, regulate 
or prohibit the washing of animals or of clethes or of other articles in 
any private spring tank, well or water-course from ‘which the public 
have a right to take water for drinking purposes ° ’ apd 

(ii) in sub-section (2), for the words ‘ taluk or union board ’ the 
word ‘panchayat’ and for the words ‘ within the limits of such board's 
jurisdiction’ the words ‘in the village’ shall be substituted. 


“Amendment 115. In clause (a) of section 125 of the said Act— _ 

= secioni 125, (i) after the word 'drinking’ the words ‘ or cooking’ shall be 

‘Act XIV of inserted; and 

1920, (ii) for the words ‘by a taluk or by a union board’ the words 
“by a panchayat’ shall be substituted. 

Substitution 116. For section 126 of the said Act, the following section shall 

ob new fas be substituted namely :-— 

section 126, F 

Madras Act 

XIV of 1920. bd 

Maintenance "126. Every panchaygt—— 

or T (i) shall majntdin in a cleanly condition all wells, tanks and 

be? ” reservoirs in the village which are not private property and may fill 

panchayats, them up or drain them when it appears necessary so to do; and 


(ii) shall have.control of all waterways in the village other than 
waterways which are, or are connected with, works of irrigation, not ' 
being private property and not being specially excepted by any order of 
the Local Government or of.the district board and may do all things 

e neccessary for the maintenance, repair and improvement thereof. ” 


Amendment 117. In sectiow 127 of the said Act, for the words ‘taluk or 

a aug 127, union board ’ in both the places where they occur, the word ` panchayat ’ 
adras b e 

Act XIV of shall be substituted? 

1920. 

Substitution e118. For section $28 of the said Act, the followin section shall 

of new section be subststuted, namely ° — 

for section e 

128, Madras 

Act XIV of e tg ° 

1920. . . . 

Contributions “128, Where a mosque, temple, muté or any plgce of religious 

E worship or instruction or any place which is useg for holding fairs, 

trol over festivals or for other like purposes is situated within the limits of a 


places of * taluk or village or in the neighbourhood thereof And attracts either 
pilgrimage, e throughout the year or on particular occasionsa large number of 
oe * pefsong, any special arrangements necessary for public health, safety, or 

' convenience, whethey permanent or temporary, shall Be made by the 
taluk board or the panchayat as the case may be and the taluk board or 
panchayat may require the trustee or other persom having control over 
such place to make such recurring or non-recurring contribution to its 
funds as the Local Government may determine.” 
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119. Afger.section 129 of the said Act, the FOTONE peacine 
and. section. sall be. resented namely :— = >à 


“ Private drainage: 


e 
* 1&2- A, A panchayat may, by notice, require ae owner or 
occupier of any, building ġo construct private denas therefor or alter or 
remove the private drains thęreof.”. es ` 
jo a © : å 
i 
120. Th section 131 of the said Act") ‘ 

(i) in sub-section (1), for the words ‘ The: president of the taluk 
board in non-union areas and the president of the union board in union 
areas ” the ‘words | ' Tie president of a panchayat ” shall be substituted; 

(ii) in sub- section (3), for the words ‘ such building or article,’ 
the, words * such premises or article’ shall be substituted ; and 
E (iii) after sub-section (3), the following sub-section shall be 
added, namely :— — 

“ (4) The powers ree on the president, by sub-sections (1) 
to.(3) may be exercised by the district health ‘officer or any other 
‘officer authorized by him.” 


12}. In sub-section (1) of section 132 of ‘the said Act, for the 
words ‘The president of the taluk boafd’ in hon-ugion areas, and the 
president of the union board in union areas’ the words “ The presi- 
dent of a panchayat’ shall be substituted.e |” > 

122. in’ ‘section’ 135 of the said ‘Act, ‘for tle words ‘any local 
area’ the words ‘a village ’ and for the words tthe president .of the 
taluk board in. non-union areas: and the president. of: the union, board in 


union ,areas’ the ‘words | _ the peaini of ‚the panchayat’, shall. be 
substituted. na 
123.. In- n 136 of the. said Act, for thewi” ‘president a a 


taluk or union. board’ the words.‘ acai of:a panchayat ’-shall -be 
substituted, ‘ f 3 
124. In section 137 of the said ete 2 ` . 
(i) in sub-section (1), for the words ‘ to desrena the words 
‘in respect of such peteous and to such extent as may be’ shall be sub- 
stituted; and ;., 

(i) in sub- section ( 2), for the. words," ‘taluk board anel its 
spresident i in non- -union areas, and the union board and its président in 
union areas’ the words * taluk board and its _ president ’ shall be sub- 
stituted. e- . 

*125. In section 138 of the said Act, for thé words ' president of 
thé local board*the-word?* presideft ‘of the ‘taluk board? shall be 
substituted. ° 


126. 
words ` 


ji 
„Iù sub-section (2) of section 139. of the ‘said Act, 

local board ’ the words ẹ taluk board ’ ' shall be, substituted.’ 

e e . 


az. In section 140 of the said eta e : ; 


. (i) in sub-secyjon (), for the words:' to the taluk board i in non- 
union areas and to the union board in uniori-areas.’ ‘the. words ‘Yo.the 
panchayat ’ shall be ‘substituted ; and 


M—17 E . 
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Atnendment 
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Madras Act 
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for the e Amendment 


of section 139, 


"Madras Act 
XIV of 1930. , 


Amendment 
of section 140, 
Madras Act 
XLV of 1920, 


Amendment’. 
of. section AAI, 
‘Madras Act 
XIV of 1920. 


ators 


Amendment . 


of section 142, 


Madras Act- 
XIV’ of: 1920, 
Pa g y : 
Amendment: 
of section ‘143, 
MadraseAct 
XIV of 1920. 


Amendment 
of section 144, 
Madras Act 
XIV of 1920. 


Amendment 
of section 145, 
Madras Act 
XIV of 1920. 


Amendntent 

of section 146, 
Madras Act ` 
XIV of 1920, 


i Tiig 


poe 
aa 


Ainendiiejit’ 
‘of'section 130, 
Madras Act 
XIV. „of 1920. 


ta fn 


petty ee 
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of section'151, 
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Repeal 
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l a’ r 
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. (ii) in sub-section (2), for the words * local-boagd ’ in both the 
eee where they occur, the word ‘ panchayat! -Shall be Substituted. . 
128. In section 141 of the said Act—*® 
(i) in sub-section (1), for the words ‘taluk or uniop board ? the 
word.’ panchayat ’,shall be substituted ; and . : 
Gi) in syb-sections (2), (3) and (4 -), for _thawords local board ? 
the sord“ panchayat’ shall be substituted. 5 
129, In seqgion 142 of the said Act, fo: the TAA “taluk board 
in non-union areas and the union board „in unign areas’ the word 
‘ panchayat ’ and for the, words ' local fund ’ the words “ village fund’ 
shall be substituted. Soe i a 
i 130. ‘In sub-séction (1) of ‘section 14 3 ‘Ofe the’ said Act, ‘for the 
‘words ‘ taluk and union board ’ the word ` ‘panchayat ’ ‘shall be ‘sub- 
stituted.” > ` : r 
131: In the' proviso ‘to’ section 144 of the said Act, for the words 
“ président of the lòca! board concerned ’ the words * president of the 
panchayat concerned ’ shall be substituted, 


, 132." “In section 145 of the said Act, for the words ' ‘by the local 
board ‘concerned’ in“ that behalf’ the word 5 * by the panchayat 
concerned ’ shall be substituted. 7 
"133, In’ séction 146 of thé said Act— 

(i) in ' sub-Section (i); for the words * taluk or ‘union board ’ 
the word ‘ panchayat ’ > shall be. substituted ; and - x 

. (ii) in sub-section, (+), for, the. words * local board ’ the wota 
y "panchayat shall be substituted, 


E34 In sub‘section (1):of ‘section ` 150 of the: said ‘kee for the 
words-" thé’ presidènt” of the taluk bóard'in non-union areas “and the 
president of the union board in union areas may with the ‘approval of 
the local-board:concerned ’.the words : the president of a panchayat 
niay. with the approval of the’ panchayat.’ shall. be substituted. 


135. Clause (o of porgechion, (1) of section a of the said Act 
a be omitted. o . 
hay. E jou š 7 Sa 


„136: Section, 152 of the said Act shali be omitted. 
T : È ee hes? eS ‘ : 


o A . 

+ . . cad . x t ¥ * i . e 

137., In section 153 of thé said Act— ` e X 
O in sub-section a= z ea 


i (a). for.:the-words ‘ unio? board ’ the word. ‘panchayat’ shall 
be substituted ; 

(é) after the words ‘ injurious to health or’ he words acapeious 
to the public or’ ' shall be inserted’, 

FO after the words ‘ or” offensive to’ the qeiplbeuticed , the 
words ` gr otherwise a source of nuisance’ shall be inserted ; and 

(d) before thé words ‘ within’ such’period ’ the words ‘ or to take 
such. pther action as may be-deemed by ‘the prgsident necessary to 
remove stich nuisance ’'shall betinserted and 24 


(ii) in sub-section (2)—~ tos 
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-© (a) foy the words “union board ’ the:word “panchayat ” shall be 
substituted ; &nd a iek Plot tes 5 ae 
' (2) for the words “Yequire the owner or occupier of any ‘building 
to lime-wash or otherwise cleanse the ‘building inside“and outside,’ ' the 
wérds ' reafite the owner or ‘occupier of any building or land to ‘cleanse 
or litfe-wash the same ’ sh@jl be substituted, ee 1 
` 138. In Bub-sectio (1 of sectión.154' of the said Act, for the 
words ‘ The talyk board in “non-union areas, - and the union board in 
union areas ’ the words ‘A panchayat ” shall be subst tuted. 
139. In sub-s&ction (1) of section 159 of the’ said Act, the words 
‘with the approval of the Board ° shali be omitted. ` 


3 140. In sub-section (4) of section 160 of the -said Act, for the 
words and figures ‘ no licence under sub-section ( 1) nor any lease under 
sub-section, (3),’ the words ‘ neither a licence under sub-section (1) nor 
a lease under sub-section (3) ’ shall be. substituted and, after the words 
‘is likely to’ the words ‘ be injurious to health or shall be inserted. ` 

_ 141. In sub-section’ (1) of section 161 of the said Act, for the 
words ‘ president _ of the taluk. board in non-ynion areas, or of the 
President of the union board ‘in union areas’ the words“ ‘president of 
the panchayat ’ shall be substituted. 


.: 142, After section 163 of the 


ae Abt oo i ATi D ` 
said Act, the following section shall 
be inserted, namely ;—., ' 


e oR a 
Pr one ae nt 


“ 163-A. (1),No person ‘shall.plant. any tree on any public road 
or other property vesting in or belonging to a lotal board except with 
the previous permission of the. president of the local board and.on such 
conditions as the president may impose. : ; 


(2) No person shall fell, remove, destroy, lop, or strip bark or 
leaves from or otherwise damage any tree vesting in or belonging to a 
local board and.’ growing on-any suei ouble toad or. property except 
with the previous permission of the president of the local board and on 
such conditions as the president may impose.” 


i» ‘+143, , In sub-section: (1), of section 164 of the said Act, for the 
words ‘ which is not set apart for a public roads but is set apart fof any 
ther public purpose’ the words ‘ which is sét’ apart for ahy public 
purpose ’ shall be substituted. 


e 144. Fog section 166 of the said Act, the following section shall be 
subsfituted namely :— ` 


` i a op ae 
ee’ e 


TEE igh 
i ' 
E A i » t i DN is ` 
e K A 4 ae, 
oe 


= 166.: (1) No person shail uge— ` 

(a) any motor vehicle, for hire or 4 eer ei a e 

(4) any. motor lorry, l ẹ do l , 

on any public Toad ‘ina ‘district; except.on a'licence obtained from 
the president of the district board. ‘20:0 e. p 4°) ep o 


Amendment 
of section 154, 
Madras Act 
XIV of 1920, 


Amendment 
of section 159, 
Madras 

Act XIV of 
1920. 


Amendment ; 

of sectién 160, 

Madras Act 

XIV of 1920, 
o 


Amendment 
of section 164, 
Madras Act 
XIV, of 1920. 


Insertion of 
new section 
163-A in 
Madras Act 
XIV of 1920, 
Prohibition 
against plant- 
ing-or felling. 
trees on 
public roads, 
etc., without 
Permission, . 


+ 


ey 
daw 


Amendment’ 
of section 164 
Madras Act 
XIV of 1920, 
t 
Substitution, 
of new sec-' 
tion for 
section 166, 
Madras | 
Act XIV of 


° 1920. 


eLicensing of 
motor 
vehicles plf- 
ing for hire 
and motor 


lorries, 
o 0 


o 
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(2) Notwithstanding anything contained in this Agt or in, the 
Madras District Municipalities Act, 1920, the preside§t of a district 
board may grant a licence for a motor vehiclegto be used for hire partly 
within the limits of the district and partly within the limits of any 
municipality attached thereto for this purpose by the Local. government 
by notification in the Mort St. George Gazetę. When such licesce is 
granted, the district board shall pay to the mynicipal coyncil concerned 
such proportion of. the fee received for the grant of ‘such’ licence as the 
Local Governmeng may, by general ‘or special order, determine. 

(3) The district board may, with the preyious approval of the 
Local Government, make regulations determining the rates of fares for 
passengers and of freight for goods carried in such vehicles and specify- 
ing the other conditions on which licences under gub-sections (1) and 
_ (2) may be granted, 

kr, (4) Every licence granted under sub-section (1) or (Z) shall 
expire at the end of the year in which it is granted. 
(5) («) Any person aggrieved by an order passed under sub-sec- 
tion (1) or (2) may appeal agajnst such order to the district board. 
(6) Thẹ period of limitation for such appeal shall be— 
m G) where the appeal is fifteen days from the date of com- 
against an order refusitg a licence, munication of the order to the ap- 

. ` plicant ; and 

g (ii) where he appeal is ` thirty days from the date of publica- 
' against an order granting a licence, tion of the order on the notice 
e °’ board of the district board. 

(6) The Lécal Government may, either generally or in any 
particular case, make such order or give such directions as they may 
deem fit in respect of licences governed by sub-section(2).” 

145, In sections 168 and 169 of the said Act, for the words. ‘taluk 


dment : oo. : ; 
roAa board ’ whérever they occur, the word * panchayat’ shall be substituted, 


of sections 
168 and 169, 
Madras 

Act RIY off ` i 5 
1920, 7 * ‘ N 
Repeal of 146, Section 170 of the said Act shall be omitted, 
section 170, e 

Madras Act 
XIV of 1920. 


Y 


147. For section 171 of the said Act, the following section shall 


Substitution : 

of new section be Substjtuted, namely Ze- 

for section a 
171, Madras i 

Act XIV of i : 

1920. , e ,° 
Licence for “171. (1) No person shell open a new private, market or con- 
private tinue to keep open a privat market unless he obtains from the panchayat 
market. a licence to do so. : 


(2) Application for such licence shall be made by the owner of 

thę plące in respect of which the lécence is sought not less than six 

e * weeks before such place is opened as a market or before the commence- 
ment of the year for which the licence is sought, as the case may be. 

(3) The panchayat shall, as regards private markets already law- 

e+ fully established, and may at its discretion as regards new private 

markets, grant the licence applied for, subject’ to such regulations as to 
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supervision agd inspection and-to such conditions as to - saiiitation, 
drainage, Gide seek width of paths and ways, weights and measures 
to be used and. rents and@ fees to be charged in'such market as the 
panchayat may’think proper, or the panchayat may refuse to.grant such 
licence for any: new private market.-. The.panchayat may, however, at 
any time, for breach of-theeconditions thereof, suspend or cancel any: 
licence which gas b@en gganted under this section. *The panchayat 
may also modify the conditigns-of the licence to take. offect from a 
specified date. ° è ' 


4 WwW hen a ee is ‘granted, iefused, aed: cancelled or 
modified under this section, the panchayat shall cause a notice of such 
grant, refusal, suspension, cancellation or modification in the chief 
vernacular language of the locality to ‘be, posted in some conspicuous 
place at or, near the entrance.to the place i in respect ofavhich the licence 
was sought or had been obtained. 


(5) Every licence granted under this section shall expire at the 
end of the year.” 


148. In section 172 of the said Act— 
_ G) in sub-section (1)—., ). o. Lot 
(a) before the word and ‘figures! ‘gection 168’, ’, the words and 
figure ‘ sub-section (2) of ’ shall be inserted; an? . . 


(2) for the words ‘ to the president of the district board? the 
words ‘to the district board through its ie Shall be substituted ; 
and 


_ Gi) in sub-sections (2) and (3), 460 the words ‘ taluk board’ 
wherever they occur, the word ‘ panchayat ’ shall be substituted. . 


149. In section 174 of the said Act, for the word ' may’ the word 
‘ shall’ and for the words ‘ taluk board ’ the word.' panchayat’ shall be 
prute, 


S 350. ‘In sections 176, 177, 178, 179, 180 and,181 of the, said Act 
for the words ‘ taluk board’ wherever they occur, the word ' _panchay at’ 
Shall be substituted. 


.151, In section 183 of the said Act— ge ° 


: © for the words ‘ local board ’ and the*word ‘ board’ the word 
panchayat’ shall be substituted ; and 


e i) before the word ' articles ’ the words ‘animals oré shall be 
insefted. 


152. After ° section 33 òi the said Act the following sections 
shall be inserted, ngmely : — ` 


w E 23, 
e es b 
. i : f] 
“183, A. - The powers which.a panchayat hd its president may 
exercise under sections 168 to'183 shall, in respect of markets classified 
as taluk markets under rule 3 of Schedule V, be exorcised by the “taluk 
board and. its president respectively.” ; 


o 
Amendment 
of section 
172, Madras 
Act XIV of © 
1920, 


° 
o 


Amendment 
of section 
174, Madras 
Act XIV of 
1920, 


Amendment 
of sections 
176, 177, 178, 
179, 180 and 
181, 

Madras Act . 
XIV: of 1920, 


Amendment 
of section 
183, Madras 
Act XIV of 
1920, 


Insertion of 
new sections 
183-A and 


° 183-B in 
eMMadras 


Act XIV of 
1920. ba 


Exercise of 
powers in 
respect of 
taluk 
markets, 


on 


oo 


Decision of 
disputes as to 
whether 
places are 
markets, 


Amendment 
of section 
184, Madras 
Act XIV of 
1920, 


Amendment 
of sectjor® 
185, Madras 
Act XIV of 
1920. 


Substitution 
of new 
section for 
section 186, 
Madras Act ` 
XIV of 1920. 


Recovery of i 
cart-stand fee, 
ete, 


Substitution 
of new: - t 
section for - 
section 187, 


Madras Net a 


XIV of 1920. 


Licence for- *« 
private cart- . 


stand. 
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"183-B, If any question arises whether any plage where per: 
sons. assemble for the sale or purchase of articles’ of fool or clothing, 
of live-stock or poultry, of cotton, groundnu®or other industrial crops 
or of any other raw. or manufactured products, is a market or not, the 
panchayat or taluk board concerned shall makea reference ¢o the Loeal 
Government and ‘the decision of the Local Government on the geronen 
shall be final.” * . . : .Ą. ° e ; 

"153. ' (1) -In section 184 of the said fett 
(i) in sub-Section (1), for the words ‘ taluk board’ the’ word 


“panchayat ’ shall bè substituted and the words ‘tents and ’ shall be 
omitted ; and: ” 


y (i) in sub-section (2), for the words “ in English and a vernacular 
language of, the district’ the words “ ‘in the chief vernacular language 
of'the locality ’ for the words ‘taluk board’ the word * panchayat ’ and 
for the words ‘ of every such place where they are leviable’ the “word 

‘ thereof” shall 'be substituted. 


(2) To the same section, the following explanation shall be 
added, namely : — ; 


" Explanation.—A cart-stand shall, for tbe purposes of this Act, 
include a stand for carriages and animals: ’ 
154, In section 185 of the said Act; for the words ‘taluk board" 
in both the ‘places, where they: occur, thé word ‘panchayat’ shall 
be substituted. ; ' ; 


5 
eae, 
e 


e 
155. For: sectton’”’ 186 of the sce dct, the following section shall 
De Subst ened, namely : —- 


.`' ‘ 


“186, If the fee leviable under sub-section (1) of section 184 
is not paid on demand, it shall be recoverable in the manner provided 
in’ section 107 as if it were an unpaid toll. ? 


156.’ For sectian 187 of the said Act, the vne section slal] 
be substituted, namely ; = 


. ° 137. (1) No person shall opel a new private cart- stand or 
céntinue*to keep open 4 private cart-stand unless he obtains from thee 
panchayat a licence to do so. 


'(2)* Application for such licence shall be inade byethe owney | eof 
the place in respect of which the licence is sought not less than ‘six 
weeks before such place is openef as a catt-stand or® Before the com- 
mencement of the year for which the licence is sought, as the case 


e may be. ś 


(3) The panchayat shall, as regards private cart-stands already 
lawfully established and may, at its discretion, as regards new private 
cart- stands, grant the licence applied for, subject to suck regulations as 
to supervision and in&pection and to such conditions:as to conservancy 
as the panchayat may think proper; or the panchayat may refuse to 
grant®such licence for-any new private cart-stand. The panchayat may, 
however, at any time for breach of the: conditions thereof, suspend, or 
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caneel any ligence which has been granted under this section. The 
panchayat may also modify the conditions of the licence to take effect 
from a specified date. ° BY aie i 

(4) When a licence is created: refused, supande, cancelled: or 
médiffed unter. this section, the panchayat shall cause a notice of such 
grant, refusal, suspension,’ è cancellation. or modification. in the chief 
vernacular | larfruage of the locality to be posted i in some conspicuous 
place at or near the entrance%o the place i in respect of which the licence 
was ESEE or had been obtained. a 

. (5) The panthayat may levy on every licence Branted under this 
section a fee not exceeding, two hundred rupees per annum. ; 

.(6) , Every licence granted; under. this section shall expire at ike 
end of the year.” 

157. Section 188 of the said Act ahd the, heading erai shall 

be omitted. 


` 


TRR. 


"958. In section 189 of the said Act— 
(i) in sub-section (1), for the words ' union board ’ the Word 
' panchayat ’ Shall be substituted ; ` 
(ii) sub-section (2) shall be omitted and sub-section (3) re- 
numbered as sub-section (2); and ` `’ 

(ii) in sub-section (2) as re- -riurfibered, “for the words ‘ local 
board” the word ' panchayat ’ shall be substitutad. , : 
159, In section 190 of the said Act— 

s (i) for the opening. paragraph, the following paragraph shall be 
substituted, namely :— y ; ; 
g `The panchayat may, vit: the. senpag of me taluk Sowo, 
BUNS eg : ; : 


Gi) in clause (¢)— T 


(a) for the words ‘ except „vith the writéen permission ’ the 
words ' without or otherwise ‘than in conformity with the written per- 
mission ’ shall be substituted ; 


O after the word ‘ cattle * the word ‘ horse’ shall be inserted ; 


(e) for the words ‘in any town or villagesnotified by it by nafhe” 
èhe words * in the village or- in, ‘any specified: aréa therein ’ an for the 
a local board the word ‘panchayat’ shall be substituted ; and 


*. (@) after the proviso the following proviso shall be* inserted, 
namely 'i— ' oer 
| 

“Provided “farther that no such’ notification shall have effect 
until sixty days from the date of publication ’ ; and 

(iii) ‘in clause (2), after the word ' cattle” the word ‘horse’ and 
for the words ‘except on a licence” the words * without or Sea 
than in conformity with a licence ’ shall be substituted, 
» + 160. In section 191 of the said Act, for the words ‘ taluk ¢ or union 


ree the, word “ panchayat ? and for the words ' within the limits of 
the board ’ the words ' within the village? shall be substituted, “A 


Repeal 

of sectidh 
188, Madras 
Act XIV of 
1920, 


Amendment 
of section 
189, Madras o 
Act XIV of 
1920, 


o 


Amendment 
of section 
190, Madras 
Act XIV of 
1920, 


o 


Amendment 
of section 
1914 Madras 
Act XIV of 
1920, 


a ô 


ao 


Amendment 
of section 
193, Madras 
Act XIV of 
1920. 


Amendment 
of section 
194, Madras 


Act XIV of' 


1920. 


e 
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161. In section 193 of the said Act— : \ . 
(i) in sub-section (1), 
(a) for the words ‘taluk board’ thè word ‘panchayat’ shall 
be substituted ; ; 
(6) for the words ‘within its limits’ the words” withjn ‘the 
limits of the village’ shall be substituted ; and ° P ae 
(c) for the words ‘without the licence of the president of the 
union board if the place is within union limits, or of the president of 
the taluk board if it is outside such limits ’, the words ‘ without a licence 
issued by the president of the panchayat’ and for “the words ‘ specified 
therein ° the words specified in such licence’ shall be substituted ; 
(ii) in sub-section (2), for the words $ local baard’ the word 
‘panchayat’ shall be substituted ; and 
(iii) sub-section (6) shall be omitted. 
162. In section 194 of the said Act— 


(i) in sub-section (1), for the words ‘to the laluk board in non- 
union areas and to the union board in union areas’ the words ‘to the 
panchayat ’ shall be substituted ; 

(ii) for sub-section (2), ‘the following sub-section shall be 
substituted, namely ;—e- i ; 

“ (2) The application shall be accompanied by— 

(i) a plan of the factgry, workshop, work-place or premises 
prepared in such manner asymay be prescribed by rules made in this 
behalf by the Local Gòvernment, and 

(ii) such particulars as to the power, machinery, plant or premises 
as the panchayat may require by by-laws made in this behalf by the 
district board”; , 

(iii) in, sub-section (3), for the, words ‘ local board’ the word 
* panchayat’ shall be substituted ; and 

(iv) for sub-section (4), the following: sub-section shall be 
substituted, namely :—~ 

" (4) Before” granting permissidn under sub-section (3), the 
panchayat — ` , : 

(a) shall obtain the approval of the inspector of factories ap- 
pointed under the Indian Factories Act, 1911, having jurisdiction in the 
village or, if there is mare than one such inspector, of . the inspector 
designated by the Local Government in this behalf by general or specigl 
order, as regards the plan of the. factory, workshop, work-place. or 
premises, with reference to z ‘ion s . 

(i) the adequacy of the provision for veńtilation and light? = 

Gi) the sufficiency of thé height and dimensi&its of the rooms 
and doors, E- 

Gii) the suitability of the exits to be used ia case of fire, and 

(iv) such other matters as may, be prescribed by rules made by 
the Lecal Government ; and i | ; : ` Pee 

62) shall cqnsult and have due regard to the opinion of the 
district health officer where the district board employs such an officer 
and@f the district medical officer in other cases,as regards the ‘suita- 
bility of the site of the factery, workshop, work-place or’ preniises for 
the purpose specified in the application,” 


* 


“1 oF 1930] ` 


jai: 
a 
wy 


` MADRAS Acts! 1936, 
‘363. In s@ction' 195 of thesaid-Act— ° 
(i) in i eee (1), for the words ‘ the taluk board in non-union 
areas and the union board if union areas’ ‘the words ‘the panchayat ’ 
Shall be substituted ; and ` i a f 
: Gi in® sub-section’ (2), for the words ‘ local ‘board ’ the word 
‘ panchayat’ shall besubstit®ted. 
‘' 164, In settion 196 f the said Act— 
(i) after the words ‘action taken’ the words ‘ gt omitted to be 
taken’ shall be inserted ; and i 
` > 7 (i) the'Wwords* by a' local board’ shall be omitted. ` 
165. In sub-section (1) of section 197 of the said Act, for the 
words taluk or unionsboard’ the word ‘ panchayat ’ and for the word 
‘under ’ in clause (c) the word ‘ against ’ shall be substituted. 


166. In section 198 of the said Act-— 
ere Gi) in clause (æ), for the words ‘ the president of the union board 
in union areas and the president of the taluk board in non-union areas ’ 
the words the president of the panchayat ’ shall be substituted ; and 
<. Qi) in clauses (4) and (e), for the words ‘local: board concerned ’ 
the word ; panchayat ’ shall -be substituted. ; 
167. In sub-section (2) of section 199 of.the said Act— 


(i) for clause (4), the following clause shall be substituted, 
namely s . , . œ B l . 


(6) with reference to all matters not expresgly provided for in 
this Act, which relate to: elections of presidents,. vice-presidents or 
members of local boards, including deposits to be made by candidates 
standing for election as members and the, condition% tinder.which such 
deposits may be forfeited: 0, OS <i Gate cate: Aut 

„Provided that the deposit required shall not exceed one hundred 
rupees in’ the Case of candidates standing for election to a district or a 
taluk board; |" ' ME A 5 

` Provided furthét that no deposit shall- bè ‘tequired from an Adi 
Dravida candidate standing for election tó`any local board or from any 
candidate'standing for election toa panchayat,” i 

(ii) in clause (A), the words “ or the Sanitary Board ” shall bd 
omitted ; se oe ` 
° Gii) in clause (4), for the words ‘the manner in which such 
accounts shall be audited and published and as to.’ the words ' the audit 
andepublication of such accounts and ’ shall be Substituted; œ 


(iv) for clause (x2), the following clause shall be substituted, 


namely :— ` ate l . 
(a) as) to fhe ` conditions on which and the mode in which 


contracts ‘may be made by or on behalf of local boards 3? 
(v) clause (v) shall be omitted and clauses (Ø), (g) and (+) shall 


be 're-lettered ds ‘clauses (0), (2) and (g) respectively; ' e e 

C (vi ih ‘clause (2) as re-lettered, the word ‘ apd ’ at the end shall 

De-oimitteds | oe ee ee a tee 7 

(vii) in‘Glause €y) as re-lettered, the words ‘to conduct inqyiries 

relating to élections ’ shall be omitted and before the words‘ to compel 

the praduction’6f documents ’ the word ‘ and ”'shall be inserted ;and | 
mM—15 


Amendment | 
of section 195, 
Madras 

Act XIV of 
1920. 


Amendment 
of section 196, 
Madras _ 
Act XIV of 
1920. 


Amendment 
of section 197, 
Madras 

Act XIW of 
1920. o ° 


Amendment 
of section 198, 
Madrĝs 

Act XIV of 
1920, 


Amendment 
of section 199, 
Madras 

Act XIV of 
1920, 


o o 


oD 


Amendes.” 
of section: 1, 
201, and in- 
sertion! of 
new ‘section’ 
201-A ind is. 
Madras Act ' 
XIY of 1920. 


Procedure,.for 
‘the making, 
‘of ruleseunder 
sub- section ,; 
(2) of section 
74-A and ` 
section 201. 


e 
‘nett! 


Amendment’, 
of section’ 202, 
Madras” ; he 4 
Act XIVE” 
1920. 


Insertion of 
new section 
203-A in. 
Madras Act 
XIV of 1920. 


Power of 
taluk board or 
panchayat to 
make by-laws. 


THE MADRAS LAW JOURNAL SUPPLEMENT. [xt-oF; 1930. 
(viii) after the same clause, (9), the zouowine. 
added, namely : TAN 


Wyte, 


o Shall be 


“(j for regulating ne E between "local, authorities in the 
Feidt of Madras of the proceeds of the profession tax, tolls ` and 
other taxes or income, levied or obtained . -under, this or ay other Act; 
dnd” e P e bd 

(s) as tò the class of magistrates by whdm offences u under this 
Act shall be tried,” 


: wh 
168. Sule sdbtion (3) of ‘seation 201 of: the Gid Ad shall be, omitted 
and after that section, the following section;shajl; Be, inserted, namely : — 


Moyo PFa sa e oe aT TIP eA 


“201-A. A draft of the rules proposed to be made under sub- 
section (2) of section 74-A or ‘under sdction 201 shall be laid’ on the 
table’ of "the Legislative Council and ‘the rules” shall not bé madè unless 
the- Legislative’ Council‘ ‘approves the’draft- either without’ modification 
or ‘addition,’ or with thodifications or additions ; but” ‘upon ‘such approval 
being’ given, the:ruleg’ may'be made’ in ‘the’ form i in which: they have 
been approved and such rules on being ` so'made ‘shall be-notified’ and 
shall thereafter be of full-force and effect.” con ooe 7 Teo 

5, £69. Jn section 202 of the said, Act— |." 

(i) clause (1) shall Se renumbered as (1- A) i the following 
shall: be inserted .@s. clause (1), namely isz c: o nooo ie A 
E (1), for all. matters: ‘expressly required or allowed: by this Act’ to 
Pe provided for bysby-law.? pi ee 

. (ii) sub-clause: (2) of ‘cise (10)- shàl! be re-lettéréd’ as sub: slang 
ey and the following shall be inserted as sub-claiise ©: namiely + pe 


he ibid (2) for licensing’ and ‘conttolling, broKéts,., coniniission, agents, 
weighiiéti dnd theasurers' practising their. calling in markets ” mi, and” j A 


(iii) sub-clause (2) of clause (11) shall be omitted and. sub- clause 
(2) renumbered as‘clatisé’ a) ea 


p n Me y@ da ade ; tet ots feet Be a 
170. After section 203 of the ri said, Actihe 'folloying section; shall. 
he inserted,, namely iy, aean Oa “des Cae Tah ots 
e eo 3 
e e ‘ ' 
farara "ELE “ey ios ee, St 


Pat PE ee! SCY Yea ce i le ae P 


juer 


ee ‘te wt axe e 


ali Whe 
carrying’ büt aüy oF the E SEN ei is E 
qe ak. 

(2) Such by-laws § shall not be inconsistent ewith this “Act ¢ or any 
thet law Of with’ any iad made, by, the’ „district board under „Sẹctiọn 


202.. T 
AE Vinny . 

i KE ‘in making a ‘by jaw, ‘the ‘iti board ‘or, ronha may pro- 
vide that any, person’ ‘who commits a breach thereof „Shall be liable to 
pay by way" "GE ‘penalty guch sum as thay be fixed by ‘the ‘taluk board or 
panchayat not „exceeding fifteen rupees, or iņ case of a continuing ‘breach, 
not exceeding’ ‘five’ rupées for every day ‘during, which. ‘the pregchs conti- 
nues ‘after a ‘pendlty’ Jas been levied, for, the first, breach. ie 


thr 


boag 
° 20 
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pw ‘17%; Ins ction; 204 of the said-Act;:after the words: “Thé district 
board ‘thers wi ‘ds < taluk poe: or: panchayat , Shall be: inserted. hs 

U Vie plas hes . @& athe ree ar = peel . ` 


‘E eS aE Pese gO GER aA Pg ae i 


on TES 


Lge "EEE ‘section 205 of the Said Act, “the ‘allowing ‘sections shall 
be subsututed: fama i— 


Seepa ee ceed tude ee Segall erga 


Be aOR Sn Rane ais pje l: Sway wy et i vt SE 


“. "205: No by-law or cancéllation’or'alteration’ of `a by-law made 
bya district board, taluk board or: panchayat shall have effect until the 
same has been;approvéd and confirmed by the Local Government. 


-oe S 905-4."(1) Any ‘by-law’ or! cancellation “or alteration of'a by-law 
made by'a ‘district or taluk board when it ‘las been’ duly’ Confirmed shall 
be published ïn the district gazette in-Englishit © 7 * #0 peoi 

(2) Any by-law or cancellation or alteration of a py- law made by 
a panchayat or made by a district board,, and, relating to a.yillage; when 
it has been duly confirmed shall, unless a different method be prescribed 
under ‘this Act,’ be written: iv, or translated ‘into, tHe ‘chief vernacular 
language of the locality and- deposited it thé’ office of ‘the panchayat, 
and a-copy; shall be posted up in a conspicuous -position at such office 
and-such other places .as, the -panchayat ,may dirèct. ‘And a public 
proclamation shall be.made throughout. the village :by-beat of drum or 
otherwise that such,copy,has been so posted up dnd. chat: ane original is 
open to inspection at the office of the panchayat. 
oe 6) Any: by- law or cancellation or ‘alteration, of a by-law made by 

a district board, taluk ‘board, or panchayat shall come into operation 
three months after it hag been. so published under sub-section (1) or (2), 
as ‘the ‘case may be.” °° ost o 

"173. Ta section '206 of the said Aci— 


@ for, the words ° ‘local ‘board concerned” the word ' Panchayat! 
shall be inserted ; and . 


roel 

mas ‘got the words ‘ to any ‘anion i 'or ‘to ány ' Specified area a under 
jurisdiction of a local board,’ the words ‘ to" the vee or to any specis 
fied-area’ therein *:shall: be substituted.: GEETA 


“1174: For section 208 of the Soig Aet the glowing section ‘stalbbe 
substituted, namely:— "> o ') ae 


7 ee è 

i e me 

© 268, @. ‘Whoever acts as ‘a  manbey oe a local board „knowing 

ikat, ‘under this Act or the ‘rules made. thereunder, he is not entitled - or 
has ceased to be ent$led to hold Such office, shall, on conviction, be 
punished with fine’ net exceeding : two’ hundred’ pepe SS for eyeiy such 

offence. * Si ee eae ae oat 
(2) Whoever acts as or deereises ‘the-functions of the presidet, 
temporary president or vice-president of a local : :bgard, _knowing that, 
under this Act, or the rules, made thereunder, he is not, entitled or has 
ceased to be entitled’ tp hold ‘such, office, Or, to, exercise ‘such functions; 
. shall, on conviction, be punished with fine not exceeding ‘one thousand 


rupees for every such offence. (0 '''s i a o 
o 
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1920 . 
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president 

8r vice- 
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ot a local, ; 
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disqualified, 
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ea 
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Madras 


Act-XIV of 


1920. 
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Amendment 


of section 212, 
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1920. 
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1920. 
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Act XIV of 


1920. 
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(3) If the president, temporary president or vie president.of a 
local board. fails to hand over any documents of, or any mẹneys or other 
properties ‘vested in or belonging to the local board, which are in or 
have come into his possession or control to his successor in office or 
other prescribed authority, in every case as soon as his term of office as 
such president, temporary president or viceepresident expires an@in the 
case of the vicespresident also on demand by he fresident, such presi- 
dent, temporary president or vice-president shall, on conviction, be 
punished with fing not exceeding one thousand ruptes for every such 
offence.” 


175. After the proviso to section 209 of the said Act, the following 
further proviso shall be added, namely :— 


. Provided further that nothing in this Section shall apply to a 
teacher employed by a local board who with the sanction of the ‘Local 
Government enters into a contract with the local board, with regard to 
the utilization for the purpose of ‘a school of any land or building owned 
by him or in which he has a share or ‘interest. ” 


176. In section 212 of the said Act— 


(i) in sub-section: (2), after the words ‘may be - charged ’ the 
words on such unitsand ° shall be inserted; o 


l Gi) in sub-section (4), for the words ‘ Every order of the 
authority under this Act competent to pass an order ’ the words ‘ Every 
order of the authority competent under this Act or any rule or by-law 
made thereunder tp pass an order ’ shall be substituted ; . 


(iii) in sub-section (5), the words “and subject to such appeal as 
may be provided in case of refusal of a licence or permission ” shall be 
omitted ; ° 


(iy) in sub-section (9), after the words t licence or permission ’ 
occurring at the end, the words ‘and may, inhis discretion, also 
recover summarily and pay over to, the local board such amount, if any, 
as he may fix as the costs of the prosecution ’ shall be added ; and 


(v) in sub-section (11), after the words ‘ The acceptance by ’ the 
words ‘ or on behalf of ’ shall be inserted. . e 


177. In section 213 of the said Act, for the words ‘ be presented 
within thirty days after the date of receipt of the order or proceeding 
against e which the appeal is made’ the following shall be substituted, 
namely :— . 


“be presented— ° 


e e 
(a) where the appeal is against an ordér granting a liceffce or 
permission, within thirty days after the date of thee publication of the 
order on the notice board of the local board ; and. 
(4) in other cases, within thirty days after the date of the receipt 
of the order or proceeding against which the appeal is madè.” . : 
e 


e 178. In section 215 of the said Act— 


G) for the werds ‘ Every notification issued under this Act ” the 
words’ Save as otherwise provided, every notification other than one 
issued by the Local Government’ shall be substittted ; and i 


. (ii) the proviso shall be omitted. 


xi OF 19301 L. .. 0 MADRAS ACTS; 1930; © 0 o an 14] 
; 179... Afger section. 215 of the said A the E toowing. section shall 
ue inserted, HE m. s E a 


e- E uaim o aot ` 


E S. 4 i T ey ‘P 


“ 916.4, Whenever a lécal bona sèts apart any place for any 
purpdse or prohibits the dðing of anything ï in any place, the president 
shall forthwitle cause to’ be put up ‘anoticé in thethief vernacular 
language of the locality specéfying the purpose for which such place has 
been set apart, or the.act prohibited’ in such place.” e. 


180. In subsection (3) of, section 216 of the said Act for the 
words * or form’ the words ‘ Jorm, or other , document ’ shall be sub- 
stituted. 


e l ; 
181, For section 221 ak the said Act; the following section shall 
be substituted,. namely : — a Ai 


r 
4 


“221. All costs, dances compensation penalties, charges, fees 
(otlier than school fees), expenses, rents (not being rents for jands and 
buildings demised by the local board); contributions and other sums 
which under this Act- or any other:law or rules or by-laws made there- 
under are due by any person to the'local' board, emay, if there is no 
special provision in this Act for their retovery, be demanded by bill as 
ptovided.in the rules in Schedule ays antl regovered in the manner 
provided therein.” ‘ 
182. In section. 223 of the said R after i words ‘ Code of 


Criminal Procedure ’ the figures * 1898 + shal) be inserted. 


: 183.. For section 224 of the said Act, the TOLPE section shall 
he sübstitüted, namely :— 


re 224, Any fne, costs, tax, or-other, sum imposed or sree by 
a magistrate under this Act or under any rale or by-law made unger it 
shall be recoverable by such ` magistrate under. the Code of Criminal 
*Procedure, 1898, as if it were a fine and the samé shall, on recovery, be 
paid to.the local baard concerned to be applied to the purposes. of, this 
Atte” * : 


184. For esection 22% of the saxi Act, the following section shall 
be substituted, namely :— eS : ' š 
E omei nr.» hos ; i $ 


at bed 
i X 


“225. (1) No suit or Other legal proceeding shall be,broyght, 


against any lecal board, or the president or any member, „officer or 
servant thereof or against any person acting unde? the direction of such 
board; president; member, officer or servant in respect of any act done 
or purporting to be Gone in execution or intended execution of thts Act, 
or any rule, by-law, regulation or order made under it or in respect of 
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new section 
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Madras Act 
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Notice of 
prohibitions 
or setting 
apart of 
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any alleged neglect or default in the execution of ‘this Acg ‘or any’ guch 
i rule, by-law, regulation or order until the expiration of twẹ months: next 
i after notice in writing, stating the cause of ection, the mature of the 
relief sought, the amount of compensation claimed and the name and 
place of residence of the intended. plaintiff has, been left at éhe office of 
the local board and if. the proceeding i is integded to be brought against 
any such presidewt, meniber, officer, servant Or, person, algo delivered to 
him or left at his place. of residence.’ ' And gales such notice be proved, 
the cotirt shall find for the ‘defendant. 

(2) Every such proceeding shall, uriless ‘it isa proceeding for 
the recovery of immoveable property’ or for a declaration of title thereto, 
be commenced within six months after the date on which ‘the cause ‘of 
action arose or in case of a continuing injury or ,damage, during such 

-' continuance or within six months after the ceasing thereof. 
° - >- (3) If any'local board or person to :whom notice is given under 
° sub-section (1) shall, before the proceeding is commenced, tender. 
amends to the plaintiff, and if the plaintiff does not in any such pro- 
ceeding recover more than the amount so tendered, he shall not recover 
any costs incurred by him after such tender. The plaintiff shall also 
pay all costs incirred by. the defendant after such tender. 
‘ (4) No suit .or.other jegal proceeding shall be brought against: 
the president or any member, officer or servant of a local. board or any 
. person acting under the» direction-of:a local board, or ‘such president; 
. member, officer or servant.in respect of any act:done in execution or ` 
intended'execution of this Act? or-any rule, by-law, regulation or order 
made under it or in respect. of any~ alleged neglect or default on his 
part in the executio of this Act, or any such rule, by-law, regulation. or 
order, if such act was done or if.such‘negleét or default was made in 
good faith ; but any.such proceeding shall, so far as‘it is maintainable 
in a court, be brought» against the local board, except in the case of 
suits brought under section 227,” 


Insertion of . 185, After section 227 of the said Act, the s olowing section shall 
227. e e be inserted, namely :— ' 
Madras Act ` 

XIV of 1920, - ! 

Sanction for ‘227-A. When the president or any member of a local board 
prosecution is accused of any offence alleged to have been committed by him while 
of president acting or purporting to act in' the dischargé of his official duty, no. court 


or member of 


a local board, Shalletake cognizance of each “offence except with the previous sanction, 


of the Lotal Government.’ 


Amendment ‘186. In sub-section (1) of section 228 of the said ‘Act, before the 
of section ? 
228, Madras words ‘for defect i in form’, the word ‘ merely’ shal be inserted. PE 
Act XIV of ; i s 

1920. n - te A pe AT aR! Se 

Amendment 187. In section: 230 of the said Act, after th word ‘exhibited ? 
oi section 230, ethe words ‘or any sign or mark erected’ shall be inserted. 

adras 

Act XIVof © . fate ; eM! Sh F 
„1929. “8 œ 


188. * In sub-section (Jof section 231 of the said Act, Pa the: 


Amendment 

of section 231, word ‘village’ in both the places where it occurs, the words * revenue 
Madras village@ shal} be poanie i 

Act XIV oP * 


1920, x 


e 
xtor 1930] -~ © MabRas. Acts} 1930; iico ax i43 


+ 189.-- Infsection. 233 of the said Act, after the words ‘ authorize 
any person i exercise’ the words ‘in any local area, in regard to any 
local board or any class of local boards or all local boards in that area’ 
and after the words ‘ except the power to make rules or alter or cancel 
Schedules ’,*the words ‘ the power to determine the contribution payable 
undef section 128 and the ®ower to sanction prosecution under section 
227-A? shall by insértede 


190. For sgction 234 of the said Act, the following section shall 


be substituted, namely :— e 


1 
oly 


3° 934. (1)-Wheh a dispute ‘exists between a local board: and one, 
or more than one, other local authority in regard-to any matters arising 
under the provisions of this or any other Act "and the Local Government 
are of opinion that the local authorities concerned are unable to settle 
it amicably among themselves, the Local Government may. take cogniz- 
ance of the dispute, and. i 
(a) decide it themselves, or b 
(4) refer it for inquiry and report to an arbitrator or a board of 
arbitrators orto a joint committee constituted ugder séction 30° for the 
por s 
(2) The SR referred to in clause (4) ‘of sub-section (1) shall 
be submitted to the Local Government who shall dekide the dispute in 
such manner'as,they deem fit) . `. eo, 
a. , G), The decision of the Local. Gouhnneaiandek: clause (a) of 
sub- section (L) or under sub-section (2), as the .case-may be, shall be 
final, and binding.on each of the. disputing local authorities.” 
191. For the heading * Transitional: and transitory provisions? 
of sections 235 to 240, of the said Act the heading ‘Miscellaneous’ shall 
be substituted hates ; 


re pos e n qid no ‘am emen "> E En 


on heat a ' beat E AE G R PEE A T 1 


192. For section 236 of the said Act, the fellowing,section shall 
be substituted, namely :— . See at Z 
tos Cars Ler Pees E ag ee ential Bip te ae Oe oe. @ sy, 
Pea ems a. othe ea Be eee seil. re a 
Hey Fear gate REPS e be Hd id or hennt t j3 ere i l , 
e t236.: Any sums which, ‘at! the commencement of this - Act, have 
been saceumtlated gout: of the: proceeds of: any. tax- levied under 
clatige (ii) of section 57: of the-Madras Local Boatds Act, 1884, or out 
of. any.: ‘investments of such’ proceeds- “mays subject to-the conditions. laid 
down in sub-sectién (3) of séction 113° be utilized— -- . por 


u (æ) with the previous sanction of the Government ‘of India, for 
i ‘or’any: of the- purposes’ specified: i in sub-section (1) of" ‘section 113- or 


nO} with, thé preyious sahetion of the ‘Local Government— 


(i) for all or any of the purposes specified i in sub-sectipn (2) of : 


section 113 or. , © aie hy 
rc for. AusitaLenpenditare on other permanant works :of ytility 
provided! that the. construction of new roads, bridges, causeways and 


culverts.shall: have preference over. other kinds of works,” . 
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93.’ Sections: 238 and .239 of the said.Act shal! be (aired: > 


HRE R | Re 
+ e 


' 194. For’ séction 240 of ‘the’ said Act, . the’ following’ ‘sections shail 
be’ substituted, namely :— ` e 


et ne 
t E ee os gees 
ry e 
“240. (1) Notwithstanding anything contained in this Act, when 
a local board is constituted for the first time, the Local Government 
may appoint a special officer to exercise the powem, discharge the duties 
and perform the functions of the local board and its president. . »- 


(2) The special officer shall cause arrangements for election to 
be made so that the newly elécted’ members’ may come into office’on a 
day within six months from the date of the constitution of the revenue 
district or revenue taluk or of the publication oi the notification, under 
section 4 or 5, as the case may be. 


(3). The special, officer shall exercise the powers, ‘discharge the 
duties and perform the’functions of the local board until the board. has 
been constituted and of the president of the hoard until a president has 
been, elected by the*board. — 


e. o Š ‘ 
(4) As soon 4s may be after the constitution. of the Doarea 
meeting of the boasd:shall be-held on a day'and'at a time 'fixéd by the 
special officer for the election of its president. If; at`such ‘meeting, no 
president is elected, afresh election shall be held on such day and” at 
such timeas may be fixed by. the special officer, moon 


(5) The term of ‘office of the members of ‘of the members elected 
in their places at casual vacancies shall expire at the end of three years 
if the day referred to in sub-section (2) is the first day of November and 
in other cases at the end of three years from the first day of N ovember 
immediately preceditfg such day. n 


(6) The provisions of sub-sections (1) to (5) shall apply save as 
atherwise provided in this Act and so faras may be, to all cases of 
reconstitution of local boards. 

* (7) When the nyfimber of seats on a local board is increased by 
or in consequence of a notification under ‘section .10,,. the membery 
elected for the additional seats or the members elecjed in, their places at 
casual vacancies, shall hold office until the date on whichethe. members 
elected to.. the „original: seats at the ordinary elections He Ree, 
preceding, will vacate office. ° =, om 

{g)- (a). The local Government may pass suc orders as they may 

e deem fitas to the disposal of ithe property. vested insa, local board which 
has ceased to exist and as to the disposal | of the property vésted in a 
, logal boai and situated in a local area ‘in ‘which such ‘board has ceased 
to exercise jurisdiction, * : walk og ics anita Set Di 


(6) If any notification ‘declaring any local area to be a taluk ‘or 
village under section 4 or section 5 is cancelled, tke Local Government 
may pass such orders as they'may deem fitas to the disposal of the pro. 
perty yested in the taluk board or panchayat, -as the case may be,” «i 
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+ 195, a rules 1 to 3 of Schedule II (hereinafter referred to as the Substitution 


said Sched J II) the following rules shall be substituted, namely :— of wate a 
“1. Every local Hoard shall provide an office in such place as Seats 


may be fixed by the Local Government. , JI, Madras 
‘ g 2 Livery district or taluk board'shall meet at least once in two one af 
months, and every panchayat at least once in every month for the j 
transaction of business fipon such days and at such fimes as it may 

arrange and alsp at other tifhes as often as a meeting shall be called by 

the president : ° . 

3. (1) No ineeting shall be held unless notice of the day and 
time when the meeting is to be held and of the business to be transacted 
thereat has been given at least three clear days before the day of tle 
meeting in the case ôf panchayats and at least ten clear days before the 
day of the meeting in the case of district and taluk béards. o 

(2) In cases of urgency, the president may convene a meeting 
on giving shorter notice than that specified in sub-rule (1). 

4. (1) The president of a local board shali, on the requisition in o 
writing of not less than one-third of the members then on the board, 
convene a meeting of the board, provided that the requisition specifies 
the day when and the purpose for which the meeting is to be held. The o 
requisition shall be delivered at the office 8f the local board during 
office hours to the president, secretary, manager or any other person e 
who may then be in charge of the office —- 2 

at least ten clear days before the day of the meeting, in the case 
of panchayats, and ° E 

at least fifteen clear days before the day of the meeting, in the 
case of district and taluk boards, ; 

(2) If the president fails,! within forty-eight hours from the 
delivery of such requisition, to calla meeting on the day specified 
therein, or within three days thereafter, the meeting maybe called by 
the members who signed the requisition on giving the notice provided 
for in sub-rule (1) of rule 3 to the other members of the board. - 9 

(3) No meeting under sub-rule (1) or subrule (2) shall be con- 
vened at any place other than the place where the office of the board is 
situated,” ras 

196. Rule 13 of the said Schedule II shall be omitted and rules 4 


o 


to 12 renumbered as 5 to 13 respectively ; ang > EEAS 

Gi) in rule 6 as renumbered, after the words ‘shal? have’ the 12 and repeal 
words ‘and exercise’ shall be inserted ; < eee 
e (ii) ip rul 9 as renumbered, the words ‘ the votes of ’ shall be Madras Act 


omitted ; XIV of 1920, 


(iti) in' sale 10 as renumbered— i 
(a) for theewords ‘each meeting’ the words ‘every ‘meeting’ 
shall be substitutefl ; and boo 
(2) for the words ‘ president or the member who presided at such? 


meeting ’ the words © presidinge member ’ shall be substituted ; o“ 
$ bd o 3 


(iv) in rule 11 as renumbered, P 


(a) in sub-rule (1), for the words ‘ a®district or taluk board 
meeting’ the words $ every meeting of a district or taluk board ’ and for 
the words ‘ local fund ’ the words ‘ district or taluk fund as tie case ee 
may be ’ shall be substituted ; and ` j 


e M—19 F 
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_(8) for sub-rules (2) and (3), the following sub-r@es shall. be 
substituted, namely: :— . L) 

“ (2) A copy of the minutes of the prdeedings at every meeting 
of a panchayat shall, within three days-of the date of the meeting, pE 
forwarded to the president of the taluk board. 

(3) Any minute of dissent in respect $f the proceedings ae 
to in sub-rule (2)*that may have been received @vithin forfy-eight hours 
of the meeting from any member present t@ereat shall also be forwarded 
along with the cupees of the minutes of the proceedings referred to 
therein. s 

(4) A copy of the minutes referred to in sub-rules (2) and (3) 
shall also be forwarded to the. district collector to such extent, within 
such time and in such manner as may.be prescribtd ” ; and 

(v) for rulé 12 as renumbered, the following rule shall be substi- 
tuted, namely : — 


‘12. The president of a local board shall have the custody of 
the proceedings and records of the board and of the committees thereof 
and may grant copies of any such proceedings or records on payment 
of such fees as the district board may, by general or special order, 
determine. Copies shall be certified by the president, as provided in 
section 76 of the Indian Evidence Act, 1872, and copies so certified 
-may be used to prove the proceedings and records of the board or com- 
mittee in the same nfanner as the proceedings of a municipal body may, 
under suk- Sect jon dor sectioit 78 of the said Act, be used to prove the 
proceedings of that Body.” ° 

$97. Ly Schede III to the sad Act— 


(i) in the headings, for the word and figures ‘ section 52’ the 
words, figures and letters ` section 52 (c)’ and for the word ‘ Taluk’ the 
word ‘ Local’ shall be “substituted ; 


Gii) for rule 1, the following rule shall be substituted, namely :— 


“1, A person Shall be qualified as an elector. of a district board, 
taluk board or panchayat who— 


(a) was in the” previous year assessed to any tax payable to the 
Government of India or to thé Local Government or to any local autho- 
rity in the Presidency of Madras ; or 


(6) is registered asa otis pattadar, or as an inamdar, of land 
in the district, taluk or vilage, as the case may be; or 

(3 holds land in the district, taluk or village, 'on a written lease® 
or demise, under a ryotwari pattadar or an inamdar gr any tenant under 


such pattadar or inamdar; or ` è ° 


(d) is registered jointly with tHe proprietor unger section 14 of 
the Malabar Land Registration Act, 1895, as the occupant of land in the 
district, taluk or village , or . 


(e) holds an estate in the district, taluk’ or village as a dandholder 


° ‘as defined in the Madras Estates Land Act, 1908; or 


(f) holds land in the district, taluk or village as ryot or as tenant 


‘under-a landholder, as defined in the Madras Estates Land Act, 1908 ; 
loroo o: oh f 


E eo - . i . i . 7 e : . 
è (g)..is-a retired, pensioned, or . discharged officer, non-commis- 


sioned officer or soldier of His Majesty’s regular forces,” 


i e 
XT OF 1930.) 


(iii) T 2-and the heading- thereof shall be omitted ;. 
(iv) idr rule 3, the following rule-shall be substituted, namely’: — 


* MADRAS: ACTS, 1930. Pee 


“3. If property is held by, or tax is assessed upon, a company: or’ 


association, or the members of a family jointly, or.joint pattadars, the 


company or association or phe family or joint pattadars shall be treated: 


as possessing: the qualification,.and the person entitled to. be registered 
in the electora? roll shall 


tion or some other person, duly authorized in that behalf or the member 


authorized:by a- majority, of .the.family or of the joikt pattadars,. or, in,- 
the case of a joint Hindu family, either -a member so.authorized or, in. 


default of such authorization, the manager thereof ”; 
(v) in rule 4 after ‘the word. ‘representative ` 
compeny: or dissociation or ` shall, -be inserted ; and 
- (vi) in rule 5; for the - words: 
in a’ Ducay capacity ° the’ words ` 
substituted, o 


198. Rule 2 of Schedule Iv. to the said Akt (hereinafter referced 
toas the said Schedule IV} shall be omitted. 


the words 


blow 
e 


‘199, In rule 3-of the said Schedule. IV, for - thg worda. ‘the district 
or- -taluk fund’ the words ‘local fund concerned ° shal) be substituted. 
. ey : e 4 z 
. ` T . f f 
200. In rule + of the said Schedule IV.,, for the-words~' as may be 
prescribed ’ the words ‘as the Local Government may, by general.or 
special order, direct’ shall be substituted. 


_ 201. For the heading to rules 5 to 7, the ne toinne, pie shall be 
substituted, namely : :— : . 


G N 


*“ Provisions common to other 1 taxes in “gentral 


202. -In rule 5 of the said Schedule iV. i . 


. @ in sub -ryle (1), for the words ‘A local board’ the words 
‘Bhe president ofa i panchayat ” shall be substituted and the words ‘ the 
companies tax’ shall be omitted ;. 


e e 
~ (ii) in sub-rule (2)— 5 we 


(a) after théwords “ assessment books’ the words ‘and where 
detailed particulars relating to any assessment are kept in separate 
records the portion thereof containing such particulars’ 
ed; and . 


- (6) forthe words ` any taxpayer’ the words ‘ any person who 
pays’any tax tò' the panchayat and’ such person or agent shall be-egtitled 
to take extracts, free of charge, fio the said books and records ’ shall 
be substituted: eu, OS, 


laa 
$ e 


147° 


ethe secretary of the. company où associa, , 


‘of a 


“in'his own personal right and. iot 
‘in his personal capacity? shall be 
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1920. 


Amendment. ' 
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Gii) in sub-rule (3), forithe words ‘ any taxpayer ’ cs wey ‘any 
person who pays any tax to the local board or his authored agent’ 
shall be substituted ; and : 


(iv) for sub-rule (4), the following sub-rule shall be gubstituted, 
namely :— š ° 

“ (4) (2) If at any time it appears to the panchąyat that any 
company or person or any property has begn inadequately assessed or 
inadvertently or improperly omitted from the assessmeret books relating 
to any tax, or that there is any clerical or arithmetical error in the said 
books, it may direct the president to amend the Said books in such 
manner as it deems just or necessary : 

Provided that no such direction shall be,given, where it in- 
volves an increase in the assessment, unless the company or person 
concerned shall have been afforded a reasonable opportunity to show 
cause why the assessment books should not be amended as proposed. 

(2) Such amendment shall be deemed to have taken effect on the 
earliest date either in the current half-year or in the two half-years 
immediately preceding it on which the circumstances justifying the 
amendment existed.” 


Substitution 203, For ru’e 6 of the said Schedule IV, the following rule shall 

genem rme be substituted, nameiy :— 

of Schedule “6. The president shall, save as otherwise provided in this Act, 

IV, Madras determine the tax to which each company, person or property is liable : 

oor ee Provided that in the cdse of taxes payable by the president, the 
assessment shall be fhade by the panchayat.” 3 

Repeal A 204. Rule 8 of the said Schedule IV and the heading thereof shall 

rule ð o: : g 

Schedule IV; be omitted. ` 

Madras Act 

XIV of 1920. 

Substitution | 205. For rules 9, 10 and 11 of the said Schedule IV and the 

PEST eS heading thereof, the following heading and rules shall be substituted, 

10andilof namely :— , 

Schedule IV, t" Assessment of the profession tax. ” 

Madras Act t . i A 

XIV of 1920. -“ 9, (1) The classes into which companies and persons shall, for 


the purposes of assessment to the profession tax, be divided and the 
maximum, half-yearly tax’Rviable on each class shall be as follows :— 
Maximum @ 








Glass. Half-yearly income. half- 
. tom ——_- + — yearl 
£ s rae 
es * S Bs. Rs. As 
} More than 21,000 P Si aa 275 0 
II ; ‘48,000 but not ® 21,900 225 0 
. i more than . 

HII J 12,000 35 “18,000 150 0 
° IV» ; 900. s 12,000 835 0 
. >. ¥ ” 6,000 3 9,000 55 0 
VIs » 4,200 » 6,000 28 0 
k VI s» 3,000 ” 4,200 20 0 
VIIE 93 1,800 5 3,000 10 0 
eX: oo» 1,200 ay 1,800 6 0 
Be >. eer 600 is 1,200 3 0 
~ RD o 300 Fe 600 1 8 
xi a 150 a 300 0's 
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*.(2) TheMlistrict board shall determine the tax leviable on each 
class subject tothe maximum specified in sub-rule (1): 


Provided that the pr8portion which the tax on any class bears to 
the minimum income of that class shall in no case be smaller than the 
proportjpn which the tax on any lower class bears to the minimum 
income of such lower,class. ° 


(3) The “district bSard may exempt any one or more of the 
classes in sub-rule (1) from lialfility to profession tax, but no class shall 
be exempted from liability when any lower class is liab@ to tax. 

10. A company or person shall be deemed to have transacted 
business or exercised a profession, art, or calling or held an appointment 
within a local area if such company or person has an office or place of 
employment within such local area. 

11. (1) Where a company or person transacts business in any 
half-year exclusively in the area of a single local board, the income of 
such company or person from the transaction of such business shall, for 
the purpose of levying profession tax under this Act during the half- 
year, be deemed to be— 

(a) where income-tax is assessed on such company or person 
under the Indian Income-tax Act, 1922, for the year comprising the 
half-year, one-half of the amount at which the prdfits and gains of such 
business are computed under section 10 of the Indian Income-tax Act, 
1922, for the purpose of assessing the income-tax ; afid 

(6) where the amount of the said pro§ts and gains is not ascer- 
tainable, or where such company or person is nót assessed to income- 
tax, such percentage as the Local Government may, subject to the 
approval of the Legislative Council, prescribe, of the turnover of the 
business transacted in the area of the loca! board during the half-year 
or where. this is also unascertainable, during the corresponding half-year 
of the previous year. 

(2) Where a company or person transacts business partly in the 
area of a local board and partly outside such area, the income of such 
company or person from the transaction of businegs in the area of the 
local board shall, for the purpose of levying profession tax under this 
Act, be deemed to be the percentage referred to ineclause (4) of sub- 
rule (1) of the turnover of the business transacted in such area during 
the half-year or the corresponding half-year of the previous year, as the 
case may be. ee ; e 

° e 
° (3) For the purposes of clause (4) of sub-rule (1) and sub-rule (2), 
the turnover of busigess in any local area means the aggregate money 
valffegof the goods produced, manufactured, purchased or soldeor of any 
other business transacted in such local area. 

Explanatto%.—In defermining the turnover of business under 
this sub-rule— < ' : ? 

(a) where thę delivery of any goods on account of any purchase 
made by any company or person and the delivery on account of the 
sale thereof by the same compahy or person are both effected in the 


Presidency of Madras, only the latter transaction shall be taken into ° 


account ; e s 


(4) where the gelivery of any goods on account of any purchase 
made by any company or person is effected in any place outside thé said 
Presidency and the delivery on accouvt'of the sale thereof by the same 


© 


o 


o 


o 


.> 


o ° 


fel’) 


Ara 
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company or person is effected in any place in the said Wresidency, the 
latter transaction shall be taken into account ; and 


(c) where the delivery of any goods ®n account of any purchase 
made by any company or: person is effected in any place in the said. 
Presidency and the delivery ‘on account of the sale thereof*by the sfme . 
company or person is effected in any place ®utside, the said Presidency; 
the former tranSaction shail be taken into ac@ount. O° ` 


11-A. (1) If, in the ‘opinion of thè president «of the panchayat, 
profession tax is @ue from any company or person for any half-year, . 
he shallserve a. notice on such company or person either in-that half- 
year or in the succeeding half-year requiring the company or person to- 
furnish within such period,inot. being Jess than thirty days as may be. 
specified in the notice, a return in the prescribed form showing: ‘the 
income on the Basis of which, according to such company or ‘person, it 
or he is liable to be assessed, to profession tax for the half-year in ques- - 
tion. ‘Thereupon it shall be. open to such company or person to submit 
a return showing the income'derived by it or him during the half-year 
for which profession tax is claimed or for the corresponding half-year of 
the previous year and produce any evidence on which the company or 
person may rely in support of the return made. - 


(2) If a returns made as required under sub-rule (1) and the: 
president is satisfied that it is correct and complete, he shall levy: 
the profession tax from such company or person on the basis of such 
return. 


Pi 
Explanation—In casés not falling under ` clause (2) of sub-rule: 
(1) or under sub-rule (2) of rule 11, if the company or person produces 
the notice of demand of income-tax served on it or him under section 
29 of the Indian Ingome-tax Act, 1922, for the year comprising the 
half-year in‘question, the president shall be bound to take one-half of. 
the income mentioned in such notice of demand as the income derived 
from the sources on'which profession tax is leviable under this Act, as 
the income on the said «sources for the: purposes of levying profession 
tax. ë 1 f . : : 
(3) If no return is made as required under sub-rule (1) or if the. 
president is satisfet that any’ return-so made is incorrect or incomplete, 
thé president shall assign tothe company or person the class in the 
scale appropriate to the half yearly income of such company or person: 
as eStimgted -by him. r° 
(4) The president may, when classifying any company or persor? 
unde» sub-rule (3), do so on general considerations with reference to 
the naturé and reputed value of the business transactede the size Md 
rental of residential and business. premises, the quantity and number of 
articles dealt with, the number of persons employed abt the income-tax 
paid to’ Government. s , 
(5) The president shall not bé entitled to call for the accounts 
of any company or person.” a 
e 206. Inthe heading to rules 12 to 25 of the said Schedule IV, 
for the words ‘tax on houses’the word ‘ house-tax *shall be sub- 
stituted. > 7 
H a 
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207. Inioule 12 of the said Schedule IV, for the words ‘ union 
board’ the wprd‘* panchayat’ and for the words ‘on any principle 


other than thåt of valuation’ the words‘ on any other principle’ shall 
be substituted. 


283s. In rule ly of th® said Schedule IV, after the words * district 
board ’ the wotds * or th® Local Government ' shall be inserted ; and 
for the words „rates of a€sessment under section 77, the words 
‘rates of tax under sections 75 and 77’, for the Word‘ unions ’ the 


word ` villages ° and for the words‘ union board ’ the word * panchayat ’ 
shall be substituted. 


209. In rule l4 of the said Schedule IV, after the words * district 
board ’ the words ‘ of the Local,Government’ shall be inserted ; and 


for the words * systematically decrease’, the word ‘ décrease’ shall be 
substituted. 


210. For rules 15 and 16 of the said Schedule IV, the following 
rules shail be substituted, namely :— 


“15, When a proportionate rate has been adopted by the 
district board or the Local Government the panchayat may group the 
houses in the village in classes to simplify the calculation and collection 
of the tax. When a progressive rate has been adopted by the district 
board or the Local Government, it or , they shall prescribe principles of 
classification (as that a certain sum, whith shall be tax-free, shall be 
deducted from the assessment of each hofse, o that the progression 
shall be from a certain percentage in the lowest to @#certain percentage 
in the highest class), but shall leave it to the panchayat to settle the 
precise number and limits of each class. The panchayat shall notin 
either case so arrange the classes as to affect substantially the principle 
of taxation, whether proportionate or progressive, adopted by the 
district board or the Local Government and the number of classes, shall 
in no case be less than six. 


“16. The panchayat may by resolution exempt any house in a 
village from the house-tax— 


(i) if the value of the house does not exceed,a sum specified in 
the resolution, such sum not being greater than two hundred and forty 
“rupees if the tax is assessed on capital value’or twelve rupees if the tax 
is assessed on annual value ; and > 
Gi) (æ) if the owner of the house does Tbt own any other house 
în the village or 
e 3 the aggregate capital or annual value of all theshouses.in 
the Millage owned by him does not,exceed two hundred and forty rupees 
or twelve rupees, as the caseemay be.”e - 


211. For rule 48 of the said' Schedule IV, the following rile shall 
be substituted, namé@ly :— 


“18 (1) In the case of 7 
(G) any Government or ratlway building or = i 


(ii) any "building of a class not ordinarily Jet, the groes annual 
rent of which cannot, in the amnion of the president of the panchayat, 
„be estimated,. A i 


the capital value of the building shall be deemed to be the total 
of the estimated value of the land and the estimated present eost of 


. 1 8 
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erecting the building.after .deducting for depreciati€n'’a reasonable 
amount which shall in no case be less than ten per cenm of-such cost 
and its annual value shall be deemed to be Six per centum of such total. 


(2) Machinery and furniture shall be excluded from valuations 
under sub-rule (1).” = 


212. In «ule 19 of the said Schedule Iy—* ° 


(i) after the words. may be levéed ’ the words * In. accordance 
with these rulesę shall be inserted ; 


(ii) for the words ‘ for public improventents * the words ‘ for 
any Hable improvement’ and for the word ‘ union ’ the word, village ’ 
Shall be substituted ; and : 


(iii) before the words ‘ such fund’ ihe ‘word ‘ each’ shall be 
inserted. 


213. For rule 20 of the said Schedule IV the following rule shall 
be pupa ttuRA, namely :-— 


“20. The karnam ENS PE over any area comprised 
in the village shall, on the requisition of the president of the panchayat, 
prepare and furnish to the president a list of all houses within such area 
and shall enter in the list the names of owners and occupiers of such 
houses,” 


244, In rule 21 of the. said Schedule IV, for the "TE lists ? the 

word ' list ’ and for the words “ as the union board may fix’ the words 

“as the panchaya$ may, subject to the rules made by the Local Govern- 
ment, fix’ shall be substituted. E 


215. In rule 22 of the said Schedule IV— : 

(i) for the words ‘ union board ’ the word ‘ panchayat, ’ for the 
word ‘ section ’ the word ‘ rule ’ and for the words ‘ shall be taxed ? the 
words ‘ is taxed’ shall’ ‘be substituted ; and 


(ii) after the words ‘ the class’ the words, ‘if any’ shall be 
inserted. 


216. In rule 23 of the said Schedule IV, for the words ‘ union 
board’ the word ‘ panchayat’ and for the words ‘ in the union,’ the 
words ' in me village ’ nal be substituted. 


» 217. For rule 24 of the said Schedule UV, V> the following rule shall 


be substituted, namely :— e oe? 


“24, (1) The presidente may amend the tay-pooks at any time 
by inserting therein or removing therefrom any roperty or by altering 
the classification of, or the amount of tax payalle in respect of, any 
property ; and notice of every sich amendment shall be, given to the 
Peraga or, persons interested therein, 


* > (2) Such amendment shall be deemed to have taken effect on 


the first day of theshalf-year in which it is made: 


Provided that when the amendment is made i in any half-year 
aftêr the demand notice for that half-year has been issued, it shall have 
effegt only from the succeeding half-year.” 


d 
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e218. Afer tule 24-of the said Schedule IV, the following rule 
shall be insegted, namely = :— ' 


“24A Any person may, at any time, not neing less than thirty 
days before, the end of a half year, move the president by revision 
petitign to Teduce the tax to which he is liable for the forthcoming half- 
‘year on the ground that the capital or annual value, ‘as the case may 
be;’ of the hoise in-resp®ct of which tlie tax' is imposed has decreased 
since the assesstgent of the Rouse was last made or revised.” . 

219, In rule 25 of the said Schedule IV, for*the words ‘ union 
board ’ the: word ‘ banchayat’, ?, for the word ‘ year’ iw both the places 
where it occurs, the word ‘ half-year’ , for -the words ' alterations and 
amendments ’ in the first place where they occur, the word ‘ amend- 
ments’ , for the word8 ‘ alterations and amendments thereof ? the word, 

' amendments’ and for the words ‘and figures ‘ rules* 23 and 24’ the 
word and figures ‘ rule 23’ shall be’substituted. ` 
220: In rule-26 of the said Schedile: WN, ‘the word“ Tolls’ at the 
head of the table shall be omitted. 
221. For rule 27 of the said Schedule ` IN; the folowing rule shall 
be substituted, namely : mo o 
i “ %70 An ` appeal shall lie to the” ‘panchayat: in respect ‘of the 
assessment dnd imposition of the following’ taxes and of no others :-— | 


(a) the proceedings of sie president ‘undgr piles 11-A, 22, 24 


and 25 ; and e 
(4) the: order of the president under ryle 24-A upon a revision 
petition,” . s 
222, In rule 28 of the acid Schedule Iv— : 


Ci} for the words’ local board ’ iit the opening: paragraph and in 
clause (i), the word ‘ panchayat ’ shall be substituted ; and 
(ii) for clause (ii) the following.’ clause shall -be substituted, 
namely i i—_ i 
“ Gi) unless (except when the president sis directs on the 
ground of poverty) the tax in respect of which the appeal is presented 
has been paid or deposited at the office of the panchayat within the 
period specified in clause (i).” ° 


223, In, rule 29 of the said Schedule IV, for. the words ‘ local 
board ' the word ` panchayat’ shall be substituted. 
f ' oe e © 


224, In tule, 30 of the said Schedule IV, for the words. local 
beard ’ the word * panchayat ’ and for the word ‘ decreased? the word 
‘reduced ’ shall be substituted. ° ` 


225.. (1) Jn Qile 31 of the said Schedule IV, for the words ‘ the 
adjudication of anappeal by the local board’ the words ‘ when such an e 
appeal is made, the adjudication of the panchayat thereon’ shall be 
substituted, a 


(2) ‘To’ the same tule, the following proyiso shall be. added, 
namely a — 


“ Provided “that where any assessment or demand is enot in 
accordance with the assessment books, nothing in this rule Shall be 
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deemed to ; “prohibit a fresh, .assessment,or , demand, of, the tax being 


made in accordance therewith.” by a chin eo 
_.,226,, „For rule 32 of. the said SER Y, the following rule a 
be substituted, namely, : Tn tum 


. af - 132, ,0:) Where -any itax not being: a tax: in respect fof: alacha a 
notice: has to} be.served: ùnder section.96 is Que from ‘any person, “the: 
president: of the IScal:boardshall serve upon -s®ch.personea: bill for the 
sum due before he proceeds to enforce the provisions-af.rule-33.". sër 

wor. (2) Avnotic®@ under section 96 anda bill under.sab- rule:(1) of 
rule,32 shall: be signed by the: president. or '.sọme: petson: ‘authorized: by. 
him:in that behalf and shall contain—.,; .. ‘ fy 


Aii (a)i a ‘statement of thé period’ anda description of ‘the’ décupation, 
property ‘or thing, fot’ which ‘the tax ‘is ‘charged; and’ | San gS f 


(2) ‘a notice of the liability i incurred in- default of payment, oe 


. (3). No tax for.anyi half-year. shall be payable by,any person 
anes the notice or bill is served upon, such, person pihen: within that 
half-year.or in. thg succeeding half-year ; f 

Provided that where the assessment books. have beans anded 
under sub-rule (4), of rule 5, the notice or bill, ae the case may be, may 
be served, either in the half-year i in which the amendment., was made, or 


4 
Pa re d 


in the, succeeding half-year.” $ 


227. In rule 3f of the said Schedule vi hoe . 
-G inssub-rule (4); the words.: or-sending ’ shall be initio 
(ii) in sub-rule (3), for the word ‘ amount’ the wear tax? shall: 
be substituted ; and i Pia hae i ; ‘ 
; (iii), in. sub-rule: (4), for. the words? shall be leviable: the words 
shall be levied ’ shalltbe substituted:- = o% : we e 
228. In rule :34;:0f, theisaid. Schedule IV. o o tis 
G) in sub-rule (1)— ` enam 
wi? aé (a) "for the words “buti if not’, the words.’ but if the” ‘tax or ne 
is’ not paid ? shall ‘be substituted andei to! 4 
"O to'cläüse (c), the following proviso Shall'be’ added; namely # = 
“ Provided that a per jod of seven’ days’ shall be allowed for 
paying the‘amounts due’ ‘dnd rkdeeńitig, the property seized 3 ; and 
° (ii) in sub-rulé’ (2) efor’ the ‘words ‘ proportionate ‘in pallies tö ‘the 
sum’ , theewords ‘ equal m value to the tax’ shall be substituted. 


229. In; rule i350f the said. Schedule IV— > a0 n n 


-Git ‘sub-rule: (1),-for ithe words and: P again procgetl: 
ka rule 32’, the words and fares ‘again proceed: «under rule 33’ shall 
be substituted ; and ee 


a Gi): ‘in’-sub-rule ‘ (3), for the words ' which to Ris knowledge was 
enot liable’, „the words ` when to „his knowiedge;: it wes not liable” shalt 
e be! ‘substituted. pT a eit! Es an 

oe vie CAE 

S "230. in rule 37 of the, said Schedule IV, for the word and figures 
ehi 33 ', the words afid figures * sub-rule (1) of tule 33°’ ‘shall be, sub- 
Pae , 

wot e. C RE oO yy at eke es Se Ne gine NCA Oa! 


Fat i = oe Ft 4 4 7 . t 
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a 231. In @ule"38 of the said Schedule Ty , p gh a ot ‘= | Amendment 
" (i) forghe words and figures ‘ remains. unpaid , at the end, of the of rule 38 of 
: 4 : E : ‘ : wy chedule IV, 
period: mentioned in rule 93’ the words and figures remains unpaid in Madras Act 
whole or ii part ať the end of the period, specified in sub-rule’ (1) of rule XLV of 1920, 
33° shall be*substituted ; A EEI ae es 
' Gi)‘for the yords “such ‘building: or Jand* the words “such 
building’ shall be substit@ted ; toma ee ee 2 IN. a wee Sin 
' (iii) after the words ‘within a specified period’ the words ‘not 
being: less than fifteen days’ shall! be inserted; n r -@t on, 


ic, Giy). for the ‘words ‘ this’reqitisition.” the words ‘ such , requisi- 


tion’ shall be ‘substituted ; and fen i Coen, 
(v) 'for the words ‘ found òn the ‘premises ’'the words ‘ found on 
the building’ shall be substituted.’ np a ` 


232. In rule 39 of the said Schedule IV— E Amentiment 

(i) in sub-rule q)— f Schedule IV, 

(a) for the words and figures~ ‘under rule 33’ the words and ee a 
figures ‘under sub-rule (2) of rule)33? shall be substituted ; and si 


(4) in clause (4), the, words /and he, shall also pay the said 
amount and the costs of the prosecution’ shall be omitted ; 

(ii) for sub-rule (2), the following sub-rifle shall be substituted, 
namely s. - . aS n ane iar E a o 


aaen A2) ‘Whenever any’ person is’ convicted * of avi’ offence under 
sub-rule'(1), the magistrate shall, in additiog to any fine which may be 
imposed, recover summarily and pay over to® the local board the 
amounts, if any, due under the heads specified in clauses’ (a) and (2) of 
sub-rulé' (1) and-may in his‘discretion also.recovér summarily and: pay 
to the local board such amount, if any, as he'may fix as the costs of, the 
prosecution. ” p ' . 


233. After rule 39 of the said Schedule IV, the following'rule Insertion of 


shall be inserted, namely:— , >. S 


“39-A. Neither the president nor any officer or servant of the IX, Madras 
local board shall directly or indirectly-purchase any property at any sale Act XIV of 


ES) 


of distrained property held under,the foregoing rules.” 1920, 
234. Iņ.nule 40;:of the said Schedule. YV for tfe word ‘ thereupon? Amendment 
the words ‘upon such re-entry ’ shall be-substituted, - or rule 40 of 
; : E E Eke Schedule IV, 
s ee a o Madras Act 
è e ; e XIV of 1920, 


+ 235, For Appendices A, “B and C'to the said Schedule IV, the Substitution 


foMqwing Appendices shall be substituted; hainely :— ” , of new 


.. i i Appendices 
va e : Le ‘ a for Appen- 
; SS “APPENDIX A. Lae dices A. B 

4 tote fe DISTRAINT- WARRANT. TO nG and C of 

7 . [See rule.33 (4).] i A ° Schedule IV, 
ro W, ÈN l Madras Act 
z =- Warrant No, e aT i eXIV of 1920. 
Tor- n ype © o 

(Name of officer charged with execution of warrant.) f 3 


t r + . . . ; h . 
. (State tax or taxes due and prenises, if'any, in respect*of which the tax or taxes 
‘are, due.) . AE 


Whereas eof, X has not paid or, shown sufficient causeefor the 
non-payment ‘ofthe sum ‘of Rs. 'A. P.’ due for the tax’ or taxes noted above forthe °° 
whe ‘ending : 19, although the said sum has been duly demanded from 

° e bd 


o 


o 
o 


“e 


156 THE MADRAS LAW. JOURNAL SUPPLEMENT, [XI OF 1930. 


the said and fifteen days have elapsed since such demand gvas made: „This 
is to command you to demand the said sum of Rs. A. P. together with annas tWo for 
warrant feé, failing payment-of which you are to distrain the goods arty chattels of the 
said «. (or, as the case may be, any goods afd chattels found on the premises 
referred to); to the amount of the said sum of Rs. A. P. together with Rs. A. P. for 
warrant fee and distraint fee, making together a sum of Rs, A. P. apd such farjher 
sum as may be sufficient to defray the charges of keeping and selling such digtraint ; 
and if, within seven days .next,aftér -such distraint,®he amount due on account of the 
said tax or taxes and fees shall not be paid, together wish such further sum as, may be 
sufficient to defray the charges of keeping such djstraint, to sell the said goods and 
chattels under orders to be hereafter issued. by me, and to: remit eo the office of the 

board thé@sale-proceeds of the distrained property, out of which the amount 
due on account of the said tax or ‘taxes and fees, viz, Rs. A. P, and the charges of 
keeping and selling such distraint will be deducted and credited to the fund, and the 
surplus, if any, returned to the owner of the goods and chattels distrained. "Tfidistraint i 
or sufficient distraint cannot be found of the goods and chattels of the said 5 f 
you are to certify the same to me together with this warrant? 
STATION > ; (Signature of the 

"i President or : 

19 


Date other officer.) 





` ‘APPENDIX B. 


"FORM OF INVENTORV AND NOTICE. ` ' 
Sio o oroo * [See rale’34 (1) (9J 
1. ©  (State-farticulars of goods and chattels seized.) 


Take notice that I have this day seized the goods and chattels specified: in the 

above inventory, for thesum of Rs.' A. P. due for the tax or taxes mentioned in the 

A ' — marg™ for the ending 19 ; and 

, pA a thet unless yòu pay into the office of the board of 

j : the amount due togetlier with the warrant fee, 

the distraint fee and thé cost of keeping the goods and chattels, within seven days from 

the date of, this notice, the goods ‘and chattels will be sold on the day of , 

19° at the board ‘office ¢ or at such other place as the president may direct ; 

and that the goods'and chattels‘may bè sold-at any previous date; if they are’ ‘Jiable to 
speedy and natural decay, 


STATION. ` (Signature of the 
š off ficer executing the warrant 
v9 , ‘ 


Date of distress, ) 





wt e 
APPENDIX C. ie 
‘. TABLE or MAXIMUM FEES ‘PAYABLE ON DISTRAINTS, 
A: [See rule 36 (1).]. 


5. 
8. 


Sum distrained for. 
e e se . 
° , Rs. A. P, 
* Under 1 rupee a Pr A 04? 
e -1 rupee and over,but under 5, rupees RA = 080 
5 rupees and over “but under 10,1, . R . 1 00 
10, Pee eet e O NOTOS o 
By ge = aA a 1 2:00 
20 ” ve H 25 ” ied oe ' 2 8 0 
° 25 ” » 30 ” e - 3 00 
30, » 35, * e . 3 8 0 
35 3 ” 40 n s ~« 40 0 
40, ” 5, n 48.0 
45 »” ar : 50 t pe 5 0 0 
e- 950 ,, n 60, a - 600 
60, o 8%, 7 . 7 80 
80 Slas He MOE a oe : 90 0 
100 rupees and over - 10 0 0 
‘Phe above charge ` includes all expenses, except when eons are kept i 
property distrainėd, in which case three annas must be ipa for ach Oe ag 
. 
-. ` e . 
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. ,236.- Far rule 1 of Schedule V to the said- Act (hereinafter refer- Substitution 
red to as tay ead Schedule V) the following rules shall be substituted, of new rules 


namely :— r for rule 1 of 


‘“ Sch 
1. (a) It shall be the duty of every local board to provide for ad 


the payment of — : XIV of 1920) 
* (i) any amounts falling ‘due on any loans contracted by it ; and 
(ii) th@ salaries amd allowances of its officers ahd servants. 


(2) It shall also be tH duty of every district board to provide 
for the payment of the pensions, pensionary contribu@ions and provident 
fund contributions bf its officers and servants as well as of the officers 
and servants of every taluk board and panchayat within its jurisdiction. 


1-A. (1) A panchayat shall have power to make such provision as 
it Ae fit for carrying out the ruquirements of the village in respect 
of the following matters, namely :— G 


(a) the construction and mainténance of all public roads within i 
the limits of the village other than portions of district and taluk roads 
within such limits ; and al! bridges, culverts, road.dams and causeways o 
on such roads ; 


Cb) the establishment and maintenance of choultries within the 
limits of the village other than those classified as district or taluk o 
choultries ; 

(c) the lighting of all public roads and public place, within the $ 
limits of the village ; 


l ' (d) the opening and maintenance of libraries other than libraries 
serving the needs of an area wider than the village, which are classified 
as taluk libraries; 


(e) the _construction of drains and disposal of drainage water 
and sullage; £ 


(f) the cleansing of streets, the removal of rubbish heaps, jungle 
growth and prickly-pear, the filling in of disused wells, insanitary ponds, 
pools, ditches, pits or hollows ; and other improvements of the sanitary 
condition of the village ; oe o 


(g) the provision of public latrines and arfangements to cleanse 
latrines whether public or private ; ` = 


(A) the opening and maintenance of burial and burning grounds; 

~ (À the sinking and repairing “of wells, the excavation, repair and 
maintenance of ponds or tanks for supply of' water for drinking, washing 

eand bathing purposes and the construction of bathing ghats ; 

G) the opening and maintenance of public slaughter-houses ; 

°. (2) the opening and maintenance of public markets Other than 
markets which are classified as taluk märkets ; ; 

(2) the control of fairs and festivals other than fairs and festivals 
serving the needs df an area wider than the village, which are classified 
as taluk fairs and festivals ; 4 

(mj the opening and maintenance of centres of physical culture ; , 
and ; : i . ® v 


(x) the opening and maintenance of- parks. š H 


1 1 e 
(2) Subject to such rules as the Local Government may make, 
the panchayat shall eiso have power to make such provision as itsthinks 
fit for carrying out the requirements of the village in „espect of the °° 
following matters, namely ;— ` ' ° 
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(a) the planting and LENE of avenues on all public roads 
in the village not being district or -taluk roads ; 

(4) the opening and maintenance of p&blic landing places, halting 
places and cart-stands ;: I 

(c) the control of threshing Asses topes; and other*porargboRes 
used by the villagers'i in common ; ' 

- (d) the control of ae building's and other property belonging 
to the villagers in common ; : è 

> (e) the ext@nsion of village-sites and regulation of building ;' 
i (if the registration of births and deaths ; : 

(g) the control of pounds Ee 
` (A) village protection ; ai . 
G) imprévements of agriculture and agricultural stock ; 

G). the promotion and encouragement of cottage industries ; 

(2). the opening and maintenance of elementary school s~, 

(7) the estabiishment'and maintenance of rural dispensaries; 

(a) gratuities to its officers and servants ; and 

(a) all other measures of public utility calculated to promote the 
safety, health, comfort,or convenience of the inhabitants of the village, 
ie are not ‘specifically included i in any of the clauses i in rules 1-B and 
1 e 

1-B. (1} A taluk board Shall have power to make such provision 


‘as it thinks fit for carrying Sut the requirements of the taluk in respect 
‘of the following matters, naniely : :— 


: (a) the construction and. maintenance of taluk roads and all 
bridges; culverts, road dams ‘and’ causeways, on such roads ; a 
; (4) the establishment and maintenance of choultries ` in the circle 
classified as taluk choultries ; : 

(c). the opening and iaintenance of elementary’ Shoal except 
in villages where the contribution referred to in clause (1 1) of rule 5- A 
is, paid by, the taluk board ; th. ; 

(d) the opening and NEA of libraries which are classified 
as taluk libraries ; * 

EO the establishment and ‘maintenance of hospitals and“ dispen- 
sarigs other than those ipassifes ; as district hospitals ‘and cpa: 
or as rural di8pensaries.!* i 

(f), vaccination except to the extent specified i in clauses O and? 
(g) off sub-rule (1), of rule 1-C; ` 

` C the 'opeing ahd maintenance’ of public markefs ` which® are 
classified as taluk markets; e`. ° ee 

@%) the control of fairs and. festivals which gre classified as taluk 
fairs and festivals ; ando S 

. (d) the supervision of panchayats in the taluk. `. ` 

2) Subject to such rules as the*Local Government may make, 
"the taluk board shall also haye power, to make such provision as it thinks 
fit for carrying out the requirements of the taluk in respect of the 
following matters, namely : oe EA ihe ost 

-©(a) thé planting and preservation’ of avenues ‘on taluk roads ; 
£2) gratuities +to its officers and servants ; TA 


s 
xt or 1930] ©  . MADRAS Ac#s, 1930. |... is9 


e (c) all Mher measures of public utility: calculated to promote the 
ae health, pomtort or, convenience of the inhabitants of the taluk, 
which are not specifically includéd i in any of the, clauses i in rules 1-A 
and 1-C ; and 

s (D cêntributions i in aid of purposes similar to those mentioned, 
io sultrule.(1) and’ clauges (a), to OJ of ‘this ‘sub-rule to other local 
boards, municipgl ‘cotincil@and private, persons or associations. 

1-C... (LA district, boar shall have. power, to „make, such provision 
as it thinks fit for carrying out the requirements of theadistrict i in respect: 
of the following matters, namely :—= i 

(a) the construction and maintenance of. all disteict. roads and of 
all-bridges, culverts, road dams and causeways on such roads ; 

(6) the ` construction and maintenance. -of.. all travellers ’ 
bungalows and rest-houses on all public roads in the district ; 

(c) the establishment and maintenance: of -choultries in thé 
district classified’as: district choultries ;. -© 

` (d) thè opening and maintenance ‘of manda and Sessional 
schools, vocational or industrial Schools and: hostels for students ; 

(e) the district health officer and his office establishment ; ; 


(f) all central public health establishments ‘av Hich. serve the needs 
of the district as a whole, including reserve “staffs of medical „officers, 
_ nurses, midwives and vaccinators ; ; e 

(e) the training of nurses, midwivés, ghais and. -yaccinators ; ; 

(A) the establishment .and. maintenance: of hospitals and dis- 
pensaries in the district classified as, district. hospitals and dispensaries ; 
and every kind of medical relief not, given, by the taluk board ; 

(Ò preventive and remedial measures connected, with epidemics; 

(7) the establishment and maintenance of veterinary | hospitals 
and dispensaries in the district and ae ee 

(2) protected water-supply. 

. .€2) Subject'to such rules as the Local Government. may make, the 
district board shall also have power to make such provision as it thinks 
fit for carrying out. the requirements of. the district ip „respect of the 
following matters, namely : :— 

(a) the ‘planting ‘end preservation of avenues on all district 


roads ; A ‘ee . 
° “(6) the construction and working of railways, tramways, rope- 
vays, motor omnhibugand | other transport, services ; . 


tel) gratħities to its officers and servants ; Res 
(2) all other measures*of public “tility calculatad to promote the 
safety, health, comfogt or convenience of the inhabitants of-tRe dis- 
trict; which are fot #pecifically included in any.of the clauses in rules 
l-A and 1-Bs and 


(e) contributions in aid of "purposes similar to those. mentiongd 
in sub-rule (1) and clauses (æ) to: (g) of this sub-rule to other local 
boards, municipal councils and private persons. ® -.:: o 


1-D.(1) The Loaal Government shall have power to make gules 
regarding the maximum amount ‘of expenditure that may be incurred by 


a local ‘board~- Mees ey Ps 
e e e s 


Amendment 
of rule 2 of 
Schedule V, 
Madras Act 
XIV of 1920. 


Substitution 
of new rule 
for rule 3 of 
Schedule V, 
Madras Act 
XIV of’ 1920. 


Substitution 
of new rule 
for rule 5 of 
Schedule V, 
Madras Act 
XIV 0f1920, 
e 


e 
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(a) on ministerial and other establishment ; and ‘ e 


(4) on account'of the! journeys of the president an the vice-pre- 
sident in discharge of the duties of their offi&s. 

(2) Subject to the rules made under sub- rule (1) g local board 
may incur any charge necessary for or incidental to ‘its administration. 

` 237. In rulç 2 2 of the said Schedule V, for the words, district, ‘taluk 
or union funds’ the words’ ‘ village, taluk or district funtls ’ and for the 
words ‘ district, taluk'-or union boards’ the words ‘panchayats, taluk 
boards or district Boards’ shall be substituted. 
238. (1) For rule 3 of the said Schedule V, the following rule shall 
be substituted, ‘namely :— ~. 

"3: (1) The proposals for the slaséification of roads as district’ 
and taluk roads,.of choultries as district and taluk choultries, of hospitals 
and dispensaries as district! hospitals and dispensaries and as- rural 
dispensaries shall be framed iby a committee on which both the district 
and taluk boards shall be represented in -such proportidns and manner 
as may be prescribed ; and they shall be sanctioned by the district board 
after each taluk board has,had a reasonable opportunity of expressing 
its opinion thereon., 

(2) The propgsals for the classification of libraries as taluk 
libraries, of markets'as taluk! markets and of fairs and festivals as taluk 
fairs and festivals ‘shall be! framed by the taluk board dnd shall be 
sanctioned by the district board after ‘each of the panchayats concerned 
has hada reasonable opportunity of expressing -its opinion thereon. 

(3) T he Logal Government shail have power to revise any classi- 
fication sanctioned by‘ the district board under sub-rule (1) or (2). ” > 

939, For rule 5 of the said Anneau V, the fojlowing rule shall be 
sab namely :— a 

"5. The receipts -under this Act which shall be credited to vil- 

lage, ak and district funds respectively are as follows : — 


A, _V lage F tends. 

© (1) One-sixtls of ‘the'land-¢ cess levied in the village under sece 
lion 78. 

(2) ‘The ntact levied in the village under section 93. 

(3) The house-tax levied in the Village’ under section 98. 

° (4) The tax or bares “levied in ‘the ‘village under sub-section (2) 
of section 75, 

(5) The pilgrim-tax levied in the village under section 110 ex 
cept “where the occasion for pilgrimage isa festival a asa tabik 
festival. Í 

(6) Fees on licences '‘issted and permissions» given by the pan- 
chayat*°under this Act. i 

(7) Fees levied in public markets in the village ‘not classified as 
taluk markets, $ 

# (8) The contribution. paid by the taluk board on the scale fixed 
by the I,ocal Government in respect of markets in the yillage classified 
as taluk markets. ° í 

(9) Fees for the use of public landing places, halting places, cart- 
seats and slaughter-houses constructed or maintained “from village 
funds,; fees for the use of choultries other than those ‘classified as diş- 


xitor 1930.) . - MADRAS: Acts, 19380. 6 on tet 


trigt’or-talukechoultries,; and:fees for the temporary’ occupation of village- 
Sites, roads, k. and burning grounds ‘and ‘other similar public ‘places 
or. Paris thefeof in the viage, By one Sak 

(10) Receipts of schools maintained by: the panchayat including, 
grants- in-a&l to such schools. "i 

* (11) The contributfon; if any, paid by the taluk board on the 
scale fixed by*the QocaleGovernment for, the opening" and maintenance 
of elementary schools in thee village. K 

(12) Income from endowments and ‘trusts under the management 
of-the panchayat.* > g a E gg E al 

(13) Contributions from Government, ‘other local boards, munici- 
palities, other local authorities ‘dnd ptivate persdns in’ aid’ of any institu- 
tions or services maintained or financed from. village funds. 

am (14) Fines levied, for nuisances and, for offences against the 

Piaces of Public Resort Act, 1888, when committed in the village. 

(15) Fines and penalties levied under this Act by the panchayat, 
or at its instance or on its behalf. ” 


" (16) Sale-proceeds of sweepings, tools and ‘plant, old stores and, 
materials, and of trees and avenue produce in the village appertaining 


to roads other than district or taluk roads: ' » 
(17) Income from yillage ferries „and fisheries. 
(18) Interest’ on loans and securities. oe 


_ (9) Interest on arrears of revenue, 
ey mae 


i 


(20) Income from, and sale-proceeds of: beings) hada: and 
other property belonging to the. Panchayat. 
(21) Unclaimed deposits ‘and other forfeitures. | HO 


fae hin Bo— Taluk, Funds. : *. Bd Sieh 


(1) One- third of the land- -cess_ levied in the’ taluk ‘under section’ 
78. °° EE E C E od 

(2) The pilgrim- tax levied in respect of any village i in the taluk 
where the oceasion : -for Pilgrimage ‘isa festival ‘classified.as a taluk 
festival.’ + 2 eagai a Sa 2 ae i 

(3) Fees on licences issued ani perihissions given by ‘the taluk 
board under'this'Act. © -v n z. Pep 3 


(4) Fees levied in public ‘markets i in ‘th taluk’ ctaSsifiga as “taluk! 


markets-after deducting the ‘contribution ° referred.: to'in-clause (8) of 
rule 5:A. > ar n tthe paka De wot ee 
*. (5) Fees for the use of choultries in the taluk classified as taluk 
choultries. a eR E E E 


. (6) Receipts. of-schools maintained:. by. the taluk.. board Heng 
ing g EE t@such. schools... ioeo o 0 Ost AE 

(7) Receipts of hospitals:..and: dispensaviess in the ei other? 
than those classified as district * hospitals and dispensaries. oie o 


(8) Ineome from endowments ; and, trusts under _the ‘management 
of the taluk board. say Bese PG 


(9) Contributions from Government, “other local boards, munici- 
palities, other local’ attthoritiés ‘and’ private ’ persoris in! aid of any institu- 


tions or services maintained’ or-financed from taluk funds, ' % 
. e M—21 . ° 


Q g : e 


. e 
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. (10). Fines and ‘penalties levied-under this Act by the ie besa 
or at its instance:or on its.behalf. . HL rat 


(11) Sale-proceeds of sweepings, todls’ end es oi st storés ‘and 
materials, and of ‘trees and: avenue pronnan japperuunine: toall taluk 
roads. oare ° 

ne ca (12) Receipts from taluk'board AERE 
` (13) Interest'én loans and securities. ei 

(14) Interest on arrears of revenue. ete E 


se Saat e. he i ©! 
(15) Income froi; and saleeproceeds of, buildings, lands and 
other property belonging, to the taluk board. 


(16) ‘Unclaimed deposits and. other forfeitures, 


20) GC District ” Fund’. 


(1) One- third of the 'lanid-cess levied in ‘the district under 

section 78. i 
meee (2) Tolls levied in the’ disthict indér’ section 104. 

: (3) Fees on licences i issued and permissions given by the district 
Board under ‘this Act. a 

(4) Fees for the use of “travellers” Banilows ‘and rest-houses in- 
the district. 

(5) Fees for the’ use woe choultries in ‘the „district classified as 
district choultries, ie 

(6) Receipts of eschobls, maintained by the district board, in- 
cluding ‘grants-in-aid*to ‘such schools: í 

(7) Receipts of hospitals ‘and’ ispénsares" hissified as district 
hospitals and dispensaries. oy ; 

(8) Receipts of. veterinary hospitals and dispensaries papaince 
by, the district board. . : i 

(9) Income Hem endowments iid rusts dielet ‘the management 
of the district board... , ; ees : 
. (10). Contributtns. from ‘Government, other local . boards, 
municipalities, other local authorities and private persons in aid of any. 
institutions or services maintained. or financed from district, funds. 

(11) Fines and penalties levied under this Act. by ‘the district 
board orat its, instance oon, its behalf. - 


Kass ‘al D Sale-proceeds: of sweepings, toate and. plant, ald stores and « e 
materials, and of trees and avenue produce appertaining to all district, 
roads. p pof sss a gate oho Oy! Pid 


(13) Income from distic hoard ferries. i MAE E 
e 


:.((14) Income from failways; tramways; ropeways, motor omnibus 
sad other transport services maintained by the distrivt beard. |. 
e ` 


A 


inus (i5) ‘Interest oni foans arid. securitiss: opt oe 
. i4 Eaa a O Aa 
. (16) Interest, on ärreärs of revenue: 


(77 Income ‘frpm, and. ‘sale-proceeds of, buildings, “ands and 
other property, belonging to the district board. 


18) ‘Contributions, towards locaj fund. pensiéns., K k oe 
(19) Unclaimed. deposits. and, other forfeitures,” =... 
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. 240. IÅ rule 6 of the said Schedule V, for the words “ district, 
taluk and union funds ” the words: : village, taluk or district. funds” 
and for the fords “ distrist, taluk or union boards ” the words “ pancha- 
yats, taluk, boards or district boards: ” shall be substituted. 


e e 
#41. For rules 8 and 9 of the said Schedule V, the following 
‘rules shall be eubstftuteg, namely :— i ° - 


“g, D, All money#*received by a district or taluk ead shall 
be lodged in the nearest, Government treasury and all’ moneys received 
by a panchayat shall be lodged either in the nearest Government trea- 
sury or in the nearest Post Office Savings Bank. ‘ 

(2) (a) A district or taluk board may, with the sanction of the 
Local Government ahd a panchayat may, with the „sanction of the 
district board, 

(i) lodge its moneys in a bank or co-operative society, and 

(ij) invest any sums not required for immediate use in any 

manner which the Local Government may, by general or special order, 
approve. 
, (6) A panchayat may, with the sanction of the district board 
and subject to such conditions as to security or othérwise as the dis- 
‘trict board may lay ‘down, Jeave its moneys in the custody. of the 
president or any other respectable person. 


‘9, (1) All orders or cheques against a “local ae shall be 
signed— i e 
(a) by the president or ° 

- (6) (i) by some person duly authorized -in - that “Behalf by the 
presen in the case of district and taluk boards ; or co 

Gi) by a panchayatdar authored as aforesaid in a case of 
EN 

(2) The treasury, bank, co-operative society o or person in which 
or with whom the local fund js lodged shall, so far as the funds to the 
credit of the local board admit, pay all-orders og chequés against the 
fund which are signed as required by sub-rule a). . ing! i in 


(3) If the local board shall have given ‘prévious authority in 
writing, such treasury, bank, co-operative society or person may at once 
pay out of the fund of the local board without such order or cheque 
any expense which the Local Government héVe incurred on behalf of 

ethe board. ” 


e 242. In, Schefiule VII to the said Aċt— pe Se 


(i) in clause (g), the words “ or burning lime ” shall be omitted: 
Gi) for jae 0), the following clause shall be substieited: 
namely i— >e TOE E 


"“@ ne bricks, tiles, P op. Jime” Ra AY yy ee e 


o 


(iii) for clause ee the haiti clauses shall be substitutéd, o 


namely:— ; . : RE IDS” AON ve 
“Ca storing any explosive or- combustibleematerialy- i 
g P 


« Co} manufactpring anything: from | ‘which: offensive: ‘or nale 
some, 'zmells arise T sase easy aN RETE 
(2) using for any indusitial purpose’ any fel‘ or machinery’; “atid 


e e e 
o 


o 


Amendment 
of rule 6 of 
Schedule V, 
Madras Act 
XIV of 1920. 


Substitution 
of new rules 
for rules 8 
and 9 of 
Schedule Vy; 
Madras Act 
XIV of 1920. 


a ee 
Ameniiment, 
of Schedule - 
VII, Madras 
Act XIV of 
1920. 


o 0 





Amendment 


of Schediulé’ 


VAIN; ye 
Madras Act 


XIV of 1920. 


Amendment 


of Schedule 


IX, Madras 
Act AY of 


192), 


nent 


rey ye 
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oee CY) in general doing in the course .of .any ind@strial- process 

-anything whitch is. likely to De offensive or ene ons to A a life or 

health; dr property”; and. tie bi Qe eee 
(iv) the following proviso ‘shall be added: Vat the end, namely = 


_ .“ Provided that no, licence shall be required for the stoge of 
‘timber, firewood thatching materials, ‘Ray, Eras, spraw, fibre -or coal, or 
for boiling paddy when such storage or Boiling i is for private use,” 


', 243," In | Schedule VIII to the said Act ee. 

O. after-the, item relating, to ‘section 129, “the following , -item 
shall be inserted, namely ; Woh ae ae 2 i: SN 
“ 129-A Failure to construct, altei or remove drains, “Fifty rupees.” 

_ Gi), after the, item. relating. to ‘section 163 sub-section: (2), t Jt 
following items shall be inserted, namely :— et oh, et 
“163-A (1) ‘Planting of trees without permission on any Two hundred rupees,” 
` public Yoad of other’ property vealed in‘a 
an : ' Ibcal board. p tye. ‘ 
ee a 163. A..(2): ‘Felling;: etc. “without pernitsaloe: pe trees <3 Do? van 
growing on public road or other property s 
vested i ina local: board, 

Gii) ‘in the item relating to ‘section 166, subsection (1), for the 
words i in the thitd ‘column, | the following words shall bė substituted, 
namely = :— 

“ Using a notor vehicle fot hire ` or a motor lorry, swithiout 
licence or contrary to licence” a 

(iv) the item rélating: to ection 170 shall be omitted ; 

(v) in the ‘tem relating to section 171, for’ the entries in 
columns '(3)“and (4)," the following. entries shall respectively be sub- 
stituted, namely :— 0 * ! E 
1. Opening a ‘new “private market or continuing to » Five hundred eee 


keep open a private market without licence or a E pno 
contrary to licence. 


i) the-item. relating to’ potion 186 shall be omitted ; and. 
Ses » (vii): -in .théițem relating to section 187, sub-section (1), for the 
eatis in columns (3)-and (4)-the ‘following entries shall respectively 
be substituted,, namely ; =. thst l ERAS 


re“ Opening a new: private cart- stand, or pontlaudng: to Two hundred rupees.” . 
b keep open a private cart, stand, w ith out licence x ; ; 
l ee contrary to licenig. 


p> 


1 


yaa? In Schedule: IX to the said ae Sas nas ie ‘ 
° (i) after the item relating t to section 1299 the following item 
shall be ifserted, namely : — ° E” 
. b 1 “129. A: Failure to' construct, gter “or’ ‘reqiove ‘ ven see p 
, drains: EA ns ‘ 


ae H a i 

i) i in the item relating to section 166, WTA (1), for’ the 

words in the third column, the . following. words shall be ‘substituted, 
aniei . Se te ee et r 


“ Using a motor vallicle for hire or a motor, ots ‘without 
licence or contrary te. licence’’;.and_, 


(iii) in thé item ‘relating to section 187, poe ( 1), in the 
third® eatin for the words ‘without a licence’ the ‘words * without 
„licençę,or contrary to, licence ? ‘shall be substituted., 


rt . 
s e e 
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= 4'245: 0 Søhedule X to the said Act shall be omitted, Repeal of 
A pp _ De a eh T a ` i Schedule X, 
DE BEES, 32 l a ' 2% E å , . . Madras Act 


XIV of 1920. 
R 246. dn first giving effect ito the’ provisions of the said Actas Madras Act 


amended by this Act, thesaid provisions shall be read subject to the de 
rules) ‘in n the Sqhedule. i . by this Act 
THE SCHEDULE, ` a 4 i to be read 
BE a4 4 i ? i : $ subject to the 
Pues y 9 >, ‘Transitional Provisions, rules in the 


1, Every distrigt' board constituted under the said Act shall be deemed tobe a Schedule. 
district board constituted under the said Act as amended by this Act. 

‘2: Every taluk board constituted under ‘the said Act shall be deemed to bea 
taluk board constituted under the said Act as amended by this Act, i 


‘ 3: (1) Every locaf area which at the commencement.of this Act is a union under 
the said Act or a village under the Madras Village Panchayat? Act, 1920, shail be o 
déemed to be a village under the said Act as amended by this Act.. o 


S ' (2) Every union ' board constituted under thé said Act and every panchayat 
constituted under the Madras Village Panchayat Act, 1920, shall be deemed to be a 
“panchayat constituted under the said Act as amended by this Act, o 


4. The number of members constituting the strength cf every local board c or 
panchayat existing on oe date of the commencément of this Act shall be deemed to be 
the number of members declared by notification under section 10 of the said Act as 
amended by this Act: i 


‘Provided that where the strength of a union board’ or panchayat has been fixed 
at seven, the Local Government’ shall appoint an eighth mem ber thereto as soou as this j 
Act comes into force. 


5. (1) All property, all rights'of 'whatevet kind used, enjoyed or possessed by, 
and all interests of whatever kind owned by or vest in o» held i in trust by, or for, any 
district, taluk or union board constituted under the said Act gr any panchayat consti- 
‘tutéd titider the’ Madras Village Panchayat Act, 1920, as well as all liabilities legally 
subsisting against such board or panchayat shall, on aud from the date of the 
commencement of this Act and subject to sich: directions as the Local Government 
‘may, by general'or special order, give-in-this behalf, pass to the district board, taluk 
board or panchayat concerned. 

© (2) All proceedings taken by any such district, taluk or union board under the 
„said Act or by a panchayat under the Madras Village Panchayat’ Act, 1920, as the case 
may ‘be, may in so far as they are not inconsistent\with the provisions of the said Act o 
.as‘amended by this Act, be continued under the said Act as so amended, by the district a 
board, taluk board or panchayat concerned., ° 


(3) Any remedy by way of application, suit'or appeal which is provided by the 
said Act as amended by this Act shall be available in respect @f proceedings under the 
said Act or under the Madras Village Panchayat Act, 1920, pending on the date of the 
commencement of this Act, as if the proceedings in respect of which the ‘remedy is 
sought had been instituted after the commencement of this Act. n 


v + (4) If any dispute arises as to the local board {Qewhich any ‘property, right, 

@ interest or liability is to pass under sub-rule (1); or by which any proceeding i is to be 
continued under sub-rule (2), or to or against which any remedy ‘is to be ayailable 
ugder sub-rule cc tietncstion shall be referred to the Local Government whose deci- 
sia ®shall be final “ 


6. (t) Notujthstanding anything Gongaitied 4 in the said ‘Act or in this Act— 
Ca) (i) the members of every district or taluk board holding office on the date of 
the commencement of tis Act shall be deemed to have been elected members of the 
district or taluk bard Constituted under the said Act as amended by this Act and their 
term of office ‘shall, subject, to the provisions of sub-section (2) of section 54 and sec- 
tions 56, 57 and 59 of the said Act as gmended by this Act, extend to or expire on such e 
date’ as the ‘Local Government may fix’and ‘the Local Government shall cause elegions 
to be ‘held so that the newly elected membérs of the district or taluk board may come = 
‘into office'on the date fixed for the retirement of the’ old members; and ° 2 


Gi) the members of every union board or panchayat, holding office on the date of 
the commencement of tRis Act shall be deemed to have been elected membegs of the 
panchayat constituted under the said Act as amended by this Act, and their term of °° 
office'shall; subject to'the provisions'of sub-section (2) of section '54 and - segtions 56, 
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57 and 59 of the said Act as amended by this Act, extend to, or expire on, such date 
as the Local Government may fix and the Local Goverment shall cause elections to be 
held so that the newly elected members of the panchayat may comè ig{o office on the 
date fixed for the retirement of the old members ; 

_ (8) the Local Government may, from time to time, postpone any date fixed by 
-them under clause (e) and fix another date in lieu thereof ; e / 8 

(cy the president and vice-president of the distgict board or taluk board®ind the 

president of the unign board or panchayat holding office on te data of the commence- 
ment of this Act shall, subject to the provisions of sul®sections (1 and (2) of section 
15, section 43 and section 44 of the said Act as mended by this Act hold office as 
president or vice-president of the district board, the taluk board or the panchayat, as the 
case may be, up t3, or vacate office on, the date fixed under clause (a) or (4); 


(d) a meeting of the newly elected members of the district board, taluk board 
or panchayat shall be held on or as soon as may be after the said date, on a day and 
at a time fixed by the Local Goverriment or such other authority as may be empowered 
by them in this behalf, for the election of the president an@ vice-president of the local 
board ; . i 

(e) the term of office of the newly elected members of the district board, taluk 
board or panchayat or of the members elected in their places at casual vacancies shall 
expire at the end of three years, ifthe date fixed under ciause (2) or (4) is the first 
‘day of November and in other cases at the end of three years from the first day of 
November immediately preceding such date; and ‘ 

(f) any date fixed under sub-clause (a) or (4) shall not be later than one year 
from the date of the commencement of this Act. 


(2) (a) Any vacaucy in the office of president or vice-president of a local board 
which isin existence on tlfe date of the commencement of this Act or which occurs 
before the date fixed under clause (<) or (4) of sub-rule (1) shall be filled by election 
by the local board. A 

() Any such vacancy in the office of an appointed member of a local board shal] 
be filled by appointment by the Lgcal Government and in that of an elected member of 
a local board by election unfer the provisions of the said Act or of the Madras Village 
Panchayat Act, 1920, af the case may be, as amended by sections 47, 48, 50 and 51 of 
this Act. . ; 

(c) Any person elected or appointed as president, vice-president or member of a 
local board under clause (g) or (4) of this sub-rule shall hold office only up to the date 
fixed under clause (a) or (4) of sub-rule (1). 

Explanation.—The office of president, vice-president, or member of a 
local board to which no person „had at any time prior to the coinmencement of this 
Act been elected or appointed including the office of vice-president of a panchayat 
created by this Act shall be deemed to be vacant on the date of the commencement of 
this Act within the meanivg of this ‘sub-rule. 

7. Any action taken by any authorities before the commencement of this Act for 
taking which action ngwy authorities are substituted by, or under, the said Act as 
amended by this Act, shall, unless inconsistent therewith, be deemed to have been taken 
by such new authorities, unless and until superseded by action taken by them, 

Subject to the provisions of section 7 of the said Act as amended by this Act 
the Local Goverhment may, JP notification published in the prescribed manner, fix the 
strength of any district board, taluk board or panchayat constituted under the said Acte 
as amepded by this Act at such number as they may think fit, with effect from the date 
fixed under clause (e) or (4) of sub-rule (1) of rule 6. d 6 

9. The land-cess levied under section 78 of the said Ath as amended by this Act 
for the fasli year in which this Actlis brought” into force shall be distributed among 
district boards, taluk boards, panchayats and the committees conStftuted under section 
114-A of the said Act as amended'by this Act in such mannes as the Local Govern- 
ment may, by general or special order, direct. t o 

10. Any tax which was being levied by any panchayat oft the date. of the com- 
mencement of this Act under clause (a) or (4) of sub-section (1) of section 26 of the 
Madras Village Panchayat Act. 1920, shall contfnue to be levied for the year in which 
"this “Act is brought into force and for such farther period, if any, as the Local Govern- 
ment may, By general or special order, declare to be necessary and may be recovered in 
the manner provided for theerecovery of taxes in the rules in Schedule IV to the said 
Act as amended by this Act. : < e - 

u° (1) Notwithstanding anything contained in rule 3 of Schedule V to the said 
Act as amended by this Agt, the Local Government may, as soon as may be after the 
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passing.of this. Agt, classify roads, choultries, hospitais and dispensaries, libraries, 
markêts and fairs and festivals in the manner, mentioned in the said, rule 3 and such 
classification shay come into effect on the date of the, commencement of this Act. 
(2) Any classification maĝe under ‘this rule may, after ‘the’ commenceinent of: 

this Act, be altered under the said rule: 3. ' 

e12. If ang difficulty arises as to the first constitution or reconstitution of any local 
board agter the commencement gf this Act or otherwisein first giving effect to the 
provisions of this Act or gf the said Act as amended by this Act, the Local Government, 
as occasion may reuire, may be order do anything which appears t? therm necessary for 
the purpose of removing the difficulty. : 





e 
THE ANDHRA UNIVERSITY (FIRST AMENDMENT) 
ACT, 1929. 
e 


ACT NO. XII OF 1930. : 





pera, ` a 


[seh April, 1929]. 
Hi Act to aed the Wii Oniversity Act, 1925. ' i 


` WHEREAS it is expedient to amend the Andhra University Act, 
1925 ; it is hereby enacted as follows :-— 

1. This Act may be called “THE ANDHRA UNIVERSITY (FIRST 
AMENDMENT) ACT, 1929”. =“ 

‘2. In section 6, sub-section (3), ofe the Andhra University Act, 
1925, for the words “ in the towns of Vizagapatam, Rajahmundry or 
Anantapur ” the words “ in the headquarters:of thee University.” shall 
be substituted, 





op HE ANDHRA UNIVERSITY (THIRD sienivinben) 
ACT, 1929. i 





ie A nE “ACT NO. XIT OR 1930; Cy 8 O O0 g 





GR Apri? 1929] 
` An Ae to amend the Andhra University Act, 1925:' + 


WHEREAS it is expedient to,amend the Sidhra University. Act, 
1925 ; it is hereby enacted as follows : —. , a eee 
e l. This [Act “may be called “ “THE ANDHRA. Unavex’srry 
(THfkp AMENDMENT) ACT, 1929, ner 
2. In sectidif 6 of the Andhra Üniversity Act, "1925 (hereinafter 
referred to as ‘the id Act ’)— 
(i) in sub. secéion (3), the words ‘oras a first-grade ‘college’ 
occurring after the words ‘ asa “University: soleza’ Shall ‘be omitted. 
` Gi) sub-section (4) shall be omitted: ' eh E te 
3) In section 26 of the said Act— ` din ae f 
For clause (c) the following shall be substituted, namely: — 


“{e) has been convicted and sentenced by a criminal cotrt to 
transportation or to imprisonment’ for a period of mote than one year 
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for-an offence, not being of apolitical’ character; ‘uriless #such sentence: 
has been reversed or the offence has’ been pardoned or a period of’ five 
years has elapsed from the date of the expiration of the satence.” 

4, In section 31 of the said Act, the word ‘ non-political ’ shall be: 








substituted for the word‘ serious’, ne an ee 
1 : i ES i i ` 7 ə» Ka 
u aA SERIE l z eines : e, o gi 
THE MALABAR TENANGY ACT, 1930: o e 
e 
Uo PACT ROEM OP 1930, 7A O18! 
; s 

‘ Jt oy, [1844 Movember, 1930.] 


WHEREAS it is necessary and expedient to define, declare, alter 
and amend, to the extent, in‘ the manner, and for the purposes herein- 
after appearing, the law relating to landlord and tenant in the district 
of Malabar; ` , ro a wi A E ADAS 

AND WHEREAS the previous sanction of the Governor-General has 
been obtained’ to the passing of this, Act; it'is hereby enacted. as 
follows:— =e l ' ie a 
PRELIMINARY. a ee 
1. (1) This Att may be galled “THE, MALABAR TENANCY ACT, 
1929.” o eg te Lo Mi TA : 

(2) It extends tothe whole of the district of Malabar, -1 Si 

(3) It shall come into force on such date as the Local Govern- 
ment may, by notification in the Forz St. George Gazette, appoint : 
f Provided that*in all suits for eviction instituted after the 30th 
July 1929 and pending’ in thé court‘of first instance on the dite when 
this Act comes into force, which would have been governed by the pro- 
visions of this Act had it been in force at the time of their institution, 
the rights and obligations of ‘the parties concerned shall be regulated by 
the provisions of thi¢ Act. 

2 N othing iq this Act shall apply to 

(I) lands transferred ‘by a landlord for felling timber or for fugi- 
tive cultivation or for planting tea,.coffee, rubber, cinchona or any other 
spewal crop prescribed by a rule made by the Local Government, or the 
erection of any building for the purpose of'or ancillary td, the‘ cultiva, 
tion of such crop, or the preparation of thè ` satiié for the markét': ‘*' 

‘Previded’ that -no rule‘under this clause shall affgct any landin 
respect of which any cultivating verumpattamdarhas a right of fixify. of 
tenure. under this Açt or any customary’ vérumpattaned@ar, kanamdar or 
kuzhika@namdar has a right of renewal under this Act, so long as „such, 
rights subsist; or ere ng Ope Me ak 
(2) lands on which: pepper is,the principal crop, or +) | ha os 
(3) any building owned by a latfdlord including a house, shop or 


T 


“warehouse, and the site thereof, together with the garden or land 


appurtenant thereto.® , i ; at 

| , | CHAPTER I— DEFINITIONS, 

3.. In this Act, unless there is something repugnant in the subject. 
or context,— * 

. (3 e . 
S 
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.:' (a) ‘Kericuleural year’ meats thè yéat commencing with the 15th 
‘March imvany caleidar year: and ending with. the 14th March of the 
following cSlendar year,@r the year.between sich other dates'as the 
Collector may.specify in that behalf, by. notification'in the District 
Gazette, for the. whole or any part of the district of Malabar ; 

© G) “Court: means the Civil Court having jurisdiction under the 
Code of Civi Profeduwe, 1908, to entertain a. suit'for* the possession of 
the holding or part theréofe to which. any vlegal Berne under this 
Act relates ; z J ae i y 


_.  {¢).‘ Cultivete’, with. its PER variations, means cultivate 
either solely, -by one’ s own labour or with the help of the labour of the 
members. of one’s tarwad or family, or of hired labourers or -both, or 
direct or supervise eultivation by such members . or hired labourers, 
jointly, or separately, proyided that such members ¢or hired labourers 
have not agreed to pay or take any fixed proportion of. the produce of 
the land they cultivate as compensation for being , allowed to cultivate 
it or as remuneration for cultivating, it; bs ae 

y aye Dry land’. means a land: which is neither : an ‘wet land? ’ rior 
a, ' garden’ land"; 4 E EA a 


(2) ‘ Eviction ’ means the engey of possession of land from: a 
tenant and includes the redemption of a: kanam; . cua 


(f) ‘ Fair rent’ means rent as determined! in accordance with the 
provisions of Chapter.IE; : Deria Waa us 


(g) “Garder land ’-mearis any Hing used: principally for growing 
fruit-bearing. trees’; - cera nat 


e GAY: ‘Holding ’ méans a parcel or parcels * of land héld under a 
single engagement by a tenant froma landlord ' and shall include, ‘ary 
portion of a. holding as above defined, which the jandiord and ‘the tenant 
may: agree to treat as a separate holding.;: - i be BR aes 

(2) (1) the word ‘ improvement ’ shall Have the’ samé: ‘meaning as 
it has in the Improvements Act; s 

(2) “Improvements Act’: means the Malabar Compensation for 
Tenants ’ Improvements Act, 1899 ;. ot » 
wee WHS Intermediary ” means amy person: who, not being'a janmi, 
has an interest in land, and is entitled, by. reasGnof such interest, to 
possession. thereof,. but has transferred, such possession to others: ; 
com o @&) Janmi’ means a person entitled to the absolute. peopelctor: 
ship, of land and includes.a. trustee im respect “thereof; Ss 

(2) ‘Kanam ’ means- thet: transfer for ncpaltereeen ts migney or 
in’ kirid'or im boti? by -a landlord’ of an interest in specifig immovable 
pr®perty to {nother“tcalled the ` kanamdar ’) for the latter’ $ enjoynient; 
the incidents of gwhich.transfer include: 


(1) a rightin the transferee to hold the said property*liable for 
the considerafiòn fpaid by him or “due to him which ` coitsideration is, 
called * kandrtham ”, 


(2) the liability of the tfansferor to pay to o the ENEN interest 


on he kanartham, : ' ie 


_ (3) the payment of ‘ michavaram.’ by the transferee, 
x1 (4) therigh® of the transferee to‘enjoy. the said praem for 
twelve:years or any. other period, and. ; i 


M—22 z x 


a 


‘Agricultural 
year.’ 


‘Court.’ 


‘Cultivate.’ 


© 
‘Dry land? — 
‘Eviction.’ 
o 
Fajr rent.’ 
o 


‘Garden 
land.’ 


‘Holding.’ 


a 


‘Improve- 
ment.’ 


© 
©‘Improve- 
ments Act.' 


‘Inter-’ 
mediary.’ 


‘Janmi.’ 


‘Kanam.' 


o0 


'Kudi- 
yirappu.’ 


‘Separate 
kudiyiruppu.’ 


‘Separable 
kudiyiruppu.’ 


‘Kuzhi- 
kanam.’ e 


‘Landlord.’ 


Melcharth,” 


*Micha- 
varam,’ œ 


‘Pay.’ 
‘Prescribed.’ ° 


‘ Renewal 
fee.’ 


* Rent.’ 


4 ’ 
” Tenant. 


e ‘ Verum- 
eattamdar.’ 
e 


* Cultivating 
verumpattams , 
dar.’ 
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(5) the liability of thé transferee to pay arenew&l fee to the 
transferor, if the transferee is ‘permitted to enjoy the Sad prercuy for 
a further period after the termination of the ogiginal period®, 

(m) (1) ‘ Kudiyiruppu* means and includes the site of any 
residential building, the site or sites of other buildings appurtenarft 
thereto, such other lands as are necessary forethe convenient enjoyfnent 
of such residentiaé building, and the easements attached .Whereto; | 

(2) ‘Separate kudiyiruppu’ means èa kudiyiruppu which is thé 
sole property comprgsed in a holding ; i 

(3) ‘ Separable kudiyiruppu’ means a kudiyituppu’ which is in- 
cluded with other property in a holding and which is not necessary for 
the couvenient enjoyment, as usual, of any other part of the holding ; 

(n) ‘ Kuzhikanam’ means and includes a tfansfer by a landlord 
to another (called the kuzhikanamdar) of garden lands or of other 
lands or of both, with the fruit-bearing trees, if any, standing thereon 
at the time of the transfer, for the enjoyment of those trees and for the 
purpose of planting such fruit-bearing trees thereon, the’ incidents of 
which transfer include (1) the right of the transferee to enjoy the lands 
for twelve years or for any other period, and (2) the liability of the 
transferee to pay a renewal fee; to the transferor, if the transferee is 
permitted to enjoy the said lands for a further period after the termin- 
ation of the original period; ~ : 

(o) * Landlord? means a person under whom a tenant holds and 


to whom he is liable to pay rent®or michavaram, and includes a janmi; 

(£) ‘Melcharth’ rfleans*the transfer by the landlord of part of his 
interest in any lanfl held by his tenant by which the transferee is 
entitled to evict such tenant; | 

(g) ‘ Michavaram’ means whatever is agreed by a kanamdar in 
a kanam deed to be paid periodically, in money or in kind or in both, 
to or on behalf of the janmi ; , 

(r) ‘ Pay’, with its grammatical variations, includes deliver ; 

' (s) ‘ Prescribed ’ means prescribed by rules made under this Act; 

(2) ‘ Renewal fee’ means fee or fees payable by a tenant to: his 
landlord for the renewal of the legal relationship under which the 
tenant has been hofd®ng any land ; 

(u) ‘Rent’ means whatever is lawfully payable in money or in 
kind er in both, to a person entitled to the use or occupation of a land, 
by another, permitted by fhe person so entitled, to have the use or 
occupation of the said land, for any purpose, on the understanding, ex- 
press oft implied, that the person so permitted would pay consideration 
for such use or occupation ; : ~ ° e° 

(v) ‘ Tenant’ means any pesson’who has paid orņþas agreed to` 
pay rent,eor other consideration, for his being allowed by another, to 
enjoy the land of the latter, and includes an intermediary, a kanamdar 
ea kuzhikanamdar, and a verumpattamdar of any description ;, - 

° (w) (1) ‘ Verumpattamdar’ means a tenant other, than a 
kanamdar or kuzhikanamdar of a holding, for agricultural purposes, 
which includes wet lands, and may or may not include other lands ; 

(2) ‘ Cultivating Yerumpattamdar ’ in respect of a holding means 
any vemiumpattamdar who, not:being a janmi, interm@diary or customary 
verumpattamdar of that holding has, expressly or impliedly, contracted 
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to cultivate the Jands in that holding, either’as‘a tenant-at-will or during 
a fixed term, and’ actually cultivates the'same'; 


(3)' Customary vérumpattamdar ’ means any verumpattamdar 
who’ is entitled by custom of the. locality in which the land is situate to 
possgssion “of the said land for a definite period of years and for whose 
continuance’ thereog after the termination of that period, fora further 
period,” ‘a renefval fee he to be paid to the landlord as, ‘an, incident of 
the tenure} and, 1 
: (x) ‘ Wet land. 'means land which is s adapte? for. the ‘cultivation 
of paddy, 7 . 
CHAPTER II—FAIR RENTS. ‘ 

_ 4,,. In this Chagter— 


4 (a). ‘ seed required ’ means the, quantity of seed customarily 
decoa to be required, and . à 


uau() * gross produce ’ in respect of wet lands means the produce 
obtained after paying the expenses of reaping. 
o 5y Fair rentin the case'of dry lands converted into wet by the 
tenant’s labour shall be— -4 


"(a for a' period óf'twenty years from the year in which the first 
wet c¥op is raised on the land, one-fifth of the difference between the 
annual gross paddy produce of the Jand and three times the seed 
required for the said land for an agricultural year;*and - 


my (4) after the expiration of the said period of twenty. years, one- 

fifth of the difference between the annual gross þaddy produce of thé 
land anditwo and a half times the seed required fo? the said land for 
an agricultural year. 


6. “In'the case of wet lands not falling unde the. previous section, 
fair rent shall be tw6-thirds of the difference between one-third ‘of the 
gross paddy prođuce'of the land for the three years immediately 
previous ‘to the date on’ which fair rent is to be ‘ascertainéd and two and 
a half times the seed required for the said land for an agricultural year: 

Provided that . 


O jf, ii any'particular year, nocrop at- all is raised, or only a 
dry crop ‘is raised” ón a land registered in the regist€fs'of the _Govern- 
ment’ as a! Single-crop' land, the produce shall be deemed to be the 
estimated produce of a single paddy crop ; and 


(iz) in the case of lands registered as dOuble- -CTOP, nda in “che 

esaid registers, account shall be taken as though ‘two paddy crops have 

beén harvested, irrgspective of the number and the kind of ‘the. “crops 

raised, and ofthe faci that no crop whatever is raised í im any ” particular 
year on such lands. "i 


7. (1) In the case. of sarden lands, fair rent shall he: as share, 
ascertained undér S$b‘sections (2), (3) and (4) of this section, of -one- 
third of the gross produce for the three years. immediately previous to 
the date on which fair rent is'to be ascertained. z 


(2). As regards, coconut trees in respect of which the lantlore i is 
bound tò pay, compensation under the Improvements . Act: in ecase of 
eviction, the Share shall-be one-fifth of the said one third, of only the 
nuts included in sticy produce and, as regards trees:in respect of ghich 
he is not bound to pay such compensation the. Share, „shall be two- 
fifths of the said one‘third : i ` o 


o 
. e ® 
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Provided that where a coconut tree has been let fêr tapping, its 
produce of nuts for the purposes of this sub-section duri the said 
wie years shall be deemed to be the same as the a ee of nuts 
during the three years of a tree of a similar description and with similar 
advantages i in the neighbourhood which has not been let foréapping ; e 


(3) ‘As regards areca trees and peppes vines where pepper %5 not 
the principal crop on the land i in respect of which tlfe landlord is bound 
to pay compensation under the Improvemeats Act in case of eviction, 
the share shall be qne-sixth of the said one-third of onl¥ the nuts and 
pepper included in such produce, and as regards trees and pepper vines 
in respect of which he is not bound to pay such compensation, the 
share shall be one-third of the said one-third ; 

(4) Nothing shall be payable (2) for ethe minor produce of 
coconut or areca trees such as leaves, fibre, etc., whether such com- 
7 pensation is payable or not in respect of the said trees, or (#4) for the 

produce of other classes of fruit-bearing trees such as jack, mango, 
tamarind, palmyra and cashewnut. , 


8. Fair rent in the case of dry lands shall be three times the 


Fair rent of : 

dry lands. assessment payable in respect thereof per annum. 

Fair rent of 9. (a) In the case of lands situated within the limits of any 

lands within municipality and not bwilt or planted upon, or on which no crop is 

rage grown, the fair rent shall be the rent paid or agreed to be paid in 
a respect of similar lads, of the same extent, in the neighbourhood ; 

(b) In the case of other’ lands situated within the said limits, the 
fair rent shall be the fait ren? determined under sections 5 to 8, or the 
fair rent determine under sub-section (æ) of this section, whichever is 
higher. 

CHAPTER IL—CULTIVATING VERUMPATTAMDARS. 
Cultivating _ 10. Notwithstanding any contract to the contrary entered into 
Ai a one whether before or after the coming into force of this Act, every 


cultivating verumpattamdar shall have fixity of tenure in respect of his 


ight ti ` : : 2 
a aa holding as hereinafter provided, and shall not be evicted therefrom 
fixity of © o £ 
tenure. except as provided in „this Act. 
Application 11. Any cultivating verumpattamdar or his immediate landlord 
Pag may apply to the soart in the form prescribed for fixing the extent of the 
xing 


holding, the fair rent in respect of it, the instalments, if any, in which it 


holding, ge shall be payable and the date or dates when the fair rent or the instal- 
refit, etc. menes thereof shall be payable. 
Procedure on 12.° On the receipt of an application under section 11, the courte 
pa shall ¿issue notice to all the parties concerned and after enquiry 
i determinesby an order— j s ° 
@) the extent of the holding ; me : z 
ii) the fair rent that is pațable in rêspect of ite; 
Gi) the instalments, if any, in which tke fair rent shall be 
payable’; and v o 
e Civ) the date or dates on which the said rént or instalments 
ee sball be pay able. ° 
Taht a * © 13% (1) A landlord may, at any time, by notice in ritig call 
advance of upon his “cultivating verumpattamdar, at the latter’s option 
one year’s 
fair rent or mC to pay one. year's fair rent of the holding in advance, or 
security fore e z 
such fair rent. ) to furnish, security for the said fair rent, or 
« ® . e 


e 
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. (Ò to. py. a portion-of the.said fair rent in. advance and furnish 
security for the balance. . 

(2) If, whhin a periodgof six months from the date of the service 
of totipe upon him under. sub-section (1), the cultivating verumpattam- 
dat fails. to spay the advance or ‘furnish the security demanded by the 
landiof, the landlord may apply to the court, in the form prescribed, 
for an order toedire®t the -cultivating verumpattamdarg at the latter’s 
option— ° ' 

„. (æ), to pay*one year’s fair rent of the holding’ ig anes or 

_ (6) to furniste. security for the said fair rent; or 

':: (¢} to pay a portion of thelsaid fair rent in advance and furnish 
security for the balance. 

(3) On the receipt of an application under sub-section (2), the 
court! shall issue. notice to ‘the ‘cultivating verumpaftamdar and, if 
satisfied after inquiry that the tenant has- not complied with any of the 
provisions of sub-section (2), order’the cultivating verumpattamdar, at 
the latter’s option— 

' ..¢g)'to pay one year’s fair rent of the holding in advance, or 

(5) to’ furnish’ sécurity for the said fair rent, or 

(c) tò pay a portion ‘of the said fair rent in advance and furnish 
security f for the balance, 
within such date’ as the court may fix. ; 


(4) Where the cultivating |: E E E has already paid a 
portion of one year’s fair rent of the holdiñg.- in advance, or furnished 
security for a portion of the said fair rent, the provisjons of sub-sections 
(1) to (3) shall apply. ‘in respect of. the balance of such fair rent. 


( (5) Any advance of fair rent paid by a cultivating verumpattam- 
dar to his landlord, whether before or after a demand under sub-section 
(1). or deposited. by him for. such payment under clause (4) of sub-section 
(4) of section 15, shall bear interest at six per cent. per annum from the 
date of payment or from the date of service of notice of such ‘deposit 
through court, as the case may be. 


14, .No:suit.for eviction of a cultivating verumpattamdar from his 
holding shall lie at the instance es his landlord except on the ea 
Brounee ior. 

' (1) that the tenant thas: writtailp dented the title of the landlord 
before the date of such suit ; . ° 


oo | Explanation —A denial of the landlord’s*title under a bona fide 
Taa of fact is not wilful within the meaning of this clause;  , 


g 

' (2) that the tenant has intentionally and wilfully comofitted such 
acts. of waste as are calculated te impair materially and permanently 
the value or util} of the holding for Sgricultural purposes ; 


(3) thatthe aenant has not paid, within three months after the 
due date, the, 1 whole or any portion of the rent due in respect of the 
holding ; . 


s 3 o 
(4). that, the tenant bide collusively allowed a stranger to ehcro&ch 
on the holding ‘or part thereof adversely tọ the imterests of ¢he land- 
lord ; 


(5) that, at ‘tite end of an agricultural year, the landlord requires 
the holding dena fide for his own cultivation or for, that of any member 


9 
o 
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of his family or tarwad or tavazhi who has ‘proprietary*and beneficial 
interest therein ; 

(6) that, at the end of an agriculturaByear, the larYilord requires 
the holding or part thereof! Joma fide for building purposes for himself 
or any member of his family .or tarwad or tavazhi who has & proprietary 


and beneficial interest therein ; e 
(7) that the tenant has not complied with the orfler of the court 
under sub-section (3) of section 13: ° 


Provided that in cases falling under clauses (4) and (6) where 
only a part of the holding has been encroached upén or is required, as 
the case may be, the eviction shall be from such part of the holding 
only. 

Explanation.—In the case of a landlord governed by a law other 
than the Marum&kkattayam law, the wife or husband and the children 
of the landlord shall be deemed to be members of the landlord’s family 
having a proprietary and beneficial interest in the holding. 

15. (1) In any case in, which eviction has been obtained on the 
ground specified in clause (5) of section 14, subject to the provisions 
of section +3, if the landlord who has obtained such eviction transfers 
any of the lands to any person on any kind of lease or mortgage with 
possession or on kanam, kuzhikanam or verumpattam within six years 
of such eviction, the cultivating verumpattamdar shall be entitled to sue 
for the restoration # him of .the possession of all the lands from which 
he was evicted and to hold, ttem with all the rights and subject to all 
the liabilities of a cultivating verumpattamdar. 

(2) In any tasein which eviction has been obtained on the 
ground specified in clause (6) of section 14, the cultivating verumpat- 
tamdar shall be entitled to the right of suit conferred by sub-section (1) 
not only under the tircumstances mentioned therein but also if the 
building for constructing which the eviction was obtained is not erected 
on the lands within six years of the eviction. 

(3) In any suit in which eviction is claimed on the ground 
specified in clause (3) of section 14, if the tenant deposits in court, for 
payment to the plaintiff in the suit, (À the amount of rent due with 
interest thereon at the contract rate, if any, (i) interest on the principal 
amount of the rent due at twelve per cent. per annum from the date of 
suit up to the date of deposit, and (iz) the costs of the plaintiff up to 
thatedate, the court shal] dismiss the suit. 

(4) In any suit? in which eviction is claimed on the ground, 
specified in clause (7) of section 14, if the tenant— 

(2) (az) deposits in court for payment to the plaingiff in the jswit 
one year’s fair rent of the holding in advance or furnishes security for 
the same or deposits in court fo? such payment a portion of such fair 
rent and furnishes security for the remainder, or e 

(b) where he has already paid a portion of the ghid fair rent or 
furnished security for a portion thereof, deposits in court for payment 
to the plaintiff the balance of the said, fair rent or furnishes security for 


*sudh bflance or deposits in court for such payment a portion of such 


balance ahd furnishes security for the remainder ; and 

(ii) deposits in court for payment to the plaintiff the costs of the 
latter ip to the date of deposit ; 2 
the court shall dismigs the swit. 
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® CHAPTER IV.—RENEWALS. 


‘+16, A  gustomary verumpattamdar shall, on the expiry of the 
vertimpattam Tease under which he holds, be entitled to claim and his 
immediate landlord shall be bound to grant a renewal, enuring for a 
perid of twe@ve years, of the same, on payment to him. as renewal fee, 
of’ thref times the balance of the ‘annual fair rent of the lands covered 
by the verumpattam fkaseeefter deducting both the anntfal rent payable 
under the previous lease and ¢he annual Government revenue in cases 
where the revenue’is payable by such customary -verurgpattamdar. 


. 17. (a) A kanamdar shall,on the expiry of the kanam under 
which he holds, be entitled to claim and his immediate Jandlord shall be 
bound to grant a renewal, enuring for a period of twelve years, of the 
same on payment, as renewal fee, of two and one-fourth times the 
balance of the annual fair rent of the lands covered by the kanam after 
deducting (1) the annual revenue payable on the kanam property to the 
Government, if payable by the kanamdar under the kanam deed, (2) the 
annual interest on the kanartham, and (3) the annual michavaram 
payable under the previous kanam. 


(6) When neither the rate of interest nor the amount of interest 
per annum ‘nor the sum total of the’ anrinal revenue payable on the 
kanam property to Government by the kanamday and the amount of 
interest per annum, is specified in the kanam deed, interest shall, for 
the purposes of sub-section (a), be calculated— e 

” (1) In North Malabar----at five per tent. per annum, and 

(2) In other places—at twelve per tent. eper annum when the 
kanartham does not exceed one thousand rupees ; at®nine per cent. per 
‘annum subject toa minimum of one hundred and twenty rupees per 
annum when it exceeds one thousand rupees but does not exceed three 
thousand rupees ; and at six per cent. per annum sfbject to a minimum 
of two hundred and seventy rupees if it exceeds three thousand rupees : 

Provided that, when any usage governing kanam transactions 
fixes a rate of interest lower than what is provided for in this sub- 
section, the interest shall be calculated at such rate. 

(c) Nothing in this section shall apply to a kanam 

(7) where the kanartham exceeds . 


P LJ 
‘in South Malabar, sixty per cent. and 
in North Malabar, forty per cent., è 
of the value of the janmi’s rights in the holding ər o % 
° (47) where all the lands covered by-the kanam are- dry lands. 


Explanation Je—For the purpose of sub-sections (4) and (o. 

‘NGreh Malaba&’ „meats the taluks of Chirakkal, Kottayam, Kurum- 

branad and Wynaad ; and ‘ South Malabar ’ means the other taluks in 
the district of Malabar. . 


Explanatien I#—For the purpose of sub-section (c), the j Janmi’s 
rights in the holding shall be valued at twenty times the excess of the 


annual fair rent of the holding over the annual revenue payable thereon 
to Government—-- e, 


(1) in thé case of a kanam existing on thee date of the com- 
mencement of this Act, on such date and 


-(2) in the case®f a kanam created after the commencemen? of 
this Act, on the date of the kanam, | 


° 
e e a 
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18. (1) A cultivating. kuzhikahamdar shall, on the expiry of the 
kuzhikanam under which hé holds, be entitled to claim and his immedi- 


` ate landlord shall be bound to grant a renegval, enuring“or ‘a period. of 


twelve years, of the same, on payment, as renewal fee, of the total of 
one-fourth of the annual gross produce of the fruit-beawing treeseand 
pepper vines where pepper is not the psincipal crop in the holding, 
belonging to the cultivating kuzhikanamdar gnd ®ne-half of the annual 
gross produce of the other fruit-bearing trees and pepper vines where 
pepper is not the „principal crop in the holding. ° 

(2) Any intermediary of the kuzhikanam shall, on the expiry of 
the kuzhikanam under which he holds, be entitled to claim and his 
immediate landlord shall be bound to grant a renewal, enuring for 
twelve years, of the same, on payment, as renewal fee, of the total of 
one-fourth of.the annual gross produce of the fruit-bearing trees and 
pepper vines where pepper is not the principal crop in the holding, 
belonging to the intermediary and all the tenants below him including 
the cultivating kuzhikanamdar and one-half of the annual gross produce 
of the other fruit-bearing trees and pepper vines where pepper is not the 
principal crop in the holding. 

Explanation.—For the purpose of this section, the annual gross 
produce shall be deemed to be equivalent toa third of the total nuts, 
fruits and pepper produced during the immediately preceding three 
years, and where a coconut tree has been let for tapping its produce of 
nuts for the purposes of this gection shall be deemed to be the same as 
the produce of nuts of a tyee of a similar description and with similar 
advantages in the nefghbourhood which has not been so let. 

19, Subject to the provisions hereinafter contained, the renewal 
fee fixed under sections 16 to {8 shall be payable as follows :— 

(a) In case the tenant is not a cultivating kuzhikanamdar, two- 
thirds of the renewal fee in the year next after the termination.of the 
expiring transaction and one-third in the next following year , 

(b) in case he is a cultivating, kuzhikanamdar, one-third of the 
renewal fee in the year next after the termination of the expiring 
kuzhikanam and tite rest in five equal consecutive annual instalments 
in the years following the said year. 

20. No fu for eviction of a customary verumpattamdar, 
kuzhikanamdar or kanamdar shall Jie at the instance of his landlord 
expept on the following grounds :— 

*°(1) that the ténant has wilfully denied the title of the landlord 
before the date of such suit. a 


Explanation.—A denial of the landlord’s, title under a Jong efide 
mistake of fact is not wilful within the meaning of this clause; z 


. (2) that the tenant has intentionally and wilftfly committed. such 
acts of waste as are calculated to impair materiali and permanently the 
value or utility of the holding for agricultural purposes ; 

(3) that the period of the verumpattam, kuzhikanam. or kanam, 
as the case may be, has expired and no renewal has been obtained ; 
(4) that the,tenant has collusively allowed a stranger to encroach 
on the holding or parf thereof adversely to the interests of the landlord. ; 
e (5) that the period of the verumpattam, Ranam or kuzhikanam, 
as the case may be, has expired and there has been no renewal and the 
a Š 


e 
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landlord reqf@ires the holding bona. fde for his own cultivation or for 
that of-any. member of his family or tarwad or tavazhi who has a pro- 
prietary and beneficial ingerest therein ; 


i (6). that the period of the verumpattam, kanam or kuzhikanam, 
æ the case may be, has expired and there has been no renewal and the 
landford requires the holding or part thereof boza fde for building pur- 
poses for himgelf ot any member of his family or tarwad or tavazhi who 
has & propriefary and benefipial interest therein : 
: Provided that in cases falling under clauses (4) and (6) where 
only a part of the holding has been encroachéd upon or is required, as 
the case may be, the eviction ‘shall be from such part of the holding 
only. 

E are the case 'of a landiord governed by a law other 
than the Marumakkattayam law, the wife or husbandeand the children 
of the landlord shall be deemed to be mémbers of the lardlord’s family 
sted a proprietary and~benéficial interest in the holding. ` 

(1) In any case in which eviction is obtained on the ' ground 
Stet in clause (5) of section 20, subject to the provisions of sec- 
tion +3 ifthe landlord who obtains such eviction transfers any of the 
lands'to any ‘person’on any kind of lease or mortgage with possession 
or on kanam, kuzhikanam or verumpattam within six years of such 
eviction, the tenant shall be entitled to sue for the restoration to him of 
the possession of all the lands from which he was,evicted and to hold 
them with all the rights and subject to all the liabilities of a tenant. 

(2) In: any case in which eviction Ras been obtained on the 
iiuna specified in‘clause-(6) of section 20, the teæant shall be entitled 
to the right of suit conferred by sub-section (1) not ‘only under the 
circumstances mentioned therein. but also.if the building for constructing 
which the eviction was obtained is 2o erected on the jands within six 
years of such eviction. 

.22, (1) -Notwithstanding -any contract to the contrary (whether 
ae before or after the commencement of this Act), a customary 
verumpattamdar, kanamdar or kuzhikanamdar shall be entitled to apply 
to the court in the form prescribed for the executton of a renewal deed. 

(2) On the receipt of an application under sub-section (1) notice 
thereof. shall be sent to the Jandlord. from whom stth*renewal is claimed, 
fixing a date for, the trial of ‘the application. 

23. (a) On the date fixed-under sub-seggion (2) of section 32 the 
coati shall call upon the said landlord to stałe in writing whether he 
desites to evict the tenant on 'ány,of the grounds- referred toin section 
g&0'extept grouñd 3) and take the holding ; and if the landlord xpress» 
ehis intenfion to do so the' application shall be dismissed. 

(6): lf the landlord gues tò evict thé-tenant on ground (3) referred 
to‘in section 20,'the tenant ‘shall be entitled to make an application or 
a fresh applicgtioyunder sub-section (1) of section 22 and the suit shall 


abide and follow the result’ of such application. Ə 

f 24. If the application is enot dismissed under sub-section (a) ofe 

section 23, the court, Shall, a es e «6 
0. détermine , DRS ss e ss 
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(8) the amount of each instalment under section 1% and . 

(c) the date on which ` each instalment was or will pecome due; 
and d s 

(2) make an order i the deposit, within « a time to be’fixed in 
the said order, of ad 

(a) the instalment or instalments due*on or ebefore the date of 
the order, ° ‘e : ` 

(2) interest at 12 per cent, per annfim on each such instalment 
from the date on wRich it became due or from the date of the com- 
mencement of this Act, whichever is later, and : 

(c) all arrears of rent with interest thereon at the contract rate, 
if any, found due up to the date of the order if athe landlord claims 
that any arrears of rent are due; 

Provided that no such interest on a renewal fee or a portion there- 
of shall be payable if the landlord ‘has refused a valid tender of the 
renewal fee payeble under section 19 or if an application under sub-sec- 
tion (1) of section 22 has been dismissed under section 23 (a). 

25, (1) If the deposit ordered under clause (ti) of section 24 is not 
made within the time fixed thereunder, the court shall dismiss the ap- 
plication, and such dismissal shall bar any subsequent application under 
section 22 by the tenanfor those claiming under him. 

(2) If the said deposit is made Pahi: the time fixed, the court 
shall B - : 

(i) execute a regewab deed cnra such terms as it deter 
mines to.be the termg of the expiring pened and as, are in accord- 
ance with law, 

(ii): pass, where Hey; an Torde eade the person entitled 
to the renewal deed topay the landlord a further instalment or instal- 
ments of the renewal fee in accordance with section 19 with interest at 
six per cent per annum on each meiimen: from the due date to the 
date of payment, and 

Qiii) make such order as to costs of the proceedings before it as 
it may deem fit. = 

(3) A atin, ie executed by the court under wanes (2) 
shall have the same effect as if it was executed by the landlord himself, 
and shail entitle the tenant to énjoy the holding for twelve years from 
the date of the terminatiqn of the previous. lease, kanam or kuzhikanam. 


26. aoe In case ihe are one or, more intermediaries between the 
janmi ahd the tenant in actual possession of the holdjng and a renewal 
has been grånted byan intermediary (hereÌnaftere referred to in tþi® 
section as the grantor) after this Act eomes into.force or by the court 
on his behalf under sub-section (2)° of section 25, if thë” grantor on his 
own part ‘does not obtain renewal for any reason, tge person to whom 

uch renewal has been granted (hereinafter referred 4o ds the grantee) 
ball be deemed to have contracted with the intermediary or fhe janmi 
"who is the landlord next above the grantér, for the period of the renew- 
given “to the grantee, onthe terms on which the gragiee had con- 
tracted with the grantor pr on the terms on which the grantor had con- 
tracted with such next landlord, at such landlord’s choice, and there shall 
be deented to be privity of contract betweeri the grant€e and such landlord 
subject to the right of the janmi or the landlord to evict the tenant on 
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the grounds specified: in section 20 other than the umes of non pay: 
ment of renewal fee... 7 PE 

(2) The intermedi#y or | the jami ee is . the landlord next 
above the grantor shall be:entitled to ,sue the grantor for. the pro- 
poftionate sBare of any renewal fee which he might have obtained: from 
the grantee for the period between the termination of such grantee’ s 
interegt in thegland® an& that of, .the period o wah he ‘had given 
renewal. ow e 6j o’ $ ; 

Wlustration. LA a- janmi; ‘grants a EIR to B in 1928. B 
grants a-sub-kuzhikanam.to C in 1932.. In 1940 B gets.a renewal from 
Aand in 1944- he grants a renewal to C. In 1952 B does not take a 
renewal. C shall be: ‘deemed to have. contracted with 4 on the terms of 
his own renewal of 1944 or, on the terms of 5's renewal of 1940 at A’s 
option, and 4 will not be entitled to evict C till 1956., 


1: If, in the aboverillustration; 5 had taken a renewal fee of Rs. 120 
from C when : granting ‘the renewal in .1944, B shall.be liable to pay 
A one-third of Rs. 120 for the period. beteen 1952, -when his interest 
ends and 1956 up to which Cis entitled to stay on the land. 

27. Where in respect of any customary- verumpattam, kanam, or 
kuzhikanam holding-for' which a renewal deed has’ been executed. under 
the provisions of this chapter, if (a) no application is filed under sub- 
section (1). of ‘section 22 or (4) within six months after the termination 
-of the ‘period for which the said: renewal deed eures and of every 
period of twelve years succeeding such þepiod, the tenant does not 
secure a renewal on such terms,as. may be Agreed to. between him and 
the landlord, he; may be deemed, at. the option of suéh landlord, to have 
agreed to a-renewal.on the terms ofthe, said ‘deed, for twelve years from 
the date of the termination of each. of the said periods, and , the said 
landlord , shall. be. entitled to sue the said tenant for the renewal fee 
specified in ‘sections 16, A7 òr I8. 

; CHAPTER Vv. — RENTS. 

28.. “Every cultivating | yerumpattamdar | ‘shall, be ound: to, pay, to 
his immediate Jandlord, fair rent. as fixed under section, 12: 

:. Provided thatin the case ofa cultivating verumpattamdar’ S 
holding existing at the date on; which this.Act comegsnto force; the rent 
payable on-such holding shall-be deemed to, be fair rent for a period of 
twelve years from-such date unless the rent fixed ander section 12 has 
been taken into account for the purpose of caloslating the erenewal "ee 
ynder Chapter IV and there has been ¢ a. renewal, in -which case, such 
rent shall be payable, by the cultivating verumnpattamdar from theedate 


of genewal. Soe Me ae A ee - 


29; (1) As Deneri any- ` landigrd and at Gultivatink:. verum- 
pattamdar, the lafiér shall be liable for (a) the revenue payable; to, the 
Government as also e local cesses, on any land on whieh no rent is 
payable-under this ee and (4). any special charges leviable bv the 
Government for special or additional crops raised on the wet lands. 


roe aye 


(2) In the casé of lands (within the limits of a rividicipality)® n 
respéct’of which’ the landlord has obtained fair reptas ascertainéd under 
section 9, he shall bear the tax levied by the municipality for such land 
to the extent such ræt is higher thaw what is payable therefor under 
sections 5 to 8; but otherwise the landlord and the tenant shall bear 


such tax in equal shares. 
e e : e 
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30. (1) Atany time after the expiry of twenty yearf from thealate 
of an order fixing the fair rent in respect of a holding or froin the date 
of the last confirmation or revision of such offer under ths section, the 
cultivating verumpattamdar or his immediate landlord shall be entitled 
to apply, in the form prescribed, to the court for the revesion ot sach 
order so far as the fair rent is concerned. @ 

(2) On the receipt of such an application, fhe cpurt shall, after 
notice to the landlord or the cultivating¢verumpattamdar, as the case 
may be, determine the fair rent and confirm or revise the order. 

(3) If the order is revised, the cultivating verumpattamdar shall 
be bound to pay rent according to the revised order from the beginning 
of the agricultural year next after the date of such revision. 

31. (IA cultivating kuzhikanamdar shall, when making an appli- 
cation under seclion 22, or the landlord may, when answering such an 
application, apply to the court dealing with the application to determine 
the fair rent payable in respect of the holding to which the application 
relates, and the court shall make an order determining the same before 
disposing of the said application, and for the period for which the 
renewal deed executed on the said application enures, the parties 
thereto shall be bound to pay and receive rent so determined by the 
court. ° 

(2) Nothing in this section shall, in respect of the trees which 
had begun to bear fruits at or before the time of the execution of the 
deed referred to in clause i) hereunder, 

(i) entitle the “landlord to claim or compel the tenant to pay, 
for a period of twélve years; from the commencement of this Act, more 
than the rent specified in the latest kuzhikanam deed, original or renew- 
ed, executed before the commencement of this Act, or 

(ii) authorize any claim for an enhancement at the time of each 
renewal by more than twelve and a half per cent. of such rent, 

32. Notwithstanding any côntract to the contrary, express or 
implied, whether entered into before or after the coming into force of 
this Act, no cultivating verumpattamdar shall be Ijable to pay to his 
landlord anything more or anything else than the fair rent and no tenant 
who is entitled to*eaim a renewal under this Act shall for the purpose 
of obtaining the renewal be’ liable to pay as renewal fee anything more: 
or anything else than the renewal fee provided by this Act. 

. * CH&PTER VIL—KUDIVIRUPPUS. 

> In any suit for eviction relating wholly or in part to a kud 
yiruppu, which has been in the continuous occupztion of a tenant or 
the members of his family for ten years on the date of the institytfon 
of the said suit, such tenant shall be ent itled to offer to purchase the 
rights jn the kudiyiruppu, of the landlord who seeR$ to evict him, at 
the market price on the said date. N 

34, (1) An offer under section 33 shall be in writing and shall 
contgin the particulars prescribed. a 

* «(2) Notice of such offer, with a copy thereof, shall be served on 
the landlord at the expense of the tenant, fixing a date for the landlord 
to accept or decline tle offer. 

e (3) After such notice has been served on éhe landlord, 
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«e (a) if fhe landlord unconditionally accepts the offer, the court 
shall record guch acceptance and order the tenant to deposit in court 
the price spée€ified in his gier together with the arrears, if any, of rent, 
michavaram, the revenue payable to the Government by the tenant and 
thè local cesses payable by the tenant in’respect of such kudiyiruppu 
and of such deposit the lawdlord shall be paid the amount deposited ; 
and the suit, iw so Mr agit relates to the eviction fromethe kudiyiruppu, 
shall be dismissed; and i 


_ | +, (8) if the* landlord, for any reason, does got unconditionally 
accept the offer, the court shall decide whether the kudiyiruppu is a 
separate or separable kudiyiruppu. 


(4) If the decision under clause (4) of sub-section (3) is that 
the kudiyiruppu is separate or separable, the court shall proceed further 
and determiné the market price of the landlord’s rights as it stood on 
the date fixed for acceptance of the offer by the landlord and shall call 
upon the tenant to deposit the market price so settled together with the 
arrears referred to in clause (æ) of sub-section (3), if any, on or before 
a date fixed by it in writing. 

(5) Notwithstanding anything contained in sub-section (4), the 
ccurt, if it is satisfied that the tenant is too poor to pay the market 
price in a lump sum, may dispense with the deposit of the market price 
and order that the said price be paid to the landlord, with interest at 
six per cent. per annum, in as many annual instalments not exceeding 
twelve as the court may fix having regar tọ the means of the tenant, 
on condition that sufficient security is furn&hedeby the tenant, for the 
regular payment of such instalments. e 


35. If the decision under sub-section (3) of section 34 is that the 
kudiyiruppu is neither separate nor separable, or if the deposit called 
for under sub-section (4) of the said section is not made or if the secu- 
rity called for under sub-section (5) of that section is not given on or 
before the date so fixed, the court shall dispose of the suit for eviction 
referred to in section 33 as if rio such offer had been made, 


36. Upon the tenant making such depositeunder ‘sub-section (4) 
of section 34 or on security being given under sub-section (5) of that 
section together with the deposit of.the arrears referred to in clause (a) 
of sub-section (3) of that section the suit referred to in section 33 in so 
far as it relates to the kudiyiruppu, shall be dismissed. 


:37. ‘The court in which a deposit is maf@eunder thi’ chapter may 

in its discretion at the instance of any person interested in the sum 

deposited order that such deposit be invested in the manner refefred to 
it section 32%f the band Acquisition Act, 1894. 7 


e 
38. The prdg% or decree under section 36 shall operate as a sale 

to the tenant of the landlord’s rights in the kudiyiruppu subject to the e 
condition that in the event of any sale of the kudiyiruppu, subsequent 
to the said order or decree by the tenant, his heirs, executors, TePregen,_ 
tatives in intesest or assigns, or in execution of a decree against them, 
or by a receiver in insolvency, the person whe, ut for the provisions 
of this section, woyld be entitled to the Jandlord’s rights in the said 
property at the time of suck: subsequent sale; shall be entitled t@ claim 
pre-emption. Ree a 
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CHAPTER VII.—MISCELLANEOUS. ° ‘ 
ae | : : 
39, Subject to the provisions of this Aq. all rights Which & tenant 
has in his holding shall be heritable and alienable. 


Den uoo P . 9 ye 
40. (1) Any. tenant whose holding hagbeen,granted on mel@harth 
may when sued fpr eviction avail himself of thg previsiens of Chapter 
III or Chapter IV. ' ° $ 


e > 

(2) No holger ofa melcharth can when suing for eviction claim 
possession on grounds (5) and.(6) of section 14 or gn grounds (5). and 
(6) of section 20 as the case may be. i 


41. Renewal fees and arrears of michavaram or rent due to the 
landlord together with interest, if any, payable on the same shall he a 
charge on the interest of the person from whom they are due in the 
holding in respect of which they are due as at the time of the creation 
of such interest, and such charge shall have priority over all other 
charges on the same except ¡the charge for the revenue and any dues 
thereon payable to Government or to a local authority and made a 
charge thereon by any law for the time being in force. 


42,. (1).A landlord who has obtained a decree for eviction in res- 
pect of a kuzhikanam, shall, in execution of such decree, be entitled to 
apply for the sale of the- holding specified therein and of the improve- 
ments in respect of.ewhich compensation is awarded under the said 
decree. and, for the payment. to-bim of the balance of the sale price after 
deducting the amount ẹf thé said compensation. . ore . 

(2) In case Such an application is made by a landlord and a 'sale 
is held in pursuance of such, application, the person to, whom the said 
compensation has to be-paid, shall he entitled to bid at the sale and ‘set 
off the said compenfation towards the sale price, and no ‘deposit 
need be made by him at the sale except in so far as the price offered 
by him exceeds the said compensation. ; Aa i 

43. (1) (a) A suit forj restoration ‘under sub-section (1) of séction 
15 or under sub-sectign (1) of section 21 shall, be, instituted within one 
year from, the date of the transfer by the landlord. --, ai 

: . (B) A suit fomegestoration-under sub-section (2) of section 15 or * 
under sub-section (2) of section’?1 ‘shall be: instituted within one'.year 
from the expiry of.the.six years after the, eviction. a ar 
_ © (2) Ifethere are dtftermediaries between the. Jandlord who has ob- 
tained the, eviction and the, person who cultivates the Jand.. all personse 
whoserinterests in the: holding are terminated by thg eviction, shall be 
entitled to*be restored to the respective interests hey had at the tjnf 
of the eviction as if there had been ne eviction, and in case any one of 
them does not claim restoration the tenant next bei8w him shall be 
entitled*to clajm such restoration and hold the landg . 


. . (ay on the terms on which the person not claiming the land held 


e 
it, if he and the claimant belonged:to the same class, or 
e 


_ @) on the terms on which ‘the claimant held it if he and the 
person who did not claim the land belonged ‘to different tlasses; | 
provided always tht, if the landlord obtaining eviction had’ paid 
‘any yglue for improvements to any one whose intefests were so termi- 
nated, the person claiming restoration shal}, before such restoration is 
effected, be boundetd¢ return’to the landlord the value so paid in respect 
e e e e 
es 


E 
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of the improvements existing at the time of the restoration together 


‘with the kanartham, if any, and also the value.of the improvements, if 


any, effected @ova fide by ghe landlord between the date of eviction and 
the date of suit. i ; 

è Lxplamtion.—¥or the purpose of ‘this section, a kanamdar, an 
internfediary in respect of @ kuzhikanam, a cultivating kuzhikanamdar, 
a verumpattamgar Ma aecustomary verumpattamdar Belong each tọ a 
different class. A cultivating kanamdar, a non-cultivating kanamdar 
and a kanamdar* under a kanamdar belong to the same class; and a 
cultivating verumpattamdar anda. non-cultivating verumpattamdar 
belong to the same class, f F 

Ltlustration.—lf A is the janmi, Z and Care kanamdar and sub- 
kanamdar and D, verempattamdar cultivating the land, if Æ the janmi 
exercises his power to take the land for his own use amd then inducts 
some‘other tenant into it within six years, B shall be entitled to claim 
as against 4 to be restored to his previous rights. But on Z getting 
such restoration, C shall be entitled to claim as against Z to step in as 
sub-kanamdar, and D shall be entitled to claim the verumpattamdar’s 


. rights as against C. If, however, Z does not want to claim restoration, 


C shall be entitled to claim as against 4 to be put in the position of B 
the kanamdar, and Ð shall be entitled to claim ag against C to be treat- 
ed as his cultivating verumpattamdar. If both B and C do not claim 
restoration, D shall be entitled to claim as against. 4 to bea verum- 
pattamdar on the terms on which he held the land under C; 

44, A kanamdar or kuzhikanamdar of cugtomary verumpattam- 
dar who has obtained a renewal or a cultivating verympattamdar may, 
at the end of any agricultural year, surrender his holding to his 
immediate landlord, by a registered document. 

Such a landlord shall not be bound to acceptethe surrender unless 
notice has been given in writing to him by the tenant of his intention 
to do so three months prior to the date of the expiry of the agricul- 
tural year, and unless it be in respect of the enfre holding, and the 
‘whole of the arrears of the michavaram or rent is also tendered at the 
time of the surrender. Nor shall the landlord beesbound to refund the 
kanartham or to pay the value of the improvements which he would 
have been otherwise bound to pay under the Imprew®ments Act. 

°45, If (l)a cultivating kanamdar who consents to be redeemed 
or (2)a cultivating customary verumpattamdar who gives up his rights 
as such, desires to continue on the holding dsa cultivating e verum- 
@attamdar, the provisions of this Act shall apply to him as if he were a 
cultivating verumpatjtamdar. : 7 
> 6. Every deed y which a lease, kanam or kuzhikanam is created 
or renewed and its counterpart shall gontain 
(a) the name, if any, and description and extent of the helding ; 
(4) the Govefiment revenue and local cesses, if ahy, payable in 
respect of the holdiftg ; a 


holding ; ; ; 
(d) the relation that any para or othe% measure according to 
which the rent or michavaram has to be paid, bears to the capacity of 
the Macleod seer ;- cs e 
(e) if it is a kanam deed, e > o : 


x2 o 
e e e 
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- Gi) :the:kanartham yi emi si ooo at al MERE SREY sg. 22 
Gi) the tate or ‘the!dmouttt ee intetest payable i in n respect of. the 
said kanevthata: and SEIT ae Be 3 


(f) the renewal ee if any, levied, and in case no such fee’ yas 


levied, a statément to: ‘that éfiéct? ce ap n za ó 
47. (1). Btery | tenant paying any rent Sievas spall be 

entitled ‘to receive and the landlord shall-lse bound to. grant a.‘ Teceipt 
specifying i ? es a (bes Se ae 
; (a) a deserotion of the- holding. i in respect af which it was paid ; 

(0) the date of payment; 5 eoa 

(c) the-amount paid; oa a ' 

(2) the period’ to which the’ ‘amount paid Telatés 5 äia 


Ce), the arrears, „if any, remaining due from the ‘tenant. after the 
said payment, i 

‘A reference to the date. and. registration number of the document 
under which the holding is held and,also the name of the sub-registra- 
tion district in, which the said holding. is situate, shall be deemed to be 
a sufficient description. of the,holding for . the purpose of this sub- 
section. 

(2) In the. absence: ‘of ‘the. particulars specified i in clause (e)-of, 
sub-section (1), the burden of proving. that the.tenant is bound to pay 
any arrears of rent Or michavaram | which had: accrued previous to the 
date of the receipt, shall be on the person claiming such arrears. 

. (3) Ifany andlord f fails.to grant areceipt’ as provided under 
sub-section (1), the.tenant,shall be-entitled to.send -by .money. order, 
after deducting the charges for doing so, ow sw. a 

0) the TIONEN if the rent or michavaram i is -u payable. in MODEY, 
and, PE 

G the money Satie of the rent or ‘Mighavaram aif it is payable 
in kind. Rae (ARS CEE ee hs Aas e ued 74 

48, - The stamp-and registration ‘charges foka any lease or kalin or 
kùzhikanam deed and ‘for the counterpart. of. such lease, kanam or 


kuzhikanam shall be bone by’ the !tenant. 
oam ' ETIN oad : 
. 49, . The provisions of the Tmpioveinenis: Act ‘shall ‘apply in ‘all 


cases. of eviction, to which this Act applies. ... . 
oe a 


e : 
" e ee, See a Ca anes eee) 


Age th ee aky 2 pg po Ye 


"50. « 0) The pad provided as aik Suits in the Codey of 
Civil Procedure,' 1908,'inclùuding Orders’ XXXVI, XXXLX and RL of 
the first schedule, shall be followed as faras it can ba,made applicable 
in.all proceedings reang to` DEON «under this Act. 

i 7 i ~ e` ' 

(2) Appeals shall lie pores orders made uitder. sections 12, 23, 
25, 30, 31, 34, 35 and 36, as iif they, were decrees, in suits. 


Sie (1) The Collector of the district shali in the month of “ April 
of every year publis®' in thé Malabar District Gazette the average 
market’ price of paddy; coconut, arecanut and ‘pepper, at each - taluk 
headquarters, for the twelve complete monhe pr preceming a date `of 
publigation. . ° 
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« (2) Where any rent,’michavaram or renewal fee payable under 
this Act is paid or is to be paid in money, in whole orin part, paddy, 
coconuts, affecanuts and pepper, shall be valued, for the purpose of 
determining the sum due, at the average market price of the previous 
five years aspublished under sub-section €1). 

3%. Where the rent is payable in kind, it shall, in the absence of 
a contract to the cMfitrayy, be delivered at the landlord’s granary in the 
village in which the holding js situated ; or at such other granary within 
three miles of th® village as may be provided i m that behalf by the 
landlord. 
53, Nothing in this Act shall affect the right ofa janmi in any of 
his holdings— 
(1) to make irtigation channels, foot-paths, roads and ways into 
adjacent and other holdings, o 
(2) to work laterite and other quarries, and 


(3) to cut and remove the trees or enjoy the usufruct cf trees 
and pepper vines belonging to him. 

Provided that the tenant shall be entitled to a proportionate 
reduction of michavaram or rent if by the exercise of such right his 
profits are decreased. 

54. (1) The Local Government may make®rules to carry out all 
or any of the purposes of this Act. 

(2) In particular, and without Prejudice to *the generality of the 
foregoing power, they may make ruleg regulating all or any of the 
following matters :-— 

(a) The investing of courts of original jurisdiction with powers 
to try summarily suits for the recovery of rent or michavaram and the 
procedure to be followed in such suits ; 

(è) the period of limitation for applications under this Act for 
‘which no period is specifically fixed therein. 

' (3) AN rules made under this section shal¥be placed on the table 
of the Legislative Council while it is in session for a period of not less 
than three months before they come into force. e : 
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